
P.L. 101-508, OMNIBUS BUDGET RECONCILIATION ACT OF 1990

HOUSE CONFERENCE REPORT NO. 101-964

October 27, 1990

[To accompany H.R. 5835]

The committee of conference on the disagreeing votes of the two Houses on the

amendment of the Senate to the bill (H.R. 5835) to provide for reconciliation pur-

suant to section 4 of the concurrent resolution on the budget for fiscal year

1991, have met, after full and free conference, have agreed to recommend and do

recommend to their respective Houses as follows:

That the House recede from its disagreement to the amendment of the Senate and

agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the Senate amendment insert the

following:

SECTION 1. SHORT TITLE.

This Act may be cited as the "Omnibus Budget Reconciliation Act of 1990".

SEC. 2. TABLE OF TITLES.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

TITLE I-AGRICULTURE AND RELATED PROGRAMS

SEC. 1001. SHORT TITLE; TABLE OF CONTENTS.

(a) Short Title.-This title may be cited as the "Agricultural Reconciliation

Act of 1990".

(b) Table of Contents.-The table of contents of this title is as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Subtitle A-Commodity Programs

SEC. 1101. TRIPLE BASE FOR DEFICIENCY PAYMENTS.

(a) Wheat.-Section 107B(c)(1)(C)(ii) of the Agricultural Act of 1949 (as added

by section 301 of the Food, Agriculture, Conservation, and Trade Act of 1990) is

amended by striking "100 percent" and inserting "85 percent".

(b) Feed Grains.-Section 105B(c)(1)(C)(ii) of the Agricultural Act of

1949 (as added by section 401 of the Food, Agriculture, Conservation, and Trade

Act of 1990) is amended by striking "100 percent" and inserting "85 percent".

(c) Upland Cotton.-Section 103B(c)(1)(C)(ii) of the Agricultural Act of 1949
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(as added by section 501 of the Food, Agriculture, Conservation, and Trade Act of

1990) is amended by striking "100 percent" and inserting "85 percent".

(d) Rice.-Section 101B(c)(1)(C)(ii) of the Agricultural Act of 1949 (as added

by section 601 of the Food, Agriculture, Conservation, and Trade Act of 1990) is

amended by striking "100 percent" and inserting "85 percent".

SEC. 1102. CALCULATION OF DEFICIENCY PAYMENTS BASED ON 12-MONTH AVERAGE.

(a) Wheat.-Clause (ii) of section 107B(c)(1)(B) of the Agricultural Act of

1949 (as added by section 301 of the Food, Agriculture, Conservation, and Trade

Act of 1990) is amended to read as follows:

"(ii) Payment rate of 1994 and 1995 crops.-The payment rate for each of the

1994 and 1995 crops of wheat shall be the amount by which the established price

for the crop of wheat exceeds the higher of-

"(I) the lesser of-

"(aa) the national weighted average market price received by producers during

the marketing year for the crop, as determined by the Secretary; or

"(bb) the national weighted average market price received by producers during

the first 5 months of the marketing year for the crop, as determined by the Sec-

retary, plus 10 cents per bushel; or

"(II) the loan level determined for the crop, prior to any adjustment made

under subsection (a)(3) for the marketing year for the crop of wheat.".

(b) Feed Grains.-Clause (ii) of section 105B(c)(1)(B) of the Agricultural Act

of 1949 (as added by section 401 of the Food, Agriculture, Conservation, and Trade

Act of 1990) is amended to read as follows:

"(ii) Payment rate of 1994 and 1995 crops.-The payment rate for each of the

1994 and 1995 crops of corn, grain sorghums, oats, and barley shall be the amount

by which the established price for the respective crop of feed grains exceeds the

higher of-

"(I) the lesser of-

"(aa) the national weighted average market price received by producers during

the marketing year for the crop, as determined by the Secretary; or

"(bb) the national weighted average market price received by producers during

the first 5 months of the marketing year for the crop, as determined by the Sec-

retary, plus 7 cents per bushel; or

"(II) the loan level determined for the crop, prior to any adjustment made

under subsection (a)(3) for the marketing year for the respective crop of feed

grains.".

(c) Rice.-Clause (ii) of section 101B(c)(1)(B) of the Agricultural Act of 1949

(as added by section 601 of the Food, Agriculture, Conservation, and Trade Act of

1990) is amended to read as follows:

"(ii) Payment rate of 1994 and 1995 crops.-The payment rate for each of the

1994 and 1995 crops of rice shall be the amount by which the established price for

the crop of rice exceeds the higher of-

"(I) the lesser of-
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"(aa) the national average market price received by producers during the cal-

endar year that contains the first 5 months of the marketing year for the crop, as

determined by the Secretary; or

"(bb) the national average market price received by producers during the

first 5 months of the marketing year for the crop, as determined by the Secretary,

plus an appropriate amount that is fair and equitable in relation to wheat and

feed grains (as determined by the Secretary); or

"(II) the loan level determined for the crop.".

(d) Conforming Amendment.-Section 114(c) of the Agricultural Act of 1949 (as

amended by section 1121(a) of the Food, Agriculture, Conservation, and Trade Act

of 1990 and redesignated by section 1161(a)(1) of such Act) by striking "wheat,

feed grains, and rice which payments are calculated on the basis of the national

weighted average market price (or, in the case of rice, the national average mar-

ket price) for the marketing year for the crop" and inserting "wheat and feed

grains which payments are calculated as provided in sections 107B(c)(1)(B)(ii),

107B(p), or 105B(c)(1)(B)(ii)".

SEC. 1103. ACREAGE REDUCTION PROGRAM FOR 1991 CROP.

(a) Wheat.-In the case of the 1991 crop of wheat, the Secretary of Agriculture

shall provide for an acreage limitation program as described in section

107B(e)(1)(F) of the Agricultural Act of 1949 (as added by section 301 of the

Food, Agriculture, Conservation, and Trade Act of 1990).

(b) Feed Grains.-Subparagraph (F) of section 105B(e)(1) of the Agricultural

Act of 1949 (as added by section 401 of the Food, Agriculture, Conservation, and

Trade Act of 1990) is amended to read as follows:

"(F) Acreage limitation program for 1991 crop.-In the case of the 1991 crop of

corn, the Secretary shall provide for an acreage limitation program (as described

in paragraph (2)) under which the acreage planted to corn for harvest on a farm

would be limited to the corn crop acreage base for the farm for the crop reduced

by not less than 7.5 percent.".

SEC. 1104. ACREAGE REDUCTION PROGRAMS FOR 1992 THROUGH 1995 CROPS.

(a) In General.-Notwithstanding any other provision of law, except as provided

in subsections (b) and (c), the Secretary of Agriculture shall announce an acreage

limitation program for each of the 1992 through 1995 crops of-

(1) wheat under which the acreage planted to wheat for harvest on a farm would

be limited to the wheat crop acreage base for the farm for the crop reduced by-

(A) in the case of the 1992 crop of wheat, not less than 6 percent;

(B) in the case of the 1993 crop of wheat, not less than 5 percent;

(C) in the case of the 1994 crop of wheat, not less than 7 percent; and

(D) in the case of the 1995 crop of wheat, not less than 5 percent; and

(2) corn, grain sorghum, and barley under which the acreage planted to the re-

spective feed grain for harvest on a farm would be limited to the respective feed

grain crop acreage base for the farm for the crop reduced by not less than 7
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[FN1/2] percent.

(b) Stocks-to-Use Ratio.-Subsection (a) shall not apply to a crop if the Sec-

retary estimates for such crop that the stocks-to-use ratio will be less than-

(1) in the case of wheat, 34 percent; and

(2) in the case of corn, grain sorghum, and barley, 20 percent.

(c) Termination.-If the Secretary determines that the quantity of soybeans on

hand in the United States on the first day of the marketing year for the 1991 crop

of soybeans (not including any quantity of soybeans of the 1991 crop) will be less

than 325,000,000 bushels, subsection (a) shall not apply to any of the 1992

through 1995 crops of wheat and feed grains.

SEC. 1105. LOAN ORIGINATION FEES AND OTHER SAVINGS.

(a) Oilseeds.-Section 205 of the Agricultural Act of 1949 (as added by section

701(2) of the Food, Agriculture, Conservation, and Trade Act of 1990) is amended-

(1) by redesignating subsection (m) as subsection (n); and

(2) by inserting after subsection (1) the following new subsection:

"(m) Loan Origination Fee.-

"(1) Loans.-The Secretary shall charge a producer a loan origination fee for a

crop of oilseeds, in connection with making a loan, equal to the product obtained

by multiplying-

"(A) the loan level determined for the crop under subsection (c); by

"(B) 2 percent; by

"(C) the quantity of oilseeds for which the producer obtains the loan.

"(2) Loan deficiency payments.-The Secretary shall deduct, from the amount of

any loan deficiency payment made under subsection (e), an amount equal to the

amount of the loan origination fee that would otherwise be paid under paragraph

(1) if the producer obtained a loan rather a loan deficiency payment.".

(b) Peanuts.-

(1) In general.-Section 108B of the Agricultural Act of 1949 (as added by sec-

tion 806 of the Food, Agriculture, Conservation, and Trade Act of 1990) is

amended-

(A) by redesignating subsection (g) as subsection (h); and

(B) by inserting after subsection (f) the following new subsection:

"(g) Marketing Assessment.-

"(1) In general.-The Secretary shall provide, by regulation, for a nonrefund-

able marketing assessment applicable to each of the 1991 through 1995 crops of

peanuts. The assessment shall be made in accordance with this subsection and shall

be on a per pound basis in an amount equal to 1 percent of the national average

quota or additional peanut support rate per pound, as applicable, for the applic-

able crop. No peanuts shall be assessed more than 1 percent of the applicable sup-

port rate under this subsection.

"(2) First purchasers.-

"(A) In general.-Except as provided under paragraphs (3) and (4), the

first purchaser of peanuts shall-"(i) collect from the producer a marketing
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assessment equal to [FN1/2] percent of the applicable national average sup-

port rate times the quantity of peanuts acquired;

"(ii) pay, in addition to the amount collected under clause (i), a marketing

assessment in an amount equal to [FN1/2] percent of the applicable national

average support rate times the quantity of peanuts acquired; and

"(iii) remit the amounts required under clauses (i) and (ii) to the Commod-

ity Credit Corporation in a manner specified by the Secretary.

"(B) Definition.-For purposes of this subsection, the term 'first purchaser'

means a person acquiring peanuts from a producer except that in the case of

peanuts forfeited by a producer to the Commodity Credit Corporation, such

term means the person acquiring the peanuts from the Commodity Credit Cor-

poration.

"(3) Other private marketings.-In the case of a private marketing by a pro-

ducer directly to a consumer through a retail or wholesale outlet or in the

case of a marketing by the producer outside of the continental United

States, the producer shall be responsible for the full amount of the assess-

ment and shall remit the assessment by such time as is specified by the Sec-

retary.

"(4) Loan peanuts.-In the case of peanuts that are pledged as collateral for

a price support loan made under this section, [FN1/2] of the assessment

shall be deducted from the proceeds of the loan. The remainder of the as-

sessment shall be paid by the first purchaser of the peanuts. For purposes

of computing net gains on peanuts under this section, the reduction in loan

proceeds shall be treated as having been paid to the producer.

"(5) Penalties.-If any person fails to collect or remit the reduction re-

quired by this subsection or fails to comply with such requirements for re-

cordkeeping or otherwise as are required by the Secretary to carry out this

subsection, the person shall be liable to the Secretary for a civil penalty

up to an amount determined by multiplying-

"(A) the quantity of peanuts involved in the violation; by

"(B) the national average quota peanut price support level for the applic-

able crop year.

"(6) Enforcement.-The Secretary may enforce this subsection in the courts of

the United States.".

(2) Conforming Amendment.-Section 108B(a)(2) of the Agricultural Act of 1949

(as added by section 806(3) of the Food, Agriculture, Conservation, and

Trade Act of 1990) is amended by inserting after "cost of land" the follow-

ing: "and the cost of any assessments required under subsection (g)". (c)

Sugar.-Section 206 of the Agricultural Act of 1949 (as added by section

901(2) of the Food, Agriculture, Conservation, and Trade Act of 1990) is

amended-

(1) by redesignating subsection (i) as subsection (j); and

(2) by inserting after subsection (h) the following new subsection:

"(i) Marketing Assessment.-

"(1) Sugarcane.-Effective only for each of the 1991 through 1995 crops of
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sugarcane, the first processor of sugarcane shall remit to the Commodity

Credit Corporation a nonrefundable marketing assessment in an amount equal

to .18 cents per pound of raw cane sugar processed by the processor from do-

mestically produced sugarcane.

"(2) Sugar beets.-Effective only for each of the 1991 through 1995 crops of

sugar beets, the first processor of sugar beets shall remit to the Commodity

Credit Corporation a nonrefundable marketing assessment in an amount equal

to .193 cents per pound of beet sugar processed by the processor from do-

mestically produced sugar beets.

"(3) Collection.-Marketing assessments required under this subsection shall

be collected and remitted to the Commodity Credit Corporation in the manner

prescribed by the Secretary and shall be nonrefundable.

"(4) Penalties.-If any person fails to collect or remit the reduction re-

quired by this subsection or fails to comply with such requirements for re-

cordkeeping or otherwise as are required by the Secretary to carry out this

subsection, the person shall be liable to the Secretary for a civil penalty

up to an amount determined by multiplying-

"(A) the quantity of cane sugar or beet sugar involved in the violation; by

"(B) the support level for the applicable crop of sugarcane or sugar beets.

"(5) Enforcement.-The Secretary may enforce this subsection in the courts of

the United States.".

(d) Honey.-Section 207 of the Agricultural Act of 1949 (as added by section

1001 of the Food, Agriculture, Conservation, and Trade Act of 1990) is

amended-

(1) by redesignating subsection (i) as subsection (j); and

(2) by inserting after subsection (h) the following new subsection:

"(i) Marketing Assessment.-

"(1) In general.-Effective only for each of the 1991 through 1995 crops of

honey, producers and producer-packers of honey (as defined in paragraphs (5)

and (9), respectively, of section 3 of the Honey Research, Promotion, and

Consumer Information Act (7 U.S.C. 4602)) shall remit to the Commodity Cred-

it Corporation a nonrefundable marketing assessment on a per pound basis in

an amount equal to 1 percent of the national price support level for each

such crop as otherwise provided in this section.

"(2) Collection.-The assessment shall be collected and remitted by the first

handler of honey in the manner prescribed by the Secretary which, to the ex-

tent practicable, shall be as provided for in the Honey Research, Promotion,

and Consumer Information Act.

"(3) Exemptions.-All persons who are exempt from the payment of the assess-

ment authorized by such Act, and all imported honey, shall be exempt from

the payment of the assessment required by this subsection.

"(4) Penalties.-If any person fails to collect or remit the reduction re-

quired by this subsection or fails to comply with such requirements for re-

cordkeeping or otherwise as are required by the Secretary to carry out this

subsection, the person shall be liable to the Secretary for a civil penalty
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up to an amount determined by multiplying-

"(A) the quantity of honey involved in the violation; by

"(B) the support level for the applicable crop of honey.

"(5) Enforcement.-The Secretary may enforce this subsection in the courts of

the United States.".

(e) Wool and Mohair.-Section 704 of the National Wool Act of 1954 (7 U.S.C.

1783) (as amended by section 201(b) of the Food, Agriculture, Conservation,

and Trade Act of 1990) is amended by adding at the following new subsection:

"(c) Marketing Assessments.-Effective only for each of the 1991 through 1995

marketing years for wool and mohair, the Secretary shall deduct an amount

from the payment to be made available to producers of wool and mohair under

subsection (a) equal to 1 percent of the payment.".

(f) Tobacco.-Section 106 of the Agricultural Act of 1949 (7 U.S.C. 1445) is

amended by adding at the end the following new subsection:

"(g)(1) Effective only for each of the 1991 through 1995 crops of tobacco

for which price support is made available under this Act, producers and pur-

chasers of such tobacco shall each remit to the Commodity Credit Corporation

a nonrefundable marketing assessment in an amount equal to .5 percent of the

national price support level for each such crop as otherwise provided for in

this section.

"(2) Such producer assessments and purchaser assessments shall be-

"(A) collected in the same manner as provided for in section 106A(d)(2) or

106B(d)(3), as applicable; and

"(B) enforced in the same manner as provided in section 106A(h) or 106B(j),

as applicable.

"(3) The Secretary may enforce this subsection in the courts of the United

States.".

(g) Other Savings.-Section 204 of the Agricultural Act of 1949 (as added by

section 101 of the Food, Agriculture, Conservation, and Trade Act of 1990)

is amended-

(1) in subsection (g)- (A) in paragraph (1), by striking "1991 through 1994"

and inserting "1992 through 1995";

(B) in the matter preceding subparagraph (A) of paragraph (2)-

(i) by inserting after "purchases" the following: "in the following calendar

year"; and

(ii) by inserting after "producers" the following: "in such following calen-

dar year"; and

(C) in paragraph (2)(B), by striking "that calendar year" and inserting

"such following calendar year";

(2) by redesignating subsections (h) and (i) as subsections (j) and (k), re-

spectively; and

(3) by inserting after subsection (g) the following new subsections:

"(h) Reduction in Price Received.-

"(1) In general.-Beginning January 1, 1991, the Secretary shall provide for

a reduction in the price received by producers for all milk produced in the
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United States and marketed by producers for commercial use, in addition to

any reduction in price required under subsection (g).

"(2) Amount.-The amount of the reduction under paragraph (1) in the price

received by producers shall be-

"(A) during calendar year 1991, 5 cents per hundredweight of milk marketed;

and "(B) during each of the calendar years 1992 through 1995, 11.25 cents

per hundredweight of milk marketed, which rate shall be adjusted on or be-

fore May 1 of each of the calendar years 1992 through 1995 by an amount per

hundredweight that is necessary to compensate for refunds made under para-

graph (3) on the basis of marketings in the previous calendar year.

"(3) Refund.-The Secretary shall provide a refund of the entire reduction

under paragraph (2) in the price of milk received by a producer during a

calendar year, if the producer provides evidence that the producer did not

increase marketings in the calendar year that such reduction was in effect

when compared to the immediately preceding calendar year.

"(i) Enforcement.-

"(1) Collection.-Reductions in price required under subsection (g) or (h)

shall be collected and remitted to the Commodity Credit Corporation in the

manner prescribed by the Secretary.

"(2) Penalties.-If any person fails to collect or remit the reduction re-

quired by subsection (g) or (h) or fails to comply with such requirements

for recordkeeping or otherwise as are required by the Secretary to carry out

such subsection, the person shall be liable to the Secretary for a civil

penalty up to an amount determined by multiplying-

"(A) the quantity of milk involved in the violation; by

"(B) the support rate for the applicable calendar year for milk. "(3) En-

forcement.-The Secretary may enforce subsection (g) or (h) in the courts of

the United States.".

Subtitle B-Other Agricultural Programs

SEC. 1201. AUTHORIZATION LEVELS FOR RURAL ELECTRIC AND TELEPHONE LOANS.

Title III of the Rural Electrification Act of 1936 (7 U.S.C. 931 et seq.) is

amended by adding at the end the following new section:

"SEC. 314. AUTHORIZATION LEVELS FOR RURAL ELECTRIC AND TELEPHONE LOANS.

"(a) In General.-Subject to the other provisions of this section and notwith-

standing any other provision of law, for each of fiscal years 1991 through 1995,

insured loans may be made in accordance with this title from the Rural Electrific-

ation and Telephone Revolving Fund established under section 301 in amounts equal

to the following levels:

"(1) For fiscal year 1991, $896,000,000.

"(2) For fiscal year 1992, $932,000,000.

"(3) For fiscal year 1993, $969,000,000.
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"(4) For fiscal year 1994, $1,008,000,000.

"(5) For fiscal year 1995, $1,048,000,000.

"(b) Reduction.-Notwithstanding any other provision of law, for each of fiscal

years 1991 through 1995, the Administrator shall-

"(1) reduce the amounts otherwise made available for insured loans made from

the Rural Electrification and Telephone Revolving Fund by-

"(A) $224,000,000 for fiscal year 1991;

"(B) $234,000,000 for fiscal year 1992;

"(C) $244,000,000 for fiscal year 1993;

"(D) $256,000,000 for fiscal year 1994; and

"(E) $267,000,000 for fiscal year 1995; and

"(2) use the funds made available from such reductions in each fiscal year to

guarantee loans under subsection (d).

"(c) Mandatory Levels.-Notwithstanding any other provision of law, the Admin-

istrator shall make insured loans at the levels authorized by this section for

each of fiscal years 1991 through 1995 taking into account any reductions under

subsection (b).

"(d) Guaranteed Loans-

"(1) In general.-Except as otherwise provided in this subsection and subsec-

tion (e) and notwithstanding any other provision of law, in carrying out this Act,

the Administrator shall guarantee loans made by legally organized lending agencies

to the extent of the reduction in insured loans as provided in subsection (b).

"(2) Amount of guarantee.-The guarantees authorized under paragraph (1) shall

be 90 percent of the principal of and interest on the loan and shall be made only

upon the request of the borrower.

"(3) No federal instrumentality.-The Administrator may not provide any such

guarantee for a loan made by the Federal Financing Bank, the Rural Telephone Bank,

or any other lending agency that is an agency or instrumentality of the United

States other than banks for cooperatives.

"(4) Authority.-The Administrator is authorized to approve such guarantees

subject to full use being made during each fiscal year of insured loan amounts

made available during the fiscal year.

"(5) Construction.-Nothing in this subsection shall be construed as modifying

the authority provided in section 306.

"(e) Implementation.-

"(1) In general.-The Administrator shall implement the reduction in insured

loans provided by subsection (b) in a manner that will lessen its adverse effect.

"(2) Allocation between electric and telephone programs.-The reductions re-

quired by subsection (b) shall be allocated between the electric and telephone

programs for each fiscal year in proportion to the amount of insured funds made

available for each such program during the fiscal year in annual appropriations

Acts.

"(3) Electric borrower's option.-If the amount of an insured electric loan is

reduced as a result of the requirements of subsection (b), the electric borrower

may, at the option of such borrower, obtain capital to replace the amount of the
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reduction-

"(A) with the assistance of a loan guarantee (as provided by subsection (d));

"(B) from internally generated funds of the electric borrower;

"(C) from private credit sources with a lien accommodation provided by the Ad-

ministrator; or

"(D) from other private sources.".

SEC. 1202. AUTHORIZATION LEVELS FOR FmHA LOANS.

(a) In General.-Subsection (b) of section 346 of the Consolidated Farm and

Rural Development Act (7 U.S.C. 1994(b)) is amended to read as follows:

"(b)(1) For each of the fiscal years 1991 through 1995, real estate and oper-

ating loans may be insured, made to be sold and insured, or guaranteed in accord-

ance with subtitles A and B, respectively, from the Agricultural Credit Insurance

Fund established under section 309 in amounts equal to the following levels:

"(A) For fiscal year 1991, $4,175,000,000, of which not less

than $827,000,000 shall be for farm ownership loans under subtitle A.

"(B) For fiscal year 1992, $4,343,000,000, of which not less

than $861,000,000 shall be for farm ownership loans under subtitle A.

"(C) For fiscal year 1993, $4,516,000,000, of which not less

than $895,000,000 shall be for farm ownership loans under subtitle A.

"(D) For fiscal year 1994, $4,697,000,000, of which not less

than $931,000,000 shall be for farm ownership loans under subtitle A.

"(E) For fiscal year 1995, $4,885,000,000, of which not less

than $968,000,000 shall be for farm ownership loans under subtitle A.

"(2) Subject to paragraph (3), such amounts set forth in paragraph (1) shall

be apportioned as follows:

"(A) For fiscal year 1991-

"(i) $1,019,000,000 for insured loans, of which not less than $83,000,000

shall be for farm ownership loans; and

"(ii) $3,156,000,000 for guaranteed loans, of which not less

than $744,000,000 shall be for guarantees of farm ownership loans.

"(B) For fiscal year 1992-

"(i) $1,060,000,000 for insured loans, of which not less than $87,000,000

shall be for farm ownership loans; and

"(ii) $3,283,000,000 for guaranteed loans, of which not less

than $774,000,000 shall be for guarantees of farm ownership loans.

"(C) For fiscal year 1993-

"(i) $1,102,000,000 for insured loans, of which not less than $90,000,000

shall be for farm ownership loans; and

"(ii) $3,414,000,000 for guaranteed loans, of which not less

than $805,000,000 shall be for guarantees of farm ownership loans.

"(D) For fiscal year 1994-

"(i) $1,147,000,000 for insured loans, of which not less than $94,000,000

shall be for farm ownership loans; and
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"(ii) $3,550,000,000 for guaranteed loans, of which not less

than $837,000,000 shall be for guarantees of farm ownership loans.

"(E) For fiscal year 1995-

"(i) $1,192,000,000 for insured loans, of which not less than $97,000,000

shall be for farm ownership loans; and

"(ii) $3,693,000,000 for guaranteed loans, of which not less

than $871,000,000 shall be for guarantees of farm ownership loans.

"(3) Notwithstanding any other provision of law:

"(A) The Secretary shall-

"(i) reduce the amounts otherwise made available for insured loans by-

"(I) $482,000,000, for fiscal year 1991;

"(II) $614,000,000, for fiscal year 1992;

"(III) $760,000,000, for fiscal year 1993;

"(IV) $859,000,000, for fiscal year 1994; and

"(V) $907,000,000, for fiscal year 1995; and

"(ii) use the funds made available from such reductions in each fiscal year to

guarantee loans under section 351.

"(B) The total amount of insured loans shall bear the same ratio to the amount

of insured farm ownership loans as the dollar amount specified in paragraph

(2)(A)(i) for insured loans bears to the dollar amount specified therein for in-

sured farm ownership loans.

"(C) If more than 70 percent of the number of loans guaranteed under section

351 in a fiscal year have been guaranteed to persons to whom the Secretary had not

previously made an insured loan under this Act, in lieu of the dollar amounts spe-

cified in subparagraph (A) for the immediately succeeding fiscal year, the dollar

amounts which shall apply shall each be the product obtained by multiplying-

"(i) such dollar amount; by

"(ii) the quotient of-

"(I) the number of persons provided with guaranteed loans under section 351

in the fiscal year to whom the Secretary had not previously made an insured or a

guaranteed loan under this Act; divided by

"(II) the total number of persons provided with guaranteed loans under sec-

tion 351 in the fiscal year.

"(4) Notwithstanding subsection (a), the Secretary shall, as soon as practic-

able after the date of enactment of this subsection, make, insure, or guarantee

loans at the levels authorized by this subsection for each of the fiscal years

1991 through 1995.".

(b) Interest Rate Reduction Program.-

(1) In general.-Section 351 of such Act (7 U.S.C. 1999) is amended-

(A) in subsection (c)-

(i) by striking "50 percent" and inserting "100 percent"; and

(ii) by striking "2 percent" and inserting "4 percent"; and

(B) in subsection (d), by striking ", or 3 years, whichever is less".

(2) Extension of program for 2 years.-Section 1320 of the Food Security Act of

1985 (7 U.S.C. 1999 note) is amended by striking "1993" and inserting "1995".
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(c) Demonstration Project for Purchase of System Land.-Section 351(h)(1) of

such Act (7 U.S.C. 1999(h)(1)) is amended by striking "3-year" and inserting

"4-year".

SEC. 1203. APHIS INSPECTION USER FEE ON INTERNATIONAL PASSENGERS.

Section 2509(a) of the Food, Agriculture, Conservation, and Trade Act of 1990

is amended-

(1) in paragraph (1), by striking "a commercial vessel, commercial aircraft,

commercial truck, or railroad car," and inserting "an international passenger,

commercial vessel, commercial aircraft, commercial truck, or railroad car."; and

(2) in paragraph (3)(B)-

(A) by adding at the end of clause (ii) the following: "Any such reimbursement

shall be subject to appropriations under clause (v)."; and

(B) by adding at the end the following new clause:

"(v) Authorization of appropriations.-There are authorized to be appropriated

each fiscal year amounts in the Fund for use for quarantine or inspection ser-

vices.".

SEC. 1204. ADDITIONAL SAVINGS AND OTHER PROVISIONS.

(a) Integrated Farm Management Program.-Section 1451 of the Food, Agriculture,

Conservation, and Trade Act of 1990 is amended-

(1) in subsection (d), by striking "enroll not more than" and insert-

ing "enroll not less than"; and

(2) in subsection (h)(7)(A), by striking "shall not be eligible" and inserting

"shall be eligible".

(b) Food Aid Assistance.-The Agricultural Trade, Development, and Assistance

Act of 1954 (as amended by section 1512 of the Food, Agriculture, Conservation,

and Trade Act of 1990) is amended-

(1) in section 202(e)(1), by striking "private" and all that follows through

"Administrator" and inserting "the Administrator, not less than $10,000,000, and

not more than $13,500,000, shall be made available in each fiscal year to private

voluntary organizations and cooperatives";

(2) in section 406, by adding at the end the following new subsection:

"(d) Availability of Funds.-Funds shall be available under this Act only to

the extent provided in advance in appropriation Acts."; and

(3) in section 407(c)(4), by striking "providing ocean" and insert-

ing "providing ocean transportation or".

(c) Tobacco Program Adjustment.-Section 213 of the Dairy and Tobacco Adjust-

ment Act of 1983 (7 U.S.C. 511r) is amended-

(1) in subsection (d), by inserting before the period the following: ", sub-

section (e), and subsection (f)"; and

(2) in subsection (f), by adding at the end the following new paragraph:

"(4) Subsection (d) shall apply with respect to fees and charges imposed to

cover the costs of such end user identification, certification, and reporting
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activities.".

(d) Emergency Loans.-Section 2269 of the Food, Agriculture, Conservation, and

Trade Act of 1990 is amended by-

(1) striking "(7 U.S.C. 1981(b))" and inserting "(7 U.S.C. 1961(b))"; and

(2) striking "1988" and inserting "1990".

(e) FIFRA User Fees.-Notwithstanding any provision of the Omnibus Budget Re-

conciliation Act of 1990, nothing in this title or the other provisions of this

Act shall be construed to require or authorize the Administrator of the Environ-

mental Protection Agency to assess or collect any fees or charges for services and

activities authorized under the Federal Insecticide, Fungicide, and Rodenticide

Act (7 U.S.C. 136 et seq.).

Subtitle C-Effective Date

SEC. 1301. EFFECTIVE DATE.

This title and the amendments made by this title shall become effective 1 day

after the date of enactment of the Food, Agriculture, Conservation, and Trade Act

of 1990, or December 1, 1990, whichever is earlier.

SEC. 1302. READJUSTMENT OF SUPPORT LEVELS.

(a) Failure to Enter Into Agreement.-If by June 30, 1992, the United States

does not enter into (within the context of section 1102(a) of the Omnibus Trade

and Competitiveness Act of 1988 (19 U.S.C. 2902)) an agricultural trade agreement

in the Uruguay Round of multilateral trade negotiations under the General Agree-

ment on Tariffs and Trade (GATT), agricultural acreage limitation and price sup-

port and production adjustment programs and export promotion levels shall be re-

considered and adjusted by the Secretary of Agriculture (hereafter in this section

referred to as the "Secretary") in accordance with subsection (b), as appropriate

to protect the interests of American agricultural producers and ensure the inter-

national competitiveness of United States agriculture.

(b) Required Measures.-Pursuant to subsection (a), in order to protect the in-

terests of American agricultural producers and ensure the competitive position of

United States agriculture, the Secretary-

(1) is authorized to waive any minimum level for any acreage limitation pro-

gram required or authorized for any of the 1993 through 1995 crops of wheat, feed

grains, upland cotton, or rice established under section 107B(e), 105B(e),

103B(e), or 101B(e) of the Agricultural Act of 1949 (as amended by sections 301,

401, 501, and 601 of the Food, Agriculture, Conservation, and Trade Act of 1990),

respectively;

(2) shall increase by $1,000,000,000 for the period beginning October 1, 1993,

and ending September 30, 1995, the level of export promotion programs authorized

under the Agricultural Trade Act of 1978 (as amended by section 1531 of the Food,

Agriculture, Conservation, and Trade Act of 1990), in addition to any amounts oth-

erwise required or made available under such programs; and
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(3) shall permit producers to repay price support loans for any of the 1993

through 1995 crops of wheat and feed grains at the levels provided under sections

107B(a)(4) and 105B(a)(4) of the Agricultural Act of 1949, respectively.

(c) Failure of Agreement to Enter Into Force.-If by June 30, 1993, an agricul-

tural trade agreement under the Uruguay Round of multilateral trade negotiations

under the General Agreement on Tariffs and Trade has not entered into force for

the United States, agricultural price support and other programs and export promo-

tion levels shall be reconsidered and adjusted by the Secretary in accordance with

subsection (d), if the Secretary determines such action is appropriate to protect

the interests of American agricultural producers and ensure the international com-

petitiveness of United States agriculture.

(d) Specific Measures.-

(1) Measures to be considered.-Pursuant to subsection (c), the Secretary shall

consider-

(A) waiving all or part of the requirements of this title, and the amendments

made by this title, requiring reductions in agricultural spending;

(B) increasing the level of funds made available for the programs authorized

under the Agricultural Trade Act of 1978; and

(C) permitting producers to repay price support loans for any of the 1993

through 1995 crops of wheat and feed grains at the levels provided under sections

107B(a)(4) and 105B(a)(4) of the Agricultural Act of 1949, respectively.

(2) Authority.-The Secretary is authorized to implement the measures specified

in subparagraphs (A), (B), and (C) of paragraph (1). This authority shall be in

addition to, and not in place of, any other authority under any other provision of

law.

(3) Implementation.-If the Secretary determines the action is appropriate pur-

suant to subsection (c), the Secretary shall implement measures specified in sub-

paragraph (A) of paragraph (1) and either or both of the measures specified in

subparagraph (B) or (C) of paragraph (1).

(e) Limitation.-This section shall not be construed to authorize the Secretary

to reduce the level of income support provided to agricultural producers in the

United States.

(f) Termination.-The provisions of subsections (a) and (b) shall cease to be

effective if the President certifies to Congress that the failure referred to in

subsection (a) to enter into an agricultural trade agreement in the Uruguay Round

of multilateral trade negotiations under the GATT is a result in whole or in part

of the provisions of section 151 of the Trade Act of 1974 (19 U.S.C. 2191), or es-

sentially similar provisions, not applying or in effect not applying during the

period ending May 31, 1991 (or during the period June 1, 1991, through May 31,

1993, if the condition of section 1103(b)(1)(B)(i) is satisfied) to implementing

bills submitted with respect to such an agreement entered into during the applic-

able period under section 1102(b) of the Omnibus Trade and Competitiveness Act of

1988 (19 U.S.C. 2902(b)).

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
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TITLE II-BANKING, HOUSING, AND RELATED PROGRAMS

Subtitle A-Federal Deposit Insurance Assessments

SEC. 2001. SHORT TITLE.

This Act may be cited as the "FDIC Assessment Rate Act of 1990".

SEC. 2002. FDIC AUTHORIZED TO INCREASE ASSESSMENT RATES AS NECESSARY TO PROTECT

INSURANCE FUNDS.

(a) Bank Insurance Fund.-Section 7(b)(1)(C) of the Federal Deposit Insurance

Act (12 U.S.C. 1817(b)(1)(C)) is amended to read as follows:

"(C) Assessment rate for bank insurance fund members.-

"(i) In general.-The assessment rate for Bank Insurance Fund members shall be

the greater of 0.15 percent or such rate as the Board of Directors, in its sole

discretion, determines to be appropriate-

"(I) to maintain the reserve ratio at the designated reserve ratio; or

"(II) if the reserve ratio is less than the designated reserve ratio, to in-

crease the reserve ratio to the designated reserve ratio within a reasonable peri-

od of time.

"(ii) Factors to be considered.-In making any determination under clause (i),

the Board of Directors shall consider the Bank Insurance Fund's expected operating

expenses, case resolution expenditures, and income, the effect of the assessment

rate on members' earnings and capital, and such other factors as the Board of Dir-

ectors may deem appropriate.

"(iii) Minimum assessment.-Notwithstanding clause (i), the assessment shall

not be less than $1,000 for each member in each year.".

(b) Savings Association Insurance Fund.-Section 7(b)(1)(D) of the Federal De-

posit Insurance Act (12 U.S.C. 1817(b)(1)(D)) is amended to read as follows:

"(D) Assessment rate for savings association insurance fund members.-

"(i) In general.-The assessment rate for Savings Association Insurance Fund

members shall be the greater of 0.15 percent or such rate as the Board of Direct-

ors, in its sole discretion, determines to be appropriate-

"(I) to maintain the reserve ratio at the designated reserve ratio; or

"(II) if the reserve ratio is less than the designated reserve ratio, to in-

crease the reserve ratio to the designated reserve ratio within a reasonable peri-

od of time.

"(ii) Factors to be considered.-In making any determination under clause (i),

the Board of Directors shall consider the Savings Association Insurance Fund's ex-

pected operating expenses, case resolution expenditures, and income, the effect of

the assessment rate on members' earnings and capital, and such other factors as

the Board of Directors may deem appropriate.

"(iii) Minimum assessment.-Notwithstanding clause (i), the assessment shall

not be less than $1,000 for each member in each year.

"(iv) Transition rule.-Until December 31, 1997, the assessment rate for Sav-
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ings Association Insurance Fund members shall not be less than the following:

"(I) From January 1, 1990, through December 31, 1990, 0.208 percent.

"(II) From January 1, 1991, through December 31, 1993, 0.23 percent.

"(III) From January 1, 1994, through December 31, 1997, 0.18 percent.".

(c) Clerical Amendments Reflecting $1,000 Minimum Assessment Provisions of

Current Law.-Section 7(b)(2)(A) of the Federal Deposit Insurance Act (12 U.S.C.

1817(b)(2)(A)) is amended-

(1) by inserting "or subparagraph (C)(iii) or (D)(iii) of subsection (b)(1)"

after "subsection (c)(2)"; and

(2) in clauses (i) and (ii), by inserting "the greater of $500 or an amount"

before "equal to the product of".

SEC. 2003. FDIC AUTHORIZED TO MAKE MID-YEAR ADJUSTMENTS IN ASSESSMENT RATES.

(a) Assessment Rates.-Section 7(b)(1)(A) of the Federal Deposit Insurance Act

(12 U.S.C. 1817(b)(1)(A)) is amended to read as follows:

"(A) Assessment rates prescribed.-

"(i) Authority to set rates.-Subject to clause (iii), the Corporation shall

set assessment rates for insured depository institutions at such times as the Cor-

poration, in its sole discretion, determines to be appropriate.

"(ii) Rate for each fund to be set independently.-The Corporation shall fix

the assessment rate of Bank Insurance Fund members independently from the assess-

ment rate for Savings Association Insurance Fund members.

"(iii) Deadline for announcing rate changes.-The Corporation shall announce

any change in assessment rates.-

"(I) for the semiannual period beginning on January 1 and ending on June 30,

not later than the preceding November 1; and

"(II) for the semiannual period beginning on July 1 and ending on December

31, not later than the preceding May 1.".

(b) Assessment Procedures.-Section 7(b)(2)(A) of the Federal Deposit Insurance

Act (12 U.S.C. 1817(b)(2)(A)), as amended by section 2(c) of this Act, is amended-

(1) by striking "annual" each time it appears;

(2) in clause (i)(I), by inserting "during that semiannual period"

after "member"; and

(3) in clause (ii)(I), by inserting "during that semiannual period"

after "member".

(c) Conforming Amendment on Timing of Assessment Credits.-Section 7(d)(1)(A)

of the Federal Deposit Insurance Act (12 U.S.C. 1817(d)(1)(A)) is amended to read

as follows:

"(A) The Corporation shall prescribe and publish the aggregate amount to be

credited to insured depository institutions-

"(i) in the semiannual period beginning on January 1 and ending on June 30,

not later than the preceding November 1; and

"(ii) in the semiannual period beginning on July 1 and ending on December 31,

not later than the preceding May 1.".
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SEC. 2004. FDIC AUTHORIZED TO SET DESIGNATED RESERVE RATIO AS NECESSARY IN FACE OF

SIGNIFICANT RISK OF SUBSTANTIAL LOSSES TO INSURANCE FUND.

Section 7(b)(1)(B) of the Federal Deposit Insurance Act (12 U.S.C.

1817(b)(1)(B)) is amended-

(1) by striking ", not exceeding 1.50 percent," each time it appears;

(2) in clause (iii)-

(A) by inserting "and" at the end of subclause (I);

(B) by striking subclauses (II) and (III); and

(C) by redesignating subclause (IV) as subclause (II); and

(3) in clause (iv)-

(A) by inserting "and" at the end of subclause (I);

(B) by striking subclauses (II) and (III); and

(C) by redesignating subclause (IV) as subclause (II).

SEC. 2005. FDIC AUTHORIZED TO BORROW FROM FEDERAL FINANCING BANK.

Section 14 of the Federal Deposit Insurance Act (12 U.S.C. 1824) is amended-

(1) in the heading, by striking "Sec. 14." and inserting:

"SEC. 14. BORROWING AUTHORITY.

"(a) Borrowing From Treasury.-";

(2) in subsection (a), as designated by paragraph (1)-

(A) by striking "this section" each time it appears and inserting "this sub-

section", and

(B) by striking "The Corporation may employ such funds" and inserting "The

Corporation may employ any funds obtained under this section"; and

(3) by adding after subsection (a), as amended by paragraph (2), the following

new subsection:

"(b) Borrowing From Federal Financing Bank.-The Corporation is authorized to

issue and sell the Corporation's obligations, on behalf of the Bank Insurance Fund

or Savings Association Insurance Fund, to the Federal Financing Bank established

by the Federal Financing Bank Act of 1973. The Federal Financing Bank is author-

ized to purchase and sell the Corporation's obligations on terms and conditions

determined by the Federal Financing Bank. Any such borrowings shall be obligations

subject to the obligation limitation of section 15(c) of this Act. This subsection

does not affect the eligibility of any other entity to borrow from the Federal

Financing Bank.".

Subtitle B-FHA Mortgage Insurance

SEC. 2101. INCREASE IN MORTGAGE LIMIT.

Section 203(b)(2) of the National Housing Act (12 U.S.C. 1709(b)(2)) is

amended by striking "150 percent (185 percent until October 31, 1990) of the dol-

lar amount specified" and inserting the following: "185 percent of the dollar

H.R. CONF. REP. 101-964 Page 17
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=12USCAS1817&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=12USCAS1817&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=12USCAS1824&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=12USCAS1709&FindType=L


amount specified".

SEC. 2102. MORTGAGOR EQUITY.

Section 203(b)(2) of the National Housing Act (12 U.S.C. 1709(b)(2)) is

amended by adding at the end the following new undesignated paragraph:

"Notwithstanding any other provision of this paragraph, a mortgage may not in-

volve a principal obligation (including such initial service charges, appraisal,

inspection, and other fees as the Secretary shall approve) in excess of 98.75 per-

cent of the appraised value of the property (97.75 percent, in the case of a mort-

gage with an appraised value in excess of $50,000), plus the amount of the mort-

gage insurance premium paid at the time the mortgage is insured. For purposes of

the preceding sentence, the term 'appraised value' means the amount set forth in

the written statement required under section 226, or a similar amount determined

by the Secretary if section 226 does not apply.".

SEC. 2103. MORTGAGE INSURANCE PREMIUMS.

(a) Premiums.-Section 203(c) of the National Housing Act (12 U.S.C. 1709(c))

is amended-

(1) by inserting "(1)" after "(c)";

(2) by striking the last sentence; and

(3) by adding at the end the following new paragraph:

"(2) Notwithstanding any other provision of this section, each mortgage se-

cured by a 1- to 4-family dwelling and executed on or after October 1, 1994, that

is an obligation of the Mutual Mortgage Insurance Fund, shall be subject to the

following requirements:

"(A) The Secretary shall establish and collect, at the time of insurance, a

single premium payment in an amount equal to 2.25 percent of the amount of the

original insured principal obligation of the mortgage. Upon payment in full of the

principal obligation of a mortgage prior to the maturity date of the mortgage, the

Secretary shall refund all of the unearned premium charges paid on the mortgage

pursuant to this subparagraph.

"(B) In addition to the premium under subparagraph (A), the Secretary shall

establish and collect annual premium payments in an amount equal to 0.50 percent

of the remaining insured principal balance (excluding the portion of the remaining

balance attributable to the premium collected under subparagraph (A) and without

taking into account delinquent payments or prepayments) for the following periods:

"(i) For any mortgage involving an original principal obligation (excluding

any premium collected under subparagraph (A)) that is less than 90 percent of the

appraised value of the property (as of the date the mortgage is accepted for in-

surance), for the first 11 years of the mortgage term.

"(ii) For any mortgage involving an original principal obligation (excluding

any premium collected under subparagraph (A)) that is greater than or equal to 90

percent of such value, for the first 30 years of the mortgage term; except that

notwithstanding the matter preceding clause (i), for any mortgage involving an
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original principal obligation (excluding any premium collected under subparagraph

(A)) that is greater than 95 percent of such value, the annual premium collected

during the 30-year period under this clause shall be in an amount equal to 0.55

percent of the remaining insured principal balance (excluding the portion of the

remaining balance attributable to the premium collected under subparagraph (A) and

without taking into account delinquent payments or prepayments).".

(b) Transition Provisions.-Notwithstanding section 203(c) of the National

Housing Act (as amended by subsection (a)), mortgage insurance premiums on mort-

gages executed during fiscal years 1991 through 1994 and that are obligations of

the Mutual Mortgage Insurance Fund shall be subject to the following requirements:

(1) 1991 and 1992.-For mortgages executed during fiscal years 1991 and 1992

(but after the date of the effectiveness of regulations issued under subsection

(c)), the Secretary shall establish and collect the following premiums:

(A) Up-front.-At the time of insurance, a single premium payment in an amount

equal to 3.80 percent of the amount of the original insured principal obligation

of the mortgage.

(B) Annual.-In addition to the premium under subparagraph (A), annual premium

payments in an amount equal to 0.50 percent of the remaining insured principal

balance (excluding the portion of the remaining balance attributable to the premi-

um collected under subparagraph (A) and without taking into account delinquent

payments or prepayments), for any mortgage involving an original principal obliga-

tion (excluding any premium collected under subparagraph (A)) that is-

(i) less than 90 percent of the appraised value of the property (as of the

date the mortgage is accepted for insurance), for the first 5 years of the mort-

gage term;

(ii) greater than or equal to 90 percent of such value but equal to or less

than 95 percent of such value, for the first 8 years of the mortgage term; and

(iii) greater than 95 percent of such value, for the first 10 years of the

mortgage term.

(2) 1993 and 1994.-For mortgages executed during fiscal years 1993 and 1994,

the Secretary shall establish and collect the following premiums:

(A) Up-front.-At the time of insurance, a single premium payment in an amount

equal to 3.00 percent of the amount of the original insured principal obligation

of the mortgage.

(B) Annual.-In addition to the premium under subparagraph (A), annual premium

payments in an amount equal to 0.50 percent of the remaining insured principal

balance (excluding the portion of the remaining balance attributable to the premi-

um collected under subparagraph (A) and without taking into account delinquent

payments or prepayments), for any mortgage involving an original principal obliga-

tion (excluding any premium collected under subparagraph (A)) that is-

(i) less than 90 percent of the appraised value of the property (as of the

date the mortgage is accepted for insurance), for the first 7 years of the mort-

gage term;

(ii) greater than or equal to 90 percent of such value but equal to or less

than 95 percent of such value, for the first 12 years of the mortgage term; and
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(iii) greater than 95 percent of such value, for the first 30 years of the

mortgage term.

(3) Refunds.-With respect to any mortgage subject to premiums under this sub-

section, the Secretary shall refund all of the unearned premium charges paid on a

mortgage pursuant to paragraph (1)(A) or (2)(A) upon payment in full of the prin-

cipal obligation of the mortgage prior to the maturity date.

(c) Regulations.-The Secretary shall issue regulations to carry out this sec-

tion and the amendments made by this section not later than the expiration of the

90-day period beginning on the date of the enactment of this Act.

SEC. 2104. MUTUAL MORTGAGE INSURANCE FUND DISTRIBUTIONS.

Section 205 of the National Housing Act (12 U.S.C. 1711) is amended by adding

at the end the following new subsection:

"(e) In determining whether there is a surplus for distribution to mortgagors

under this section, the Secretary shall take into account the actuarial status of

the entire Fund.".

SEC. 2105. ACTUARIAL SOUNDNESS OF MUTUAL MORTGAGE INSURANCE FUND.

Section 205 of the National Housing Act (12 U.S.C. 1711), as amended by the

preceding provisions of this Act, is further amended by adding at the end the fol-

lowing new subsections:

"(f)(1) The Secretary shall ensure that the Mutual Mortgage Insurance Fund at-

tains a capital ratio of not less than 1.25 percent within 24 months after the

date of the enactment of this subsection and maintains such ratio thereafter, sub-

ject to paragraph (2).

"(2) The Secretary shall endeavor to ensure that the Mutual Mortgage Insurance

Fund attains a capital ratio of not less than 2.0 percent within 10 years after

the date of the enactment of this subsection, and shall ensure that the Fund main-

tains at least such capital ratio at all times thereafter.

"(3) Upon the expiration of the 24-month period beginning on the date of the

enactment of this subsection, the Secretary shall submit to the Congress a report

describing the actions the Secretary will take to ensure that the Mutual Mortgage

Insurance Fund attains the capital ratio required under paragraph (2).

"(4) For purposes of this subsection:

"(A) The term 'capital' means the economic net worth of the Mutual Mortgage

Insurance Fund, as determined by the Secretary under the annual audit required un-

der section 538.

"(B) The term 'capital ratio' means the ratio of capital to unamortized insur-

ance-in-force.

"(C) The term 'economic net worth' means the current cash available to the

Fund, plus the net present value of all future cash inflows and outflows expected

to result from the outstanding mortgages in the Fund.

"(D) The term 'unamortized insurance-in-force' means the remaining obligation

on outstanding mortgages which are obligations of the Mutual Mortgage Insurance
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Fund, as estimated by the Secretary.

"(g) The Secretary shall provide for an independent actuarial study of the Mu-

tual Mortgage Insurance Fund to be conducted annually and shall report annually to

the Congress regarding the financial status of the Fund.

"(h)(1) If, pursuant to the independent annual actuarial study of the Mutual

Mortgage Insurance Fund required under subsection (g), the Secretary determines

that the Mutual Mortgage Insurance Fund is not meeting the operational goals under

paragraph (2), the Secretary may not issue distributions, and may, by regulation,

propose and implement any adjustments to the insurance premiums under section

203(c) or section 2103(b) of the Omnibus Budget Reconciliation Act of 1990. Upon

determining that a premium change is appropriate under the preceding sentence, the

Secretary shall immediately notify Congress of the proposed change and the reasons

for the change. Any such premium change shall not take effect before the expira-

tion of the 90-day period beginning upon such notification.

"(2) The operational goals referred to in paragraph (1) shall be-

"(A) maintaining an adequate capital ratio;

"(B) meeting the needs of homebuyers with low downpayments and first-time

homebuyers by providing access to mortgage credit;

"(C) minimizing the risk to the Fund and to homeowners from homeowner default;

and

"(D) avoiding adverse selection.".

SEC. 2106. HOME EQUITY CONVERSION MORTGAGE INSURANCE DEMONSTRATION.

(a) Termination Date.-The first sentence of section 255(g) of the National

Housing Act (12 U.S.C. 1715z-20(g)) is amended by striking "September 30, 1991"

and inserting "September 30, 1995".

(b) Number of Mortgages Insured.-Section 255(g) of the National Housing Act

(12 U.S.C. 1715z-20(g)) is amended by striking the second sentence and inserting

the following: "The total number of mortgages insured under this section may not

exceed 25,000.".

Subtitle C-Auction of Federally Insured Mortgages

SEC. 2201. AUCTION OF MULTIFAMILY MORTGAGES.

Section 221(g)(4) of the National Housing Act (12 U.S.C. 1715l(g)(4)) is

amended by adding after subparagraph (B) the following new subparagraph:

"(C)(i) In lieu of accepting assignment of the original credit instrument and

the mortgage securing the credit instrument under subparagraph (A) in exchange for

receipt of debentures, the Secretary shall arrange for the sale of the beneficial

interests in the mortgage loan through an auction and sale of the (I) mortgage

loans, or (II) participation certificates, or other mortgage-backed obligations in

a form acceptable to the Secretary (in this subparagraph referred to as 'participa-

tion certificates'). The Secretary shall arrange the auction and sale at a price,

to be paid to the mortgagee, of par plus accrued interest to the date of sale. The
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sale price shall also include the right to a subsidy payment described in clause

(iii).

"(ii)(I) The Secretary shall conduct a public auction to determine the lowest

interest rate necessary to accomplish a sale of the beneficial interests in the

original credit instrument and mortgage securing the credit instrument.

"(II) A mortgagee who elects to assign a mortgage shall provide the Secretary

and persons bidding at the auction a description of the characteristics of the

original credit instrument and mortgage securing the original credit instrument,

which shall include the principal mortgage balance, original stated interest rate,

service fees, real estate and tenant characteristics, the level and duration of

applicable Federal subsidies, and any other information determined by the Secret-

ary to be appropriate. The Secretary shall also provide information regarding the

status of the property with respect to the provisions of the Emergency Low Income

Housing Preservation Act of 1987 or any subsequent Act with respect to eligibility

to prepay the mortgage, a statement of whether the owner has filed a notice of in-

tent to prepay or a plan of action under the Emergency Low Income Housing Preser-

vation Act of 1987 or any subsequent Act, and the details with respect to incent-

ives provided under the Emergency Low Income Housing Preservation Act of 1987 or

any subsequent Act in lieu of exercising prepayment rights.

"(III) The Secretary shall, upon receipt of the information in subclause (II),

promptly advertise for an auction and publish such mortgage descriptions in ad-

vance of the auction. The Secretary may conduct the auction at any time during the

6-month period beginning upon receipt of the information in subclause (II) but un-

der no circumstances may the Secretary conduct an auction before 2 months after

receiving the mortgagee's written notice of intent to assign its mortgage to the

Secretary.

"(IV) In any auction under this subparagraph, the Secretary shall accept the

lowest interest rate bid for purchase that the Secretary determines to be accept-

able. The Secretary shall cause the accepted bid to be published in the Federal

Register. Settlement for the sale of the credit instrument and the mortgage secur-

ing the credit instrument shall occur not later than 30 business days after the

date winning bidders are selected in the auction, unless the Secretary determines

that extraordinary circumstances require an extension (not to exceed 60 days) of

the period.

"(V) If no bids are received, the bids that are received are not acceptable to

the Secretary, or settlement does not occur within the period under subclause

(IV), the mortgagee shall retain all rights (including the right to interest, at a

rate to be determined by the Secretary, for the period covering any actions taken

under this subparagraph) under this section to assign the mortgage loan to the

Secretary.

"(iii) As part of the auction process, the Secretary shall agree to provide a

monthly interest subsidy payment from the General Insurance Fund to the purchaser

under the auction of the original credit instrument or the mortgage securing the

credit instrument (and any subsequent holders or assigns who are approved mort-

gagees). The subsidy payment shall be paid on the first day of each month in an
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amount equal to the difference between the stated interest due on the mortgage

loan and the lowest interest rate necessary to accomplish a sale of the mortgage

loan or participation certificates (less the servicing fee, if appropriate) for

the then unpaid principal balance plus accrued interest at a rate determined by

the Secretary. Each interest subsidy payment shall be treated by the holder of the

mortgage as interest paid on the mortgage. The interest subsidy payment shall be

provided until the earlier of-

"(I) the maturity date of the loan;

"(II) prepayment of the mortgage loan in accordance with the Emergency Low

Income Housing Preservation Act of 1987 or any subsequent Act, where applicable;

or

"(III) default and full payment of insurance benefits on the mortgage loan by

the Federal Housing Administration.

"(iv) The Secretary shall require that the mortgage loans or participation

certificates presented for assignment are auctioned as whole loans with servicing

rights released and also are auctioned with servicing rights retained by the cur-

rent servicer.

"(v) To the extent practicable, the Secretary shall encourage State housing

finance agencies, nonprofit organizations, and organizations representing the ten-

ants of the property securing the mortgage, or a qualified mortgagee participating

in a plan of action under the Emergency Low Income Housing Preservation Act of

1987 or subsequent Act to participate in the auction.

"(vi) The Secretary shall implement the requirements imposed by this subpara-

graph within 30 days from the date of enactment of this subparagraph and not be

subject to the requirement of prior issuance of regulations in the Federal Re-

gister. The Secretary shall issue regulations implementing this section within 6

months of the enactment of this subparagraph.

"(vii) Nothing in this subparagraph shall diminish or impair the low income

use restrictions applicable to the project under the original regulatory agreement

or the revised agreement entered into pursuant to the Emergency Low Income Housing

Preservation Act of 1987 or subsequent Act, if any, or other agreements for the

provision of Federal assistance to the housing or its tenants.

"(viii) This subparagraph shall not apply after September 30, 1995. Not later

than January 31 of each year (beginning in 1992), the Secretary shall submit to

the Congress a report including statements of the number of mortgages auctioned

and sold and their value, the amount of subsidies committed to the program under

this subparagraph, the ability of the Secretary to coordinate the program with the

incentives provided under the Emergency Low Income Housing Preservation Act of

1987 or subsequent Act, and the costs and benefits derived from the program for

the Federal Government.".

Subtitle D-Crime and Flood Insurance Programs

SEC. 2301. CRIME INSURANCE PROGRAM.
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(a) Extension of General Authority.-Section 1201(b) of the National Housing

Act (12 U.S.C. 1749bbb(b)) is amended by striking "September 30, 1991" in the mat-

ter preceding paragraph (1) and inserting "September 30, 1995".

(b) Continuation of Existing Contracts.-Section 1201(b)(1) of the National

Housing Act (12 U.S.C. 1749bbb(b)(1)) is amended by striking "September 30, 1992"

and inserting "September 30, 1996".

(c) Extension of Limitation on Premiums.-Section 542(c) of the Housing and

Community Development Act of 1987 (12 U.S.C. 1749bbb-10c note) is amended by

striking "September 30, 1991" and inserting "September 30, 1995".

SEC. 2302. FLOOD INSURANCE PROGRAM.

(a) Extension of General Authority.-Section 1319 of the National Flood Insur-

ance Act of 1968 (42 U.S.C. 4026) is amended by striking "September 30, 1991" and

inserting "September 30, 1995".

(b) Extension of Emergency Program.-Section 1336(a) of the National Flood In-

surance Act of 1968 (42 U.S.C. 4056(a)) is amended by striking "September 30,

1991" and inserting "September 30, 1995".

(c) Extension of Limitation on Premiums.-Section 541(d) of the Housing and

Community Development Act of 1987 (42 U.S.C. 4015 note) is amended by striking

"September 30, 1991" and inserting "September 30, 1995".

(d) Extension of Erosion Provisions.-Section 1306(c)(7) of the National Flood

Insurance Act of 1968 (42 U.S.C. 4013(c)(7)) is amended by striking "September 30,

1991" and inserting "September 30, 1995".

(e) Inclusion of Costs in Premiums.-

(1) Estimates of premium rates.-Section 1307(a) of the National Flood Insur-

ance Act of 1968 (42 U.S.C. 4014(a)) is amended-

(A) in paragraph (1)(B)(i), by striking "and" at the end;

(B) in paragraph (1)(B)(ii), by inserting "and" after the comma at the end;

(C) in paragraph (1)(B), by inserting at the end the following new clause:

"(iii) any remaining administrative expenses incurred in carrying out the

flood insurance and floodplain management programs (including the costs of mapping

activities under section 1360) not included under clause (ii), which shall be re-

covered by a fee charged to policyholders and such fee shall not be subject to any

agents' commissions, company expense allowances, or State or local premium

taxes,"; and

(D) in paragraph (2), by inserting after "title" the following: ", and which,

together with a fee charged to policyholders that shall not be not subject to any

agents' commission, company expenses allowances, or State or local premium taxes,

shall include any administrative expenses incurred in carrying out the flood in-

surance and floodplain management programs (including the costs of mapping activ-

ities under section 1360)".

(2) Establishment of chargeable premium rates.-Section 1308 of the National

Flood Insurance Act of 1968 (42 U.S.C. 4015) is amended-

(A) in subsection (b)-
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(i) by striking "and" at the end of paragraph (2);

(ii) by redesignating paragraph (3) as paragraph (4); and

(iii) by inserting after paragraph (2), the following new paragraph:

"(3) adequate, together with the fee under paragraph (1)(B)(iii) or (2) of

section 1307(a), to provide for any administrative expenses of the flood insurance

and floodplain management programs (including the costs of mapping activities un-

der section 1360), and"; and

(B) by striking subsection (d) and inserting the following new subsection:

"(d) With respect to any chargeable premium rate prescribed under this sec-

tion, a sum equal to the portion of the rate that covers any administrative ex-

penses of carrying out the flood insurance and floodplain management programs

which have been estimated under paragraphs (1)(B)(ii) and (1)(B)(iii) of section

1307(a) or paragraph (2) of such section (including the fees under such para-

graphs), shall be paid to the Director. The Director shall deposit the sum in the

National Flood Insurance Fund established under section 1310.".

(3) National flood insurance fund.-Section 1310(a)(4) of the National Flood

Insurance Act of 1968 (42 U.S.C. 4017(a)(4)) is amended to read as follows:

"(4) to the extent approved in appropriations Acts, to pay any administrative

expenses of the flood insurance and floodplain management programs (including the

costs of mapping activities under section 1360); and".

(4) Administrative expenses.-Section 1375 of the National Flood Insurance Act

of 1968 (42 U.S.C. 4126) is amended by striking "program" and all that follows and

inserting the following: "and floodplain management programs authorized under this

title may be paid with amounts from the National Flood Insurance Fund (as provided

under section 1310(a)(4)), subject to approval in appropriations Acts.".

(5) Exception to limitation on premium increases.-Notwithstanding section

541(d) of the Housing and Community Development Act of 1987 (42 U.S.C. 4015 note)

(as amended by this section), the premium rates charged for flood insurance under

any program established pursuant to the National Flood Insurance Act of 1968 may

be increased by more than 10 percent during fiscal year 1991, except that any in-

crease in such rates not resulting from the inclusion in chargeable premium rates

of administrative expenses of the flood insurance and floodplain management pro-

grams (pursuant to the amendments made by this subsection) may not exceed 10 per-

cent.

Subtitle E-Effective Date

SEC. 2401. EFFECTIVE DATE.

If the Cranston-Gonzalez National Affordable Housing Act is enacted before the

enactment of this Act, the provisions of subtitles B and C (of this title) and the

amendments made by such subtitles shall not take effect. This section shall apply

notwithstanding any provision relating to effective date or applicability con-

tained in subtitle B or C.

TITLE III-STUDENT LOANS AND LABOR PROVISIONS
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Subtitle A-Student Loan Program Savings

SEC. 3001. SHORT TITLE.

This subtitle may be cited as the "Student Loan Default Prevention Initiative

Act of 1990".

SEC. 3002. SUPPLEMENTAL PRECLAIMS ASSISTANCE PAYMENTS.

(a) Elimination of Supplemental Preclaims Assistance Reimbursements.- Section

428(c) of the Higher Education Act of 1965 (20 U.S.C. 1078(c)) is amended-

(1) in the first sentence of paragraph (1)(A), by striking ", including the

administrative costs of supplemental preclaim assistance for default prevention as

defined in paragraph (6)(C)";

(2) in paragraph (6)(C)(i), by striking "this paragraph" and insert-

ing "subsection (l)";

(3) in paragraph (6)(C)(i)(I), by striking "required or permitted under para-

graph (2)(A) of this subsection and subsection (f)" and inserting "generally com-

parable in intensiveness to the level of preclaims assistance performed, prior to

the 120th day of delinquency, by the guaranty agency as of October 16, 1990";

(4) in paragraph (6)(C)(ii)-

(A) by striking "reimbursement" and inserting "payment under subsection (l)";

and

(B) by striking "which the guaranty agency is required or permitted to provide

pursuant to paragraph (2)(A) of this subsection and subsection (f)" and inserting

"described in division (i)(I) of this subparagraph"; and

(5) by striking the first sentence of paragraph (6)(C)(iv).

(b) Fixed Payments for Preclaims Assistance.-Section 428 of such Act is fur-

ther amended by adding at the end thereof the following new subsection:

"(l) Preclaims Assistance and Supplemental Preclaims Assistance.-

"(1) Assistance required.-Upon receipt of a proper request from the lender, a

guaranty agency having an agreement with the Secretary under subsection (c) of

this section shall engage in preclaims assistance activities (as described in sub-

section (c)(6)(C)(i)(I)) and supplemental preclaims assistance activities (as de-

scribed in subsection (c)(6)(C)) with respect to each loan covered by such agree-

ment.

"(2) Payments for supplemental preclaims assistance.-The Secretary shall make

payments in accordance with the provisions of this paragraph to any guaranty

agency that engages in supplemental preclaims assistance (as defined in subsection

(c)(6)(C)) on a loan guaranteed under this part. Such payments shall be equal to

$50.00 for each loan on which such assistance is performed and for which a default

claim is not presented to the guaranty agency by the lender on or before the 150th

day after the loan becomes 120 days delinquent.".

SEC. 3003. INITIAL DISBURSEMENT AND ENDORSEMENT REQUIREMENTS.
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(a) Amendment.-Section 428G(b)(1) of the Higher Education Act of 1965 (20

U.S.C. 1078-7(b)(1)) is amended to read as follows:

"(1) First year students.-The first installment of the proceeds of any loan

made, insured, or guaranteed under this part that is made to a student borrower

who is entering the first year of a program of undergraduate education, and who

has not previously obtained a loan under this part, shall not (regardless of the

amount of such loan or the duration of the period of enrollment) be presented by

the institution to the student for endorsement until 30 days after the borrower

begins a course of study, but may be delivered to the eligible institution prior

to the end of that 30-day period.".

(b) Effective Date.-The amendment made by this section shall be effective for

loans made on or after the date of enactment of this Act to cover the cost of in-

struction for periods of enrollment beginning on or after January 1, 1991.

SEC. 3004. INELIGIBILITY BASED ON HIGH DEFAULT RATES.

(a) In General.-Section 435(a) of the Higher Education Act of 1965 (20 U.S.C.

1088(a)) is amended by adding at the end thereof the following new paragraph:

"(3) Ineligibility based on high default rates.-(A) An institution whose co-

hort default rate is equal to or greater than the threshold percentage specified

in subparagraph (B) for each of the three most recent fiscal years for which data

are available shall not be eligible to participate in a program under this part

for the fiscal year for which the determination is made and for the two succeeding

fiscal years, unless, within 30 days of receiving notification from the Secretary

of the loss of eligibility under this paragraph, the institution appeals the loss

of its eligibility to the Secretary. The Secretary shall issue a decision on any

such appeal within 45 days after its submission. Such decision may permit the in-

stitution to continue to participate in a program under this part if-

"(i) the institution demonstrates to the satisfaction of the Secretary that

the Secretary's calculation of its cohort default rate is not accurate, and that

recalculation would reduce its cohort default rate for any of the three fiscal

years below the threshold percentage specified in subparagraph (B); or

"(ii) there are, in the judgment of the Secretary, exceptional mitigating cir-

cumstances that would make the application of this paragraph inequitable.

During such appeal, the Secretary may permit the institution to continue to

participate in a program under this part.

"(B) For purposes of determinations under subparagraph (A), the threshold per-

centage is-

"(i) 35 percent for fiscal years 1991 and 1992; and

"(ii) 30 percent for any succeeding fiscal year.

"(C) Until July 1, 1994, this paragraph shall not apply to any institution

that is-

"(i) a part B institution within the meaning of section 322(2) of this Act;

"(ii) a tribally controlled community college within the meaning of section

2(a)(4) of the Tribally Controlled Community College Assistance Act of 1978; or
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"(iii) a Navajo Community College under the Navajo Community College Act.".

(b) Refusal to Provide Statement to Lender.-Section 428(a)(2)(F) of such Act

(20 U.S.C. 1078(a)(2)(F)) is amended by inserting before the period at the end

thereof the following: ", except that, in individual cases where the institution

determines that the portion of the student's expenses to be covered by the loan

can be met more appropriately, either by the institution or directly by the stu-

dent, from other sources, the institution may refuse to provide such statement or

may reduce the determination of need contained in such statement".

(c) Extension of Default Rate Limitations on SLS Loans.-Section 2003(a)(3) of

the Omnibus Budget Reconciliation Act of 1989 is amended-

(1) by inserting "paragraph (1) of" after "amendments made by"; and

(2) by striking out "October 1, 1991" and inserting "October 1, 1996".

(d) Effective Date.-The amendments made by this section shall be effective Ju-

ly 1, 1991, except that the amendment made by subsection (b) shall be effective

upon enactment.

SEC. 3005. ABILITY TO BENEFIT.

(a) In General.-Section 484(d) of the Higher Education Act of 1965 (20 U.S.C.

1091(d)) is amended to read as follows:

"(d) Ability to Benefit.-In order for a student who is admitted on the basis

of ability to benefit from the education or training offered to be eligible for

any grant, loan, or work assistance under this title, the student shall, prior to

enrollment, pass an independently administered examination approved by the Secret-

ary.".

(b) Conforming Amendment.-Section 481(b) of the Higher Education Act of 1965

(20 U.S.C. 1088(b)) is amended in the fourth sentence by inserting ", except in

accordance with section 484(d) of this Act," after "shall not".

(c) Effective Date.-The amendments made by this section shall apply to any

grant, loan, or work assistance to cover the cost of instruction for periods of

enrollment beginning on or after January 1, 1991.

SEC. 3006. MAXIMUM SLS LOAN AMOUNTS.

(a) Effective Date Extension.-Section 2003(b)(2) of the Omnibus Budget Recon-

ciliation Act of 1989 is amended by striking "1991" and inserting "1996".

(b) Period for Determination of Maximum Loan Amounts.-Section 428A(b)(1) of

the Higher Education Act of 1965 (20 U.S.C. 1078-1(b)) is amended by striking "9

consecutive" and inserting "7 consecutive".

SEC. 3007. AMENDMENTS TO BANKRUPTCY LAWS.

(a) Automatic Stay and Property of the Estate.-(1) Section 362(b) of title 11,

United States Code, is amended-

(A) in paragraph (12), by striking "or" at the end thereof;

(B) in paragraph (13), by striking the period at the end thereof and inserting
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a semicolon; and

(C) by inserting immediately following paragraph (13) the following new para-

graphs:

"(14) under subsection (a) of this section, of any action by an accrediting

agency regarding the accreditation status of the debtor as an educational institu-

tion;

"(15) under subsection (a) of this section, of any action by a State licensing

body regarding the licensure of the debtor as an educational institution; or

"(16) under subsection (a) of this section, of any action by a guaranty

agency, as defined in section 435(j) of the Higher Education Act of 1965 (20

U.S.C. 1001 et seq.) or the Secretary of Education regarding the eligibility of

the debtor to participate in programs authorized under such Act.".

(2) Section 541(b) of title 11, United States Code, is amended-

(A) in paragraph (1), by striking "or" at the end thereof;

(B) in paragraph (2), by striking the period at the end thereof and inserting

a semicolon and "or"; and

(C) by adding at the end thereof the following new paragraph:

"(3) any eligibility of the debtor to participate in programs authorized under

the Higher Education Act of 1965 (20 U.S.C. 1001 et seq.; 42 U.S.C. 2751 et seq.),

or any accreditation status or State licensure of the debtor as an educational in-

stitution.".

(3) The amendments made by this subsection shall be effective upon date of en-

actment of this Act.

(b) Treatment of Certain Education Loans in Bankruptcy Proceedings.-(1) Sec-

tion 1328(a)(2) of title 11, United States Code, is amended by striking "section

523(a)(5)" and inserting "paragraph (5) or (8) of section 523(a)".

(2) The amendment made by paragraph (1) shall not apply to any case under the

provisions of title 11, United States Code, commenced before the date of the en-

actment of this Act.

SEC. 3008. SUNSET PROVISION.

The amendments made by this subtitle shall cease be effective on October 1,

1996.

Subtitle B-Labor Related Penalties

SEC. 3101. OCCUPATIONAL SAFETY AND HEALTH.

Section 17 of the Occupational Safety and Health Act of 1970 (29 U.S.C. 666)

is amended-

(1) in subsection (a), by striking "$10,000 for each violation" and inserting

"$70,000 for each violation, but not less than $5,000 for each willful violation;

and

(2) in subsections (b), (c), (d), and (i), by striking "$1,000" and inserting

"$7,000".
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SEC. 3102. MINE SAFETY AND HEALTH.

Section 110 of the Federal Mine Safety and Health Act of 1977 (30 U.S.C. 820)

is amended-

(1) in subsection (a), by striking "$10,000" and inserting "$50,000"; and

(2) in subsection (b), by striking "1,000" and inserting "$5,000", and

SEC. 3103. FAIR LABOR STANDARDS.

Section 16(e) of the Fair Labor Standards Act of 1938 (29 U.S.C. 216(e)) is

amended-

(1) in the first sentence-

(A) by striking "or any person who repeatedly or willfully violates section 6

or 7"; and

(B) by striking "not to exceed $1,000 for each such violation" and inserting

"not to exceed $10,000 for each employee who was the subject of such a violation";

(2) by inserting after the first sentence the following: "Any person who re-

peatedly or willfully violates section 6 or 7 shall be subject to a civil penalty

of not to exceed $1,000 for each such violation.",

(3) by striking "such penalty" each place the term appears except

after "appropriateness of" and inserting "any penalty under this subsection", and

(4) in the last sentence, by striking "Sums" and inserting "Except for civil

penalties collected for violations of section 12, sums"; and

(5) by inserting at the end the following new sentence: "Civil penalties col-

lected for violations of section 12 shall be deposited in the general fund of the

Treasury.".

TITLE IV-MEDICARE, MEDICAID, AND OTHER HEALTH-RELATED PROGRAMS

Subtitle A-Medicare

SEC. 4000. REFERENCES IN SUBTITLE; TABLE OF CONTENTS.

(a) Amendments to the Social Security Act.-Except as otherwise specifically

provided, whenever in this title an amendment is expressed in terms of an amend-

ment to or repeal of a section or other provision, the reference shall be con-

sidered to be made to that section or other provision of the Social Security Act.

(b) Table of Contents.-The table of contents of this subtitle is as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

PART 1-PROVISIONS RELATING TO PART A

SEC. 4001. PAYMENTS FOR CAPITAL-RELATED COSTS OF INPATIENT HOSPITAL SERVICES.

(a) Reduction in Payments For Fiscal Year 1991.-Section 1886(g)(3)(A)(v) ( 42

U.S.C. 1395ww(g)(3)(A)(v)) is amended by striking "September 30, 1990" and insert-
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ing "September 30, 1991".

(b) Implementation of Prospective Payment for Capital-Related Costs.- Section

1886(g)(1)(A) (42 U.S.C. 1395ww(g)(1)) is amended by adding at the end the follow-

ing: "Aggregate payments made under subsection (d) and this subsection during

fiscal years 1992 through 1995 shall be reduced in a manner that results in a re-

duction (as estimated by the Secretary) in the amount of such payments equal to a

10 percent reduction in the amount of payments attributable to capital-related

costs that would otherwise have been made during such fiscal year had the amount

of such payments been based on reasonable costs (as defined in section 1861(v)).".

(c) Exemption for Rural Primary Care Hospitals.-Section 1886(g)(3)(B) is

amended by striking "subsection (d)(5)(D)(iii))." and inserting "subsection

(d)(5)(D)(iii) or a rural primary care hospital (as defined in section

1861(mm)(1))."

SEC. 4002. PROSPECTIVE PAYMENT HOSPITALS.

(a) Changes in Update Factors.-

(1) In general.-Section 1886(b)(3)(B)(i) (42 U.S.C. 1395ww(b)(3)(B)(i)) is

amended-

(A) by striking "and" at the end of subclause (V);

(B) in subclause (VI)-

(i) by striking "1991" and inserting "1994", and

(ii) by redesignating such subclause as subclause (IX); and

(C) by inserting after subclause (V) the following new subclauses:

"(VI) for fiscal year 1991, the market basket percentage increase minus 2.0

percentage points for hospitals in all areas,

"(VII) for fiscal year 1992, the market basket percentage increase minus 1.6

percentage points for hospitals in all areas,

"(VIII) for fiscal year 1993, the market basket percentage increase minus 1.55

percentage point for hospitals in all areas, and".

(2) Effective date.-The amendments made by paragraph (1) shall apply to pay-

ments for discharges occurring on or after January 1, 1991.

(b) Changes in Disproportionate Share Payments.-

(1) Increase for urban hospitals with more than 100 beds.-Section

1886(d)(5)(F)(vii) (42 U.S.C. 1395ww(d)(5)(F)(vii)) is amended-

(A) in subclause (I), by striking "greater than 20.2," and all that follows

and inserting the following: "greater than 20.2-

"(a) for discharges occurring on or after April 1, 1990, and on or before

December 31, 1990, (P-20.2)(.65) + 5.62,

"(b) for discharges occurring on or after January 1, 1991, and on or before

September 30, 1993, (P-20.2)(.7) + 5.62,

"(c) for discharges occurring on or after October 1, 1993, and on or before

September 30, 1994, (P-20.2)(.8) + 5.88, and

"(d) for discharges occurring on or after October 1, 1994, (P-20.2)(.825) +

5.88; or"; and
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(B) in subclause (II), by striking "hospital, (P-15)(.6) + 2.5," and inserting

the following: "hospital-

"(a) for discharges occurring on or after April 1, 1990, and on or before

December 31, 1990, (P-15)(.6) + 2.5,

"(b) for discharges occurring on or after January 1, 1991, and on or before

September 30, 1993, (P-15)(.6) + 2.5,

"(c) for discharges occurring on or after October 1, 1993, (P-15)(.65) +

2.5,".

(2) Increase for hospitals with disproportionate indigent care revenues.- Sec-

tion 1886(d)(5)(F)(iii) (42 U.S.C. 1395ww(d)(5)(F)(iii)) is amended by striking

"30 percent" and inserting "35 percent".

(3) Repeal of sunset.-

(A) In general.-Section 1886(d) (42 U.S.C. 1395ww(d)) is amended by striking

"and before October 1, 1995," each place it appears in paragraph (2)(C)(iv) and

paragraph (5)(F)(i).

(B) Conforming amendments.-(A) Section 1886(d)(5)(B)(ii) (42 U.S.C.

1395ww(d)(5)(B)) is amended to read as follows:

"(ii) For purposes of clause (i)(II), the indirect teaching adjustment factor

for discharges occurring on or after May 1, 1986, is equal to 1.89 (((1 + R) to

the nth power) -- 1), where 'R' is the ratio of the hospital's full-time equival-

ent interns and residents to beds and 'n' equals .405.".

(B) Section 1886(d)(3)(C)(ii) (42 U.S.C. 1395ww(d)(3)(C)(ii)) is amended by

striking "occurring-" and all that follows and inserting the following: "occurring

on or after October 1, 1986, of an amount equal to the estimated reduction in the

payment amounts under paragraph (5)(B) that would have resulted from the enactment

of the amendments made by section 9104 of the Medicare and Medicaid Budget Recon-

ciliation Amendments of 1985 and by section 4003(a)(1) of the Omnibus Budget Re-

conciliation Act of 1987 if the factor described in clause (ii)(II) of paragraph

(5)(B) (determined without regard to amendments made by the Omnibus Budget Recon-

ciliation Act of 1990) were applied for discharges occurring on or after such date

instead of the factor described in clause (ii) of that paragraph.".

(4) No restandardizing for recent adjustments.-

(A) Adjustments under obra 1989.-Section 1886(d)(2)(C)(iv) (42 U.S.C.

1395ww(d)(2)(C)(iv)) is amended by striking the period at the end and inserting

the following: ", except that the Secretary shall not exclude additional payments

under such paragraph made as a result of the enactment of section 6003(c) of the

Omnibus Budget Reconciliation Act of 1989.".

(B) Adjustments under obra 1990.-Section 1886(d)(2)(C)(iv), as amended by sub-

paragraph (A), is further amended by striking "1989." and inserting "1989 or the

enactment of section 4002(b) of the Omnibus Budget Reconciliation Act of 1990.".

(5) Effective date.-The amendments made by paragraphs (1), (3), and (4)(B)

shall apply to discharges occurring on or after January 1, 1991, the amendment

made by paragraph (2) shall apply to discharges occurring on or after October 1,

1991, and the amendment made by paragraph (4)(A) shall take effect as if included

in the enactment of the Omnibus Budget Reconciliation Act of 1989.
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(c) Payments to Rural Hospitals.-

(1) Phase-out of separate average standardized amounts.-Section

1886(b)(3)(B)(i) (42 U.S.C. 1395ww(b)(3)(B)(i)), as amended by subsection (a)(1),

is further amended-

(A) in subclause (VI), by striking "in all areas," and inserting "in a large

urban or other urban area, and the market basket percentage increase minus 0.7

percentage point for hospitals located in a rural area,";

(B) in subclause (VII), by striking "in all areas," and inserting "in a large

urban or other urban area, and the market basket percentage increase minus 0.6

percentage point for hospitals located in a rural area,";

(C) in subclause (VIII), by striking "in all areas, and" and inserting "in a

large urban or other urban area, and the market basket percentage increase minus

0.55 for hospitals located in a rural area,";

(D) in subclause (IX)-

(i) by striking "1994" and inserting "1996", and

(ii) by redesignating such subclause as subclause (XI); and

(E) by inserting after subclause (VIII) the following new subclauses:

"(IX) for fiscal year 1994, the market basket percentage increase for hospit-

als located in a large urban or other urban area, and the market basket percentage

increase plus 1.5 percentage points for hospitals located in a rural area,

"(X) for fiscal year 1995, the market basket percentage increase for hospitals

located in a large urban or other urban area, and such percentage increase for

hospitals located in a rural area as will provide for the average standardized

amount determined under subsection (d)(3)(A) for hospitals located in a rural area

being equal to such average standardized amount for hospitals located in an urban

area (other than a large urban area), and".

(2) Conforming amendments.-(A) Section 1886(b)(3)(B) (42 U.S.C. 1395ww(b)(3))

is amended-

(i) in clause (ii), by striking "(A) and (E)," and inserting "(A), (C), (D),

and (E),";

(ii) in subparagraphs (C)(ii) and (D)(ii), by striking "(B)(i)" each place it

appears and inserting "(B)(ii)".

(B) Section 1886(d) (42 U.S.C. 1395ww(d)) is amended-

(i) in paragraph (1)(A)(iii), by striking "rural, large urban, or other urban

area" and inserting "large urban or other area";

(ii) in paragraph (3)(A)-

(I) in clause (ii), by striking "the Secretary" and inserting "and ending on

or before September 30, 1994, the Secretary",

(II) by redesignating clause (iii) as clause (v), and

(III) by inserting after clause (ii) the following new clauses:

"(iii) For discharges occurring in the fiscal year beginning on October 1,

1994, the average standardized amount for hospitals located in a rural area shall

be equal to the average standardized amount for hospitals located in an other urb-

an area.

"(iv) For discharges occurring in a fiscal year beginning on or after October
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1, 1995, the Secretary shall compute an average standardized amount for hospitals

located in a large urban area and for hospitals located in other areas within the

United States and within each region equal to the respective average standardized

amount computed for the previous fiscal year under this subparagraph increased by

the applicable percentage increase under subsection (b)(3)(B)(i) with respect to

hospitals located in the respective areas for the fiscal year involved.";

(iii) in paragraph (3)(B), by striking "for hospitals located in an urban

area" and all that follows and inserting the following: "by a factor equal to the

proportion of payments under this subsection (as estimated by the Secretary) based

on DRG prospective payment amounts which are additional payments described in

paragraph (5)(A) (relating to outlier payments).";

(iv) in paragraph (3)(D)(i)-

(I) in the matter preceding subclause (I), by striking "an urban area (or,"

and all that follows through "area)," and inserting "a large urban area", and

(II) in subclause (I), by striking "an urban area" and inserting "a large

urban area";

(v) in paragraph (3)(D)(ii), by striking "a rural area" each place it appears

and inserting "other areas"; and

(vi) in paragraph (8)(D)-

(I) in the first sentence, by striking "for hospitals located in an urban

area", and

(II) by striking the second sentence.

(3) Effective date.-The amendments made by paragraph (1) and paragraph (2)(A)

shall apply to payments for discharges occurring on or after January 1, 1991, and

the amendments made by paragraph (2)(B) shall take effect October 1, 1994.

(d) Area Wage Index.-

(1) Determination of area wage index.-(A) For purposes of section

1886(d)(3)(E) of the Social Security Act for discharges occurring on or after

January 1, 1991, and before October 1, 1993, the Secretary of Health and Human

Services shall apply an area wage index determined using the survey of the 1988

wages and wage-related costs of hospitals in the United States conducted under

such section.

(B) The Secretary shall apply the wage index described in subparagraph (A)

without regard to a previous survey of wages and wage-related costs.

(2) Study of area wage index adjustments based on professional occupational

component.-

(A) Study.-The Prospective Payment Assessment Commission shall examine avail-

able data from States and other sources measuring earnings and paid hours of em-

ployment of hospital workers by occupational category, and shall include in such

examination an analysis of the impact of variation in occupational mix on the com-

putation of the area wage index determined under section 1886(d)(3)(E) of the So-

cial Security Act.

(B) Report to congress.-In its March 1991 report, the Commission shall include

recommendations regarding the feasibility and desirability of modifying such area

wage index to take into account occupational mix, including variations in occupa-
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tional mix resulting from differences in State codes and requirements.

(e) Extension of regional floor on standardized amounts.-

(1) In general.-Section 1886(d)(1)(A)(iii) (42 U.S.C. 1395ww(d)(1)(A)(iii)) is

amended by striking "beginning on or after" and all that follows through "1990"

and inserting "beginning on or after April 1, 1988, and ending on September 30,

1993,".

(2) Study.-(A) The Secretary of Health and Human Services shall collect suffi-

cient data on the input prices associated with the non-wage-related portion of the

adjusted average standardized amounts established under section 1886(d)(3) of the

Social Security Act to identify the extent to which variations in such amounts

among hospitals located in different geographic areas are attributable to differ-

ences in such prices.

(B) Not later than June 1, 1993, the Secretary shall submit a report to Con-

gress analyzing such data, and shall include in such report recommendations re-

garding a methodology for adjusting such average standardized amounts to reflect

such variations.

(C) The provisions of chapter 35 of title 44, United States Code, shall not

apply to data collected by the Secretary under subparagraph (A).

(4) Effective date.-The amendment made by paragraph (1) shall apply to dis-

charges occurring on or after October 1, 1990.

(f) Elimination of Hospital Off-Set for Services of Physician Assistants.-

(1) In general.-Section 9338 of the Omnibus Budget Reconciliation Act of 1986

is amended by striking subsection (d).

(2) Effective date.-The amendment made by paragraph (1) shall take effect as

if included in the enactment of the Omnibus Budget Reconciliation Act of 1986.

(g) Responsibilities and Reporting Requirements of Prospective Payment Assess-

ment Commission.-

(1) Expansion of responsibilities.-Section 1886(e)(2) (42 U.S.C. 1395ww(e)(2))

is amended-

(A) by striking "(2)" and inserting "(2)(A)"; and

(B) by adding at the end the following new subparagraphs:

"(B) In order to promote the efficient and effective delivery of high-quality

health care services, the Commission shall, in addition to carrying out its func-

tions under subparagraph (A), study and make recommendations for each fiscal year

regarding changes in each existing reimbursement policy under this title under

which payments to an institution are based upon prospectively determined rates and

the development of new institutional reimbursement policies under this title, in-

cluding recommendations relating to payments during such fiscal year under the

prospective payment system established under this section for determining payments

for the operating costs of inpatient hospital services, including changes in the

number of diagnosis-related groups used to classify inpatient hospital discharges

under subsection (d), adjustments to such groups to reflect severity of illness,

and changes in the methods by which hospitals are reimbursed for capital-related

costs, together with general recommendations on the effectiveness and quality of

health care delivery systems in the United States and the effects on such systems

H.R. CONF. REP. 101-964 Page 35
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1395WW&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1395WW&FindType=L


of institutional reimbursements under this title.

"(C) By not later than June 1 of each year, the Commission shall submit a re-

port to Congress containing an examination of issues affecting health care deliv-

ery in the United States, including issues relating to-

"(i) trends in health care costs;

"(ii) the financial condition of hospitals and the effect of the level of pay-

ments made to hospitals under this title on such condition;

"(iii) trends in the use of health care services; and

"(iv) new methods used by employers, insurers, and others to constrain growth

in health care costs.".

(2) Reporting requirements for commission and secretary; elimination of ota

reporting requirements.-Section 1886 (42 U.S.C. 1395ww) is amended-

(A) by striking subparagraph (D) of subsection (d)(4);

(B) in the second sentence of subsection (e)(2)(A), as amended by paragraph

(1)(A), by striking "In addition" and all that follows through "the Commission"

and inserting "The Commission";

(C) in subsection (e)(3)(A)-

(i) by striking "the Secretary" and inserting "Congress", and

(ii) by striking the period at the end and inserting the following: ", to-

gether with its general recommendations under paragraph (2)(B) regarding the ef-

fectiveness and quality of health care delivery systems in the United States.";

(D) in subsection (e)(4)-

(i) by striking "(4)" and inserting "(4)(A)", and

(ii) by adding at the end the following new subparagraph:

"(B) In addition to the recommendation made under subparagraph (A), the Sec-

retary shall, taking into consideration the recommendations of the Commission un-

der paragraph (2)(B), recommend for each fiscal year (beginning with fiscal year

1992) other appropriate changes in each existing reimbursement policy under this

title under which payments to an institution are based upon prospectively determ-

ined rates.";

(E) in subsection (e)(5)-

(i) by striking "recommendation" each place it appears and inserting "recom-

mendations", and

(ii) by adding at the end the following new sentence: "To the extent that the

Secretary's recommendations under paragraph (4) differ from the Commission's re-

commendations for that fiscal year, the Secretary shall include in the publication

referred to in subparagraph (A) an explanation of the Secretary's grounds for not

following the Commission's recommendations."; and

(F) in subsection (e)(6)(G)-

(i) by striking clause (i), and

(ii) by redesignating clauses (ii) and (iii) as clauses (i) and (ii).

(3) Conforming amendment.-Section 1845(c)(1)(D) (42 U.S.C. 1395w- 1(c)(1)(D))

is amended by striking "reports and".

(4) PROPAC study of medicaid payments to hospitals.-

(A) Study.-The Prospective Payment Assessment Commission shall conduct a study
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of hospital payment rates under State plans for medical assistance under title XIX

of the Social Security Act, and shall specifically examine in such study the rela-

tionship between payments under such plans and payments made to hospitals under

title XVIII of such Act, and the financial condition of hospitals receiving pay-

ments under such plans, with particular attention to hospitals in urban areas

which treat large numbers of individuals eligible for medical assistance under

title XIX of such Act and other low-income individuals.

(B) Report.-By not later than October 1, 1991, the Commission shall submit a

report to Congress on the study conducted under subparagraph (A) and shall include

in such report such recommendations relating to requirements for payments to hos-

pitals under title XIX of such Act as the Commission deems appropriate.

(5) Effective date.-The amendments made by this subsection shall take effect

on the date of the enactment of this Act.

(h) Provisions Relating to Geographic Classification of Hospitals.-

(1) Payments to Reclassified Hospitals.-

(A) In general.-Section 1886(d)(8)(C) (42 U.S.C. 1395ww(d)(8)(C)) is amended-

(i) in clause (i), in the matter preceding subclause (I), by striking "area-"

and inserting "area, or by treating hospitals located in one urban area as being

located in another urban area-";

(ii) by amending clause (i)(II) to read as follows:

"(II) reduces the wage index for that urban area by more than 1 percentage

point (as applied under this subsection), the Secretary shall calculate and apply

such wage index under this subsection separately to hospitals located in such urb-

an area (excluding all the hospitals so treated) and to the hospitals so treated

(as if such hospitals were located in such urban area).";

(iii) by striking clause (ii); and

(iv) by redesignating clauses (iii) and (iv) as clauses (ii) and (iii).

(B) Effective date.-The amendments made by subparagraph (A) shall apply to

discharges occurring on or after January 1, 1991.

(2) Geographic classification review board.-

(A) Deadline for submission of applications.-For purposes of determining

whether a hospital requesting a change in geographic classification for fiscal

year 1992 under section 1886(d)(10) of the Social Security Act has met the dead-

line described in subparagraph (C)(ii) of such section, an application submitted

under such subparagraph shall be considered to have been submitted by the first

day of the preceding fiscal year if it is submitted within 60 days of the date of

publication of the guidelines described in subparagraph (D)(i) of such section.

(B) Technical corrections.-Section 1886(d)(10) (42 U.S.C. 1395ww(d)(10)) is

amended-

(i) in subparagraph (A), by striking "Geographical" and inserting "Geograph-

ic";

(ii) in subparagraph (B)(i)-

(I) by striking "representatives" and inserting "representative", and

(II) by striking "1 member shall be a member of the Prospective Payment As-

sessment Commission, and at least";
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(iii) in subparagraph (B)(ii), by striking "all" and inserting "initial"; and

(iv) in subparagraph (10)(C)(iii)(II)-

(I) by striking the first 2 sentences and inserting the following: "Appeal of

decisions of the Board shall be subject to the provisions of section 557b of title

5, United States Code.", and

(II) by striking "after" and inserting "after the date on which".

SEC. 4003. EXPANSION OF DRG PAYMENT WINDOW.

(a) In General.-The first sentence of section 1886(a)(4) (42 U.S.C.

1395ww(a)(4)) is amended by striking the period and inserting the following: ",

and includes the costs of all services for which payment may be made under this

title that are provided by the hospital (or by an entity wholly owned or operated

by the hospital) to the patient during the 3 days immediately preceding the date

of the patient's admission if such services are diagnostic services (including

clinical diagnostic laboratory tests) or are other services related to the admis-

sion (as defined by the Secretary).".

(b) Effective Date.-The amendment made by subsection (a) shall apply-

(1) in the case of any services provided during the day immediately preceding

the date of a patient's admission (without regard to whether the services are re-

lated to the admission), to services furnished on or after the date of the enact-

ment of this Act and before October 1, 1991;

(2) in the case of diagnostic services (including clinical diagnostic laborat-

ory tests), to services furnished on or after January 1, 1991; and

(3) in the case of any other services, to services furnished on or after Octo-

ber 1, 1991.

(c) Issuance of Interim Final Regulation.-The Secretary of Health and Human

Services shall issue such regulations (on an interim or other basis) as may be ne-

cessary to implement this section.

SEC. 4004. PAYMENTS FOR MEDICAL EDUCATION COSTS.

(a) Hospital Graduate Medical Education Recoupment.-

(1) In general.-The Secretary of Health and Human Services may not, before Oc-

tober 1, 1991, recoup payments from a hospital because of alleged overpayments to

such hospital under part A of title XVIII of the Social Security Act due to a de-

termination that the amount of payments made for graduate medical education pro-

grams exceeds the amount allowable under section 1886(h).

(2) Cap on annual amount of recoupment.-With respect to overpayments to a hos-

pital described in paragraph (1), the Secretary may not recoup more than 25 per-

cent of the amount of such overpayments from the hospital during a fiscal year.

(3) Effective date.-Paragraphs (1) and (2) shall take effect October 1, 1990.

(b) University Hospital Nursing Education.-

(1) In general.-The reasonable costs incurred by a hospital (or by an educa-

tional institution related to the hospital by common ownership or control) during

a cost reporting period for clinical training (as defined by the Secretary) con-
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ducted on the premises of the hospital under approved nursing and allied health

education programs that are not operated by the hospital shall be allowable as

reasonable costs under part A of title XVIII of the Social Security Act and reim-

bursed under such part on a pass-through basis.

(2) Conditions for reimbursement.-The reasonable costs incurred by a hospital

during a cost reporting period shall be reimbursable pursuant to paragraph (1)

only if-

(A) the hospital claimed and was reimbursed for such costs during the most re-

cent cost reporting period that ended on or before October 1, 1989;

(B) the proportion of the hospital's total allowable costs that is attribut-

able to the clinical training costs of the approved program, and allowable under

(b)(1) during the cost reporting period does not exceed the proportion of total

allowable costs that were attributable to the clinical training costs during the

cost reporting period described in subparagraph (A);

(C) the hospital receives a benefit for the support it furnishes to such pro-

gram through the provision of clinical services by nursing or allied health stu-

dents participating in such program; and

(D) the costs incurred by the hospital for such program do not exceed the

costs that would be incurred by the hospital if it operated the program itself.

(3) Prohibition against recoupment of costs by Secretary.-

(A) In general.-The Secretary of Health and Human Services may not recoup pay-

ments from (or otherwise reduce or adjust payments under part A of title XVIII of

the Social Security Act to) a hospital because of alleged overpayments to such

hospital under such title due to a determination that costs which were reported by

the hospital on its medicare cost reports for cost reporting periods beginning on

or after October 1, 1983, and before October 1, 1990, relating to approved nursing

and allied health education programs did not meet the requirements for allowable

nursing and allied health education costs (as developed by the Secretary pursuant

to section 1861(v) of such Act).

(B) Refund of amounts recouped.-If, prior to the date of the enactment of this

Act, the Secretary has recouped payments from (or otherwise reduced or adjusted

payments under part A of title XVIII of the Social Security Act to) a hospital be-

cause of overpayments described in subparagraph (A), the Secretary shall refund

the amount recouped, reduced, or adjusted from the hospital.

(4) Special audit to determine costs.-In determining the amount of costs in-

curred by, claimed by, and reimbursed to, a hospital for purposes of this subsec-

tion, the Secretary shall conduct a special audit (or use such other appropriate

mechanism) to ensure the accuracy of such past claims and payments.

(5) Effective Date.-Except as provided in paragraph (3), the provisions of

this subsection shall apply to cost reporting periods beginning on or after Octo-

ber 1, 1990.

SEC. 4005. PPS-EXEMPT HOSPITALS.

(a) Adjustment to Payment Amounts.-
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(1) In general.-Section 1886(b)(1)(B) (42 U.S.C. 1395ww(b)(1)(B)) is amended

by striking "(ii) in the case of" and all that follows through the semicolon and

inserting the following: "(ii) in the case of cost reporting periods beginning on

or after October 1, 1991, an additional amount equal to 50 percent of the amount

by which the operating costs exceed the target amount (except that such additional

amount may not exceed 10 percent of the target amount) after any exceptions or ad-

justments are made to such target amount for the cost reporting period;".

(2) Effective date.-The amendment made by paragraph (1) shall apply to cost

reporting periods beginning on or after October 1, 1991.

(b) Development of National Prospective Payment Rates for Current Non-PPS Hos-

pitals.-

(1) Development of proposal.-The Secretary of Health and Human Services shall

develop a proposal to modify the current system under which hospitals that are not

subsection (d) hospitals (as defined in section 1886(d)(1)(B) of the Social Secur-

ity Act) receive payment for the operating and capital-related costs of inpatient

hospital services under part A of the medicare program or a proposal to replace

such system with a system under which such payments would be made on the basis of

nationally-determined average standardized amounts. In developing any proposal un-

der this paragraph to replace the current system with a prospective payment sys-

tem, the Secretary shall-

(A) take into consideration the need to provide for appropriate limits on in-

creases in expenditures under the medicare program;

(B) provide for adjustments to prospectively determined rates to account for

changes in a hospital's case mix, severity of illness of patients, volume of

cases, and the development of new technologies and standards of medical practice;

(C) take into consideration the need to increase the payment otherwise made

under such system in the case of services provided to patients whose length of

stay or costs of treatment greatly exceed the length of stay or cost of treatment

provided for under the applicable prospectively determined payment rate;

(D) take into consideration the need to adjust payments under the system to

take into account factors such as a disproportionate share of low-income patients,

costs related to graduate medical education programs, differences in wages and

wage-related costs among hospitals located in various geographic areas, and other

factors the Secretary considers appropriate; and

(E) provide for the appropriate allocation of operating and capital-related

costs of hospitals not subject to the new prospective payment system and distinct

units of such hospitals that would be paid under such system.

(2) Reports.-(A) By not later than April 1, 1992, the Secretary shall submit

the proposal developed under paragraph (1) to the Committee on Finance of the Sen-

ate and the Committee on Ways and Means of the House of Representatives.

(B) By not later than June 1, 1992, the Prospective Payment Assessment Commis-

sion shall submit an analysis of and comments on the proposal developed under

paragraph (1) to the Committee on Finance of the Senate and the Committee on Ways

and Means of the House of Representatives.

(c) Appeals of Target Amounts.-
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(1) Deadlines for review and decision.-(A) Section 1816(f) (42 U.S.C.

1395h(f)) is amended-

(i) by striking "(1)" and "(2)" and inserting "(A)" and "(B)";

(ii) by striking "(f)" and inserting "(f)(1)"; and

(iii) by striking "Such standards and criteria" and all that follows and in-

serting the following:

"(2) The standards and criteria established under paragraph (1) shall include-

"(A) with respect to claims for services furnished under this part by any pro-

vider of services other than a hospital-

"(i) whether such agency or organization is able to process 75 percent of re-

considerations within 60 days (except in the case of fiscal year 1989, 66 percent

of reconsiderations) and 90 percent of reconsiderations within 90 days, and

"(ii) the extent to which such agency or organization's determinations are re-

versed on appeal; and

"(B) with respect to applications for an exemption from or exception or ad-

justment to the target amount applicable under section 1886(b) to a hospital that

is not a subsection (d) hospital (as defined in section 1886(d)(1)(B))-

(i) if such agency or organization receives a completed application, whether

such agency or organization is able to process such application not later than 75

days after the application is filed, and

"(ii) if such agency or organization receives an incomplete application,

whether such agency or organization is able to return the application with in-

structions on how to complete the application not later than 60 days after the ap-

plication is filed.".

(B) Section 1886(b)(4)(A) (42 U.S.C. 1395ww(b)(4)(A)) is amended by adding at

the end the following new sentence: "The Secretary shall announce a decision on

any request for an exemption, exception, or adjustment under this paragraph not

later than 180 days after receiving a completed application from the intermediary

for such exemption, exception, or adjustment, and shall include in such decision a

detailed explanation of the grounds on which such request was approved or

denied.".

(2) Standards for assignment of new base period.-Section 1886(b)(4) (42 U.S.C.

1395ww(b)(4)) is amended-

(A) by redesignating subparagraph (B) as subparagraph (C); and

(B) by inserting after subparagraph (A) the following new subparagraph:

"(B) In determining under subparagraph (A) whether to assign a new base period

which is more representative of the reasonable and necessary cost to a hospital of

providing inpatient services, the Secretary shall take into consideration-

"(i) changes in applicable technologies and medical practices, or differences

in the severity of illness among patients, that increase the hospital's costs;

"(ii) whether increases in wages and wage-related costs for hospitals located

in the geographic area in which the hospital is located exceed the average of the

increases in such costs paid by hospitals in the United States; and

"(iii) such other factors as the Secretary considers appropriate in determin-

ing increases in the hospital's costs of providing inpatient services.".
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(3) Guidance to intermediaries and hospitals.-The Administrator of the Health

Care Financing Administration shall provide guidance to agencies and organizations

performing functions pursuant to section 1816 of the Social Security Act and to

hospitals that are not subsection (d) hospitals (as defined in section

1886(d)(1)(B) of such Act) to assist such agencies, organizations, and hospitals

in filing complete applications with the Administrator for exemptions, exceptions,

and adjustments under section 1886(b)(4)(A) of such Act.

(4) Effective dates.-The amendments made by paragraph (1) shall take effect on

the date of the enactment of this Act, and the amendments made by paragraph (2)

shall take effect as if included in the enactment of the Omnibus Budget Reconcili-

ation Act of 1989.

SEC. 4006. HOSPICE BENEFIT EXTENSION.

(a) In General.-Section 1812 (42 U.S.C. 1395d) is amended-

(1) in subsection (a)(4), by striking "90 days each" and all that follows

through "with respect to" and inserting the following: "90 days each, a subsequent

period of 30 days, and a subsequent extension period with respect to"; and

(2) in subsection (d)-

(A) in paragraph (1), by striking "90 days each" and all that follows through

"lifetime" and inserting the following: "90 days each, a subsequent period of 30

days, and a subsequent extension period during the individual's lifetime", and

(B) in paragraph (2)(B), by striking "a 90- or 30-day period," and inserting

"a 90- or 30-day period or a subsequent extension period,".

(b) Conforming Amendment.-Section 1814(a)(7)(A) (42 U.S.C. 1395f(a)(7)(A)) is

amended-

(1) in clause (i), by striking "and" at the end;

(2) in clause (ii), by striking the semicolon at the end and inserting ",

and"; and

(3) by adding at the end the following new clause:

"(iii) in a subsequent extension period, the medical director or physician

described in clause (i)(II) recertifies at the beginning of the period that the

individual is terminally ill;".

(c) Effective Date.-The amendments made by this section shall apply with re-

spect to care and services furnished on or after January 1, 1990.

SEC. 4007. FREEZE IN PAYMENTS UNDER PART A THROUGH DECEMBER 31.

(a) In General.-Notwithstanding any other provision of law, for purposes of

determining the amount of payment for items or services under part A of title

XVIII of the Social Security Act (including payments under section 1886 of such

Act attributable to or allocated under such part) during the period described in

subsection (b):

(1) The market basket percentage increase (described in section

1886(b)(3)(B)(iii) of the Social Security Act) shall be deemed to be 0 for dis-

charges occurring during such period.
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(2) The percentage increase or decrease in the medical care expenditure cat-

egory of the consumer price index applicable under section 1814(i)(2)(B) of such

Act shall be deemed to be 0.

(3) The area wage index applicable to a subsection (d) hospital under section

1886(d)(3)(E) of such Act shall be deemed to be the area wage index applicable to

such hospital as of September 30, 1990.

(4) The percentage change in the consumer price index applicable under section

1886(h)(2)(D) of such Act shall be deemed to be 0.

(b) Description of Period.-The period referred to in subsection (a) is the

period beginning on October 21, 1990, and ending on December 31, 1990.

SEC. 4008. MISCELLANEOUS AND TECHNICAL PROVISIONS RELATING TO PART A.

(a) Waiver of Liability for Skilled Nursing Facilities and Hospices.-

(1) Skilled nursing facilities.-The second sentence of section 9126(c) of the

Consolidated Omnibus Budget Reconciliation Act of 1985 is amended by striking "Oc-

tober 31, 1990" and inserting "December 31, 1995".

(2) Hospices.-Section 9305(f)(2) of the Omnibus Budget Reconciliation Act of

1986 is amended by striking "November 1, 1990" and inserting "December 31, 1995".

(3) Effective date.-The amendments made by paragraphs (1) and (2) shall take

effect on the date of the enactment of this Act.

(b) Hospital Obligations with Respect to Treatment of Emergency Medical Condi-

tions.-

(1) Civil monetary penalties.-Section 1867(d)(2)(A) (42 U.S.C.

1395dd(d)(2)(A)) is amended by striking "knowingly" and inserting "negligently".

(2) Application of penalties to small hospitals.-Section 1867(d)(2)(A) ( 42

U.S.C. 1395dd(d)(2)(A)) is amended by inserting "(or not more than $25,000 in the

case of a hospital with less than 100 beds)" after "$50,000".

(3) Termination of hospital provider agreements.-

(A) Section 1867 (42 U.S.C. 1395dd) is further amended-

(i) by striking paragraph (1) of subsection (d),

(ii) by redesignating paragraphs (2) and (3) of subsection (d) as paragraph

(1) and (2), respectively, and

(iii) in subsection (c)(2)(C), by striking "(d)(2)(C)" and inserting "(d)

(1)(C)".

(B) Section 1866(a)(1)(I)(i) (42 U.S.C. 1395cc(a)(1)(I)(i)) is amended by in-

serting "and to meet the requirements of such section" before the comma at the

end.

(4) Effective date.-The amendments made by this subsection shall apply to ac-

tions occurring on or after the first day of the sixth month beginning after the

date of the enactment of this Act.

(c) Inspector General Study of Prohibition on Hospital Employment of Physi-

cians.-

(1) Study.-The Secretary of Health and Human Services (acting through the In-

spector General of the Department of Health and Human Services) shall conduct a
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study of the effect of State laws prohibiting the employment of physicians by hos-

pitals on the availability and accessibility of trauma and emergency care ser-

vices, and shall include in such study an analysis of the effect of such laws on

the ability of hospitals to meet the requirements of section 1867 of the Social

Security Act relating to the examination and treatment of individuals with an

emergency medical condition and women in labor.

(2) Report.-By not later than 1 year after the date of the enactment of this

Act, the Secretary shall submit a report to Congress on the study conducted under

paragraph (1).

(d) Designation of Rural Primary Care Hospitals.-

(1) Priority designations of border state hospitals.-Section 1820(i)(2)(C) (42

U.S.C. 1395i-4(i)(2)(C)) is amended by adding at the end the following new sen-

tence: "In designating facilities as rural primary care hospitals under this sub-

paragraph, the Secretary shall give preference to facilities not meeting the re-

quirements of clause (i) of subparagraph (A) that have entered into an agreement

described in subsection (g)(2) with a rural health network located in a State re-

ceiving a grant under subsection (a)(1).".

(2) Eligibility of certain closed hospitals.-Section 1820(f)(1)(B) (42 U.S.C.

1395i-4(f)(1)(B)) is amended by striking "is a hospital," and inserting the fol-

lowing: "is a hospital (or, in the case of a facility that closed during the

12-month period that ends on the date the facility applies for such designation,

at the time the facility closed),".

(3) Eligibility of urban hospitals.-Section 1820(f)(1)(A) (42 U.S.C.

1395i-4(f)(1)(A)) is amended by striking the semicolon and inserting the follow-

ing: ", or is located in a county whose geographic area is substantially larger

than the average geographic area for urban counties in the United States and whose

hospital service area is characteristic of service areas of hospitals located in

rural areas;".

(4) Effective date.-The amendments made by paragraphs (1), (2), and (3) shall

take effect on the date of the enactment of this Act.

(e) Skilled Nursing Facility Routine Cost Limits.-

(1) In general.-Section 6024 of the Omnibus Budget Reconciliation Act of 1989

is amended by adding at the end the following new sentence: "The Secretary shall

update such costs under such section for cost reporting periods beginning on or

after October 1, 1989, by using cost reports submitted by skilled nursing facilit-

ies for cost reporting periods ending not earlier than January 31, 1988, and not

later than December 31, 1988.".

(2) 2-year updates required.-Section 1888(a) (42 U.S.C. 1395yy(a)) is amended

in the matter following paragraph (4) by striking the period and inserting the

following: ", and shall, for cost reporting periods beginning on or after October

1, 1992 and every 2 years thereafter, provide for an update to the per diem cost

limits described in this subsection".

(3) Effective date.-The amendments made by paragraphs (1) and (2) shall take

effect as if included in the enactment of the Omnibus Budget Reconciliation Act of

1989.
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(f) Clarification of Extension of Waiver for Finger Lakes Area Hospital Cor-

poration.-

(1) In general.-The second sentence of section 1886(c)(4) (42 U.S.C.

1395ww(c)(4)) is amended by striking "rate of increase from" and inserting "pay-

ments under the State system as compared to aggregate payments which would have

been made under the national system since".

(2) Effective date.-The amendment made by paragraph (1) shall take effect as

if included in the enactment of the Omnibus Budget Reconciliation Act of 1989.

(g) Enrollment in Part A for HMO Members.-

(1) In general.-Section 1818(c) (42 U.S.C. 1395i-2(c)) is amended-

(A) by striking "and" at the end of paragraph (5),

(B) by striking the period at the end of paragraph (6) and inserting a semi-

colon, and

(C) by adding at the end the following new paragraphs:

"(7) an individual who meets the conditions of subsection (a) may enroll under

this part during a special enrollment period that includes any month during any

part of which the individual is enrolled under section 1876 with an eligible or-

ganization and ending with the last day of the 8th consecutive month in which the

individual is at no time so enrolled;

"(8) in the case of an individual who enrolls during a special enrollment

period under paragraph (7)-

"(A) in any month of the special enrollment period in which the individual is

at any time enrolled under section 1876 with an eligible organization or in the

first month following such a month, the coverage period shall begin on the first

day of the month in which the individual so enrolls (or, at the option of the in-

dividual, on the first day of any of the following three months), or

"(B) in any other month of the special enrollment period, the coverage period

shall begin on the first day of the month following the month in which the indi-

vidual so enrolls; and

"(9) in applying the provisions of section 1839(b), there shall not be taken

into account months for which the individual can demonstrate that the individual

was enrolled under section 1876 with an eligible organization.".

(2) Effective date.-The amendment made by paragraph (1) shall take effect on

February 1, 1991.

(h) Nursing Home Reform.-

(1) Nurse aide training and competency evaluation.-

(A) No compliance actions before effective date of guidelines.-The Secretary

of Health and Human Services may not refuse to enter into an agreement or cancel

an existing agreement with a State under section 1864 of the Social Security Act

on the basis that the State failed to meet the requirement of section

1819(e)(1)(A) of such Act before the effective date of guidelines, issued by the

Secretary, establishing requirements under section 1819(f)(2)(A) of such Act, if

the State demonstrates to the satisfaction of the Secretary that it has made a

good faith effort to meet such requirement before such effective date.

(B) Part-time nurse aides not allowed delay in training.-Section 1819(b)(5)(A)
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(42 U.S.C. 1396r(b)(5)(A)) is amended-

(i) by striking "A skilled nursing facility" and inserting "(i) Except as

provided in clause (ii), a skilled nursing facility";

(ii) by striking "(on a full-time, temporary, per diem, or other basis) and

inserting "on a full-time basis";

(iii) by striking "(i)" and "(ii)" and inserting "(I)" and "(II)"; and

(iv) by adding at the end the following:

"(ii) A skilled nursing facility must not use on a temporary, per diem,

leased, or on any basis other than as a permanent employee any individual as a

nurse aide in the facility on or after January 1, 1991, unless the individual

meets the requirements described in clause (i).".

(C) Requirement to obtain information from nurse aide registry.-Section

1819(b)(5)(C) (42 U.S.C. 1395i-3(b)(5)(C)) is amended by striking "the State re-

gistry established under subsection (e)(2)(A) as to information in the registry"

and inserting "any State registry established under subsection (e)(2)(A) that the

facility believes will include information".

(D) Retraining of nurse aides.-Section 1819(b)(5)(D) (42 U.S.C.

1395i-3(b)(5)(D)) is amended by striking the period at the end and inserting ", or

a new competency evaluation program.".

(E) Clarification of nurse aides not subject to charges.-Section

1819(f)(2)(A)(iv) (42 U.S.C. 1395i-3(f)(2)(A)(iv)) is amended-

(i) in subclause (I), by striking "and" at the end;

(ii) in subclause (II), by inserting after "nurse aide" the following: "who

is employed by (or who has received an offer of employment from) a facility on the

date on which the aide begins either such program";

(iii) in subclause (II), by striking the period at the end and inserting ",

and"; and

(iv) by adding at the end the following new subclause:

"(III) in the case of a nurse aide not described in subclause (II) who is em-

ployed by (or who has received an offer of employment from) a facility not later

than 12 months after completing either such program, the State shall provide for

the reimbursement of costs incurred in completing such program on a prorata basis

during the period in which the nurse aide is so employed.".

(F) Modification of nursing facility deficiency standards.-

(i) In general.-Section 1819(f)(2)(B)(iii)(I) (42 U.S.C.

1395i-3(f)(2)(B)(iii)(I)) is amended to read as follows:

"(I) offered by or in a skilled nursing facility which, within the previous 2

years-

"(a) has operated under a waiver under subsection (b)(4)(C)(ii)(II);

"(b) has been subject to an extended (or partial extended) survey under sub-

section (g)(2)(B)(i) or section 1919(g)(2)(B)(i); or

"(c) has been assessed a civil money penalty described in subsection

(h)(2)(B)(ii) or section 1919(h)(2)(A)(ii) of not less than $5,000, or has been

subject to a remedy described in clauses (i) or (iii) of subsection (h)(2)(B),

subsection (h)(4), section 1919(h)(1)(B)(i), or in clauses (i), (iii), or (iv) of
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section 1919(h)(2)(A), or".

(ii) Effective date.-The amendments made by clause (i) shall take effect as

if included in the enactment of the Omnibus Budget Reconciliation Act of 1987, ex-

cept that a State may not approve a training and competency evaluation program or

a competency evaluation program offered by or in a nursing facility which, pursu-

ant to any Federal or State law within the 2- year period beginning on October 1,

1988-

(I) had its participation terminated under title XVIII of the Social Security

Act or under the State plan under title XIX of such Act;

(II) was subject to a denial of payment under either such title;

(III) was assessed a civil money penalty not less than $5,000 for deficien-

cies in nursing facility standards;

(IV) operated under a temporary management appointed to oversee the operation

of the facility and to ensure the health and safety of the facility's residents;

or

(V) pursuant to State action, was closed or had its residents transferred.

(G) Clarification of state responsibility to determine competency.-Section

1819(f)(2)(B) (42 U.S.C. 1395i-3(f)(2)(B)) is amended in the second sentence by

inserting "(through subcontract or otherwise)" after "may not delegate".

(H) Effective date.-Except as provided in subparagraph (F), the amendments

made by this subsection shall take effect as if they were included in the enact-

ment of the Omnibus Budget Reconciliation Act of 1987.

(2) Other amendments.-

(A) Assurance of appropriate payment amounts.-(i) Section 1861(v)(1)(E) ( 42

U.S.C. 1395x(v)(1)(E)) is amended in the second sentence by striking "the costs of

such facilities" and inserting "the costs (including the costs of services re-

quired to attain or maintain the highest practicable physical, mental, and

psychosocial well-being of each resident eligible for benefits under this title)

of such facilities".

(ii) Section 1888(d)(1) (42 U.S.C. 1395xx(d)(1)) is amended in the first sen-

tence by striking "(and capital-related costs)" and inserting "(including the

costs of services required to attain or maintain the highest practicable physical,

mental, and psychosocial well-being of each resident eligible for benefits under

this title) and capital-related costs".

(B) Disclosure of information of quality assessment and assurance commit-

tees.-Section 1819(b)(1)(B) (42 U.S.C. 1395i-3(b)(1)(B)) is amended by adding at

the end the following new sentence: "A State or the Secretary may not require dis-

closure of the records of such committee except insofar as such disclosure is re-

lated to the compliance of such committee with the requirements of this subpara-

graph.".

(C) Period for resident assessment.-Section 1819(b)(3)(C)(i)(I) (42 U.S.C.

1395i-3(b)(3)(C)(i)(I)) is amended by striking "4 days" and inserting "not later

than 14 days".

(D) Clarification of responsibility for services for mentally ill and mentally

retarded residents.-Section 1819(b)(4)(A) (42 U.S.C. 1395i-3(b)(4)(A)) is amended-
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(i) by striking "and" at the end of clause (v),

(ii) by striking the period at the end of clause (vi) and inserting "; and",

and

(iii) by inserting after clause (vi) the following new clause:

"(vii) treatment and services required by mentally ill and mentally retarded

residents not otherwise provided or arranged for (or required to be provided or

arranged for) by the State.".

(E) Notification of secretarial waiver.-Section 1819(b)(4)(C)(ii) (42 U.S.C.

1395i-3(b)(4)(C)(ii)) is amended-

(i) by striking "and" at the end of subclause (II);

(ii) by striking the period at the end of subclause (III) and inserting a

comma; and

(iii) by adding at the end the following new subclauses:

"(IV) the Secretary provides notice of the waiver to the State long-term care

ombudsman (established under section 307(a)(12) of the Older Americans Act of

1965) and the protection and advocacy system in the State for the mentally ill and

the mentally retarded, and

"(V) the facility that is granted such a waiver notifies residents of the fa-

cility (or, where appropriate, the guardians or legal representatives of such res-

idents) and members of their immediate families of the waiver.".

(F) Clarification of definition of nurse aide.-Section 1819(b)(5)(F)(i) ( 42

U.S.C. 1395i-3(b)(5)(F)(i)) is amended by striking "(G))," and inserting "(G)) or

a registered dietician,".

(G) Residents' rights to refuse intra-facility transfers for non-medical reas-

ons.-Section 1819(c)(1)(A) (42 U.S.C. 1395i-3(c)(1)(A)) is amended-

(i) by redesignating clause (x) as clause (xi) and by inserting after clause

(ix) the following new clause:

"(x) Refusal of certain transfers.-The right to refuse a transfer to another

room within the facility, if a purpose of the transfer is to relocate the resident

from a portion of the facility that is a skilled nursing facility (for purposes of

this title) to a portion of the facility that is not such a skilled nursing facil-

ity."; and

(B) by adding at the end the following: "A resident's exercise of a right to

refuse transfer under clause (x) shall not affect the resident's eligibility or

entitlement to benefits under this title or to medical assistance under title XIX

of this Act.".

(H) Resident access to clinical records.-Section 1819(c)(1)(A)(iv) (42 U.S.C.

1395i-3(c)(1)(A)(iv)) is amended by inserting before the period at the end the

following: "and to access to current clinical records of the resident upon request

by the resident or the resident's legal representative, within 24 hours (excluding

hours occurring during a weekend or holiday) after making such a request".

(I) Inclusion of state notice of rights in facility notice of rights.- Section

1819(c)(1)(B)(ii) (42 U.S.C. 1395i-3(c)(1)(B)(ii)) is amended by inserting "includ-

ing the notice (if any) of the State developed under section 1919(e)(6)" after "in

such rights)".
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(J) Specification of required programs.-Section 1819(e)(1)(A) (42 U.S.C.

1395i-3(e)(1)(A)) is amended by striking "clause (i) or (ii) of subsection

(f)(2)(A)" and inserting "subsection (f)(2)".

(K) Clarification of nurse aide registry requirements.-Section 1819(e)(2) (42

U.S.C. 1395i-3(e)(2)) is amended-

(i) in subparagraph (A), by striking the period and inserting the following:

", or any individual described in subsection (f)(2)(B)(ii) or in subparagraph (B),

(C), or (D) of section 6901(b)(4) of the Omnibus Budget Reconciliation Act of

1989."; and

(ii) by adding at the end the following new subparagraph:

"(C) Prohibition against charges.-A State may not impose any charges on a

nurse aide relating to the registry established and maintained under subparagraph

(A).".

(L) Clarification on findings of neglect.-Section 1819(g)(1)(C) (42 U.S.C.

1395i-3(g)(1)(C)) is amended by adding at the end the following: "A State shall

not make a finding that an individual has neglected a resident if the individual

demonstrates that such neglect was caused by factors beyond the control of the in-

dividual.".

(M) Timing of public disclosure of survey results.-Section 1819(g)(5)(A)(i)

(42 U.S.C. 1395i-3(g)(5)(A)(i)) is amended by striking "deficiencies and plans"

and inserting "deficiencies, within 14 calendar days after such information is

made available to those facilities, and approved plans".

(N) Ombudsman program coordination with state survey and certification agen-

cies.-Section 1819(g)(5)(B) (42 U.S.C. 1395i-3(g)(5)(B)) is amended by striking

"with respect" and inserting "or of any adverse action taken against a skilled

nursing facility under paragraphs (1), (2), or (4) of subsection (h), with re-

spect".

(O) Maintaining regulatory standards for certain services.-Any regulations

promulgated and applied by the Secretary of Health and Human Services after the

date of the enactment of the Omnibus Budget Reconciliation Act of 1987 with re-

spect to services described in clauses (ii), (iv), and (v) of section

1819(b)(4)(A) of the Social Security Act shall include requirements for providers

of such services that are at least as strict as the requirements applicable to

providers of such services prior to the enactment of the Omnibus Budget Reconcili-

ation Act of 1987.

(P) Effective dates.-The amendments made by this paragraph shall take effect

as if they were included in the enactment of the Omnibus Budget Reconciliation Act

of 1987.

(i) Clarification of Secretarial Waiver Authority.-

(1) Rural hospital demonstration.-The Secretary of Health and Human Services

is authorized to waive such provisions of title XVIII of the Social Security Act

as are necessary to conduct any demonstration project for limited-service rural

hospitals with respect to which the Secretary has entered into an agreement before

the date of the enactment of the Omnibus Budget Reconciliation Act of 1989.

(2) Nursing home demonstrations.-Section 6901(d)(3)(B) of the Omnibus Budget
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Reconciliation Act of 1989 is amended-

(A) by striking "Wisconsin" and inserting "Wisconsin and nursing home case-mix

demonstration projects in other States"; and

(B) by striking the second sentence.

(3) State waiver authority.-Section 1814(b) (42 U.S.C. 1395f(b)) is amended-

(A) in paragraph (3)(B), by striking "October 1, 1983" and inserting "January

1, 1981";

(B) in the second sentence, by striking "seventh month" and inserting "37th

month"; and

(C) by adding at the end the following: "If, by the end of such 36-month peri-

od, the Secretary determines, based on evidence submitted by the Governor of the

State, that neither of the conditions described in subparagraph (A) or (B) of

paragraph (3) continues to apply, the Secretary shall continue without interrup-

tion payment to hospitals in the State under the State's system. If, by the end of

such 36-month period, the Secretary determines, based on such evidence, that

either of the conditions described in subparagraph (A) or (B) of such paragraph

continues to apply, the Secretary shall (i) collect any net excess reimbursement

to hospitals in the State during such 36-month period (basing such net excess re-

imbursement on the net difference, if any, in the rate of increase in costs per

hospital inpatient admission under the State system compared to the rate of in-

crease in such costs with respect to all hospitals in the United States over the

36-month period, as measured by including the cumulative savings under the State

system based on the difference in the rate of increase in costs per hospital inpa-

tient admission under the State system as compared to the rate of increase in such

costs with respect to all hospitals in the United States between January 1, 1981,

and the date of the Secretary's initial notice), and (ii) provide a reasonable

period, not to exceed 2 years, for transition from the State system to the nation-

al payment system.".

(4) Effective date.-The amendment made by paragraphs (1) and (2) shall be ef-

fective as if included in the enactment of the Omnibus Budget Reconciliation Act

of 1989.

(j) Determination of Reasonable Costs Relating to Swing Beds.-

(1) In general.-Section 1883(a)(2)(B) (ii)(II) (42 U.S.C.

1395tt(a)(2)(B)(ii)(II)) is amended by striking "the previous calendar year" and

all that follows through the period and inserting "the most recent year for which

cost reporting data are available with respect to such services (increased in a

compounded manner by the applicable increase for payments for routine service

costs of skilled nursing facilities under section 1888 for subsequent cost report-

ing periods and up to and including such calendar year) under this title to

freestanding skilled nursing facilities in the region (as defined in section

1886(d)(2)(D)) in which the facility is located.".

(2) Hold harmless.-If, as a result of the amendment made by paragraph (1), the

reasonable cost of routine services furnished by a hospital during a calendar year

(as determined under section 1883 of the Social Security Act) is less than the

reasonable cost of such services determined under such section for the previous
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calendar year, the reasonable cost of such services furnished by the hospital dur-

ing the calendar year under such section shall be equal to the reasonable cost de-

termined under such section for the previous calendar year.

(3) Swing beds certified prior to may 1, 1987.-Notwithstanding the requirement

of section 1883(b)(1) of the Social Security Act that the Secretary may not enter

into an agreement under such section with a hospital that is not located in a rur-

al area, any agreement entered into under such section on or before May 1, 1987,

between the Secretary of Health and Human Services and a hospital located in an

urban area shall remain in effect.

(4) Effective date.-The amendment made by paragraph (1) shall apply to ser-

vices furnished on or after October 1, 1990.

(k) Prospective Payment System for Skilled Nursing Facility Services.-

(1) Development of proposal.-The Secretary of Health and Human Services shall

develop a proposal to modify the current system under which skilled nursing facil-

ities receive payment for extended care services under part A of the medicare pro-

gram or a proposal to replace such system with a system under which such payments

would be made on the basis of prospectively determined rates. In developing any

proposal under this paragraph to replace the current system with a prospective

payment system, the Secretary shall-

(A) take into consideration the need to provide for appropriate limits on in-

creases in expenditures under the medicare program without jeopardizing access to

extended care services for individuals unable to care for themselves;

(B) provide for adjustments to prospectively determined rates to account for

changes in a facility's case mix, volume of cases, and the development of new

technologies and standards of medical practice;

(C) take into consideration the need to increase the payment otherwise made

under such system in the case of services provided to patients whose length of

stay or costs of treatment greatly exceed the length of stay or cost of treatment

provided for under the applicable prospectively determined payment rate;

(D) take into consideration the need to adjust payments under the system to

take into account factors such as a disproportionate share of low-income patients,

differences in wages and wage-related costs among facilities located in various

geographic areas, and other factors the Secretary considers appropriate; and

(E) take into consideration the appropriateness of classifying patients and

payments upon functional disability, cognitive impairment, and other patient char-

acteristics.

(2) Reports.-(A) By not later than April 1, 1991, the Secretary (acting

through the Administrator of the Health Care Financing Administration) shall sub-

mit any research studies to be used in developing the proposal under paragraph (1)

to the Committee on Finance of the Senate and the Committee on Ways and Means of

the House of Representatives.

(B) By not later than September 1, 1991, the Secretary shall submit the pro-

posal developed under paragraph (1) to the Committee on Finance of the Senate and

the Committee on Ways and Means of the House of Representatives.

(C) By not later than March 1, 1992, the Prospective Payment Assessment Com-
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mission shall submit an analysis of and comments on the proposal developed under

paragraph (1) to the Committee on Finance of the Senate and the Committee on Ways

and Means of the House of Representatives.

(l) Review of Hospital Regulations With Respect to Rural Hospitals.-

(1) In general.-The Secretary of Health and Human Services shall review the

requirements applicable under title XVIII of the Social Security Act to determine

which requirements could be made less administratively and economically burdensome

(without diminishing the quality of care) for hospitals defined in section

1886(d)(1)(B) of such Act that are located in a rural area (as defined in section

1886(d)(2)(D) of such Act). Such review shall specifically include standards re-

lated to staffing requirements.

(2) Report.-The Secretary of Health and Human Services shall report to Con-

gress by April 1, 1992, on the results of the review conducted under subsection

(a), and include conclusions on which regulations, if any, should be modified with

respect to hospitals described in subsection (a).

(m) Miscellaneous Technical Corrections.-

(1) Application of preentitlement psychiatric hospital services to limit on

inpatient hospital services.-Effective as if included in the enactment of the

Medicare Catastrophic Coverage Repeal Act of 1989, section 101(b)(1)(B) is amended

by inserting "(other than the limitation under section 1812(c) of such Act)" after

"limitation".

(2) Provisions relating to hospitals.-

(A) Section 1886(d)(5)(D)(iii) (42 U.S.C. 1395ww(d)(5)(D)(iii)), as amended by

section 6003(e)(1)(A)(iv) of Omnibus Budget Reconciliation Act of 1989 (in this

subsection referred to as "OBRA-1989"), is amended by striking "The term" and in-

serting "For purposes of this title, the term".

(B) Section 1820 of such Act (42 U.S.C. 1395i-4), as added by section

6003(g)(1)(A) of the Omnibus Budget Reconciliation Act of 1989, is amended-

(i) in subsection (d)(1), by striking "demonstration";

(ii) in subsection (g)(1)(A)(ii), by striking "rural referral center" and in-

serting "regional referral center"; and

(iii) in subsection (j), by inserting "and part C" after "this part".

(C) Section 6003(g)(3)(C)(vii)(I) of the Omnibus Budget Reconciliation Act of

1989 is amended by striking "each place it appears".

(D) Section 1835(c) of the Social Security Act (42 U.S.C. 1395n(c)) is

amended-

(i) in the first sentence, by striking "a hospital" and inserting "a hospital

or a rural primary care hospital";

(ii) in the second sentence, by striking "1833(a)(2)" and inserting

"1833(a)(2) (or, in the case of a rural primary care hospital, in accordance with

section 1833(a)(6))"; and

(iii) by striking the third sentence.

(3) Technical corrections relating to other providers of services.-

(A) Section 1814(i)(1)(C)(i) (42 U.S.C. 1395f(i)(1)(C)(i)), as amended by sec-

tion 6005(a)(2) of the Omnibus Budget Reconciliation Act of 1989, is amended by
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striking "during fiscal year 1990" and inserting "on or after January 1, 1990, and

on or before September 30, 1990,".

(B) Section 6005(c) of the Omnibus Budget Reconciliation Act of 1989 is

amended by striking "subsection (a)" and inserting "subsections (a) and (b)".

(C) Section 1818A(d)(1) (42 U.S.C. 1395i-2a(d)(1)), as inserted by section

6012(a)(2) of the Omnibus Budget Reconciliation Act of 1989, is amended-

(i) in subparagraph (A), by inserting "for enrollment under this section"

after "Premiums", and

(ii) by striking subparagraph (C).

(D) Section 1818(g)(2)(B) (42 U.S.C. 1395i-2(g)(2)(B)), as added by section

6013(a) of the Omnibus Budget Reconciliation Act of 1989, is amended by striking

"subsection (c)" and inserting "subsection (c)(6)".

(F) Section 1819(f)(2)(A)(ii) (42 U.S.C. 1395i-3(f)(2)(A)(ii)) is amended by

striking "and" at the end.

(G) Section 1866(a)(1)(F) (42 U.S.C. 1395cc(a)(1)(F) is amended-

(i) in clause (i), by striking the comma at the end and inserting "),", and

(ii) in clause (ii), by striking "(4)(A)" and inserting "(3)(A)" and by

striking the semicolon at the end and inserting a comma.

PART 2-PROVISIONS RELATING TO PART B

SUBPART A-PAYMENT FOR PHYSICIANS' SERVICES

SEC. 4101. CERTAIN OVERVALUED PROCEDURES.

(a) Previously Identified Procedures.-Section 1842(b)(14) (42 U.S.C.

1395u(b)(14)) is amended-

(1) by inserting "(i)" after "(14)(A)"; and

(2) by adding at the end of subparagraph (A) the following new clause:

"(ii) In determining the reasonable charge for a physicians' service specified

in subparagraph (C)(i) and furnished during 1991, the prevailing charge for such

service shall be the prevailing charge otherwise recognized for such service for

the period during 1990 beginning on April 1, reduced by the same amount as the

amount of the reduction effected under this paragraph (as amended by the Omnibus

Budget Reconciliation Act of 1990) for such service during such period.".

(b) Unsurveyed Surgical and Technical Procedures.-(1) Section 1842(b) ( 42

U.S.C. 1395u(b)) is amended by adding at the end the following new paragraph:

"(16)(A) In determining the reasonable charge for all physicians' services

other than physicians' services specified in subparagraph (B) furnished during

1991, the prevailing charge for a locality shall be 6.5 percent below the prevail-

ing charges used in the locality under this part in 1990 after March 31.

"(B) For purposes of subparagraph (A), the physicians' services specified in

this subparagraph are as follows:

"(i) Radiology, anesthesia and physician pathology services, the technical

components of diagnostic tests specified in paragraph (17) and physicians' ser-
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vices specified in paragraph (14)(C)(i).

"(ii) Primary care services specified in subsection (i)(4), hospital inpatient

medical services, consultations, other visits, preventive medicine visits, psychi-

atric services, emergency care facility services, and critical care services.

"(iii) Partial, simple and subcutaneous mastectomy; tendon sheath injections;

small joint arthrocentesis; femoral fracture treatments; trochanteric fracture

treatments; endotracheal intubation; thoracentesis; thoracostomy; lobectomy; an-

eurysm repair; enterectomy; colectomy; cholecystectomy; cystourethroscopy;

transurethral fulguration; transurerethral resection; sacral laminectomy; tympano-

plasty with mastoidectomy; and ophthalmoscopy.".

(2) In applying section 1842(b)(16) of the Social Security Act:

(A) The codes for the procedures specified in clause (ii) are as follows: Hos-

pital inpatient medical services (HCPCS codes 90200 through 90292), consultations

(HCPCS codes 90600 through 90654), other visits (HCPCS code 90699), preventive

medicine visits (HCPCS codes 90750 through 90764), psychiatric services (HCPCS

codes 90801 through 90862), emergency care facility services (HCPCS codes 99062

through 99065), and critical care services (HCPCS codes 99160 through 99174).

(B) The codes for the procedures specified in clause (iii) are as follows:

Partial, simple and subcutaneous mastectomy (HCPCS codes 19160 and 19162); tendon

sheath injections and small joint arthrocentesis (HCPCS codes 20550, 20600, 20605,

and 20610); femoral fracture and trochanteric fracture treatments (HCPCS codes

27230, 27232, 27234, 27238, 27240, 27242, 27246, and 27248); endotracheal intuba-

tion (HCPCS code 31500); thoracentesis (HCPCS code 32000); thoracostomy (HCPCS

codes 32020, 32035, and 32036); aneurysm repair (HCPCS codes 35111); cystourethro-

scopy (HCPCS code 52340); transurethral fulguration and resection (HCPCS codes

52606 and 52620); tympanoplasty with mastoidectomy (HCPCS code 69645); and oph-

thalmoscopy (HCPCS codes 92250, and 92260).".

SEC. 4102. RADIOLOGY SERVICES.

(a) Reduction in Fee Schedule.-Section 1834(b)(4) (42 U.S.C. 1395m(b)(4)) is

amended-

(1) by redesignating subparagraphs (D) and (E) as subparagraphs (E) and (F),

respectively, and

(2) by inserting after subparagraph (C) the following new subparagraph:

"(D) 1991 fee schedules.-For radiologist services (other than portable X-ray

services) furnished under this part during 1991, the conversion factors used in a

locality under this subsection shall be determined as follows:

"(i) National weighted average conversion factor.-The Secretary shall estim-

ate the national weighted average of the conversion factors used under this sub-

section for services furnished during 1990 beginning on April 1, using the best

available data.

"(ii) Reduced national weighted average.-The national weighted average estim-

ated under clause (i) shall be reduced by 13 percent.

"(iii) Computation of 1990 locality index relative to national average.- The
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Secretary shall establish an index which reflects, for each locality, the ratio of

the conversion factor used in the locality under this subsection to the national

weighted average estimated under clause (i).

"(iv) Local adjustment.-Subject to clause (vii), the conversion factor to be

applied to the professional or technical component of a service in a locality is

the sum of [FN1/2] of the locally-adjusted amount determined under clause (v) and

[FN1/2] of the GPCI-adjusted amount determined under clauses (vi).

"(v) Locally-adjusted amount.-For purposes of clause (iv), the locally adjus-

ted amount determined under this clause is the product of (I) the national

weighted average conversion factor computed under clause (ii), and (II) the index

value established under clause (iii) for the locality.

"(vi) GPCI-adjusted amount.-For purposes of clause (iv), the GPCI-adjusted

amount determined under this clause is the sum of-

"(I) the product of (a) the portion of the reduced national weighted average

conversion factor computed under clause (ii) which is attributable to physician

work and (b) the geographic work index value for the locality (specified in Ad-

dendum C to the Model Fee Schedule for Physician Services (published on September

4, 1990, 55 Federal Register pp. 36238-36243)); and

"(II) the product of (a) the remaining portion of the reduced national

weighted average conversion factor computed under clause (ii), and (b) the geo-

graphic practice cost index value specified in section 1842(b)(14)(C)(iv) for the

locality.

In applying this clause with respect to the professional component of a ser-

vice, 80 percent of the conversion factor shall be considered to be attributable

to physician work and with respect to the technical component of the service, 0

percent shall be considered to be attributable to physician work.

"(vii) Limits on conversion factor.-The conversion factor to be applied to a

locality under this subparagraph to the professional or technical component of a

service shall not be more than 9.5 percent below the conversion factor applied in

the locality under subparagraph (C) to such component, but in no case shall the

conversion factor be less than 60 percent of the national weighted average of the

conversion factors (computed under clause (i)).".

(b) Special Rule for Transition for Radiology Services.-Section 1848(a)(2)(C)

(42 U.S.C. 1395w-4(a)(2)(C)) is amended-

(1) by inserting "and radiology" after "Special rule for anesthesia", and

(2) by adding at the end the following: "With respect to radiology services,

'109 percent' and '9 percent' shall be substituted for '115 percent' and '15 per-

cent', respectively, in subparagraph (A)(ii).

(c) Reduction in Prevailing Charge Level for Other Radiology Services.-

(1) In general.-In applying part B of title XVIII of the Social Security Act,

the prevailing charge for physicians' services, furnished during 1991, which are

radiology services may not exceed the fee schedule amount established under sec-

tion 1834(b) of such Act with respect to such services.

(2) Exception.-Paragraph (1) shall not apply to radiology services which are

subject to section 6105(b) of the Omnibus Budget Reconciliation Act of 1989.
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(d) Reduction in Payments for Technical Components of Certain Scanning Ser-

vices.-Section 1834(b)(4) (42 U.S.C. 1395m(b)(4)) is amended by inserting after

subparagraph (D) the following new paragraph:

"(E) In the case of the technical components of magnetic resonance ima-

ging (MRI) services and computer assisted tomography (CAT) services furnished

after December 31, 1990, the amount otherwise payable shall be reduced by 10 per-

cent.".

(e) Limitation on Adjustments.-For radiologist services furnished during 1991

for which payment is made under section 1834(b) of the Social Security Act-

(1) a carrier may not make any adjustment, under section 1842(b)(3)(B) of such

Act, in the payment amount for the service under section 1834(b) on the basis that

the payment amount is higher than the charge applicable, for a comparable service

and under comparable circumstances, to the policyholders and subscribers of the

carrier,

(2) no payment adjustment may be made under section 1842(b)(8) of such Act,

and

(3) section 1842(b)(9) of such Act shall not apply.

(f) Use of Localities.-Section 1834(b)(1)(B) (42 U.S.C. 1395m(b)(1)(B)) is

amended by inserting "locality," after "statewide,".

(g) Treatment of Nuclear Medicine Physicians.-

(1) Continuation of special rule.-Section 6105(b) of the Omnibus Budget Recon-

ciliation Act of 1989 is amended by striking all that follows "Social Security

Act" the second place it appears and inserting the following: "beginning April 1,

1990, and ending December 31, 1991, there shall be substituted for the fee sched-

ule otherwise applicable a fee schedule based [FN1/3] on the fee schedule computed

under such section (without regard to this subsection) and [FN2/3] on 101 percent

of the 1988 prevailing charge for such services.".

(2) Adjusted historical payment basis.-Section 1848(a)(2)(D) (42 U.S.C.

1395w-4(a)(2)(D)) is amended-

(A) in clause (ii) by inserting ", but excluding nuclear medicine services

that are subject to section 6105(b) of the Omnibus Budget Reconciliation Act of

1989" after "section 1834(b)(6))", and

(B) by adding at the end the following:

"(iii) Nuclear medicine services.-In applying clause (i) in the case of phys-

icians' services which are nuclear medicine services that are subject to section

6105(b) of the Omnibus Budget Reconciliation Act of 1989, there shall be substi-

tuted for the weighted average prevailing charge the amount provided under such

section.".

(h) Extension of Split Billing Rule for Interventional Radiologists.- Section

6105(c) of the Omnibus Budget Reconciliation Act of 1989 is amended by inserting

"or 1991" after "1990" each place it appears.

(i) Effective Dates.-

(1) Except as otherwise provided, the amendments made by this section shall

apply to services furnished on or after January 1, 1991.

(2) The amendment made by subsection (f) shall be effective as if included in
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the enactment of the Omnibus Budget Reconciliation Act of 1987.

SEC. 4103. ANESTHESIA SERVICES.

(a) Reduction in Fee Schedule.-Section 1842(q)(1) (42 U.S.C. 1395u(q)(1)) is

amended-

(1) by inserting "(A)" after "(q)(1)", and

(2) by adding at the end the following new subparagraph:

"(B) For physician anesthesia services furnished under this part during 1991,

the prevailing charge conversion factor used in a locality under this

subsection shall be determined as follows:

"(i) The Secretary shall estimate the national weighted average of the pre-

vailing charge conversion factors used under this subsection for services fur-

nished during 1990 after March 31, using the best available data.

"(ii) The national weighted average estimated under clause (i) shall be re-

duced by 7 percent.

"(iii) Subject to clause (iv), the prevailing charge conversion factor to be

applied in a locality is the sum of-

"(I) the product of (a) the portion of the reduced national weighted average

prevailing charge conversion factor computed under clause (ii) which is attribut-

able to physician work and (b) the geographic work index value for the locality

(specified in Addendum C to the Model Fee Schedule for Physician Services

(published on September 4, 1990, 55 Federal Register pp. 36238- 36243)); and

"(II) the product of (a) the remaining portion of the reduced national

weighted average prevailing charge conversion factor computed under clause (ii)

and (b) the geographic practice cost index value specified in section

1842(b)(14)(C)(iv) for the locality.

In applying this clause, 70 percent of the prevailing charge conversion factor

shall be considered to be attributable to physician work.

"(iv) The prevailing charge conversion factor to be applied to a locality un-

der this subparagraph shall not be reduced by more than 15 percent below the pre-

vailing charge conversion factor applied in the locality for the period during

1990 after March 31, but in no case shall the prevailing charge conversion factor

be less than 60 percent of the national weighted average of the prevailing charge

conversion factors (computed under clause (i)).".

(b) Extension of Reduction for Supervision of Concurrent Services.-Section

1842(b)(13) (42 U.S.C. 1395u(b)(13)) is amended by striking "1991" each place it

appears and inserting "1996".

SEC. 4104. PHYSICIAN PATHOLOGY SERVICES.

(a) Reduction in Payments for Physician Pathology Services.-Subsection (f) of

section 1834 (42 U.S.C. 1395m) is amended to read as follows:

"(f) Reduction in Payments for Physician Pathology Services During Fiscal Year
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1991.-

"(1) In general.-For physician pathology services furnished under this part

during 1991, the prevailing charges used in a locality under this part shall be 7

percent below the prevailing charges used in the locality under this part in 1990

after March 31.

"(2) Limitation.-The prevailing charge for the technical and professional com-

ponents of an physician pathology service furnished by a physician through an in-

dependent laboratory shall not be reduced pursuant to paragraph (1) to the extent

that such reduction would reduce such prevailing charge below 115 percent of the

prevailing charge for the professional component of such service when furnished by

a hospital-based physician in the same locality. For purposes of the preceding

sentence, an independent laboratory is a laboratory that is independent of a hos-

pital and separate from the attending or consulting physicians' office.".

(b) Conforming Amendments.-

(1) Section 1833(a)(1)(J) of such Act (42 U.S.C. 1395l(a)(1)) is amended by

striking "or physician pathology services" and by striking "or section 1834(f),

respectively".

(2) Section 1848(a)(1) of such Act (42 U.S.C. 1395w-4(a)(1)) is amended by

striking "or 1834(f)".

(3) Section 4050 of the Omnibus Budget Reconciliation Act of 1987 is repealed.

(c) Ancillary Policy.-The Secretary of Health and Human Services, in estab-

lishing ancillary policies under section 1848(c)(3) of the Social Security Act,

shall consider an appropriate adjustment to reflect the technical component of

furnishing physician pathology services through a laboratory that is independent

of a hospital and separate from an attending or consulting physician's office.

(d) Effective Date.-The amendments made by this section shall apply to ser-

vices furnished on or after January 1, 1991.

SEC. 4105. UPDATE FOR PHYSICIANS' SERVICES.

(a) Percentage Increase in MEI for 1991.-

(1) In general.-Section 1842(b)(4)(E) (42 U.S.C. 1395u(b)(4)(E)) is amended by

adding at the end the following new clause:

"(v) For purposes of this part for items and services furnished in 1991, the

percentage increase in the MEI is-

"(I) 0 percent for services (other than primary care services), and

"(II) 2 percent for primary care services (as defined in subsec-

tion (i)(4)).".

(2) Customary charges for 1991.-Section 1842(b)(4)(B) (42 U.S.C.

1395u(b)(4)(B)) is amended by adding at the end the following new clause:

"(iv) In determining the reasonable charge under paragraph (3) for physicians'

services (other than primary care services, as defined in subsection (i)(4)) fur-

nished during 1991, the customary charges shall be the same customary charges as

were recognized under this section for the 9-month period beginning April 1, 1990.

In a case in which subparagraph (F) applies (relating to new physicians) so as to
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limit the customary charges of a physician during 1990 to a percent of prevailing

charges, the previous sentence shall not prevent such limit on customary charges

under such subparagraph from increasing in 1991 to a higher percent of such pre-

vailing charges.".

(3) Change in payment for years after 1991.-Section 1848 of such Act (42

U.S.C. 1395w-4) is amended in subsection (d)(3)(A)-

(A) in clause (i), by inserting "except as provided in clause (iii)," after

"subparagraph (B),", and

(B) by adding at the end the following new clause:

"(iii) Adjustment in percentage increase.-In applying clause (i) for services

furnished in 1992 for which the appropriate update index is the index described in

clause (ii)(I), the percentage increase in the appropriate update index shall be

reduced by 0.4 percentage points.".

(b) Increase in Prevailing Charge Floor for Primary Care Services.-

(1) In general.-Section 1842(b)(4)(A)(vi) of such Act (42 U.S.C.

1395u(b)(4)(A)(vi)) is amended by striking "50 percent" and inserting "60 per-

cent".

(2) Budget neutral implementation.-In computing the conversion factor under

section 1848(d)(1)(B) of the Social Security Act for 1992, the Secretary of Health

and Human Services shall determine the estimated aggregate amount of payments un-

der part B of title XVIII of such Act for physicians' services in 1991 assuming

that the amendments made by this subsection did not apply.

(3) Effective date.-The amendments made by paragraphs (1) and (2) shall apply

to services furnished on or after January 1, 1991.

(c) Volume Performance Standard for Fiscal Year 1991.-Section 1848(f) ( 42

U.S.C. 1395w-4(f)) is amended-

(1) in paragraph (1)(C), by striking "1990" the first place it appears and in-

serting "1991", and

(2) by adding at the end of paragraph (2) the following:

"(C) Notwithstanding subparagraph (A), the performance standard rate of in-

crease for a category of physicians' services for fiscal year 1991 shall be the

sum of-

"(i) the Secretary's estimate of the percentage by which actual expenditures

for the category of physicians' services under this part for fiscal year 1991 ex-

ceed actual expenditures for such category of services in fiscal year 1990

(determined without regard to the amendments made by the Omnibus Budget Reconcili-

ation Act of 1990), and

"(ii) the Secretary's estimate of the percentage increase or decrease in ex-

penditures for the category of services in fiscal year 1991 (compared with fiscal

year 1990) that will result from changes in law and regulations (including the Om-

nibus Budget Reconciliation Act of 1990), reduced by 2 percentage points.".

(d) Not later than 45 days after the date of the enactment of this Act, the

Secretary of Health and Human Services, based on the most recent data available,

shall estimate and publish in the Federal Register the performance standard rates

of increase specified in section 1848(f)(2)(C) of the Social Security Act for
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fiscal year 1991.

SEC. 4106. NEW PHYSICIANS AND OTHER NEW HEALTH CARE PRACTITIONERS.

(a) Extension of Customary Charge Limit and Inclusion of Health Care Practi-

tioners.-

(1) In general.-Subparagraph (F) of section 1842(b)(4) (42 U.S.C. 1395u(b)(4))

is amended to read as follows:

"(F)(i) In the case of physicians' services and professional services of a

health care practitioner (other than primary care services and other than services

furnished in a rural area (as defined in section 1886(d)(2)(D)) that is desig-

nated, under section 332(a)(1)(A) of the Public Health Service Act, as a health

manpower shortage area) furnished during the physician's or practitioner's first

through fourth years of practice (if payment for those services is made separately

under this part and on other than a cost-related basis), the prevailing charge or

fee schedule amount to be applied under this part shall be 80 percent for the

first year of practice, 85 percent for the second year of practice, 90 percent for

the third year of practice, and 95 percent for the fourth year of practice, of the

prevailing charge or fee schedule amount for that service under the other provi-

sions of this part.

"(ii) For purposes of clause (i):

"(I) The term 'health care practitioner' means a physician assistant, certi-

fied nurse-midwife, qualified psychologist, nurse practitioner, clinical social

worker, physical therapist, occupational therapist, respiratory therapist, certi-

fied registered nurse anesthetist, or any other practitioner as may be specified

by the Secretary.

"(II) The term 'first year of practice' means, with respect to a physician or

practitioner, the first calendar year during the first 6 months of which the phys-

ician or practitioner furnishes professional services for which payment is made

under this part, and includes any period before such year.

"(III) The terms 'second year of practice', 'third year of practice',

and 'fourth year of practice' mean the second, third, and fourth calendar years,

respectively, following the first year of practice.".

(2) Conforming amendments.-Section 6108(a)(2)(A) of the Omnibus Budget Recon-

ciliation Act of 1989 is amended-

(A) by inserting "or 1991" after "1990", and

(B) by inserting "or 1990" after "1989".

(b) Application Under Fee Schedule.-

(1) In general.-Section 1848(a) (42 U.S.C. 1395w-4(a)) is amended by adding at

the end the following new paragraph:

"(4) Treatment of new physicians.-In the case of physicians' services fur-

nished by a physician before the end of the physician's first full calendar year

of furnishing services for which payment may be made under this part, and during

each of the 3 succeeding years, the fee schedule amount to be applied shall be 80

percent, 85 percent, 90 percent, and 95 percent, respectively, of the fee schedule
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amount applicable to physicians who are not subject to this paragraph. The preced-

ing sentence shall not apply to primary care services or services furnished in a

rural area (as defined in section 1886(d)(2)) that is designated under section

322(a)(1)(A) of the Public Health Service Act as a health manpower shortage

area.".

(2) Conforming amendments.-Section 1842(b)(4)(F), as amended by subsec-

tion (a), is amended-

(A) in clause (i), by striking "physicians' services and",

(B) in clause (i), by striking "physician's or", and

(C) in clause (ii)(II), by striking "physician or" each place it appears.

(c) Conforming Adjustment in Conversion Factor Computation.-In computing the

conversion factor under section 1848(d)(1)(B) for 1992, the Secretary of Health

and Human Services shall determine the estimated aggregate amount of payments un-

der part B for physicians' services in 1991 assuming that the amendments made by

this section (notwithstanding subsection (d)) applied to all services furnished

during such year.

(d) Effective Dates.-

(1) The amendments made by subsection (a) apply to services furnished after

1990, except that-

(A) the provisions concerning the third and fourth years of practice apply

only to physicians' services furnished after 1990 and 1991, respectively, and

(B) the provisions concerning the second, third, and fourth years of practice

apply only to services of a health care practitioner furnished after 1991, 1992,

and 1993, respectively.

(2) The amendments made by subsection (b) shall apply to services furnished

after 1991.

SEC. 4107. ASSISTANTS AT SURGERY.

(a) Physicians as Assistants-At-Surgery.-

(1) In general.-Section 1848(i) (42 U.S.C. 1395w-4(i)) is amended by adding at

the end the following:

"(2) Assistants-at-surgery.-

"(A) In general.-Subject to subparagraph (B), in the case of a surgical ser-

vice furnished by a physician, if payment is made separately under this part for

the services of a physician serving as an assistant-at-surgery, the fee schedule

amount shall not exceed 16 percent of the fee schedule amount otherwise determined

under this section for the global surgical service involved.

"(B) Denial of payment in certain cases.-If the Secretary determines, based on

the most recent data available, that for a surgical procedure (or class of surgic-

al procedures) the national average percentage of such procedure performed under

this part which involve the use of a physician as an assistant at surgery is less

than 5 percent, no payment may be made under this part for services of an assist-

ant at surgery involved in the procedure.".

(2) Application in 1991.-Section 1848(i)(2) of the Social Security Act, as ad-
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ded by the amendment made by paragraph (1), shall apply to services furnished in

1991 in the same manner as it applies to services furnished after 1991. In apply-

ing the previous sentence, the prevailing charge shall be substituted for the fee

schedule amount.

(b) Conforming Amendment.-Section 1862(a)(15) of such Act (42 U.S.C.

1395y(a)(15)) is amended-

(1) by inserting "(A)" after "(15)",

(2) by striking "; or" at the end and inserting ", or", and

(3) by adding at the end the following new subparagraph:

"(B) which are for services of an assistant at surgery to which section

1848(i)(2)(B) applies; or".

(c) Effective Date.-The amendment made by subsection shall apply with respect

to services furnished on or after January 1, 1992.

SEC. 4108. TECHNICAL COMPONENTS OF CERTAIN DIAGNOSTIC TESTS.

(a) In General.-Section 1842(b) of the Social Security Act (42 U.S.C.

1395u(b)), as amended by section 4101, is further amended by adding at the end the

following new paragraph:

"(18) With respect to payment under this part for the technical (as distinct

from professional) component of diagnostic tests (other than clinical diagnostic

laboratory tests and radiology services, including portable x-ray services) which

the Secretary shall designate (based on their high volume of expenditures under

this part), the reasonable charge for such technical component (including the ap-

plicable portion of a global service) may not exceed the national median of such

charges for all localities, as estimated by the Secretary using the best available

data.".

(b) Effective Date.-The amendment made by subsection (a) shall apply to tests

and services furnished on or after January 1, 1991.

SEC. 4109. INTERPRETATION OF ELECTROCARDIOGRAMS.

(a) In General.-Section 1848(b) of the Social Security Act (42 U.S.C.

1395w-4(b)) is amended by adding at the end the following new paragraph:

"(3) Treatment of interpretation of electrocardiograms.-If payment is made un-

der this part for a visit to a physician or consultation with a physician and, as

part of or in conjunction with the visit or consultation there is an electrocardi-

ogram performed or ordered to be performed, no payment may be made under this part

with respect to the interpretation of the electrocardiogram and no physician may

bill an individual enrolled under this part separately for such an interpretation.

If a physician knowingly and willfully bills one or more individuals in violation

of the previous sentence, the Secretary may apply sanctions against the physician

or entity in accordance with section 1842(j)(2).".

(b) Effective Date.-The amendment made by subsection (a) shall apply to ser-

vices furnished on or after January 1, 1992. In applying section 1848(d)(1)(B) of

the Social Security Act (in computing the initial budget-neutral conversion factor
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for 1991), the Secretary shall compute such factor assuming that section

1848(b)(3) of such Act (as added by the amendment made by subsection (a)) had ap-

plied to physicians' services furnished during 1991.

SEC. 4110. RECIPROCAL BILLING ARRANGEMENTS.

(a) In General.-The first sentence of section 1842(b)(6) of the Social Secur-

ity Act (42 U.S.C. 1395u(b)(6)) is amended-

(1) by striking "and" before "(C)", and

(2) by inserting before the period at the end the following: ", and (D) pay-

ment may be made to a physician who arranges for visit services (including emer-

gency visits and related services) to be provided to an individual by a second

physician on an occasional, reciprocal basis if (i) the first physician is un-

available to provide the visit services, (ii) the individual has arranged or seeks

to receive the visit services from the first physician, (iii) the claim form sub-

mitted to the carrier includes the second physician's unique identifier (provided

under the system established under subsection (r)) and indicates that the claim is

for such a 'covered visit service (and related services)', and (iv) the visit ser-

vices are not provided by the second physician over a continuous period of longer

than 60 days".

(b) Effective Date.-The amendment made by subsection (a) shall apply to ser-

vices furnished on or after the first day of the first month beginning more than

60 days after the date of the enactment of this Act.

SEC. 4111. STUDY OF PREPAYMENT MEDICAL REVIEW SCREENS.

(a) In General.-The Secretary of Health and Human Services shall conduct a

study of the effect of the release of medicare prepayment medical review screen

parameters on physician billings for the services to which the parameters apply.

(b) Limitations.-The study shall be based upon the release of the screen para-

meters at a minimum of six carriers.

(c) Report.-The Secretary shall report the results of the study to the Commit-

tees on Ways and Means and Energy and Commerce of the House of Representatives and

the Committee on Finance of the Senate not later than October 1, 1992.

SEC. 4112. PRACTICING PHYSICIANS ADVISORY COUNCIL.

Title XVIII of the Social Security Act is amended by inserting after section

1867 the following new section:

"practicing physicians advisory council

"Sec. 1868. (a) The Secretary shall appoint, based upon nominations submitted

by medical organizations representing physicians, a Practicing Physicians Advisory

Council (in this section referred to as the 'Council') to be composed of 15 physi-

cians, each of whom has submitted at least 250 claims for physicians' services un-

der this title in the previous year. At least 11 of the members of the Council
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shall be physicians described in section 1861(r)(1) and the members of the Council

shall include both participating and nonparticipating physicians and physicians

practicing in rural areas and underserved urban areas.

"(b) The Council shall meet once during each calendar quarter to discuss cer-

tain proposed changes in regulations and carrier manual instructions related to

physician services identified by the Secretary. To the extent feasible and con-

sistent with statutory deadlines, such consultation shall occur before the public-

ation of such proposed changes.

"(c) Members of the Council shall be entitled to receive reimbursement of ex-

penses and per diem in lieu of subsistence in the same manner as other members of

advisory councils appointed by the Secretary are provided such reimbursement and

per diem under this title.".

SEC. 4113. STUDY OF AGGREGATION RULE FOR CLAIMS FOR SIMILAR PHYSICIANS' SERVICES.

The Secretary of Health and Human Services shall carry out a study of the ef-

fects of permitting the aggregation of claims that involve common issues of law

and fact furnished in the same carrier area to two or more individuals by two or

more physicians within the same 12-month period for purposes of appeals provided

for under section 1869(b)(2). Such study shall be conducted in at least four car-

rier areas. The Secretary shall report on the results of such study and any recom-

mendations to the Committee on Finance of the Senate and the Committees on Energy

and Commerce and Ways and Means of the House of Representatives by December 31,

1992.

SEC. 4114. UTILIZATION SCREENS FOR PHYSICIAN VISITS IN REHABILITATION HOSPITALS.

Not later than 180 days after the date of the enactment of this Act, the Sec-

retary of Health and Human Services shall issue guidelines to assure a uniform

level of review of physician visits to patients of a rehabilitation hospital or

unit patients after the medical review screen parameter established under section

4085(h) of the Omnibus Budget Reconciliation Act of 1987 has been exceeded.

SEC. 4115. STUDY OF REGIONAL VARIATIONS IN IMPACT OF MEDICARE PHYSICIAN PAYMENT

REFORM.

(a) Study.-The Secretary of Health and Human Services shall conduct a study

of-

(1) factors that may explain geographic variations in Medicare reasonable

charges for physicians' services that are not attributable to variations in physi-

cian practice costs (including the supply of physicians in an area and area vari-

ations in the mix of services furnished);

(2) the extent to which the geographic practice cost indices applied under the

fee schedule established under section 1848 of the Social Security Act accurately

reflect variations in practice costs and malpractice costs (and alternative

sources of information upon which to base such indices);
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(3) the impact of the transition to a national, resource-based fee schedule

for physicians' services under Medicare on access to physicians' services in areas

that experience a disproportionately large reduction in payments for physicians'

services under the fee schedule by reason of such variations; and

(4) appropriate adjustments or modifications in the transition to, or manner

of determining payments under, the fee schedule established under section 1848 of

the Social Security Act, to compensate for such variations and ensure continued

access to physicians' services for Medicare beneficiaries in such areas.

(b) Report.-By not later than July 1, 1992, the Secretary shall submit to Con-

gress a report on the study conducted under subsection (a).

SEC. 4116. LIMITATION ON BENEFICIARY LIABILITY.

Section 1848(g)(2)(A) (42 U.S.C. 1395w-4(g)(2)(A)) is amended by adding at the

end thereof the following:

"In the case of evaluation and management services (as specified in section

1842(b)(16)(B)(ii)), the preceding sentence shall be applied by substituting '40

percent' for '25 percent'.".

SEC. 4117. STATEWIDE FEE SCHEDULE AREAS FOR PHYSICIANS' SERVICES.

(a) In General.-Notwithstanding section 1848(j)(2) of the Social Security Act

(42 U.S.C. 1395w-4(j)(2)), in the case of the States of Nebraska and Oklahoma, if

the respective State meets the requirements specified in subsection (b) on or be-

fore April 1, 1991, the Secretary of Health and Human Services (Secretary) shall

treat the State as a single fee schedule area for purposes of determining-

(1) the adjusted historical payment basis (as defined in section 1848(a)(2)(D)

of such Act (42 U.S.C. 1395w-4(a)(2)(D))), and

(2) the fee schedule amount (as referred to in section 1848(a) (42 U.S.C.

1395w-4(a)) of such Act),

for physicians' services (as defined in section 1848(j)(3) of such Act (42

U.S.C. 1395w-4(j)(3))) furnished on or after January 1, 1992.

(b) Requirements.-The requirements specified in this subsection are that (on

or before April 1, 1991) there are written expressions of support for treatment of

the State as a single fee schedule area (on a budget-neutral basis) from-

(1) each member of the congressional delegation from the State, and

(2) organizations representing urban and rural physicians in the State.

(c) Budget Neutrality.-Notwithstanding section 1842(b)(3) of such Act (42

U.S.C. 1395u(b)(3)), the Secretary shall provide for treatment of a State as a

single fee schedule area (as described in subsection (a)) in a manner that ensures

that total payments for physicians' services (as so defined) furnished by physi-

cians in the State during 1992 are not greater or less than total payments for

such services would have been but for such treatment.

(d) Construction.-Nothing in this section shall be construed as limiting the

availability (to the Secretary, the appropriate agency or organization with a con-

tract under section 1842, or physicians in a State) of otherwise applicable admin-
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istrative procedures for modifying the fee schedule area or areas in the State

after implementation of subsection (a) with respect to the State.

SEC. 4118. TECHNICAL CORRECTIONS.

(a) Overvalued Procedures.-

(1) Section 1842(b)(14) of the Social Security Act (42 U.S.C. 1395u(b)(14)) is

amended-

(A) in subparagraph (B)(iii)(I), by striking "practice expense ratio for the

service (specified in table #1 in the Joint Explanatory Statement referred to in

subparagraph (C)(i))" and inserting "practice expense component (percent), divided

by 100, specified in appendix A (pages 187 through 194) of the Report of the Medi-

care and Medicaid Health Budget Reconciliation Amendments of 1989, prepared by the

Subcommittee on Health and the Environment of the Committee on Energy and Com-

merce, House of Representatives, (Committee Print 101-M, 101st Congress, 1st Ses-

sion) for the service";

(B) in subparagraph (B)(iii)(II), by striking "practice expense ratio" and in-

serting "practice expense component (percent), divided by 100";

(C) in subparagraph (C)(i), by striking "physicians' services specified in Ta-

ble #2 in the Joint Explanatory Statement of the Committee of Conference submitted

with the Conference Report to accompany H.R. 3299 (the 'Omnibus Budget Reconcili-

ation Act of 1989'), 101st Congress," and inserting "procedures specified (by code

and description) in the Overvalued Procedures List for Finance Committee, Revised

September 20, 1989, prepared by the Physician Payment Review Commission";

(D) in subparagraph (C)(iii), by striking "The 'percent change' specified in

this clause, for a physicians' service specified in clause (i), is the percent

change specified for the service in table #2 in the Joint Explanatory Statement"

and inserting "The 'percentage change' specified in this clause, for a physicians'

service specified in clause (i), is the percent difference (but expressed as a

positive number) specified for the service in the list"; and

(E) in subparagraph (C)(iv), by striking "such value specified for the local-

ity in table #3 in the Joint Explanatory Statement referred to in clause (i)" and

inserting "the Geographic Overhead Costs Index specified for the locality in table

1 of the September 1989 Supplement to the Geographic Medicare Economic Index: Al-

ternative Approaches (prepared by the Urban Institute and the Center for Health

Economics Research)".

(2) Section 1842(b)(4)(E)(iv)(I) of such Act (42 U.S.C. 1395u(b)(4)(E)(iv)(I))

is amended by striking "Table #2" and all that follows through "101st Congress"

and inserting "the list referred to in paragraph (14)(C)(i)".

(3) The amendments made by paragraphs (1) and (2) apply to services furnished

after March 1990.

(b) MVPS as Multiplicative, Not Additive.-Section 1848(f)(2)(A) ( 42 U.S.C.

1395w-4(f)(2)(A)) is amended-

(1) in the matter preceding clause (i) by striking "sum" and insert-

ing "product";
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(2) in clauses (i) through (iv), by inserting "1 plus" before "the Secret-

ary's" each place it appears,

(3) in clause (i), by inserting "(divided by 100)" after "percentage in-

crease",

(4) in clauses (ii) and (iv), by inserting "(divided by 100)"

after "decrease",

(5) in clause (iii), by inserting "(divided by 100)" after "percentage

growth", and

(6) in the matter following clause (iv), by striking "reduced" and inserting

"minus 1, multiplied by 100, and reduced".

(c) Periodic Review of Geographic Adjustment Factors.-Section 1848(e)(1) of

such Act is amended-

(1) in subparagraph (A), by striking "subparagraph (B)" and insert-

ing "subparagraphs (B) and (C)", and

(2) by adding at the end the following new subparagraph:

"(C) Periodic review and adjustments in geographic adjustment factors.-The

Secretary, not less often than every 3 years, shall review the indices established

under subparagraph (A) and the geographic index values applied under this subsec-

tion for all fee schedule areas. Based on such review, the Secretary may revise

such index and adjust such index values, except that, if more than 1 year has

elasped since the last previous adjustment, the adjustment to be applied in the

first year of the next adjustment shall be [FN1/2] of the adjustment that other-

wise would be made.".

(d) Elimination of Restriction on Incorporation of Time in Visit Codes.- Sec-

tion 1848(c)(4) (42 U.S.C. 1395w-4(c)(4)) is amended by striking "only for ser-

vices furnished on or after January 1, 1993".

(e) Treatment of Price Increase in Determining Performance Standard Rates of

Increase.-Section 1848(f)(2)(A)(iv) (42 U.S.C. 1395w-4(f)(2)(A)(iv)) is amended by

inserting "including changes in law and regulations affecting the percentage in-

crease described in clause (i)" after "law or regulations".

(f) Miscellaneous Fee Schedule Corrections.-

(1) Changes in section 1848.-Section 1848 of the Social Security Act (42

U.S.C. 1395w-4) is amended-

(A) in subsection (c)(1)(B), by striking the last sentence;

(B) in subsections (c)(3)(C)(ii)(II) and (c)(3)(C)(iii)(II), by striking "by"

the first place it appears in each respective subsection,

(C) in subsection (c), by redesignating the second paragraph (3), and para-

graphs (4) and (5), as paragraphs (4) through (6), respectively;

(D) in subsection (c)(4), as redesignated by subparagraph (C), is amended by

striking "subsection" and inserting "section";

(E) in subsection (d)(1)(A), by striking "subparagraph (C)" and insert-

ing "paragraph (3)";

(F) in subsection (d)(1)-

(i) in subparagraph (A)-

(I) by inserting "(or factors)" after "conversion factor" each place it ap-
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pears,

(II) by inserting "or updates" after "update", and

(III) by striking "subparagraph (C)" and inserting "paragraph (3)"; and

(ii) in subparagraph (C)-

(I) in clause (i), by striking "(or factors)", and

(II) in clause (ii), by inserting "the conversion factor (or factors) which

will apply to physicians' services for the following year and" before "the update

(or updates)", and by striking "the following" and inserting "such";

(G) in subsection (d)(2)(A), in the matter preceding clause (i), by striking

"services" the first place it appears and inserting "services (as defined in sub-

section (f)(5)(A))";

(H) in subsection (d)(2)(A)(ii)-

(i) by striking "(as defined in subsection (f)(5)(A))" and inserting "and for

the services involved", and

(ii) by striking "all such physicians"' and inserting "such"; and

(I) in the last sentence of subsection (d)(2)(A), by striking "proportion of

HMO enrollees" and inserting "proportion of individuals who are enrolled under

this part who are HMO enrollees";

(J) in subsection (d)(2)(E)(i), by inserting "the" after "as set forth in";

(K) in subsection (d)(2)(E)(ii)(I), by inserting "payments for" after "under

this part for";

(L) in subsection (d)(3)(B)-

(i) in clause (i)-

(I) by striking "update for" and inserting "update for a category of physi-

cians' services for"; and

(II) by striking "physicians' services (as defined in subsection (f)(5)(A))"

and inserting "services in such category";

(ii) in clause (ii)-

(I) by inserting "more than" after "decrease of"; and

(II) in subclause (I), by striking "more than";

(M) in paragraphs (1)(D)(i) and (2)(A)(i) of subsection (f), by strik-

ing "calendar years" and inserting "portions of calendar years";

(N) in subsection (f)(2)(A)-

(i) by striking "each performance standard rate of increase" and inserting

"the performance standard rate of increase, for all physicians' services and for

each category of physicians' services,",

(ii) in clause (i), by striking "physicians' services (as defined in subsec-

tion (f)(5)(A)" and inserting "all physicians' services or for the category of

physicians' services, respectively,",

(iii) in clause (iii), by striking "physicians' services" and inserting "all

physicians' services or of the category of physicians' services, respectively,",

and

(iv) in clause (iv), by striking "physicians' services (as defined in subsec-

tion (f)(5)(A))" and inserting "all physicians' services or of the category of

physicians' services, respectively,";
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(O) in subsection (f)(4)(A), by striking "paragraph (B)" and insert-

ing "subparagraph (B)";

(P) in subsection (f)(4)(B), by striking "Congress specifically approves the

plan" and inserting "specifically approved by law";

(Q) in subparagraphs (A) and (B) of subsection (g)(2), by inserting "other

than radiologist services subject to section 1834(b)," after "during 1991," and

after "during 1992,", respectively;

(R) in subsection (i)(1)(A), by striking "historical payment basis (as

defined in subsection (a)(2)(C)(i))" and inserting "adjusted historical payment

basis (as defined in subsection (a)(2)(D)(i))"; and

(S) in subsection (j)(1), by striking ", and such other" and all that follows

through the period and inserting "(as defined by the Secretary) and all other

physicians' services.".

(2) Miscellaneous.-

(A) Effective as if included in the Omnibus Budget Reconciliation Act of 1989,

section 6102(e)(4) of such Act is amended by inserting "determined" after "prevail-

ing charge rate".

(B) Effective January 1, 1991, section 1842(b)(3)(G) of the Social Security

Act, as amended by section 6102(e)(2) of Omnibus Budget Reconciliation Act of

1989, is amended by striking "subsection (j)(1)(C)" and inserting "section

1848(g)(2)".

(C) Section 1842(b)(12)(A)(ii)(II) of the Social Security Act, as amended by

section 6102(e)(4) of the Omnibus Budget Reconciliation Act of 1989, is amended by

striking ", as the case may be".

(D) Section 1833(a)(1)(H) of the Social Security Act, as amended by section

6102(e)(5) of the Omnibus Budget Reconciliation Act of 1989, is amended by strik-

ing ", as the case may be".

(E) Section 6102(e)(11) of the Omnibus Budget Reconciliation Act of 1989 is

amended by inserting "of Health and Human Services" after "Secretary".

(F) Effective as if included in the enactment of the Omnibus Budget Reconcili-

ation Act of 1989, section 922(d)(1) of the Public Health Service Act (42 U.S.C.

299c-1(d)(1)) is amended-

(i) by inserting "(other than of dissemination activities)" after "evalu-

ations", and

(ii) by inserting "research, demonstration projects, or evaluations of" after

"applications with respect to".

(g) Repeal of Reports No Longer Required.-

(1) Subsection (b) of section 4043 of the Omnibus Budget Reconciliation Act of

1987 is repealed.

(2) Subsection (c) of section 4048 of such Act is repealed.

(3) Section 4049(b)(1) of such Act is amended by striking ", and shall report"

and all that follows up to the period at the end.

(4) Section 4056(a)(1) of such Act, as redesignated by section 411(f)(14) of

the Medicare Catastrophic Coverage Act of 1988, is amended by striking the last

sentence.
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(5) Section 4056(b)(2) of such Act is amended by striking the second sentence.

(h) Adjustment of Effective Dates.-Effective as if included in the enactment

of the Omnibus Budget Reconciliation Act of 1987-

(1) section 4048(b) of such Act is amended by striking "January 1, 1989" and

inserting "March 1, 1989", and

(2) section 4049(b)(2) of such Act is amended by striking "January 1, 1989"

and inserting "April 1, 1989".

(i) Transfer of Provision Into Title XVIII.-

(1) Section 1842 of the Social Security Act (42 U.S.C. 1395u) is amended by

adding at the end the following new subsection:

"(r) The Secretary shall establish a system which provides for a unique iden-

tifier for each physician who furnishes services for which payment may be made un-

der this title.".

(2) Section 9202 of the Consolidated Omnibus Budget Reconciliation Act of 1985

is amended by striking subsection (g).

(j) PPRC.-(1) Section 1845 of such Act (42 U.S.C. 1395w-1) is amended-

(A) in subsection (a)(3), by striking "include physicians" and insert-

ing "include (but need not be limited to) physicians";

(B) by striking subsection (b)(3);

(C) in subsection (b)(2)-

(i) by striking "and" at the end of subparagraph (H),

(ii) by striking the period at the end of subparagraph (I) and inserting a

semicolon,

(iii) by striking subparagraphs (A), (B), (C), and (F),

(iv) by redesignating subparagraphs (D), (E), (G), (H), and (I) as subpara-

graphs (A), (B), (C), (D), and (E), and

(v) by adding at the end the following new subparagraphs:

"(F) make recommendations regarding major issues in the implementation of the

resource-based relative value scale established under section 1848(c);

"(G) make recommendations regarding further development of the volume perform-

ance standards established under section 1848(f), including the development of

State-based programs;

"(H) consider policies to provide payment incentives to increase patient ac-

cess to primary care and other physician services in large urban and rural areas,

including policies regarding payments to physicians pursuant to title XIX;

"(I) review and consider the number and practice specialties of physicians in

training and payments under this title for graduate medical education costs;

"(J) make recommendations regarding issues relating to utilization review and

quality of care, including the effectiveness of peer review procedures and other

quality assurance programs applicable to physicians and providers under this title

and physician certification and licensing standards and procedures;

"(K) make recommendations regarding options to help constrain the costs of

health insurance to employers, including incentives under this title;

"(L) comment on the recommendations affecting physician payment under the

medicare program that are included in the budget submitted by the President pursu-
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ant to section 1105 of title 31, United States Code; and

"(M) make recommendations regarding medical malpractice liability reform and

physician certification and licensing standards and procedures."; and

(D) by striking subsection (e) and redesignating subsection (f) as subsection

(e).

(2) In Section 1842(b)(2)(A) is amended by striking "section 1845(f)(2)" and

inserting "section 1845(e)(2)".

(k) Prohibition of Certain Adjustments.-Section 1848(i) is amended by adding

at the end the following new paragraph:

"(3) No comparability adjustment.-For physicians' services for which payment

under this part is determined under this section-

"(A) a carrier may not make any adjustment in the payment amount under section

1842(b)(3)(B) on the basis that the payment amount is higher than the charge ap-

plicable, for a comparable services and under comparable circumstances, to the

policyholders and subscribers of the carrier,

"(B) no payment adjustment may be made under section 1842(b)(8), and

"(C) section 1842(b)(9) shall not apply .".

SUBPART B-PROVISIONS RELATING TO OTHER ITEMS AND SERVICES

SEC. 4151. PAYMENTS FOR OUTPATIENT HOSPITAL SERVICES.

(a) Reduction in Payments for Capital-Related Costs.-

(1) In general.-Section 1861(v)(1)(S)(ii)(I) (42 U.S.C. 1395x(v)(1)(S)(ii)(I))

is amended by inserting before the period at the end the following: ", by 15 per-

cent for payments attributable to portions of cost reporting periods occurring

during fiscal year 1991, and by 10 percent for payments attributable to portions

of cost reporting periods occurring during fiscal year 1992, 1993, 1994, or 1995".

(2) Exemption for rural primary care hospitals.-Section 1861(v)(1)(S)(ii)(II)

(42 U.S.C. 1395x(v)(1)(S)(ii)(II)) is amended by striking "1886(d)(5)(D)(iii))."

and inserting "1886(d)(5)(D)(iii) or a rural primary care hospital (as defined in

section 1861(mm)(1))."

(b) Reduction in Reasonable Costs of Hospital Outpatient Services.-

(1) In general.-Section 1861(v)(1)(S)(ii) (42 U.S.C. 1395x(v)(1)(S)(ii)) is

amended-

(A) in subclause (II)-

(i) by striking "Subclause (I)" and inserting "Subclauses (I) and (II)", and

(ii) by striking "capital-related costs of any hospital" and inserting "costs

of hospital outpatient services provided by any hospital";

(B) in subclause (III)-

(i) by striking "subclause (I)" and inserting "subclauses (I) and (II)", and

(ii) by striking "capital-related" and inserting "the";

(C) by redesignating subclauses (II) and (III) as subclauses (III) and (IV);

and

(D) by inserting after subclause (I) the following new subclause:
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"(II) The Secretary shall reduce the reasonable cost of outpatient hospital

services (other than the capital-related costs of such services) otherwise determ-

ined pursuant to section 1833(a)(2)(B)(i)(I) by 5.8 percent for payments attribut-

able to portions of cost reporting periods occurring during fiscal years 1991,

1992, 1993, 1994, or 1995.".

(2) Prospective payment system for hospital outpatient services.-

(A) Development of proposal.-The Secretary of Health and Human Services shall

develop a proposal to replace the current system under which payment is made for

hospital outpatient services under title XVIII of the Social Security Act with a

system under which such payments would be made on the basis of prospectively de-

termined rates. In developing any proposal under this paragraph, the Secretary

shall consider-

(i) the need to provide for appropriate limits on increases in expenditures

under the medicare program;

(ii) the need to adjust prospectively determined rates to account for changes

in a hospital's outpatient case mix, severity of illness of patients, volume of

cases, and the development of new technologies and standards of medical practice;

(iii) providing hospitals with incentives to control the costs of providing

outpatient services;

(iv) the feasibility and appropriateness of including payment for outpatient

services not currently paid on a cost-related basis under the medicare program

(including clinical diagnostic laboratory tests and dialysis services) in the sys-

tem;

(v) the need to increase payments under the system to hospitals that treat a

disproportionate share of low-income patients, teaching hospitals, and hospitals

located in geographic areas with high wages and wage-related costs;

(vi) the feasibility and appropriateness of bundling services into larger

units, such as episodes or visits, in establishing the basic unit for making pay-

ments under the system; and

(vii) the feasibility and appropriateness of varying payments under the sys-

tem on the basis of whether services are provided in a free-standing or hospital-

based facility.

(B) Reports.-(i) By not later than January 1, 1991, the Administrator of the

Health Care Financing Administration shall submit research findings relating to

prospective payments for hospital outpatient services to the Committee on Finance

of the Senate and the Committees on Ways and Means and Energy and Commerce of the

House of Representatives.

(ii) By not later than September 1, 1991, the Secretary shall submit the pro-

posal developed under subparagraph (A) to such Committees.

(iii) By not later than March 1, 1992, the Prospective Payment Assessment Com-

mission shall submit an analysis of and comments on the proposal developed under

subparagraph (A) to such Committees.

(c) Payments for Ambulatory Surgical Procedures and Radiology Services.-

(1) Modification of cost and asc proportions of asc blend amounts.-

(A) In general.-Section 1833(i)(3)(B)(ii) (42 U.S.C. 1395l(i)(3)(B)(ii)) is
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amended-

(i) in subclause (I), by striking "and 50 percent for other cost reporting

periods." and inserting "50 percent for reporting periods beginning on or after

October 1, 1988, and on or before December 31, 1990, and 42 percent for portions

of cost reporting periods beginning on or after January 1, 1991."; and

(ii) in subclause (II), by striking "and 50 percent for other cost reporting

periods." and inserting "50 percent for reporting periods beginning on or after

October 1, 1988, and on or before December 31, 1990, and 58 percent for portions

of cost reporting periods beginning on or after January 1, 1991.".

(B) Extension of asc blend amounts for eye and eye and ear specialty hospit-

als.-The last sentence of section 1833(i)(3)(B)(ii) (42 U.S.C. 1395l(i)(3)(B)(ii))

is amended by striking "in fiscal year 1989 or fiscal year 1990" and inserting "on

or after October 1, 1988, and before January 1, 1995".

(2) Modification of cost and charge proportions for radiology services.- Sec-

tion 1833(n)(1)(B)(ii)(I) (42 U.S.C. 1395l(n)(1)(B)(ii)(I)) is amended by striking

the period at the end and inserting ", and such term means 42 percent in the case

of outpatient radiology services for portions of cost reporting periods beginning

on or after January 1, 1991.".

(3) 2-Year freeze in allowance for intraocular Lenses.- Notwithstanding sec-

tion 1833(i)(2)(A)(iii) of the Social Security Act, the amount of payment determ-

ined under such section for the insertion of an intraocular lens during or sub-

sequent to cataract surgery furnished to an individual in an ambulatory surgical

center on or after the date of the enactment of this Act and on or before December

31, 1992, shall be equal to $200.

SEC. 4152. DURABLE MEDICAL EQUIPMENT.

(a) Payments for Seat-Lift and TENS.-

(1) 15 percent reduction in payments for transcutaneous electrical nerve stim-

ulators.-Section 1834(a)(1)(D) of the Social Security Act (42 U.S.C.

1395m(a)(1)(D)) is amended by inserting before the period at the end the follow-

ing: ", and, in the case of a transcutaneous electrical nerve stimulator furnished

on or after January 1, 1991, the Secretary shall further reduce such payment

amount (as previously reduced) by 15 percent".

(2) Seat-lifts.-Section 1861(n) of the Social Security Act (42 U.S.C.

1395x(n)) is amended by adding at the end the following: "With respect to a seat-

lift chair, such term includes only the seat-lift mechanism and does not include

the chair.".

(3) Effective date.-The amendment made by subsection (a) shall apply to items

furnished on or after January 1, 1991.

(b) Development and Application of National Limits on Fees.-

(1) Inexpensive and routinely purchased durable medical equipment and items

requiring frequent and substantial servicing.-Paragraphs (2) and (3) of section

1834(a) of such Act (42 U.S.C. 1395m(a)) are each amended-

(A) in subparagraph (B)(i), by striking "or" at the end;
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(B) by striking clause (ii) of subparagraph (B) and inserting the following:

"(ii) in 1991 is the sum of (I) 67 percent of the local payment amount for

the item or device computed under subparagraph (C)(i)(I) for 1991, and (II) 33

percent of the national limited payment amount for the item or device computed un-

der subparagraph (C)(ii) for 1991;

"(iii) in 1992 is the sum of (I) 33 percent of the local payment amount for

the item or device computed under subparagraph (C)(i)(II) for 1992, and (II) 67

percent of the national limited payment amount for the item or device computed un-

der subparagraph (C)(ii) for 1992; and

"(iv) in 1993 and each subsequent year is the national limited payment amount

for the item or device computed under subparagraph (C)(ii) for that year."; and

(C) by adding at the end the following new subparagraph:

"(C) Computation of local payment amount and national limited payment

amount.-For purposes of subparagraph (B)-

"(i) the local payment amount for an item or device for a year is equal to-

"(I) for 1991, the amount specified in subparagraph (B)(i) for 1990 increased

by the covered item update for 1991, and

"(II) for 1992, the amount determined under this clause for the preceding

year increased by the covered item update for 1992; and

"(ii) the national limited payment amount for an item or device for a year is

equal to-

"(I) for 1991, the local payment amount determined under clause (i) for such

item or device for that year, except that the national limited payment amount may

not exceed 100 percent of the weighted average of all local payment amounts de-

termined under such clause for such item for that year and may not be less than 85

percent of the weighted average of all local payment amounts determined under such

clause for such item, and

"(II) for each subsequent year, the amount determined under this clause for

the preceding year increased by the covered item update for such subsequent

year.".

(2) Miscellaneous items and other covered items.-Section 1834(a)(8) (42 U.S.C.

1395m(a)(8)) is amended-

(A) in subparagraph (A)(ii)-

(i) by striking "or" at the end of subclause (I);

(ii) in subclause (II)-

(I) by striking "1991 or", and

(II) by striking "the percentage increase" and all that follows through the

period and inserting "the covered item update for the year.";

(iii) by redesignating subclause (II) as subclause (III); and

(iv) by inserting after subclause (I) the following new subclause:

"(II) in 1991, equal to the local purchase price computed under this clause

for the previous year, increased by the covered item update for 1991, and de-

creased by the percentage by which the average of the reasonable charges for

claims paid for all items described in paragraph (7) is lower than the average of

the purchase prices submitted for such items during the final 9 months of 1988;
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or";

(B) by amending subparagraph (B) to read as follows:

"(B) Computation of national limited monthly payment rate.-With respect to the

furnishing of a particular item in a year, the Secretary shall compute a national

limited purchase price-

"(i) for 1991, equal to the local purchase price computed under subparagraph

(A)(ii) for the item for the year, except that such national limited purchase

price may not exceed 100 percent of the weighted average of all local purchase

prices for the item computed under such subparagraph for the year, and may not be

less than 85 percent of the weighted average of all local purchase prices for the

item computed under such subparagraph for the year; and

"(ii) for each subsequent year, equal to the amount determined under this

subparagraph for the preceding year increased by the covered item update for such

subsequent year.";

(C) in subparagraph (C)-

(i) by striking "regional purchase price" each place it appears and inserting

"national limited purchase price",

(ii) by striking "and subject to subparagraph (D)",

(iii) in clause (ii)-

(I) by striking "75" and inserting "67"; and

(II) by striking "25" and inserting "33", and

(iv) in clause (iii)-

(I) in subclause (I), by striking "50" and inserting "33" and by striking

"(A)(ii)(II)" and inserting "(A)(ii)(III)"; and

(II) in subclause (II), by striking "50" and inserting "67"; and

(D) by striking subparagraph (D).

(3) Oxygen and oxygen equipment.-Section 1834(a)(9) of such Act (42 U.S.C.

1395m(a)(9)) is amended-

(A) in subparagraph (A)(ii)(II), by striking "the percentage increase" and all

that follows through the period and inserting "the covered item increase for the

year.";

(B) by amending subparagraph (B) to read as follows:

"(B) Computation of national limited monthly payment rate.-With respect to the

furnishing of an item in a year, the Secretary shall compute a national limited

monthly payment rate equal to-

"(i) for 1991, the local monthly payment rate computed under subparagraph

(A)(ii)(II) for the item for the year, except that such national limited monthly

payment rate may not exceed 100 percent of the weighted average of all local

monthly payment rates computed for the item under such subparagraph for the year,

and may not be less than 85 percent of the weighted average of all local monthly

payment rates computed for the item under such subparagraph for the year; and

"(ii) for each subsequent year, equal to the amount determined under this

subparagraph for the preceding year increased by the covered item update for such

subsequent year.";

(C) in subparagraph (C)-
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(i) by striking "regional monthly payment rate" each place it appears and in-

serting "national limited monthly payment rate",

(ii) in clause (ii)-

(I) by striking "75" and inserting "67"; and

(II) by striking "25" and inserting "33", and

(iii) in clause (iii)-

(I) in subclause (I), by striking "50" and inserting "33"; and

(II) in subclause (II), by striking "50" and inserting "67" and by striking

"(B)(i)" and inserting "(B)(ii)"; and

(D) by striking subparagraph (D).

(4) Definition.-Section 1834(a) (42 U.S.C. 1395m(a)) is amended by adding at

the end the following new paragraph:

"(14) Covered item update.-In this subsection, the term 'covered item update'

means, with respect to a year-

"(A) for 1991 and 1992, a reduction of 1 percentage point; and

"(B) for a subsequent year, the percentage increase in the consumer price in-

dex for all urban consumers (U.S. city average) for the 12-month period ending

with June of the previous year.".

(5) Conforming amendment.-Section 1834(a)(12) (42 U.S.C. 1395m(a)(12)) is

amended by striking "defined for purposes of paragraphs (8)(B) and (9)(B)".

(c) Treatment of "Rental Cap" Items.-

(1) Limitation on monthly recognized rental amounts for miscellaneous

items.-Section 1834(a)(7)(A)(i) (42 U.S.C. 1395m(a)(7)(A)(i)) is amended-

(A) by striking "for each such month" and inserting "for each of the first 3

months of such period"; and

(B) by striking the semicolon at the end and inserting the following: ", and

for each of the remaining months of such period is 7.5 percent of such purchase

price;".

(2) Offer of option to purchase for miscellaneous items; establishment of

reasonable lifetime.-Section 1834(a)(7) of such Act (42 U.S.C. 1395m(a)(7)(A)) is

amended-

(A) in subparagraph (A)(i), by striking "15 months" and inserting "15 months,

or, in the case of an item for which a purchase agreement has been entered into

under clause (iii), a period of continuous use of longer than 13 months";

(B) in subparagraph (A)(ii)-

(i) by striking "(ii) during the succeeding 6-month period of medical need,"

and inserting "(iv) in the case of an item for which a purchase agreement has not

been entered into under clause (ii) or clause (iii), during the first 6-month

period of medical need that follows the period of medical need during which pay-

ment is made under clause (i),", and

(ii) by striking "and" at the end;

(C) in subparagraph (A)(iii)-

(i) by striking "(iii)" and inserting "(v) in the case of an item for which a

purchase agreement has not been entered into under clause (ii) or clause (iii),",

and
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(ii) by striking the period at the end and inserting "; and";

(D) by inserting after clause (i) of subparagraph (A) the following new

clauses:

"(ii) in the case of a power-driven wheelchair, at the time the supplier fur-

nishes the item, the supplier shall offer the individual patient the option to

purchase the item, and payment for such item shall be made on a lump-sum basis if

the patient exercises such option;

"(iii) during the 10th continuous month during which payment is made for the

rental of an item under clause (i), the supplier of such item shall offer the in-

dividual patient the option to enter into a purchase agreement under which, if the

patient notifies the supplier not later than 1 month after the supplier makes such

offer that the patient agrees to accept such offer and exercise such option-

"(I) the supplier shall transfer title to the item to the individual patient

on the first day that begins after the 13th continuous month during which payment

is made for the rental of the item under clause (i),

"(II) after the supplier transfers title to the item under subclause (I),

maintenance and servicing payments shall be made in accordance with clause (v);";

(E) by inserting after clause (v) of subparagraph (A) (as amended by subpara-

graph (C)) the following new clause:

"(vi) in the case of an item for which a purchase agreement has been entered

into under clause (ii) or clause (iii), maintenance and servicing payments may be

made (for parts and labor not covered by the supplier's or manufacturer's war-

ranty, as determined by the Secretary to be appropriate for the particular type of

durable medical equipment), and such payments shall be in an amount established by

the Secretary on the basis of reasonable charges in the locality for maintenance

and servicing."; and

(F) by adding at the end the following new subparagraph:

"(C) Replacement of items.-

"(i) Establishment of reasonable useful lifetime.-In accordance with clause

(iii), the Secretary shall determine and establish a reasonable useful lifetime

for items of durable medical equipment for which payment may be made under this

paragraph or paragraph (3).

"(ii) Payment for replacement items.-If the reasonable lifetime of such an

item, as so established, has been reached during a continuous period of medical

need, or the carrier determines that the item is lost or irreparably damaged, the

patient may elect to have payment for an item serving as a replacement for such

item made-

"(I) on a monthly basis for the rental of the replacement item in accordance

with subparagraph (A); or

"(II) in the case of an item for which a purchase agreement has been entered

into under subparagraph (A)(ii) or (A)(iii), in a lump-sum amount for the purchase

of the item.

"(iii) Length of reasonable useful lifetime.-The reasonable useful lifetime

of an item of durable medical equipment under this subparagraph shall be equal to

5 years, except that, if the Secretary determines that, on the basis of prior ex-
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perience in making payments for such an item under this title, a reasonable useful

lifetime of 5 years is not appropriate with respect to a particular item, the Sec-

retary shall establish an alternative reasonable lifetime for such item.".

(3) Application of reasonable useful lifetime for items requiring frequent and

substantial servicing.-Section 1834(a)(3) (42 U.S.C. 1395m(a)(3)), as amended by

subsection (b)(1), is further amended by adding at the end the following new sub-

paragraph:

"(D) Replacement of items.-If the reasonable useful lifetime of such an item,

as established under paragraph (7)(C), has been reached during a continuous period

of medical need, or the Secretary determines on the basis of investigation by the

carrier that the item is lost or irreparably damaged, payment for an item serving

as a replacement for such item shall be made on a monthly basis for the rental of

the replacement item in accordance with subparagraph (A).".

(4) Treatment of power-driven wheelchairs as miscellaneous items of durable

medical equipment.-

(A) In general.-Section 1834(a)(2)(A) (42 U.S.C. 1395m(a)(2)(A)) is amended-

(i) in clause (i), by inserting "or" at the end;

(ii) in clause (ii), by striking "or" at the end; and

(iii) by striking clause (iii).

(B) Criteria for treatment of wheelchair as customized item.-(i) Section

1834(a)(4) (42 U.S.C. 1395m(a)(4)) is amended by adding at the end the following:

"In the case of a wheelchair furnished on or after January 1, 1992, the wheelchair

shall be treated as a customized item for purposes of this paragraph if the wheel-

chair has been measured, fitted, or adapted in consideration of the patient's body

size, disability, period of need, or intended use, and has been assembled by a

supplier or ordered from a manufacturer who makes available customized features,

modifications, or components for wheelchairs that are intended for an individual

patient's use in accordance with instructions from the patient's physician.".

(ii) The amendment made by clause (i) shall apply to items furnished on or

after January 1, 1992, unless the Secretary develops specific criteria before that

date for the treatment of wheelchairs as customized items for purposes of section

1834(a)(4) of the Social Security Act (in which case the amendment made by such

clause shall not become effective).

(d) Freeze in Reasonable Charges for Parenteral and Enteral Nutrients, Sup-

plies, and Equipment During 1991.-In determining the amount of payment under part

B of title XVIII of the Social Security Act for enteral and parenteral nutrients,

supplies, and equipment furnished during 1991, the charges determined to be reas-

onable with respect to such nutrients, supplies, and equipment may not exceed the

charges determined to be reasonable with respect to such items for 1990.

(e) Requiring Prior Approval for Potentially Overused Items.-Section 1834(a)

(42 U.S.C. 1395m(a)), as amended by subsection (b), is amended by adding at the

end the following new paragraph:

"(15) Carrier determinations of potentially overused items in advance.-

"(A) Development of list of items by secretary.-The Secretary shall develop

and periodically update a list of items for which payment may be made under this
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subsection that the Secretary determines, on the basis of prior payment experi-

ence, are frequently subject to unnecessary utilization, and shall include in such

list seat-lift mechanisms, transcutaneous electrical nerve stimulators, and motor-

ized scooters.

"(B) Determinations of coverage in advance.-A carrier shall determine in ad-

vance whether payment for an item included on the list developed by the Secretary

under subparagraph (A) may not be made because of the application of section

1862(a)(1).".

(f) Prohibition Against Distribution of Medical Necessity Forms by Suppliers.-

(1) In general.-Section 1834(a) (42 U.S.C. 1395m(a)), as amended by subsec-

tions (e) and (f), is further amended by adding at the end the following new para-

graph:

"(16) Prohibition against distribution by suppliers of forms documenting med-

ical necessity.-

"(A) In general.-A supplier of a covered item under this subsection may not

distribute to physicians or to individuals entitled to benefits under this part

for commercial purposes any completed or partially completed forms or other docu-

ments required by the Secretary to be submitted to show that a covered item is

reasonable and necessary for the diagnosis or treatment of illness or injury or to

improve the functioning of a malformed body member.

"(B) Penalty.-Any supplier of a covered item who knowingly and willfully dis-

tributes a form or other document in violation of subparagraph (A) is subject to a

civil money penalty in an amount not to exceed $1,000 for each such form or docu-

ment so distributed. The provisions of section 1128A (other than subsections (a)

and (b)) shall apply to civil money penalties under this subparagraph in the same

manner as they apply to a penalty or proceeding under section 1128A(a).".

(2) Effective date.-The amendment made by paragraph (1) shall apply to forms

and documents distributed on or after January 1, 1991.

(g) Recertification for Certain Patients Receiving Home Oxygen Therapy Ser-

vices.-

(1) In general.-Section 1834(a)(5) (42 U.S.C. 1395m(a)(5)) is amended-

(A) in subparagraph (A), by striking "(B) and (C)" and inserting "(B), (C),

and (E)"; and

(B) by adding at the end the following new subparagraph:

"(E) Recertification for patients receiving home oxygen therapy.-In the case

of a patient receiving home oxygen therapy services who, at the time such services

are initiated, has an initial arterial blood gas value at or above a partial pres-

sure of 55 or an arterial oxygen saturation at or above 89 percent (or such other

values, pressures, or criteria as the Secretary may specify) no payment may be

made under this part for such services after the expiration of the 90-day period

that begins on the date the patient first receives such services unless the pa-

tient's attending physician certifies that, on the basis of a follow-up test of

the patient's arterial blood gas value or arterial oxygen saturation conducted

during the final 30 days of such 90-day period, there is a medical need for the

patient to continue to receive such services.".
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(2) Effective date.-The amendments made by paragraph (1) shall apply to pa-

tients who first receive home oxygen therapy services on or after January 1, 1991.

(h) Technical Corrections.-Effective as if included in the enactment of the

Omnibus Budget Reconciliation Act of 1987, section 4062(e) of such Act is amended-

(1) by inserting "(other than oxygen and oxygen equipment)" after "covered

items", and

(2) by inserting before the period at the end the following: "and to oxygen

and oxygen equipment furnished on or after June 1, 1989".

(i) Effective Date.-Except as otherwise provided, the amendments made by this

section shall apply to items furnished on or after January 1, 1991.

SEC. 4153. PROVISIONS RELATING TO ORTHOTICS AND PROSTHETICS.

(a) Payments for Prosthetic Devices and Orthotics and Prosthetics.-

(1) Maintaining current payment methodology.-Section 1834 (42 U.S.C. 1395m) is

amended by adding at the end the following new subsection:

"(h) Payment for Prosthetic Devices and Orthotics and Prosthetics.-

"(1) General rule for payment.-

"(A) In general.-Payment under this subsection for prosthetic devices and or-

thotics and prosthetics shall be made in a lump-sum amount for the purchase of the

item in an amount equal to 80 percent of the payment basis described in subpara-

graph (B).

"(B) Payment basis.-Except as provided in subparagraph (C), the payment basis

described in this subparagraph is the lesser of-

"(i) the actual charge for the item; or

"(ii) the amount recognized under paragraph (2) as the purchase price for the

item.

"(C) Exception for certain public home health agencies.-Subparagraph (B)(i)

shall not apply to an item furnished by a public home health agency (or by another

home health agency which demonstrates to the satisfaction of the Secretary that a

significant portion of its patients are low income) free of charge or at nominal

charges to the public.

"(D) Exclusive payment rule.-This subsection shall constitute the exclusive

provision of this title for payment for prosthetic devices, orthotics, and pros-

thetics under this part or under part A to a home health agency.

"(2) Purchase price recognized.-For purposes of paragraph (1), the amount that

is recognized under this paragraph as the purchase price for prosthetic devices,

orthotics, and prosthetics is the amount described in subparagraph (C) of this

paragraph, determined as follows:

"(A) Computation of local purchase price.-Each carrier under section 1842

shall compute a base local purchase price for the item as follows:

"(i) The carrier shall compute a base local purchase price for each item

equal to the average reasonable charge in the locality for the purchase of the

item for the 12-month period ending with June 1987.

"(ii) The carrier shall compute a local purchase price, with respect to the
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furnishing of each particular item-

"(I) in 1989 and 1990, equal to the base local purchase price computed under

clause (i) increased by the percentage increase in the consumer price index for

all urban consumers (United States city average) for the 6-month period ending

with December 1987, or

"(II) in 1991, 1992 or 1993, equal to the local purchase price computed under

this clause for the previous year increased by the applicable percentage increase

for the year.

"(B) Computation of regional purchase price.-With respect to the furnishing of

a particular item in each region (as defined by the Secretary), the Secretary

shall compute a regional purchase price-

"(i) for 1992, equal to the average (weighted by relative volume of all

claims among carriers) of the local purchase prices for the carriers in the region

computed under subparagraph (A)(ii)(II) for the year, and

"(ii) for each subsequent year, equal to the regional purchase price computed

under this subparagraph for the previous year increased by the applicable percent-

age increase for the year.

"(C) Purchase price recognized.-For purposes of paragraph (1) and subject to

subparagraph (D), the amount that is recognized under this paragraph as the pur-

chase price for each item furnished-

"(i) in 1989, 1990, or 1991, is 100 percent of the local purchase price com-

puted under subparagraph (A)(ii);

"(ii) in 1992, is the sum of (I) 75 percent of the local purchase price com-

puted under subparagraph (A)(ii)(II) for 1992, and (II) 25 percent of the regional

purchase price computed under subparagraph (B) for 1992;

"(iii) in 1993, is the sum of (I) 50 percent of the local purchase price com-

puted under subparagraph (A)(ii)(II) for 1993, and (II) 50 percent of the regional

purchase price computed under subparagraph (B) for 1993; and

"(iv) in 1994 or a subsequent year, is the regional purchase price computed

under subparagraph (B) for that year.

"(D) Range on amount recognized.-The amount that is recognized under subpara-

graph (C) as the purchase price for an item furnished-

"(i) in 1992, may not exceed 125 percent, and may not be lower than 85 per-

cent, of the average of the purchase prices recognized under such subparagraph for

all the carrier service areas in the United States in that year; and

"(ii) in a subsequent year, may not exceed 120 percent, and may not be lower

than 90 percent, of the average of the purchase prices recognized under such sub-

paragraph for all the carrier service areas in the United States in that year.

"(3) Applicability of certain provisions relating to durable medical equip-

ment.-Paragraph (12) and subparagraphs (A) and (B) of paragraph (10) and paragraph

(11) of subsection (a) shall apply to prosthetic devices, orthotics, and prosthet-

ics in the same manner as such provisions apply to covered items under such sub-

section.

"(4) Definitions.-In this subsection-

"(A) the term 'applicable percentage increase' means-
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"(i) for 1991, 0 percent, and

"(ii) for a subsequent year, the percentage increase in the consumer price

index for all urban consumers (United States city average) for the 12-month period

ending with June of the previous year;

"(B) the term 'prosthetic devices' has the meaning given such term in section

1861(s)(8), except that such term does not include parenteral and enteral nutri-

tion nutrients, supplies, and equipment; and

"(C) the term 'orthotics and prosthetics' has the meaning given such term in

section 1861(s)(9), but does not include intraocular lenses or medical supplies

(including catheters, catheter supplies, ostomy bags, and supplies related to os-

tomy care) furnished by a home health agency under section 1861(m)(5).".

(2) Conforming Amendments.-(A) Section 1832(a)(2) (42 U.S.C. 1395k(a)(2)) is

amended-

(i) in subparagraphs (A) and (B), by striking "subparagraph (G)" each place it

appears and inserting "subparagraph (G) or subparagraph (I)";

(ii) by striking "and" at the end of subparagraph (G);

(iii) by striking the period at the end of subparagraph (H) and inserting ";

and"; and

(iv) by adding at the end the following new subparagraph:

"(I) prosthetic devices and orthotics and prosthetics (described in section

1834(h)(4)) furnished by a provider of services or by others under arrangements

with them made by a provider of services.".

(B) Section 1833(a)(1) (42 U.S.C. 1395l(a)(1) is amended-

(i) by striking ", and (L)" and inserting ", (L)"; and

(ii) by striking "subparagraph and (N)" and inserting the follow-

ing: "subparagraph, (M) with respect to prosthetic devices and orthotics and

prosthetics (as defined in section 1834(h)(4)), the amounts paid shall be the

amounts described in section 1834(h)(1), and (N)".

(C) Section 1833(a) (42 U.S.C. 1395l(a)) is amended-

(i) in paragraph (2), in the matter before subparagraph (A), by striking "and

(H)" and inserting "(H), and (I)";

(ii) by striking "and" at the end of paragraph (5);

(iii) by striking the period at the end of paragraph (6) and inserting ";

and"; and

(iv) by adding at the end the following new paragraph:

"(7) in the case of prosthetic devices and orthotics and prosthetics (as de-

scribed in section 1834(h)(4)), the amounts described in section 1834(h).".

(D) Section 1834(a) (42 U.S.C. 1395m(a)), is amended-

(i) in the heading, by striking ", Prosthetic Devices, Orthotics, and Pros-

thetics";

(ii) in paragraph (2)(A), by striking "(13)(A)" and inserting "(13)"; and

(iii) in paragraph (13), by striking "means-" and all that follows and insert-

ing the following: "means durable medical equipment (as defined in section

1861(n)), including such equipment described in section 1861(m)(5)).

(3) Effective date.-The amendments made by paragraphs (1) and (2) shall apply
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to items furnished on or after January 1, 1991.

(b) Provisions Relating to Eyeglasses.-

(1) Prohibition on regulations.-(A) Notwithstanding any other provision of law

(except as provided in subparagraph (B)) the Secretary of Health and Human Ser-

vices (referred to in this subsection as the "Secretary") may not issue any regu-

lation that changes the coverage of conventional eyewear furnished to individuals

(enrolled under part B of title XVIII of the Social Security Act) following catar-

act surgery with insertion of an intraocular lens.

(B) Paragraph (1) shall not apply to any regulation issued for the sole pur-

pose of implementing the amendments made by paragraph (2).

(2) Clarifying coverage of post-cataract eyeglasses.-(A) Section 1861(s)(8)

(42 U.S.C. 1395x(s)(8)) is amended by inserting after "such devices" the following

", and including one pair of conventional eyeglasses or contact lenses furnished

subsequent to each cataract surgery with insertion of an intraocular lens".

(B) Section 1862(a)(7) (42 U.S.C. 1395y(a)(7)) is amended by inserting after

"eyeglasses" the first place it appears the following: "(other than eyewear de-

scribed in section 1861(s)(8))".

(C) The amendments made by subparagraphs (A) and (B) shall apply to items fur-

nished on or after January 1, 1991.

(c) GAO Study of Medicare Payments for Prosthetic Devices, Orthotics, and

Prosthetics.-

(1) Study.-The Comptroller General shall conduct a study of the feasibility

and desirability of establishing a separate fee schedule for use in determining

the amount of payments for covered items under section 1834(a) of the Social Se-

curity Act with respect to suppliers of prosthetic devices, orthotics, and pros-

thetics who provide professional services that would take into account the costs

to such providers of providing such services.

(2) Report.-Not later than 1 year after the date of the enactment of this Act,

the Comptroller General shall submit a report on the study conducted under sub-

paragraph (A) to the Committees on Energy and Commerce and Ways and Means of the

House of Representatives and the Committee on Finance of the Senate, and shall in-

clude in such report any recommendations regarding payments for prosthetic

devices, orthotics, and prosthetics under the medicare program that the Comp-

troller General considers appropriate.

(d) Clarification of Coverage of Ostomy Supplies.-

(1) In general.-Section 1866(a)(1)(P) (42 U.S.C. 1395cc(a)(1)(P)) is amended

by striking "ostomy supplies" and inserting "catheters, catheter supplies, ostomy

bags, and supplies related to ostomy care".

(2) Effective date.-The amendment made by paragraph (1) shall take effect as

if included in the enactment of the Omnibus Budget Reconciliation Act of 1989.

SEC. 4154. CLINICAL DIAGNOSTIC LABORATORY TESTS.

(a) Limit on Annual Fee Schedule Increases.-Section 1833(h)(2)(A)(ii) ( 42

U.S.C. 13951(h)(2)(A)(ii)) is amended-
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(1) by striking "any other provision of this subsection" and insert-

ing "clause (i)";

(2) by striking "and" at the end of subclause (I);

(3) by striking the period at the end of subclause (II) and inserting ",

and"; and

(4) by adding at the end the following new subclause:

"(III) the annual adjustment in the fee schedules determined under clause (i)

for each of the years 1991, 1992, and 1993 shall be 2 percent.".

(b) Reduction in National Cap on Fee Schedules.-

(1) In general.-Section 1833(h)(4)(B) (42 U.S.C. 1395l(h)(4)(B)) is amended-

(A) in clause (ii), by striking "and" at the end;

(B) in clause (iii)-

(i) by inserting "and before January 1, 1991," after "1989,", and

(ii) by striking the period at the end and inserting ", and"; and

(C) by adding at the end the following new clause:

"(iv) after December 31, 1990, is equal to 88 percent of the median of all the

fee schedules established for that test for that laboratory setting under para-

graph (1).".

(2) Effective date.-The amendments made by paragraph (1) shall apply to tests

furnished on or after January 1, 1991.

(c) Clarification of Mandatory Assignment for Clinical Diagnostic Laboratory

Tests Performed by Physicians.-

(1) In general.-(A) Section 1833(h)(5)(C) of such Act (42 U.S.C.

1395l(h)(5)(C)) is amended by striking "test performed by a laboratory other than

a rural health clinic" and inserting "test, including a test performed in a physi-

cian's office but excluding a test performed by a rural health clinic".

(B) Section 1833(h)(5)(D) of such Act (42 U.S.C. 1395l(i)(5)(D)) is amended by

striking "test performed by a laboratory, other than a rural health clinic" and

inserting "test, including a test performed in a physician's office but excluding

a test performed by a rural health clinic,".

(2) Effective date.-The amendment made by paragraph (1)(A) shall take effect

as if included in the enactment of the Consolidated Omnibus Budget Reconciliation

Act of 1985, and the amendment made by paragraph (1)(B) shall take effect as if

included in the enactment of the Omnibus Budget Reconciliation Act of 1987.

(d) Agreements with States to Determine Compliance of Clinical Laboratories

with Program Requirements.-

(1) In general.-Section 1864(a) (42 U.S.C. 1395aa(a)) is amended in the first

sentence by striking "1861(s)," and inserting "1861(s) or (in the case of a labor-

atory that does not participate or seek to participate in the medicare program)

the requirements of section 353 of the Public Health Service Act,".

(2) Effective date.-The amendment made by paragraph (1) shall take effect as

if included in the enactment of the Clinical Laboratory Improvement Amendments of

1988.

(e) Technical Corrections.-

(1) Section 1833(h)(5)(A)(ii) of such Act (42 U.S.C. 1395l(h)(5)(A)(ii)) is
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amended-

(A) in subclause (II), by striking "a wholly-owned subsidiary of" and insert-

ing "wholly owned by";

(B) in subclause (III), by striking "laboratory" and inserting "laborat-

ory (but not including a laboratory described in subclause (II)),"; and

(C) in subclause (III), by striking "submits bills or requests for payment in

any year" and inserting "receives requests for testing during the year in which

the test is performed".

(2) The heading of section 1846 of such Act is amended by striking "of" and

inserting "or suppliers of".

(3) Effective as if included in the enactment of the Omnibus Budget Reconcili-

ation Act of 1986, section 9339(b) of the Omnibus Budget Reconciliation Act of

1986 is amended by striking paragraph (3).

(4) Section 6111(b)(2) of the Omnibus Budget Reconciliation Act of 1989 is

amended by striking "January 1, 1990" and inserting "May 1, 1990".

(5) The amendments made by paragraphs (1)(A) (1)(B), (2), and (4) shall take

effect as if included in the enactment of the Omnibus Budget Reconciliation Act of

1989, and the amendment made by paragraph (1)(C) shall take effect January 1,

1991.

SEC. 4155. COVERAGE OF NURSE PRACTITIONERS IN RURAL AREAS.

(a) In General.-Section 1861(s)(2)(K) (42 U.S.C. 1395x(s)(2)(K)) is amended-

(1) in clause (ii), by striking "and" at the end;

(2) by redesignating clause (iii) as clause (iv); and

(3) by inserting after clause (ii) the following new clause:

"(iii) services which would be physicians' services if furnished by a physi-

cian (as defined in subsection (r)(1)) and which are performed by a nurse practi-

tioner or clinical nurse specialist (as defined in subsection (aa)(3)) working in

collaboration (as defined in subsection (aa)(4)) with a physician (as defined in

subsection (r)(1)) in a rural area (as defined in section 1886(d)(2)(D)) which the

nurse practitioner or clinical nurse specialist is authorized to perform by the

State in which the services are performed, and such services and supplies fur-

nished as an incident to such services as would be covered under subparagraph (A)

if furnished as an incident to a physician's professional service, and".

(b) Payment.-

(1) Direct payment.-Section 1832(a)(2)(B) (42 U.S.C. 1395k(a)(2)(B)) is

amended-

(A) in clause (ii), by striking "and" at the end;

(B) in clause (iii), by striking the semicolon and inserting a comma; and

(C) by adding at the end the following new clause:

"(iv) services of a nurse practitioner or clinical nurse specialist provided

in a rural area (as defined in section 1886(d)(2)(D)); and".

(2) Amount.-Section 1833(a)(1) (42 U.S.C. 1395l(a)(1)) is amended-

(A) by striking "and" at the end of subparagraph (K); and
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(B) by inserting after subparagraph (L) the following new subparagraph: "(M)

with respect to services described in section 1861(s)(2)(K)(iii) (relating to

nurse practitioner or clinical nurse specialist services provided in a rural

area), the amounts paid shall be 80 percent of the lesser of the actual charge or

the prevailing charge that would be recognized (or, for services furnished on or

after January 1, 1992, the fee schedule amount provided under section 1848) if the

services had been performed by a physician (subject to the limitation described in

subsection (r)(2)), and".

(3) Cap on prevailing charge; billing only on assignment-related basis.- Sec-

tion 1833 (42 U.S.C. 1395l) is amended by adding at the end the following new sub-

section:

"(r)(1) With respect to services described in section 1861(s)(2)(K)(iii)

(relating to nurse practitioner or clinical nurse specialist services provided in

a rural area), payment may be made on the basis of a claim or request for payment

presented by the nurse practitioner or clinical nurse specialist furnishing such

services, or by a hospital, rural primary care hospital, skilled nursing facility

or nursing facility (as defined in section 1919(a)), physician, group practice,

ambulatory surgical center, with which the nurse practitioner or clinical nurse

specialist has an employment or contractual relationship that provides for payment

to be made under this part for such services to such hospital, physician, group

practice, ambulatory surgical center.

"(2)(A) For purposes of subsection (a)(1)(M), the prevailing charge for ser-

vices described in section 1861(s)(2)(K)(iii) may not exceed the applicable per-

centage (as defined in subparagraph (B)) of the prevailing charge (or, for ser-

vices furnished on or after January 1, 1992, the fee schedule amount provided un-

der section 1848) determined for such services performed by physicians who are not

specialists.

"(B) In subparagraph (A), the term 'applicable percentage' means-

"(i) 75 percent in the case of services performed in a hospital, and

"(ii) 85 percent in the case of other services.

"(3)(A) Payment under this part for services described in section

1861(s)(2)(K)(iii) may be made only on an assignment-related basis, and any such

assignment agreed to by a nurse practitioner or clinical nurse specialist shall be

binding upon any other person presenting a claim or request for payment for such

services.

"(B) Except for deductible and coinsurance amounts applicable under this sec-

tion, any person who knowingly and willfully presents, or causes to be presented,

to an individual enrolled under this part a bill or request for payment for ser-

vices described in section 1861(s)(2)(K)(iii) in violation of subparagraph (A) is

subject to a civil money penalty of not to exceed $2,000 for each such bill or re-

quest. The provisions of section 1128A (other than subsections (a) and (b)) shall

apply to a civil money penalty under the previous sentence in the same manner as

such provisions apply to a penalty or proceeding under section 1128A(a).

"(4) No hospital or rural primary care hospital that presents a claim or re-

quest for payment under this part for services described in section
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1861(s)(2)(K)(iii) may treat any uncollected coinsurance amount imposed under this

part with respect to such services as a bad debt of such hospital for purposes of

this title.".

(c) Conforming Amendment.-Section 1842(b) (42 U.S.C. 1395u(b)) is amended by

striking "section 1861(s)(2)(K)" each place it appears in paragraphs (6) and (12)

and inserting "clauses (i), (ii), or (iv) of section 1861(s)(2)(K)".

(d) Definition.-Section 1861(aa)(3) (42 U.S.C. 1395x(aa)(3)) is amended by

striking "The term" and all that follows through "who performs" and inserting the

following: "The term 'physician assistant', the term 'nurse practitioner', and the

term 'clinical nurse specialist' mean, for purposes of this Act, a physician as-

sistant, nurse practitioner, or clinical nurse specialist who performs".

(e) Effective Date.-The amendments made by this section shall apply to ser-

vices furnished on or after January 1, 1991.

SEC. 4156. COVERAGE OF INJECTABLE DRUGS FOR TREATMENT OF OSTEOPOROSIS.

(a) In General.-Section 1861 (42 U.S.C. 1395x) is amended-

(1) in subsection (s)(2)-

(A) by striking "and" at the end of subparagraph (M),

(B) by inserting "and" at the end of subparagraph (N), and

(C) by inserting after subparagraph (N) the following new subparagraph:

"(O) a covered osteoporosis drug and its administration (as defined in subsec-

tion (jj)) furnished on or after January 1, 1991, and on or before December 31,

1995; and"; and

(2) by inserting after subsection (ii) the following new subsection:

"Covered Osteoporosis Drug

"(jj) The term 'covered osteoporosis drug' means an injectable drug approved

for the treatment of a bone fracture related to post-menopausal osteoporosis

provided to an individual if, in accordance with regulations promulgated by the

Secretary-

"(1) the individual's attending physician certifies that the patient is unable

to learn the skills needed to self-administer such drug or is otherwise physically

or mentally incapable of self-administering such drug; and

"(2) the individual is confined to the individual's home (except when receiv-

ing items and services referred to in subsection (m)(7)).".

(b) Study of Effects of Coverage.-

(1) In general.-The Secretary of Health and Human Services shall conduct a

study analyzing the effects of coverage of osteoporosis drugs under part B of

title XVIII of the Social Security Act (as amended by subsection (a)) on the

health of individuals enrolled under such part and the utilization of inpatient

hospital and extended care services by such individuals.

(2) Report.-By not later than October 1, 1994, the Secretary shall submit a

report to Congress on the study conducted under paragraph (1), and shall include

in such report such recommendations regarding expansion of coverage under the
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medicare program of items and services for individuals with post-menopausal osteo-

porosis as the Secretary considers appropriate.

SEC. 4157. SEPARATE PAYMENT UNDER PART B FOR SERVICES OF CERTAIN HEALTH PRACTI-

TIONERS.

(a) Services of Certain Health Practitioners Not To Be Included in Inpatient

Hospital Services.-Section 1861(b) (42 U.S.C. 1395x(b)) is amended-

(1) in paragraph (3), by striking "(including clinical psychologist (as

defined by the Secretary))", and

(2) in paragraph (4), by striking everything after "intern" and inserting ",

services described by subsection (s)(2)(K)(i), certified nurse-midwife services,

qualified psychologist services, and services of a certified registered nurse an-

esthetist; and".

(b) Treatment of Services Furnished in Inpatient Setting.-Section

1832(a)(2)(B)(iii) (42 U.S.C. 1395k(a)(2)(B)(iii)) is amended to read as follows:

"(iii) services described by section 1861(s)(2)(K)(i), certified nurse-mid-

wife services, qualified psychologist services, and services of a certified re-

gistered nurse anesthetist;".

(c) Conforming Amendments.-

(1) Section 1862(a)(14) (42 U.S.C. 1395y) is amended-

(A) by striking "or are services of a certified registered nurse anesthetist",

and

(B) by inserting after "this paragraph)" a comma and the following: "services

described by section 1861(s)(2)(K)(i), certified nurse-midwife services, qualified

psychologist services, and services of a certified registered nurse anesthetist,".

(2) The matter in section 1866(a)(1)(H) (42 U.S.C. 1395x(a)(1)(H)) preceding

clause (i) is amended by inserting after "and other than" the following: "services

described by section 1861(s)(2)(K)(i), certified nurse-midwife services, qualified

psychologist services, and".

(d) Effective Date.-The amendments made by the preceding subsections apply to

services furnished on or after January 1, 1991.

SEC. 4158. REDUCTION IN PAYMENTS UNDER PART B DURING FINAL 2 MONTHS OF 1990.

(a) In General.-Notwithstanding any other provision of law (including any oth-

er provision of this Act, other than subsection (b)(4)), payments under part B of

title XVIII of the Social Security Act for items and services furnished during the

period beginning on November 1, 1990, and ending on December 31, 1990, shall be

reduced by 2 percent, in accordance with subsection (b).

(b) Special Rules for Application of Reduction.-

(1) Payment on the basis of cost reporting periods.-In the case in which pay-

ment for services of a provider of services is made under part B of such title on

a basis relating to the reasonable cost incurred for the services during a cost

reporting period of the provider, the reduction made under subsection (a) shall be

applied to payment for costs for such services incurred at any time during each
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cost reporting period of the provider any part of which occurs during the period

described in such subsection, but only in the same proportion as the fraction of

the cost reporting period that occurs during such period.

(2) No increase in beneficiary charges in assignment-related cases.-If a re-

duction in payment amounts is made under subsection (a) for items or services for

which payment under part B of such title is made on an assignment-related basis

(as defined in section 1842(i)(1) of the Social Security Act), the person furnish-

ing the items or services shall be considered to have accepted payment of the

reasonable charge for the items or services, less any reduction in payment amount

made under subsection (a), as payment in full.

(3) Treatment of payments to health maintenance organizations.- Subsection (a)

shall not apply to payments under risk-sharing contracts under section 1876 of the

Social Security Act or under similar contracts under section 402 of the Social Se-

curity Amendments of 1967 or section 222 of the Social Security Amendments of

1972.

SEC. 4159. PAYMENTS FOR MEDICAL EDUCATION COSTS.

(a) Hospital Graduate Medical Education Recoupment.-

(1) In general.-The Secretary of Health and Human Services may not, before Oc-

tober 1, 1991, recoup payments from a hospital because of alleged overpayments to

such hospital under part B of title XVIII of the Social Security Act due to a de-

termination that the amount of payments made for graduate medical education pro-

grams exceeds the amount allowable under section 1886(h).

(2) Cap on annual amount of recoupment.-With respect to overpayments to a hos-

pital described in paragraph (1), the Secretary may not recoup more than 25 per-

cent of the amount of such overpayments from the hospital during a fiscal year.

(3) Effective date.-Paragraphs (1) and (2) shall take effect October 1, 1990.

(b) University Hospital Nursing Education.-

(1) In general.-The reasonable costs incurred by a hospital (or by an educa-

tional institution related to the hospital by common ownership or control) during

a cost reporting period for clinical training (as defined by the Secretary) con-

ducted on the premises of the hospital under approved nursing and allied health

education programs that are not operated by the hospital shall be allowable as

reasonable costs under part B of title XVIII of the Social Security Act and reim-

bursed under such part on a pass-through basis.

(2) Conditions for reimbursement.-The reasonable costs incurred by a hospital

during a cost reporting period shall be reimbursable pursuant to paragraph (1)

only if-

(A) the hospital claimed and was reimbursed for such costs during the most re-

cent cost reporting period that ended on or before October 1, 1989;

(B) the proportion of the hospital's total allowable costs that is attribut-

able to the clinical training costs of the approved program, and allowable under

(b)(1) during the cost reporting period does not exceed the proportion of total

allowable costs that were attributable to clinical training costs during the cost
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reporting period described in subparagraph (A);

(C) the hospital receives a benefit for the support it furnishes to such pro-

gram through the provision of clinical services by nursing or allied health stu-

dents participating in such program; and

(D) the costs incurred by the hospital for such program do not exceed the

costs that would be incurred by the hospital if it operated the program itself.

(3) Prohibition against recoupment of costs by Secretary.-

(A) In general.-The Secretary of Health and Human Services may not recoup pay-

ments from (or otherwise reduce or adjust payments under part B of title XVIII of

the Social Security Act to) a hospital because of alleged overpayments to such

hospital under such title due to a determination that costs which were reported by

the hospital on its medicare cost reports for cost reporting periods beginning on

or after October 1, 1983, and before October 1, 1990, relating to approved nursing

and allied health education programs did not meet the requirements for allowable

nursing and allied health education costs (as developed by the Secretary pursuant

to section 1861(v) of such Act).

(B) Refund of amounts recouped.-If, prior to the date of the enactment of this

Act, the Secretary has recouped payments from (or otherwise reduced or adjusted

payments under part B of title XVIII of the Social Security Act to) a hospital be-

cause of overpayments described in subparagraph (A), the Secretary shall refund

the amount recouped, reduced, or adjusted from the hospital.

(4) Special audit to determine costs.-In determining the amount of costs in-

curred by, claimed by, and reimbursed to, a hospital for purposes of this subsec-

tion, the Secretary shall conduct a special audit (or use such other appropriate

mechanism) to ensure the accuracy of such past claims and payments.

(5) Effective Date.-Except as provided in paragraph (3), the provisions of

this subsection shall apply to cost reporting periods beginning on or after Octo-

ber 1, 1990.

SEC. 4160. CERTIFIED REGISTERED NURSE ANESTHETISTS.

Section 1833(l) (42 U.S.C. 1395l) is amended-

(1) in paragraph (1)-

(A) by inserting "(A)" after "(1)"; and

(B) by adding at the end the following:

"(B) In establishing the fee schedule under this paragraph the Secretary may

utilize a system of time units, a system of base and time units, or any appropri-

ate methodology.

"(C) The provisions of this subsection shall not apply to certain services

furnished in certain hospitals in rural areas under the provisions of section

9320(k) of the Omnibus Budget Reconciliation Act of 1986, as amended by section

6132 of the Omnibus Budget Reconciliation Act of 1989.";

(2) by striking the second sentence of paragraph (2); and

(3) by striking paragraph (4) and inserting the following:

"(4)(A) Except as provided in subparagraphs (C) and (D), in determining the
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amount paid under the fee schedule under this subsection for services furnished on

or after January 1, 1991, by a certified registered nurse anesthetist who is not

medically directed-

"(i) the conversion factor shall be-

"(I) for services furnished in 1991, $15.50,

"(II) for services furnished in 1992, $15.75,

"(III) for services furnished in 1993, $16.00,

"(IV) for services furnished in 1994, $16.25,

"(V) for services furnished in 1995, $16.50,

"(VI) for services furnished in 1996, $16.75, and

"(VII) for services furnished in calendar years after 1996, the previous

year's conversion factor increased by the update determined under section

1848(d)(3) for physician anesthesia services for that year;

"(ii) the payment areas to be used shall be the fee schedule areas used under

section 1848 (or, in the case of services furnished during 1991, the localities

used under section 1842(b)) for purposes of computing payments for physicians'

services that are anesthesia services;

"(iii) the geographic adjustment factors to be applied to the conversion

factor under clause (i) for services in a fee schedule area or locality is-

"(I) in the case of services furnished in 1991, the geographic work index

value and the geographic practice cost index value specified in section

1842(q)(1)(B) for physicians' services that are anesthesia services furnished in

the area or locality, and

"(II) in the case of services furnished after 1991, the geographic work index

value, the geographic practice cost index value, and the geographic malpractice

index value used for determining payments for physicians' services that are anes-

thesia services under section 1848,

with 70 percent of the conversion factor treated as attributable to work and

30 percent as attributable to overhead for services furnished in 1991 (and the

portions attributable to work, practice expenses, and malpractice expenses in 1992

and thereafter being the same as is applied under section 1848).

"(B)(i) Except as provided in clause (ii) and subparagraph (D), in determining

the amount paid under the fee schedule under this subsection for services fur-

nished on or after January 1, 1991, by a certified registered nurse anesthetist

who is medically directed, the Secretary shall apply the same methodology spe-

cified in subparagraph (A).

"(ii) The conversion factor used under clause (i) shall be-

"(I) for services furnished in 1991, $10.50,

"(II) for services furnished in 1992, $10.75,

"(III) for services furnished in 1993, $11.00,

"(IV) for services furnished in 1994, $11.25,

"(V) for services furnished in 1995, $11.50,

"(VI) for services furnished in 1996, $11.70, and

"(VII) for services furnished in calendar years after 1997, the previous

year's conversion factor increased by the update determined under section
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1848(d)(3) for physician anesthesia services for that year.

"(C) Notwithstanding subclauses (I) through (V) of subparagraph (A)(i)-

"(i) in the case of a 1990 conversion factor that is greater than $16.50, the

conversion factor for a calendar year after 1990 and before 1996 shall be the 1990

conversion factor reduced by the product of the last digit of the calendar year

and one-fifth of the amount by which the 1990 conversion factor exceeds $16.50;

and

"(ii) in the case of a 1990 conversion factor that is greater than $15.49 but

less than $16.51, the conversion factor for a calendar year after 1990 and before

1996 shall be the greater of-

"(I) the 1990 conversion factor, or

"(II) the conversion factor specified in subparagraph (A)(i) for the year in-

volved.

"(D) Notwithstanding subparagraph (C), in no case may the conversion factor

used to determine payment for services in a fee schedule area or locality under

this subsection, as adjusted by the adjustment factors specified in subparagraphs

(A)(iii), exceed the conversion factor used to determine the amount paid for phys-

icians' services that are anesthesia services in the area or locality.".

SEC. 4161. COMMUNITY HEALTH CENTERS AND RURAL HEALTH CLINICS.

(a) Community Health Centers.-

(1) Coverage.-Section 1861(s)(2)(E) of the Social Security Act (42 U.S.C.

1395x(s)(2)(E)) is amended by inserting "and Federally qualified health center

services" after "rural health clinic services".

(2) Services defined.-Section 1861(aa) of such Act is amended-

(A) in the heading, by adding at the end the following: "and Federally Quali-

fied Health Center Services",

(B) in paragraph (3), by striking "paragraphs (1) and (2)" and inserting "the

previous provisions of this subsection" and by redesignating such paragraph and

paragraph (4) as paragraph (5) and (6), respectively, and

(C) by inserting after paragraph (2) the following new paragraphs:

"(3) The term 'Federally qualified health center services' means-

"(A) services of the type described in subparagraphs (A) through (C) of para-

graph (1), and

"(B) preventive primary health services that a center is required to provide

under sections 329, 330, and 340 of the Public Health Service Act,

when furnished to an individual as an outpatient of a Federally qualified

health center and, for this purpose, any reference to a rural health clinic or a

physician described in paragraph (2)(B) is deemed a reference to a Federally qual-

ified health center or a physician at the center, respectively.

"(4) The term 'Federally qualified health center' means an entity which-

"(A)(i) is receiving a grant under section 329, 330, or 340 of the Public

Health Service Act, or

"(ii)(I) is receiving funding from such a grant under a contract with the re-
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cipient of such a grant, and (II) meets the requirements to receive a grant under

section 329, 330, or 340 of such Act;

"(B) based on the recommendation of the Health Resources and Services Adminis-

tration within the Public Health Service, is determined by the Secretary to meet

the requirements for receiving such a grant; or

"(C) was treated by the Secretary, for purposes of part B, as a comprehensive

Federally funded health center as of January 1, 1990.".

(3) Payments.-

(A) In general.-Section 1832(a)(2)(D) of such Act (42 U.S.C. 1395k(a)(2)(D))

is amended by inserting "(i)" after "(D)" and by inserting "and (ii) Federally

qualified health center services" after "rural health clinic services".

(B) Deductible does not apply.-The first sentence of section 1833(b) of such

Act (42 U.S.C. 1395l(b)) is amended-

(i) by striking "and" before "(4)",

(ii) by inserting before the period at the end the following: ", and (5) such

deductible shall not apply to Federally qualified health center services".

(C) Exclusion from payment removed.-Section 1862(a) of such Act (42 U.S.C.

1395y(a)) is amended-

(i) in paragraph (2), by inserting ", except in the case of Federally quali-

fied health center services" before the semicolon at the end, and

(ii) in paragraph (3), by inserting ", in the case of Federally qualified

health center services, as defined in section 1861(aa)(3)," after "1861(aa)(1),",

and

(iii) by adding at the end the following new sentence:

"Paragraph (7) shall not apply to Federally qualified health center services

described in section 1861(aa)(3)(B).".

(4) Waiver of anti-kickback requirement.-Section 1128B(b)(3) of such Act (42

U.S.C. 1320a-7b(b)(3)) is amended-

(A) by striking "and" at the end of subparagraph (C),

(B) by redesignating subparagraph (D) as subparagraph (E), and

(C) by inserting after subparagraph (C) the following new subparagraph:

"(D) a waiver of any coinsurance under part B of title XVIII by a Federally

qualified health care center with respect to an individual who qualifies for sub-

sidized services under a provision of the Public Health Service Act; and".

(5) Conforming amendments.-Section 1861 of such Act (42 U.S.C. 1395x) is fur-

ther amended-

(A) in subsections (s)(2)(H)(i) and (s)(2)(K), by striking "subsec-

tion (aa)(3)" and "subsection (aa)(4)" each place either appears inserting "sub-

section (aa)(5)" and "subsection (aa)(6)", respectively, and

(B) in subsection (aa)(1)(B), by striking "paragraph (3)" and insert-

ing "paragraph (5)".

(6) Prrb review of cost reports for federally qualified health centers.- Sec-

tion 1878 of the Social Security Act (42 U.S.C. 1395oo) is amended by adding at

the end the following new subsection:

"(j) In this section, the term 'provider of services' includes a Federally
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qualified health center.".

(7) GAO study of hospital staff privileges for physicians practicing in com-

munity health centers.-

(A) Study.-The Comptroller General shall conduct a study of whether physicians

practicing in community and migrant health centers are able to obtain admitting

privileges at local hospitals. The study shall review-

(i) how many physicians practicing in such centers are without hospital ad-

mitting privileges or have been denied admitting privileges at a local hospital,

and

(i)(I) the criteria hospitals use in deciding whether to grant admitting

privileges and (II) whether such criteria act as significant barriers to health

center physicians obtaining hospital privileges.

(B) Report.-By not later than 18 months after the date of the enactment of

this Act, the Comptroller General shall submit a report on the study under sub-

paragraph (A) to the Committees on Ways and Means and Energy and Commerce of the

House of Representatives and shall include in such report such recommendations as

the Comptroller General deems appropriate.

(8) Effective date.-(A) Subject to subparagraphs (B) and (C), the amendments

made by this section shall apply to services furnished on or after October 1,

1991.

(B) In the case of a Federally qualified health care center that has elected,

as of January 1, 1990, under part B of title XVIII of the Social Security Act, to

have the amount of payments for services under such part determined on a reason-

able-charge basis, the amendment made by paragraph (3)(A) shall only apply on and

after such date (not earlier than October 1, 1991) as the center may elect.

(C) The amendment made by paragraph (6) shall apply to cost reports for peri-

ods beginning on or after October 1, 1991.

(b) Rural Health Clinic Services.-

(1) Expedited certification.-Section 1861(aa)(2) of the Social Security Act

(42 U.S.C. 1395x(aa)(2)) is amended by adding at the end the following: "If a

State agency has determined under section 1864(a) that a facility is a rural

health clinic and the facility has applied to the Secretary for certification as

such a clinic, the Secretary shall notify the facility of the the Secretary's ap-

proval or disapproval of the certification not later than 60 days after the date

of the State agency determination or the application (whichever is later).".

(2) Temporary waiver of staffing requirements.-Section 1861(aa) of such Act,

as amended by subsection (a), is further amended by adding at the end the follow-

ing new paragraph:

"(7)(A) The Secretary shall waive for a 1-year period the requirements of

paragraph (2) that a rural health clinic employ a physician assistant, nurse prac-

titioner or certified nurse midwife or that such clinic require such providers to

furnish services at least 50 percent of the time that the clinic operates for any

facility that requests such waiver if the facility demonstrates that the facility

has been unable, despite reasonable efforts, to hire a physician assistant, nurse

practitioner, or certified nurse-midwife in the previous 90-day period.
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"(B) The Secretary may not grant such a waiver under subparagraph (A) to a fa-

cility if the request for the waiver is made less than 6 months after the date of

the expiration of any previous such waiver for the facility.

"(C) A waiver which is requested under this paragraph shall be deemed granted

unless such request is denied by the Secretary within 60 days after the date such

request is received.".

(3) Productivity screens.-In employing any screening guideline in determining

the productivity of physicians, physician assistants, nurse practitioners, and

certified nurse-midwives in a rural health clinic, the Secretary of Health and Hu-

man Services shall provide that the guideline shall take into account the combined

services of such staff (and not merely the service within each class of practi-

tioner).

(4) PRRB review of cost reports for rural health centers.-Section 1878(j) of

the Social Security Act (42 U.S.C. 1395oo(j)), as added by subsection (a)(6), is

amended by inserting "a rural health clinic and" after "includes".

(5) Effective date.-This subsection shall take effect on October 1, 1991, ex-

cept that the amendment made by paragraph (4) shall apply to cost reports for

periods beginning on or after October 1, 1991.

SEC. 4162. PARTIAL HOSPITALIZATION IN COMMUNITY MENTAL HEALTH CENTERS.

(a) In General.-Section 1861(ff)(3) of the Social Security Act (42 U.S.C.

1395x(ff)(3)) is amended-

(1) by striking "(3)" and inserting "(3)(A)";

(2) by striking "outpatients" and inserting "outpatients or by a community

mental health center (as defined in subparagraph (B)),"; and

(3) by adding at the end the following new subparagraph:

"(B) For purposes of subparagraph (A), the term 'community mental health cen-

ter' means an entity-

"(i) providing the services described in section 1916(c)(4) of the Public

Health Service Act; and

"(ii) meeting applicable licensing or certification requirements for community

mental health centers in the State in which it is located.".

(b) Conforming amendments.-(1) Section 1832(a)(2) of such Act (42 U.S.C.

1395k(a)(2)) is amended-

(A) by striking "and" at the end of subparagraph (H);

(B) by striking the period at the end of subparagraph (I) and inserting ";

and"; and

(C) by adding at the end the following new subparagraph:

"(J) partial hospitalization services provided by a community mental health

center (as described in section 1861(ff)(2)(B)).".

(2) Section 1866(e) of such Act (42 U.S.C. 1395cc(e))) is amended by striking

"include a clinic" and all that follows through the period and inserting the fol-

lowing: "include-

"(1) a clinic, rehabilitation agency, or public health agency if, in the case
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of a clinic or rehabilitation agency, such clinic or agency meets the requirements

of section 1861(p)(4)(A) (or meets the requirements of such section through the

operation of section 1861(g)), or if, in the case of a public health agency, such

agency meets the requirements of section 1861(p)(4)(B) (or meets the requirements

of such section through the operation of section 1861(g)), but only with respect

to the furnishing of outpatient physical therapy services (as therein defined) or

(through the operation of section 1861(g)) with respect to the furnishing of out-

patient occupational therapy services; and

"(2) a community mental health center (as defined in section 1861(ff)(3)(B)),

but only with respect to the furnishing of partial hospitalization services (as

described in section 1861(ff)(1)).".

(c) Effective Date.-The amendments made by subsections (a) and (b) shall apply

with respect to partial hospitalization services provided on or after October 1,

1991.

SEC. 4163. COVERAGE OF SCREENING MAMMOGRAPHY.

(a) In General.-Section 1861 of the Social Security Act (42 U.S.C. 1395x) is

amended-

(1) in subsection (s)-

(A) in paragraph (11), by striking all that follows "(bb))" and inserting a

semicolon,

(B) in paragraph (12)(C), by striking all that follows "area)" and inserting

"; and", and

(C) by inserting after paragraph (12) the following new paragraph:

"(13) screening mammography (as defined in subsection (jj));"; and

(2) by inserting after subsection (ii) the following new subsection:

"Screening Mammography

"(jj) The term 'screening mammography' means a radiologic procedure provided

to a woman for the purpose of early detection of breast cancer and includes a

physician's interpretation of the results of the procedure.".

(b) Payment and Coverage.-Section 1834 of such Act (42 U.S.C. 1395m) is

amended-

(1) in subsection (b)(1)(B), by inserting "and subject to subsec-

tion (c)(1)(A)" after "conversion factors", and

(2) by inserting after subsection (b) the following new subsection:

"(c) Payments and Standards for Screening Mammography.-

"(1) In general.-Notwithstanding any other provision of this part, with re-

spect to expenses incurred for screening mammography (as defined in section

1861(jj))-

"(A) payment may be made only for screening mammography conducted consistent

with the frequency permitted under paragraph (2);

"(B) payment may be made only if the screening mammography meets the quality

standards established under paragraph (3); and
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"(C) the amount of the payment under this part shall, subject to the deduct-

ible established under section 1833(b), be equal to 80 percent of the least of-

"(i) the actual charge for the screening,

"(ii) the fee schedule established under subsection (b) or the fee schedule

established under section 1848, whichever is applicable, with respect to both the

professional and technical components of the screening mammography, or

"(iii) the limit established under paragraph (4) for the screening mammo-

graphy.

"(2) Frequency covered.-

"(A) In general.-Subject to revision by the Secretary under subparagraph (B)-

"(i) No payment may be made under this part for screening mammography per-

formed on a woman under 35 years of age.

"(ii) Payment may be made under this part for only 1 screening mammography

performed on a woman over 34 years of age, but under 40 years of age.

"(iii) In the case of a woman over 39 years of age, but under 50 years of

age, who-

"(I) is at a high risk of developing breast cancer (as determined pursuant to

factors identified by the Secretary), payment may not be made under this part for

a screening mammography performed within the 11 months following the month in

which a previous screening mammography was performed, or

"(II) is not at a high risk of developing breast cancer, payment may not be

made under this part for a screening mammography performed within the 23 months

following the month in which a previous screening mammography was performed.

"(iv) In the case of a woman over 49 years of age, but under 65 years of age,

payment may not be made under this part for screening mammography performed within

11 months following the month in which a previous screening mammography was per-

formed.

"(v) In the case of a woman over 64 years of age, payment may not be made for

screening mammography performed within 23 months following the month in which a

previous screening mammography was performed.

"(B) Revision of frequency.-

"(i) Review.-The Secretary, in consultation with the Director of the National

Cancer Institute, shall review periodically the appropriate frequency for perform-

ing screening mammography, based on age and such other factors as the Secretary

believes to be pertinent.

"(ii) Revision of frequency.-The Secretary, taking into consideration the re-

view made under clause (i), may revise from time to time the frequency with which

screening mammography may be paid for under this subsection, but no such revision

shall apply to screening mammography performed before January 1, 1992.

"(3) Quality standards.-The Secretary shall establish standards to assure the

safety and accuracy of screening mammography performed under this part. Such

standards shall include the requirements that-

"(A) the equipment used to perform the mammography must be specifically de-

signed for mammography and must meet radiologic standards established by the Sec-

retary for mammography;
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"(B) the mammography must be performed by an individual who-

"(i) is licensed by a State to perform radiological procedures, or

"(ii) is certified as qualified to perform radiological procedures by such an

appropriate organization as the Secretary specifies in regulations;

"(C) the results of the mammography must be interpreted by a physician-

"(i) who is certified as qualified to interpret radiological procedures by

such an appropriate board as the Secretary specifies in regulations, or

"(ii) who is certified as qualified to interpret screening mammography pro-

cedures by such a program as the Secretary recognizes in regulation as assuring

the qualifications of the individual with respect to such interpretation; and

"(D) with respect to the first screening mammography performed on a woman for

which payment is made under this part, there are satisfactory assurances that the

results of the mammography will be placed in permanent medical records maintained

with respect to the woman.

"(4) Limit.-

"(A) $55, indexed.-Except as provided by the Secretary under subpara-

graph (B), the limit established under this paragraph-

"(i) for screening mammography performed in 1991, is $55, and

"(ii) for screening mammography performed in a subsequent year is the limit

established under this paragraph for the preceding year increased by the percent-

age increase in the MEI for that subsequent year.

"(B) Reduction of limit.-The Secretary shall review from time to time the ap-

propriateness of the amount of the limit established under this paragraph. The

Secretary may, with respect to screening mammography performed in a year after

1992, reduce the amount of such limit as it applies nationally or in any area to

the amount that the Secretary estimates is required to assure that screening mam-

mography of an appropriate quality is readily and conveniently available during

the year.

"(C) Application of limit in hospital outpatient setting.-The Secretary shall

provide for an appropriate allocation of the limit established under this para-

graph between professional and technical components in the case of hospital outpa-

tient screening mammography (and comparable situations) where there is a claim for

professional services separate from the claim for the radiologic procedure.

"(5) Limiting charges of nonparticipating physicians.-

"(A) In general.-In the case of mammography screening performed on or after

January 1, 1991, for which payment is made under this subsection, if a nonparti-

cipating physician or supplier provides the screening to an individual entitled to

benefits under this part, the physician or supplier may not charge the individual

more than the limiting charge (as defined in subparagraph (B), or if less, as

defined in subsection (b)(5)(B) or as defined in section 1848(g)(2)).

"(B) Limiting charge defined.-In subparagraph (A), the term 'limiting charge'

means, with respect to screening mammography performed-

"(i) in 1991, 125 percent of the limit established under paragraph (4),

"(ii) in 1992, 120 percent of the limit established under paragraph (4), or

"(iii) after 1992, 115 percent of the limit established under paragraph (4).
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"(C) Enforcement.-If a physician or supplier knowing and willfully imposes a

charge in violation of subparagraph (A), the Secretary may apply sanctions against

such physician or supplier in accordance with section 1842(j)(2).".

(c) Certification of Screening Mammography Quality Standards.-

(1) Section 1863 of such Act (42 U.S.C. 1395z) is amended by inserting "or

whether screening mammography meets the standards established under section

1834(c)(3)," after "1832(a)(2)(F)(i),".

(2) The first sentence of section 1864(a) of such Act (42 U.S.C. 1395aa(a)) is

amended by inserting before the period the following: ", or whether screening mam-

mography meets the standards established under section 1834(c)(3)".

(3) Section 1865(a) of such Act (42 U.S.C. 1395bb(a)) is amended by inserting

"1834(c)(3)," after "1832(a)(2)(F)(i),".

(d) Conforming Amendments.-

(1) Section 1833(a)(2)(E) of such Act (42 U.S.C. 1395l(a)(2)(E)) is amended by

inserting ", but excluding screening mammography" after "imaging services".

(2) Section 1862(a) of such Act (42 U.S.C. 1395y(a)) is amended-

(A) in paragraph (1)-

(i) in subparagraph (A), by striking "subparagraph (B), (C), (D), or (E)" and

inserting "a succeeding subparagraph",

(ii) in subparagraph (D), by striking "and" at the end,

(iii) in subparagraph (E), by striking the semicolon at the end and inserting

", and", and

(iv) by adding at the end the following new subparagraph:

"(F) in the case of screening mammography, which is performed more frequently

than is covered under section 1834(c)(2) or which does not meet the standards es-

tablished under section 1834(c)(3), and, in the case of screening pap smear, which

is performed more frequently than is provided under section 1861(nn);"; and

(B) in paragraph (7), by inserting "or under paragraph (1)(F)" after

"(1) (B)".

(e) Effective Date.-The amendments made by this section shall apply to screen-

ing mammography performed on or after January 1, 1991.

SEC. 4164. MISCELLANEOUS AND TECHNICAL PROVISIONS RELATING TO PART B.

(a) Extension of Demonstrations.-

(1) Prevention demonstrations.-Section 9314 of the Consolidated Omnibus Budget

Reconciliation Act of 1985, as amended by section 9344 of the Omnibus Budget Re-

conciliation Act of 1986, is amended-

(A) in subsection (a), by striking "4-year" and inserting "5-year";

(B) in subsection (e)(2), by striking "Not later than five years after the

date of the enactment of this Act, the Secretary shall submit a final report" and

inserting "Not later than April 1, 1993, the Secretary shall submit an interim re-

port";

(C) in subsection (e), by adding at the end the following new paragraph:

"(3) Not later than April 1, 1995, the Secretary shall submit a final report
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to those Committees on the demonstration program and shall include in the report a

comprehensive evaluation of the long-term effects of the program.";

(D) in subsection (f), by striking "$5,900,000" and inserting "$7,500,000";

and

(E) in subsection (f), by inserting before the period at the end the follow-

ing: "and shall not exceed $3,000,000 for the comprehensive evaluation referred to

in subsection (e)(3)".

(2) Alzheimer's disease demonstration projects.-Section 9342 of the Omnibus

Budget Reconciliation Act of 1986 is amended-

(A) in subsection (c)(1), by striking "3 years" and inserting "4 years";

(B) in subsection (d)(1), by striking "third year" and inserting "fourth

year";

(C) in subsection (f)-

(i) by striking "$40,000,000" and inserting "$55,000,000", and

(ii) by striking "$2,000,000" and inserting "$3,000,000".

(b) Disclosure of Ownership.-

(1) In general.-Title XI of the Social Security Act is amended by inserting

after section 1124 the following new section:

"DISCLOSURE REQUIREMENTS FOR OTHER PROVIDERS UNDER PART B OF MEDICARE

"Sec. 1124A. (a) Disclosure Required to Receive Payment.-No payment may be

made under part B of title XVIII for items or services furnished by any disclosing

part B provider unless such provider has provided the Secretary with full and com-

plete information-

"(1) on the identity of each person with an ownership or control interest in

the provider or in any subcontractor (as defined by the Secretary in regulations)

in which the provider directly or indirectly has a 5 percent or more ownership in-

terest; and

"(2) with respect to any person identified under paragraph (1) or any managing

employee of the provider-

"(A) on the identity of any other entities providing items or services for

which payment may be made under title XVIII of the Social Security Act with re-

spect to which such person or managing employee is a person with an ownership or

control interest at the time such information is supplied or at any time during

the 3-year period ending on the date such information is supplied, and

"(B) as to whether any penalties, assessments, or exclusions have been as-

sessed against such person or managing employee under section 1128, 1128A, or

1128B.

"(b) Updates to Information Supplied.-A disclosing part B provider shall noti-

fy the Secretary of any changes or updates to the information supplied under sub-

section (a) not later than 180 days after such changes or updates take effect.

"(c) Definitions.-For purposes of this section-

"(1) the term 'disclosing part B provider' means any entity receiving payment

on an assignment-related basis for furnishing items or services for which payment
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may be made under part B of title XVIII, except that such term does not include an

entity described in section 1124(a)(2);

"(2) the term 'managing employee' means, with respect to a provider, a person

described in section 1126(b); and

"(3) the term 'person with an ownership or control interest' means, with re-

spect to a provider-

"(A) a person described in section 1124(a)(3), or

"(B) a person who has one of the 5 largest direct or indirect ownership or

control interests in the provider.".

(2) Criminal penalty for providing false information.-Section 1128B(c) of such

Act (42 U.S.C. 1320a-7b(c)) is amended by striking "health care program" and in-

serting "health care program, or with respect to information required to be

provided under section 1124A,".

(3) Failure to provide information as grounds for permissive exclusion from

program.-Section 1128(b)(9) of such Act (42 U.S.C. 1320a-7(b)(9)) is amended by

striking "1124" and inserting "1124, section 1124A,".

(4) Effective date.-The amendments made by paragraph (1), (2), and (3) shall

apply with respect to items or services furnished on or after-

(A) January 1, 1993, in the case of items or services furnished by a provider

who, on or before the date of the enactment of this Act, has furnished items or

services for which payment may be made under part B of title XVIII of the Social

Security Act; or

(B) January 1, 1992, in the case of items or services furnished by any other

provider.

(c) Directory of Unique Physician Identifier Numbers.-Not later than March 31,

1991, the Secretary of Health and Human Services shall publish a directory of the

unique physician identification numbers of all physicians providing services for

which payment may be made under part B of title XVIII of the Social Security Act,

and shall include in such directory the names, provider numbers, and billing ad-

dressess of all listed physicians.

PART 3-PROVISIONS RELATING TO PARTS A AND B

SEC. 4201. PROVISIONS RELATING TO END STAGE RENAL DISEASE.

(a) Increase in Composite Rates.-Section 9335(a)(1) of the Omnibus Budget Re-

conciliation Act of 1986, as amended by section 6203(a)(1) of the Omnibus Budget

Reconciliation Act of 1989, is amended-

(1) by striking "October 1, 1990," and inserting "December 31, 1990,"; and

(2) by inserting after the first sentence the following: "With respect to ser-

vices furnished on or after January 1, 1991, such base rate shall be equal to the

respective rate in effect as of September 30, 1990 (determined without regard to

any reductions imposed pursuant to section 6201 of the Omnibus Budget Reconcili-

ation Act of 1989), increased by $1.00.".

(b) PROPAC Study on ESRD Composite Rates.-
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(1) In general.-

(A) Study.-The Prospective Payment Assessment Commission (in this subsection

referred to as the "Commission") shall conduct a study to determine the costs and

services and profits associated with various modalities of dialysis treatments

provided to end stage renal disease patients provided under title XVIII of the So-

cial Security Act.

(B) Recommendations.-Based on information collected for the study described in

subparagraph (A), the Commission shall make recommendations to Congress regarding

the method or methods and the levels at which the payments made for the facility

component of dialysis services by providers of service and renal dialysis facilit-

ies under title XVIII of the Social Security Act should be established for dialys-

is services furnished during fiscal year 1993 and the methodology to be used to

update such payments for subsequent fiscal years. In making recommendations con-

cerning the appropriate methodology the Commission shall consider-

(i) hemodialysis and other modalities of treatment,

(ii) the appropriate services to be included in such payments,

(iii) the adjustment factors to be incorporated including facility character-

istics, such as hospital versus free-standing facilities, urban versus rural, size

and mix of services,

(iv) adjustments for labor and nonlabor costs,

(v) comparative profit margins for all types of renal dialysis providers of

service and renal dialysis facilities,

(vi) adjustments for patient complexity, such as age, diagnosis, case mix,

and pediatric services, and

(vii) efficient costs related to high quality of care and positive outcomes

for all treatment modalities.

(2) Report.-Not later than June 1, 1992, the Commission shall submit a report

to the Committee on Finance of the Senate, and the Committees on Ways and Means

and Energy and Commerce of the House of Representatives on the study conducted un-

der paragraph (1)(A) and shall include in the report the recommendations described

in paragraph (1)(B), taking into account the factors described in paragraph

(1)(B).

(3) Annual report.-The Commission, not later than March 1 before the beginning

of each fiscal year (beginning with fiscal year 1993) shall report its recommenda-

tions to the Committee on Finance of the Senate and the Committees on Ways and

Means and Energy and Commerce of the House of Representatives on an appropriate

change factor which should be used for updating payments for services rendered in

that fiscal year. The Commission in making such report to Congress shall consider

conclusions and recommendations available from the Institute of Medicine.

(c) Payment Rates for Erythropoietin.-

(1) In general.-Section 1881(b)(11) of the Social Security Act (42 U.S.C.

1395rr(b)) is amended-

(A) by striking "(11)" and inserting "(11)(A)"; and

(B) by adding at the end the following new subparagraph:

"(B) Erythropoietin, when provided to a patient determined to have end stage
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renal disease, shall not be included as a dialysis service for purposes of payment

under any prospective payment amount or comprehensive fee established under this

section, and payment for such item shall be made separately-

"(i) in the case of erythropoietin provided by a physician, in accordance with

section 1833; and

"(ii) in the case of erythropoietin provided by a provider of services, renal

dialysis facility, or other supplier of home dialysis supplies and equipment-

"(I) for erythropoietin provided during 1991, in an amount equal to $11 per

thousand units (rounded to the nearest 100 units), and

"(II) for erythropoietin provided during a subsequent year, in an amount de-

termined to be appropriate by the Secretary, except that such amount may not ex-

ceed the amount determined under this clause for the previous year increased by

the percentage increase (if any) in the implicit price deflator for gross national

product (as published by the Department of Commerce) for the second quarter of the

preceding year over the implicit price deflator for the second quarter of the

second preceding year.".

(2) Effective date.-The amendments made by paragraph (1) shall apply to eryth-

ropoietin furnished on or after January 1, 1991.

(d) Self-Administered Erythropoietin.-

(1) Coverage.-Section 1861(s)(2) (42 U.S.C. 1395x(s)(2)), is amended-

(A) by striking "and" at the end of subparagraph (O);

(B) by adding "and" at the end of subparagraph (P); and

(C) by adding at the end the following new subparagraph:

"(Q) erythropoietin for home dialysis patients competent to use such drug

without medical or other supervision with respect to the administration of such

drug, subject to methods and standards established by the Secretary by regulation

for the safe and effective use of such drug, and items related to the administra-

tion of such drug;".

(2) Coverage for method ii patients.-Section 1881(b) (42 U.S.C. 1395rr(b)) is

further amended-

(A) in paragraph (1)-

(B) by striking "and (B)" and inserting "(B), and

(C) by striking "equipment." and inserting "equipment, and (C) payments to a

supplier of home dialysis supplies and equipment that is not a provider of ser-

vices, a renal dialysis facility, or a physician for self-administered erythropoi-

etin as described in section 1861(s)(2)(Q) if the Secretary finds that the patient

receiving such drug from such a supplier can safely and effectively administer the

drug (in accordance with the applicable methods and standards established by the

Secretary pursuant to such section)."; and

(3) by adding at the end of paragraph (11), as amended by subsection (c), the

following new subparagraph:

"(C) The amount payable to a supplier of home dialysis supplies and equipment

that is not a provider of services, a renal dialysis facility, or a physician for

erythropoietin shall be determined in the same manner as the amount payable to a

renal dialysis facility for such item.".
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(3) Effective date.-The amendments made by paragraphs (1) and (2) shall apply

to items and services furnished on or after July 1, 1991.

SEC. 4202. STAFF-ASSISTED HOME DIALYSIS DEMONSTRATION PROJECT.

(a) Establishment.-

(1) In general.-Not later than 9 months after the date of the enactment of

this Act, the Secretary of Health and Human Services shall establish and carry out

a 3-year demonstration project to determine whether the services of a home dialys-

is staff assistant providing services to a patient during hemodialysis treatment

at the patient's home may be covered under the medicare program in a cost-ef-

fective manner that ensures patient safety.

(2) Number of participants.-The total number of eligible patients receiving

services under the demonstration project established under paragraph (1) may not

exceed 800.

(b) Payments to Participating Providers and Facilities.-

(1) Services for which payment may be made.-

(A) In general.-Under the demonstration project established under subsection

(a), the Secretary shall make payments for 3 years under title XVIII of the Social

Security Act to providers of services (other than a skilled nursing facility) or

renal dialysis facilities for services of a home hemodialysis staff assistant

provided to an individual described in subsection (c) during hemodialysis treat-

ment at the individual's home in an amount determined under paragraph (2).

(B) Services described.-For purposes of subparagraph (A), the term "services

of a home hemodialysis staff assistant" means-

(i) technical assistance with the operation of a hemodialysis machine in the

patient's home and with such patient's care during in-home hemodialysis; and

(ii) administration of medications within the patient's home to maintain the

patency of the extra corporeal circuit.

(2) Amount of payment.-

(A) In general.-Payment to a provider of services or renal dialysis facility

participating in the demonstration project established under subsection (a) for

the services described in paragraph (1) shall be prospectively determined by the

Secretary, made on a per treatment basis, and shall be in an amount determined un-

der subparagraph (B).

(B) Determination of payment amount.-(i) The amount of payment made under sub-

paragraph (A) shall be the product of-

(I) the rate determined under clause (ii) with respect to a provider of ser-

vices or a renal dialysis facility; and

(II) the factor by which the labor portion of the composite rate determined

under section 1881(b)(7) of the Social Security Act is adjusted for differences in

area wage levels.

(ii) The rate determined under this clause, with respect to a provider of ser-

vices or renal dialysis facility, shall be equal to the difference between-

(I) two-thirds of the labor portion of the composite rate applicable under
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section 1881(b)(7) of such Act to the provider or facility (as adjusted to reflect

differences in area wage levels), and

(II) the product of the national median hourly wage for a home hemodialysis

staff assistant and the national median time expended in the provision of home

hemodialysis staff assistant services (taking into account time expended in travel

and predialysis patient care).

(iii) For purposes of clause (ii)(II)-

(I) the national median hourly wage for a home hemodialysis staff assistant

and the national median average time expended for home hemodialysis staff assist-

ant services shall be determined annually on the basis of the most recent data

available, and

(II) the national median hourly wage for a home hemodialysis staff assistant

shall be the sum of 65 percent of the national median hourly wage for a licensed

practical nurse and 35 percent of the national median hourly wage for a registered

nurse.

(C) Payment as add-on to composite rate.-The amount of payment determined un-

der this paragraph shall be in addition to the amount of payment otherwise made to

the provider of services or renal dialysis facility under section 1881(b) of such

Act.

(c) Individuals Eligible to Receive Services Under Project.-

(1) In general.-An individual may receive services from a provider of services

or renal dialysis facility participating in the demonstration project if-

(A) the individual is not a resident of a skilled nursing facility;

(B) the individual is an end stage renal disease patient entitled to benefits

under title XVIII of the Social Security Act;

(C) the individual's physician certifies that the individual is confined to a

bed or wheelchair and cannot transfer themselves from a bed to a chair;

(D) the individual has a serious medical condition (as specified by the Sec-

retary) which would be exacerbated by travel to and from a dialysis facility;

(E) the individual is eligible for ambulance transportation to receive routine

maintenance dialysis treatments, and, based on the individual's medical condition,

there is reasonable expectation that such transportation will be used by the indi-

vidual for a period of at least 6 consecutive months, such that the cost of ambu-

lance transportation can reasonably be expected to meet or exceed the cost of home

hemodialysis staff assistance as provided under subsection (b)(4); and

(F) no family member or other individual is available to provide such assist-

ance to the individual.

(2) Coverage of individuals currently receiving services.-Any individual who,

on the date of the enactment of this Act, is receiving staff assistance under the

experimental authority provided under section 1881(f)(2) of the Social Security

Act shall be deemed to be an eligible individual for purposes of this subsection.

(3) Continuation of coverage upon termination of project.-Notwithstanding any

provision of title XVIII of the Social Security Act, any individual receiving ser-

vices under the demonstration project established under subsection (a) as of the

date of the termination of the project shall continue to be eligible for home
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hemodialysis staff assistance after such date under such title on the same terms

and conditions as applied under the demonstration project.

(d) Qualifications for Home Hemodialysis Staff Assistants.-For purposes of

subsection (b), a home dialysis aide is qualified if the aide-

(1) meets minimum qualifications as specified by the Secretary; and

(2) meets any applicable qualifications as specified under the law of the

State in which the home hemodialysis staff assistant is providing services.

(e) Reports.-

(1) Interim status report.-Not later than December 1, 1992, the Secretary

shall submit to Congress a preliminary report on the status of the demonstration

project established under subsection (a).

(2) Final report.-Not later than December 31, 1995, the Secretary shall submit

to Congress a final report evaluating the project, and shall include in such re-

port recommendations regarding appropriate eligibility criteria and cost-control

mechanisms for medicare coverage of the services of a home dialysis aide providing

medical assistance to a patient during hemodialysis treatment at the patient's

home.

(f) Authorization of Appropriations.-The Secretary shall provide for the

transfer from the Federal Supplementary Medical Insurance Trust Fund (established

under section 1841 of the Social Security Act) of not more than the following

amounts to carry out the demonstration project established under subsection (a)

(without regard to amounts appropriated in advance in appropriation Acts):

(1) For fiscal year 1991, $4,000,000.

(2) For fiscal year 1992, $4,000,000.

(3) For fiscal year 1993, $3,000,000.

(4) For fiscal year 1994, $2,000,000.

(5) For fiscal year 1995, $1,000,000.

SEC. 4203. EXTENSION OF SECONDARY PAYOR PROVISIONS.

(a) Extension of Transfer of Data.-

(1) Section 1862(b)(5)(C)(iii) (42 U.S.C. 1395y(b)(5)(C)(iii)) is amended by

striking "September 30, 1991" and inserting "September 30, 1995".

(2) Section 6103(l)(12)(F) of the Internal Revenue Code of 1986 is amended-

(A) in clause (i), by striking "September 30, 1991" and inserting "September

30, 1995";

(B) in clause (ii)(I), by striking "1990" and inserting "1994"; and

(C) in clause (ii)(II), by striking "1991" and inserting "1995".

(b) Extension of Application to Disabled Beneficiaries.-Section

1862(b)(1)(B)(iii) (42 U.S.C. 1395y(b)(1)(B)(iii)) is amended by striking "January

1, 1992" and inserting "October 1, 1995".

(c) Individuals With End Stage Renal Disease.-

(1) In general.-Section 1862(b)(1)(C) (42 U.S.C. 1395y(b)(1)(C)) is amended-

(A) in clause (i), by striking "during the 12-month period" and all that fol-

lows and inserting "during the 12-month period which begins with the first month
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in which the individual becomes entitled to benefits under part A under the provi-

sions of section 226A, or, if earlier, the first month in which the individual

would have been entitled to benefits under such part under the provisions of sec-

tion 226A if the individual had filed an application for such benefits; and"

(B) in the matter following clause (ii), by adding at the end the following:

"Effective for items and services furnished on or after February 1, 1991, and on

or before January 1, 1996, (with respect to periods beginning on or after February

1, 1990), clauses (i) and (ii) shall be applied by substituting '18-month' for

'12-month' each place it appears.".

(2) GAO study of extension of secondary payer period.-(A) The Comptroller Gen-

eral shall conduct a study of the impact of the application of clause (iii) of

section 1862(b)(1)(C) of the Social Security Act on individuals entitled to bene-

fits under title XVIII of such Act by reason of section 226A of such Act, and

shall include in such report information relating to-

(i) the number (and geographic distribution) of such individuals for whom

medicare is secondary;

(ii) the amount of savings to the medicare program achieved annually by reason

of the application of such clause;

(iii) the effect on access to employment, and employment-based health insur-

ance, for such individuals and their family members (including coverage by employ-

ment-based health insurance of cost-sharing requirements under medicare after such

employment-based insurance becomes secondary);

(iv) the effect on the amount paid for each dialysis treatment under employ-

ment-based health insurance;

(v) the effect on cost-sharing requirements under employment-based health in-

surance (and on out-of-pocket expenses of such individuals) during the period for

which medicare is secondary;

(vi) the appropriateness of applying the provisions of section 1862(b)(1)(C)

to all group health plans.

(B) The Comptroller General shall submit a preliminary report on the study

conducted under subparagraph (A) to the Committees on Ways and Means and Energy

and Commerce of the House of Representatives and the Committee on Finance of the

Senate not later than January 1, 1993, and a final report on such study not later

than January 1, 1995.

(d) Effective Date.-The amendments made by this subsection shall take effect

on the date of the enactment of this Act and the amendment made by subsection

(a)(2)(B) shall apply to requests made on or after such date.

SEC. 4204. HEALTH MAINTENANCE ORGANIZATIONS.

(a) Regulation of Incentive Payments to Physicians.-

(1) In general.-Section 1876(i) (42 U.S.C. 1395mm(i)) is amended by adding at

the end the following new paragraph:

"(8)(A) Each contract with an eligible organization under this section shall

provide that the organization may not operate any physician incentive plan (as
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defined in subparagraph (B)) unless the following requirements are met:

"(i) No specific payment is made directly or indirectly under the plan to a

physician or physician group as an inducement to reduce or limit medically neces-

sary services provided with respect to a specific individual enrolled with the or-

ganization.

"(ii) If the plan places a physician or physician group at substantial finan-

cial risk (as determined by the Secretary) for services not provided by the physi-

cian or physician group, the organization-

"(I) provides stop-loss protection for the physician or group that is adequate

and appropriate, based on standards developed by the Secretary that take into ac-

count the number of physicians placed at such substantial financial risk in the

group or under the plan and the number of individuals enrolled with the organiza-

tion who receive services from the physician or the physician group, and

"(II) conducts periodic surveys of both individuals enrolled and individuals

previously enrolled with the organization to determine the degree of access of

such individuals to services provided by the organization and satisfaction with

the quality of such services.

"(iii) The organization provides the Secretary with descriptive information

regarding the plan, sufficient to permit the Secretary to determine whether the

plan is in compliance with the requirements of this subparagraph.

"(B) In this paragraph, the term 'physician incentive plan' means any compens-

ation arrangement between an eligible organization and a physician or physician

group that may directly or indirectly have the effect of reducing or limiting ser-

vices provided with respect to individuals enrolled with the organization.".

(2) Penalties.-Section 1876(i)(6)(A)(vi) (42 U.S.C. 1395mm(i)(6)(A)(vi)) is

amended by striking "(g)(6)(A);" and inserting "(g)(6)(A) or paragraph (8);".

(3) Repeal of prohibition.-Section 1128A(b)(1) (42 U.S.C. 1320a-7a(b)(1)) is

amended-

(A) by striking ", an eligible organization" and all that follows through "sec-

tion 1876,",

(B) by adding "and" at the end of subparagraph (A),

(C) by striking subparagraph (B),

(D) by redesignating subparagraph (C) as subparagraph (B), and

(E) by striking "or organization".

(4) Effective date.-The amendments made by paragraphs (1) and (2) shall apply

with respect to contract years beginning on or after January 1, 1992, and the

amendments made by paragraph (3) shall take effect on the date of the enactment of

this Act.

(b) Requirements With Respect to Actuarial Equivalence of AAPCC.-(1) Not later

than January 1, 1992, the Secretary of Health and Human Services (in this section

referred to as the "Secretary") shall submit a proposal to Congress that provides

for a modified payment method for organizations with a risk contract under section

1876(g) of the Social Security Act that is more accurate than the current payment

methodology in predicting the actual service utilization and annual medical ex-

penditures of the beneficiary population enrolled in a specific organization.
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(2) The proposal shall include-

(A)(i) recommendations on modifying the current adjusted average per capita

cost formula, by adding predictors of medical utilization such as health status

adjustors or prior utilization measures; or

(ii) recommendations for a new payment methodology as an alternative to the

adjusted average per capita cost;

(B) data to support any recommended changes in payment methodology for organ-

izations with risk contracts under section 1876(g) of the Social Security Act; and

(C) analysis demonstrating that any proposed or revised payment methodology

under this section is effective in explaining at least 15 percent of the variation

in health care utilization and costs (as determined in consultation with the Amer-

ican Academy of Actuaries) among individuals enrolled in such organizations.

(3) Not later than March 1, 1992, the Secretary shall cause to have published

in the Federal Register a proposed rule providing for the implementation of the

payment methodology specified in the proposal submitted pursuant to paragraph (1).

(4) Not later than May 1, 1992, the Comptroller General shall review the pro-

posal and recommendations made pursuant to paragraphs (1) and (2), and shall re-

port to Congress on appropriate modifications in such payment methodology.

(5) Taking into account the recommendations made pursuant to paragraph (4), on

or after August 1, 1992, the Secretary shall issue a final rule implementing a

payment methodology that meets the requirements of paragraph (1), effective for

contract years beginning on or after January 1, 1993.

(c) Application of National Coverage Decisions.-

(1) In general.-Section 1876(c)(2) (42 U.S.C. 1395mm(c)(2)) is amended-

(A) by redesignating clauses (i) and (ii) and subparagraphs (A) and (B) as

subclauses (I) and (II) and clauses (i) and (ii), respectively;

(B) by inserting "(A)" after "(2)"; and

(C) by adding at the end the following new subparagraph:

"(B) If there is a national coverage determination made in the period begin-

ning on the date of an announcement under subsection (a)(1)(A) and ending on the

date of the next announcement under such subsection that the Secretary projects

will result in a significant change in the costs to the organization of providing

the benefits that are the subject of such national coverage determination and that

was not incorporated in the determination of the per capita rate of payment in-

cluded in the announcement made at the beginning of such period-

"(i) such determination shall not apply to risk-sharing contracts under this

section until the first contract year that begins after the end of such period;

and

"(ii) if such coverage determination provides for coverage of additional bene-

fits or under additional circumstances, subsection (a)(3) shall not apply to pay-

ment for such additional benefits or benefits provided under such additional cir-

cumstances until the first contract year that begins after the end of such period,

unless otherwise required by law.".

(2) Conforming amendment.-Section 1876(a)(6) of such Act is amended by strik-

ing "subsection (c)(7)" and inserting "subsections (c)(2)(B)(ii) and (c)(7)".
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(3) Effective date.-The amendments made by this subsection shall apply with

respect to national coverage determinations that are not incorporated in the de-

termination of the per capita rate of payment for individuals enrolled for 1991

with an eligible organization which has entered into a risk-sharing contract under

section 1876 of the Social Security Act.

(d) Payments for Services Furnished by Non-Contract Providers.-

(1) In general.-Section 1876(j) (42 U.S.C. 1395mm(j)) is amended-

(A) in paragraph (1)(A)-

(i) by striking "physician" each place it appears and inserting "physician or

provider of services or renal dialysis facility",

(ii) by striking "physicians' services" and inserting "physicians' services

or renal dialysis services", and

(iii) by striking "participation agreement under section 1842(h)(1)" and in-

serting "applicable participation agreement",

(B) in paragraph (2)-

(i) by striking "physicians' services" each place it appears and inserting

"physicians' services or renal dialysis services", and

(ii) by striking "which-" and all that follows and inserting "which are fur-

nished to an enrollee of an eligible organization under this section by a physi-

cian, provider of services, or renal dialysis facility who is not under a contract

with the organization.".

(2) Effective date.-The amendment made by paragraph (1) shall apply with re-

spect to items and services furnished on or after January 1, 1991.

(e) Retroactive Enrollment.-

(1) In general.-Section 1876(a)(1)(E) (42 U.S.C. 1395mm(a)(1)(E)) is amended-

(A) by striking "(E)" and inserting "(E)(i)"; and

(B) by adding at the end the following new clause:

"(ii)(I) Subject to subclause (II), the Secretary may make retroactive adjust-

ments under clause (i) to take into account individuals enrolled during the period

beginning on the date on which the individual enrolls with an eligible organiza-

tion (which has a risk-sharing contract under this section) under a health benefit

plan operated, sponsored, or contributed to, by the individual's employer or

former employer (or the employer or former employer of the individual's spouse)

and ending on the date on which the individual is enrolled in the plan under this

section, except that for purposes of making such retroactive adjustments under

this clause, such period may not exceed 90 days.

"(II) No adjustment may be made under subclause (I) with respect to any indi-

vidual who does not certify that the organization provided the individual with the

explanation described in subsection (c)(3)(E) at the time the individual enrolled

with the organization.".

(2) Effective date.-The amendments made by paragraph (1) shall apply with re-

spect to individuals enrolling with an eligible organization (which has a risk-

sharing contract under section 1876 of the Social Security Act) under a health be-

nefit plan operated, sponsored, or contributed to, by the individual's employer or

former employer (or the employer or former employer of the individual's spouse) on
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or after January 1, 1991.

(f) Study of Chiropractic Services.-

(1) The Secretary shall conduct a study of the extent to which health mainten-

ance organizations with contracts under section 1876 of the Social Security Act

make available to enrollees entitled to benefits under title XVIII of such Act

chiropractic services that are covered under such title.

(2) The study shall examine the arrangements under which such services are

made available and the types of practitioners furnishing such services to such en-

rollees.

(3) The study shall be based on contracts entered into or renewed on or after

January 1, 1991, and before January 1, 1993.

(4) The Secretary shall issue a final report to the Committees on Ways and

Means and Energy and Commerce of the House of Representatives and the Committee on

Finance of the Senate on the results of the study not later than January 1, 1993.

The report shall include recommendations with respect to any legislative and regu-

latory changes that the Secretary determines are necessary to ensure access to

such services.

(g) Prohibiting Certain Employer Marketing Activities.-

(1) In general.-Section 1862(b)(3) (42 U.S.C. 1395y(b)(3)) is amended by

adding at the end the following new subparagraph:

"(C) Prohibition of financial incentives not to enroll in a group health

plan.-It is unlawful for an employer or other entity to offer any financial or

other incentive for an individual entitled to benefits under this title not to en-

roll (or to terminate enrollment) under a group health plan which would (in the

case of such enrollment) be a primary plan (as defined in paragraph (2)(A)), un-

less such incentive is also offered to all individuals who are eligible for cover-

age under the plan. Any entity that violates the previous sentence is subject to a

civil money penalty of not to exceed $5,000 for each such violation. The provi-

sions of section 1128A (other than the first sentence of subsection (a) and other

than subsection (b)) shall apply to a civil money penalty under the previous sen-

tence in the same manner as such provisions apply to a penalty or proceeding under

section 1128A(a).".

(2) Effective date.-The amendment made by paragraph (1) shall apply to incent-

ives offered on or after the date of the enactment of this Act.

SEC. 4205. PEER REVIEW ORGANIZATIONS.

(a) Use of Corrective Action Plans.-

(1) In general.-Section 1156(b)(1) (42 U.S.C. 1320c-5(b)(1)) is amended-

(A) by inserting "and, if appropriate, after the practitioner or person has

been given a reasonable opportunity to enter into and complete a corrective action

plan (which may include remedial education) agreed to by the organization, and has

failed successfully to complete such plan," after "concerned,"; and

(B) by inserting after the second sentence the following: "In determining

whether a practitioner or person has demonstrated an unwillingness or lack of
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ability substantially to comply with such obligations, the Secretary shall con-

sider the practitioner's or person's willingness or lack of ability, during the

period before the organization submits its report and recommendations, to enter

into and successfully complete a corrective action plan.".

(2) Effective date.-The amendments made by paragraph (1) shall apply to ini-

tial determinations made by organizations on or after the date of the enactment of

this Act.

(b) Treatment of Optometrists and Podiatrists.-

(1) In general.-Section 1154 (42 U.S.C. 1320c-3) is amended-

(A) in subsection (a)(7)(A)(i), by inserting ", optometry, and podiatry" after

"dentistry"; and

(B) in subsection (c), by striking "or dentistry" each place it appears and

inserting "dentistry, optometry, or podiatry".

(2) Effective date.-The amendments made by paragraph (1) shall apply to con-

tracts entered into or renewed on or after the date of the enactment of this Act.

(c) Coordination of PROs and Carriers.-

(1) Development and implementation of plan.-The Secretary of Health and Human

Services shall develop and implement a plan to coordinate the physician review

activities of peer review organizations and carriers. Such plan shall include-

(A) the development of common utilization and medical review criteria;

(B) criteria for the targetting of reviews by peer review organizations and

carriers; and

(C) improved methods for exchange of information among peer review organiza-

tions and carriers.

(2) Report.-Not later than January 1, 1992, the Secretary shall submit to Con-

gress a report on the development of the plan described under paragraph (1) and

shall include in the report such recommendations for changes in legislation as may

be appropriate.

(d) Peer Review Notice.-

(1) Notice of proposed sanctions.-

(A) Requirement.-Section 1154(a)(9) (42 U.S.C. 1320c-3(a)(9)) is amended-

(i) by inserting "(A)" after "(9)"; and

(ii) by adding at the end the following:

"(B) If the organization finds, after notice and hearing, that a physician has

furnished services in violation of this subsection, the organization shall notify

the State board or boards responsible for the licensing or disciplining of the

physician of its finding and decision.".

(B) Disclosure.-Section 1160(b)(1) (42 U.S.C. 1320c-9(b)(1)) is amended-

(i) by striking "and" at the end of subparagraph (B),

(ii) by adding "and" at the end of subparagraph (C), and

(iii) by adding at the end the following new subparagraph:

"(D) to provide notice to the State medical board in accordance with section

1154(a)(9)(B) when the organization submits a report and recommendations to the

Secretary under section 1156(b)(1) with respect to a physician whom the board is

responsible for licensing;".
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(C) Effective date.-The amendments made by this paragraph shall apply to no-

tices of proposed sanctions issued more than 60 days after the date of the enact-

ment of this Act.

(2) Notice to state medical boards when adverse actions taken by Secretary.-

(A) In general.-Section 1156(b) (42 U.S.C. 1320c-5(b)) is amended by adding at

the end the following new paragraph:

"(6) When the Secretary effects an exclusion of a physician under paragraph

(2), the Secretary shall notify the State board responsible for the licensing of

the physician of the exclusion.".

(B) Effective date.-The amendments made by this paragraph shall apply to sanc-

tions effected more than 60 days after the date of the enactment of this Act.

(e) Confidentiality of Peer Review Deliberations.-

(1) In general.-Section 1160(d) (42 U.S.C. 1320c-9(d)) is amended by adding at

the end the following: "No document or other information produced by such an or-

ganization in connection with its deliberations in making determinations under

section 1154(a)(1)(B) or 1156(a)(2) shall be subject to subpena or discovery in

any administrative or civil proceeding; except that such an organization shall

provide, upon request of a practitioner or other person adversely affected by such

a determination, a summary of the organization's findings and conclusions in mak-

ing the determination.".

(2) Effective date.-The amendments made by paragraph (1) shall apply to all

proceedings as of the date of the enactment of this Act.

(f) Clarification of Limitation on Liability.-Section 1157(b) (42 U.S.C.

1320c-6(b)) is amended-

(1) by inserting "organization having a contract with the Secretary under this

part and no" after "No",

(2) by striking "by him", and

(3) by striking "he has exercised due care" and inserting "due care was exer-

cised in the performance of such duty, function, or activity".

(g) Miscellaneous and Technical Amendments Relating to Peer Review Organiza-

tions.-

(1) Clarification of patient notification requirements for denial of payment

by PRO.-

(A) In general.-Section 1154(a)(3)(E) (42 U.S.C. 1320c-3(a)(3)(E)) is amended-

(i) by striking "(E)" and inserting "(E)(i)";

(ii) by inserting after "items" the following: "provided by a physician that

were";

(iii) by striking "physician and hospital." and inserting "physician."; and

(iv) by adding at the end the following new clause:

"(ii) In the case of services or items provided by an entity or practitioner

other than a physician, the Secretary may substitute the entity or practitioner

which provided the services or items for the term 'physician' in the notice de-

scribed in clause (i).".

(B) Effective date.-The amendments made by subparagraph (A) shall take effect

as if included in the enactment of the Omnibus Budget Reconciliation Act of 1989.
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(2) Clarification of application of criteria for denial of payment.-

(A) In general.-Section 1154(a)(2) (42 U.S.C. 1320c-3(a)(2)) is amended by

striking the third sentence and inserting the following: "The organization shall

identify cases for which payment should not be made by reason of paragraph (1)(B)

only through the use of criteria developed pursuant to guidelines established by

the Secretary.".

(B) Effective date.-The amendment made by subparagraph (A) shall take effect

as if included in the enactment of the Consolidated Omnibus Budget Reconciliation

Act of 1985.

SEC. 4206. MEDICARE PROVIDER AGREEMENTS ASSURING THE IMPLEMENTATION OF A PATIENT'S

RIGHT TO PARTICIPATE IN AND DIRECT HEALTH CARE DECISIONS AFFECTING THE PATIENT.

(a) In General.-Section 1866(a)(1) (42 U.S.C. 1395cc(a)(1)) is amended-

(1) in subsection (a)(1)-

(A) by striking "and" at the end of subparagraph (O),

(B) by striking the period at the end of subparagraph (P) and inserting ",

and", and

(C) by inserting after subparagraph (P) the following new subparagraph:

"(Q) in the case of hospitals, skilled nursing facilities, home health agen-

cies, and hospice programs, to comply with the requirement of subsection (f)

(relating to maintaining written policies and procedures respecting advance dir-

ectives)."; and

(2) by inserting after subsection (e) the following new subsection:

"(f)(1) For purposes of subsection (a)(1)(Q) and sections 1819(c)(2)(E),

1833(r), 1876(c)(8), and 1891(a)(6), the requirement of this subsection is that a

provider of services or prepaid or eligible organization (as the case may be)

maintain written policies and procedures with respect to all adult individuals re-

ceiving medical care by or through the provider or organization-

"(A) to provide written information to each such individual concerning-

"(i) an individual's rights under State law (whether statutory or as recog-

nized by the courts of the State) to make decisions concerning such medical care,

including the right to accept or refuse medical or surgical treatment and the

right to formulate advance directives (as defined in paragraph (3)), and

"(ii) the written policies of the provider or organization respecting the im-

plementation of such rights;

"(B) to document in the individual's medical record whether or not the indi-

vidual has executed an advance directive;

"(C) not to condition the provision of care or otherwise discriminate against

an individual based on whether or not the individual has executed an advance dir-

ective;

"(D) to ensure compliance with requirements of State law (whether statutory or

as recognized by the courts of the State) respecting advance directives at facil-

ities of the provider or organization; and

"(E) to provide (individually or with others) for education for staff and the
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community on issues concerning advance directives.

Subparagraph (C) shall not be construed as requiring the provision of care

which conflicts with an advance directive.

"(2) The written information described in paragraph (1)(A) shall be provided

to an adult individual-

"(A) in the case of a hospital, at the time of the individual's admission as

an inpatient,

"(B) in the case of a skilled nursing facility, at the time of the individu-

al's admission as a resident,

"(C) in the case of a home health agency, in advance of the individual coming

under the care of the agency,

"(D) in the case of a hospice program, at the time of initial receipt of hos-

pice care by the individual from the program, and

"(E) in the case of an eligible organization (as defined in section 1876(b))

or an organization provided payments under section 1833(a)(1)(A), at the time of

enrollment of the individual with the organization.

"(3) In this subsection, the term 'advance directive' means a written instruc-

tion, such as a living will or durable power of attorney for health care, recog-

nized under State law (whether statutory or as recognized by the courts of the

State) and relating to the provision of such care when the individual is incapa-

citated.".

(b) Application to Prepaid Organizations.-

(1) Eligible organizations.-Section 1876(c) of such Act (42 U.S.C. 1395mm(c))

is amended by adding at the end the following new paragraph:

"(8) A contract under this section shall provide that the eligible organiza-

tion shall meet the requirement of section 1866(f) (relating to maintaining writ-

ten policies and procedures respecting advance directives).".

(2) Other prepaid organizations.-Section 1833 of such Act (42 U.S.C. 1395l) is

amended by adding at the end the following new subsection:

"(r) The Secretary may not provide for payment under subsection (a)(1)(A) with

respect to an organization unless the organization provides assurances satisfact-

ory to the Secretary that the organization meets the requirement of section

1866(f) (relating to maintaining written policies and procedures respecting ad-

vance directives).".

(c) Effect on State Law.-Nothing in subsections (a) and (b) shall be construed

to prohibit the application of a State law which allows for an objection on the

basis of conscience for any health care provider or any agent of such provider

which, as a matter of conscience, cannot implement an advance directive.

(d) Conforming Amendments.-

(1) Section 1819(c)(1) of such Act (42 U.S.C. 1395i-3(c)(1)) is amended by

adding at the end the following new subparagraph:

"(E) Information respecting advance directives.-A skilled nursing facility

must comply with the requirement of section 1866(f) (relating to maintaining writ-

ten policies and procedures respecting advance directives).".

(2) Section 1891(a) of such Act (42 U.S.C. 1395bbb(a)) is amended by adding at
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the end the following:

"(6) The agency complies with the requirement of section 1866(f) (relating to

maintaining written policies and procedures respecting advance directives).".

(e) Effective Dates.-

(1) The amendments made by subsections (a) and (d) shall apply with respect to

services furnished on or after the first day of the first month beginning more

than 1 year after the date of the enactment of this Act.

(2) The amendments made by subsection (b) shall apply to contracts under sec-

tion 1876 of the Social Security Act and payments under section 1833(a)(1)(A) of

such Act as of first day of the first month beginning more than 1 year after the

date of the enactment of this Act.

SEC. 4027. MISCELLANEOUS AND TECHNICAL PROVISIONS RELATING TO PARTS A AND B.

(a) Hospital and Physician Obligations with Respect to Emergency Medical Con-

ditions.-

(1) Peer review.-(A) Section 1867(d) (42 U.S.C. 1395dd(d)), as amended by sec-

tion 4008(b)(3), is amended by adding at the end the following new paragraph:

"(3) Consultation with peer review organizations.-In considering allegations

of violations of the requirements of this section in imposing sanctions under

paragraph (1), the Secretary shall request the appropriate utilization and quality

control peer review organization (with a contract under part B of title XI) to as-

sess whether the individual involved had an emergency medical condition which had

not been stabilized, and provide a report on its findings. Except in the case in

which a delay would jeopardize the health or safety of individuals, the Secretary

shall request such a review before effecting a sanction under paragraph (1) and

shall provide a period of at least 60 days for such review.

(B) Section 1154(a) (42 U.S.C. 1320c-4(a)) is amended by adding at the end the

following new paragraph:

"(16) The organization shall provide for a review and report to the Secretary

when requested by the Secretary under section 1867(d)(3). The organization shall

provide reasonable notice of the review to the physician and hospital involved.

Within the time period permitted by the Secretary, the organization shall provide

a reasonable opportunity for discussion with the physician and hospital involved,

and an opportunity for the physician and hospital to submit additional informa-

tion, before issuing its report to the Secretary under such section.".

(C) The amendment made by subparagraph (A) shall take effect on the first day

of the first month beginning more than 60 days after the date of the enactment of

this Act. The amendment made by subparagraph (B) shall apply to contracts under

part B of title XI of the Social Security Act as of the first day of the first

month beginning more than 60 days after the date of the enactment of this Act.

(2) Civil monetary penalties.-Section 1867(d)(2)(B) (42 U.S.C.

1395dd(d)(2)(B)) is amended by striking "knowingly" and inserting "negligently".

(3) Exclusion.-Section 1867(d)(2)(B) (42 U.S.C. 1395dd(d)(2)(B)) is amended by

striking "knowing and willful or negligent" and inserting "is gross and flagrant
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or is repeated".

(4) Effective date.-The amendments made by this subsection shall apply to ac-

tions occurring on or after the first day of the sixth month beginning after the

date of the enactment of this Act.

(b) Extensions of Expiring Provisions.-

(1) Prohibition on cost savings policies before beginning of fiscal year.-

Notwithstanding any other provision of law, the Secretary of Health and Human Ser-

vices may not issue any proposed or final regulation, instruction, or other policy

which is estimated by the Secretary to result in a net reduction in expenditures

under title XVIII of the Social Security Act in a fiscal year (beginning with

fiscal year 1991 and ending with fiscal year 1993, or, if later, the last fiscal

year for which there is a maximum deficit amount specified under section 3(7) of

the Congressional Budget and Impoundment Control Act of 1974) of more than

$50,000,000, except as follows:

(A) The Secretary may issue such a proposed regulation, instruction, or other

policy with respect to the fiscal year before the May 15 preceding the beginning

of the fiscal year.

(B) The Secretary may issue such a final regulation, instruction, or other

policy with respect to the fiscal year on or after October 15 of the fiscal year.

(C) The Secretary may, at any time, issue such a proposed or final regulation,

instruction, or other policy with respect to the fiscal year if required to imple-

ment specific provisions under statute.

(2) Prohibition of payment cycle changes.-Notwithstanding any other provision

of law, the Secretary of Health and Human Services is not authorized to issue,

after the date of the enactment of this Act, any final regulation, instruction, or

other policy change which is primarily intended to have the effect of slowing down

or speeding up claims processing, or delaying payment of claims, under title XVIII

of the Social Security Act.

(3) Waiver of liability for home health agencies.-Section 9305(g)(3) of the

Omnibus Budget Reconciliation Act of 1986, as amended by section 426(d) of the

Medicare Catastrophic Coverage Act of 1988, is amended by striking "November 1,

1990" and inserting "December 31, 1995".

(4) Extension and expansion of waivers for social health maintenance organiza-

tions.-

(A) Extension of current waivers.-Section 4018(b) of the Omnibus Budget Recon-

ciliation Act of 1987 is amended-

(i) in paragraph (1), by striking "September 30, 1992" and inserting "Decem-

ber 31, 1995"; and

(ii) in paragraph (4)-

(I) by striking "final" and inserting "second interim", and

(II) by striking the period at the end and inserting the following: ", and

shall submit a final report on the demonstration projects conducted under section

2355 of the Deficit Reduction Act of 1984 not later than March 31, 1996.".

(B) Expansion of demonstrations.-Section 2355 of the Deficit Reduction Act of

1984 is amended-
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(i) in subsection (a), by adding at the end the following: "Not later than 12

months after the date of the enactment of the Omnibus Budget Reconciliation Act of

1990, the Secretary shall approve such applications or protocols for not more than

4 additional projects described in subsection (b).";

(ii) by amending paragraph (1) of subsection (b) to read as follows:

"(1) to demonstrate-

"(A) the concept of a social health maintenance organization with the organiz-

ations as described in Project No. 18-P-9 7604/1-04 of the University Health

Policy Consortium of Brandeis University, or

"(B) in the case of a project conducted as a result of the amendments made by

section 12907(c)(4)(A) of the Omnibus Budget Reconciliation Act of 1990, the ef-

fectiveness and feasibilitly of innovative approaches to refining targeting and

financing methodologies and benefit design, including the effectiveness of feasib-

ility of-

"(i) the benefits of expanded post-acute and community care case management

through links between chronic care case management services and acute care pro-

viders;

"(ii) refining targeting or reimbursement methodologies;

"(iii) the establishment and operation of a rural services delivery system;

or

"(iv) the effectiveness of second-generation sites in reducing the costs of

the commencement and management of health care service delivery;";

(iii) in subsection (b)-

(I) by inserting "and" at the end of paragraph (3),

(II) by striking the semicolon at the end of paragraph (4) and inserting a

period, and

(III) by striking paragraphs (5), (6), and (7).

(iv) in subsection (c)-

(I) by striking "and" at the end of paragraph (1),

(II) by striking the period at the end of paragraph (2) and inserting ";

and", and

(III) by adding at the end the following new paragraph:

"(3) in the case of a project conducted as a result of the amendments made by

section 12907(c)(4)(A) of the Omnibus Budget Reconciliation Act of 1990, any re-

quirements of titles XVIII or XIX of the Social Security Act that, if imposed,

would prohibit such project from being conducted."; and

(v) by adding at the end the following new subsection:

"(e) There are authorized to be appropriated $3,500,000 for the costs of tech-

nical assistance and evaluation related to projects conducted as a result of the

amendments made by section 12907(c)(4)(A) of the Omnibus Budget Reconciliation Act

of 1990.".

(c) Development of Prospective Payment System for Home Health Services.-

(1) Development of proposal.-The Secretary of Health and Human Services shall

develop a proposal to modify the current system under which payment is made for

home health services under title XVIII of the Social Security Act or a proposal to
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replace such system with a system under which such payments would be made on the

basis of prospectively determined rates. In developing any proposal under this

paragraph to replace the current system with a prospective payment system, the

Secretary shall-

(A) take into consideration the need to provide for appropriate limits on in-

creases in expenditures under the medicare program;

(B) provide for adjustments to prospectively determined rates to account for

changes in a provider's case mix, severity of illness of patients, volume of

cases, and the development of new technologies and standards of medical practice;

(C) take into consideration the need to increase the payment otherwise made

under such system in the case of services provided to patients whose length of

treatment or costs of treatment greatly exceed the length or cost of treatment

provided for under the applicable prospectively determined payment rate;

(D) take into consideration the need to adjust payments under the system to

take into account factors such as differences in wages and wage-related costs

among agencies located in various geographic areas and other factors the Secretary

considers appropriate; and

(E) analyze the feasibility and appropriateness of establishing the episode of

illness as the basic unit for making payments under the system.

(2) Reports.-(A) By not later than April 1, 1993, the Secretary of Health and

Human Services shall submit the research findings upon which the proposal de-

scribed in paragraph (1) shall be based to the Committee on Finance of the Senate

and the Committee on Ways and Means of the House of Representatives.

(B) By not later than September 1, 1993, the Secretary shall submit the pro-

posal developed under paragraph (1) to the Committee on Finance of the Senate and

the Committee on Ways and Means of the House of Representatives.

(C) By not later than March 1, 1994, the Prospective Payment Assessment Com-

mission shall submit an analysis of and comments on the proposal developed under

paragraph (1) to the Committee on Finance of the Senate and the Committee on Ways

and Means of the House of Representatives.

(d) Home Health Wage Index.-

(1) In general.-Section 1861(v)(1)(L)(iii) of (42 U.S.C. 1395x(v)(1)(L)(iii))

is amended to read as follows:

"(iii) Not later than July 1, 1991, and annually thereafter, the Secretary

shall establish limits under this subparagraph for cost reporting periods begin-

ning on or after such date by utilizing the area wage index applicable under sec-

tion 1886(d)(3)(E) as of such date to hospitals located in the geographic area in

which the home health agency is located (determined without regard to whether such

hospitals have been reclassified to a new geographic area pursuant to section

1886(d)(8)(B), a decision of the Medicare Geographic Classification Review Board

under section 1886(d)(10), or a decision of the Secretary).".

(2) Application on budget-neutral basis.-In updating the wage index for estab-

lishing limits under section 1861(v)(1)(L)(iii) of the Social Security Act, the

Secretary shall ensure that aggregate payments to home health agencies under title

XVIII of such Act will be no greater or lesser than such payments would have been
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without regard to such update.

(3) Transition provision.-Notwithstanding section 1861(v)(1)(L)(iii) of the

Social Security Act, the Secretary of Health and Human Services shall, in determ-

ining the limits of reasonable costs under title XVIII of such Act with respect to

services furnished by a home health agency, utilize a wage index equal to-

(A) for cost reporting periods beginning on or after July 1, 1991, and on or

before June 30, 1992, a combined area wage index consisting of-

(i) 67 percent of the area wage index applicable under section

1861(v)(1)(L)(iii) of such Act to such home health agency, determined using the

survey of the 1982 wages and wage-related costs of hospitals in the United States

conducted under such section, and

(ii) 33 percent of the area wage index applicable under section 1886(d)(3)(E)

of such Act to hospitals located in the geographic area in which the home health

agency is located, determined using the survey of the 1988 wages and wage-related

costs of hospitals in the United States conducted under such section; and

(B) for cost reporting periods beginning on or after July 1, 1992, and on or

before June 30, 1993, a combined area wage index consisting of-

(i) 33 percent of the area wage index applicable under section

1861(v)(1)(L)(iii) of such Act to such home health agency, determined using the

survey of the 1982 wages and wage-related costs of hospitals in the United States

conducted under such section, and

(ii) 67 percent of the area wage index applicable under section 1886(d)(3)(E)

of such Act to hospitals located in the geographic area in which the home health

agency is located, determined using the survey of the 1988 wages and wage-related

costs of hospitals in the United States conducted under such section.

(4) Effective date.-The amendment made by paragraph (1) shall apply with re-

spect to home health agency cost reporting periods beginning on or after July 1,

1991.

(e) Clarification of Definitions and Reporting Requirements Relating to Physi-

cian Ownership and Referral.-

(1) Clarifying definitions.-Section 1877(h) of the Social Security Act (42

U.S.C. 1395nn(h)) is amended-

(A) in paragraph (6)(A), by striking "in the case of" and all that follows

through "the service," and inserting "in the case of an item or service for which

payment may be made under part B, the request by a physician for the item or ser-

vice,";

(B) in paragraph (6)(B), by striking "in the case of another clinical laborat-

ory service,", and

(C) by redesignating paragraph (6) as paragraph (7) and by inserting after

paragraph (5) the following new paragraph:

"(6) Investor.-The term 'investor' means, with respect to an entity, a person

with a financial relationship specified in subsection (a)(2) with the entity.".

(2) Exemption for financial relationships with hospital unrelated to the pro-

vision of clinical laboratory services.-Section 1877(b) is amended by redesignat-

ing paragraph (4) as paragraph (5) and by inserting after paragraph (3) the fol-
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lowing new paragraph:

"(4) Hospital financial relationship unrelated to the provision of clinical

laboratory services.-In the case of a financial relationship with a hospital if

the financial relationship does not relate to the provision of clinical laboratory

services.".

(3) Revision of reporting requirements.-Section 1877(f) (42 U.S.C. 1395nn(f))

is amended-

(A) by amending paragraph (2) to read as follows:

"(2) the names and unique physician identification numbers of all physicians

with an ownership or investment interest (as described in subsection (a)(2)(A)) in

the entity, or whose immediate relatives have such an ownership or investment.";

(B) in the third sentence, by striking "1 year after the date of the enactment

of this section" and inserting "October 1, 1991"; and

(C) by adding at the end the following new sentences: "The requirement of this

subsection shall not apply to covered items and services provided outside the

United States or to entities which the Secretary determines provides services for

which payment may be made under this title very infrequently. The Secretary may

waive the requirements of this subsection (and the requirements of chapter 35 of

title 44, United States Code, with respect to information provided under this sub-

section) with respect to reporting by entities in a State (except for entities

providing clinical laboratory services) so long as such reporting occurs in at

least 10 States, and the Secretary may waive such requirements with respect to the

providers in a State required to report so long as such requirements are not

waived with respect to parenteral and enteral suppliers, end stage renal disease

facilities, suppliers of ambulance services, hospitals, entities providing physic-

al therapy services, and entities providing diagnostic imaging services of any

type.".

(4) Date of issuance of reports and regulations.-(A) Section 6204 of the Omni-

bus Budget Reconciliation Act of 1989 is amended by striking subsection (f) and

inserting the following:

"(f) Statistical Summary of Comparative Utilization.-Not later than June 30,

1992, the Secretary of Health and Human Services shall submit to Congress a stat-

istical profile comparing utilization of items and services by medicare benefi-

ciaries served by entities in which the referring physician has a direct or indir-

ect financial interest and by medicare beneficiaries served by other entities, for

the States and entities specified in section 1877(f) of the Social Security Act

(other than entities providing clinical laboratory services).".

(B) Section 6204(d) of the Omnibus Budget Reconciliation Act of 1989 is

amended by striking "October 1, 1990" and inserting "October 1, 1991".

(5) Effective date.-The amendments made by this subsection shall be effective

as if included in the enactment of section 6204 of the Omnibus Budget Reconcili-

ation Act of 1989.

(g) Case Management Demonstration Project.-

(1) In general.-Notwithstanding any other provision of law, the Secretary of

Health and Human Services shall resume the 3 case management demonstration
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projects described in paragraph (2) and approved under section 425 of the Medicare

Catastrophic Coverage Act of 1988 (in this subsection referred to as "MCCA").

(2) Project descriptions.-The demonstration projects referred to in paragraph

(1) are-

(A) the project proposed to be conducted by Providence Hospital for case man-

agement of the elderly at risk for acute hospitalization as described in Project

No. 18-P-99379/5-01;

(B) the project proposed to be conducted by the Iowa Foundation for Medical

Care to study patients with chronic congestive conditions to reduce repeated hos-

pitalizations of such patients as described in Project No. P-99399/4-01; and

(C) the project proposed to be conducted by Key Care Health Resources, Inc.,

to examine the effects of case management on 2,500 high cost medicare beneficiar-

ies as described in Project No. 18-P-99396/5.

(3) Terms and conditions.-Except as provided in paragraph (4), the demonstra-

tion projects resumed pursuant to paragraph (1) shall be subject to the same terms

and conditions established under section 425 of MCCA. In determining the 2-year

duration period of a project resumed pursuant to paragraph (1), the Secretary may

not take into account any period of time for which the project was in effect under

section 425 of MCCA.

(4) Authorization of appropriations.-Notwithstanding section 425(g) of MCCA,

there are authorized to be appropriated for administrative costs in carrying out

the demonstration projects resumed pursuant to paragraph (1) $2,000,000 in each of

fiscal years 1991 and 1992.

(h) Prohibition of User Fees for Survey and Certification.-Section 1864 (42

U.S.C. 1395aa) is amended by adding at the end the following new subsection:

"(e) Notwithstanding any other provision of law, the Secretary may not impose,

or require a State to impose, any fee on any facility or entity subject to a de-

termination under subsection (a), or any renal dialysis facility subject to the

requirements of section 1881(b)(1), for any such determination or any survey re-

lating to determining the compliance of such facility or entity with any require-

ment of this title.".

(i) Delegation of Authority to Inspector General.-Section 1128A(j) (42 U.S.C.

1320a-7a(j)) is amended-

(i) by striking "(j)" and inserting "(j)(1)"; and

(ii) by adding at the end the following new paragraph:

"(2) The Secretary may delegate authority granted under this section and under

section 1128 to the Inspector General of the Department of Health and Human Ser-

vices.".

(j) Modification of Home Health Agency Deficiency Standards.-

(1) In general.-Effective as if included in the enactment of the Omnibus

Budget Reconciliation Act of 1987, section 1891(a)(3)(D)(iii) of the Social Secur-

ity Act (42 U.S.C. 1395bbb(a)(3)(D)(iii)) is amended by striking "which has been

determined" and all that follows and inserting the following: "which, within the

previous 2 years-

"(I) has been determined to be out of compliance with subparagraph (A), (B),
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or (C);

"(II) has been subject to an extended (or partial extended) survey under sub-

section (c)(2)(D);

"(III) has been assessed a civil money penalty described in subsection

(f)(2)(A)(i) of not less than $5,000; or

"(IV) has been subject to the remedies described in subsection (e)(1) or in

clauses (ii) or (iii) of subsection (f)(2)(A).".

(2) Effective date.-The amendments made by paragraph (1) shall take effect as

if included in the enactment of the Omnibus Budget Reconciliation Act of 1987, ex-

cept that the Secretary may not permit approval of a training and competency eval-

uation program or a competency evaluation program offered by or in a home health

agency which, pursuant to any Federal or State law within the 2-year period begin-

ning on October 1, 1988-

(i) had its participation terminated under title XVIII of the Social Security

Act;

(ii) was assessed a civil money penalty not less than $5,000 for deficiencies

in applicable quality standards for home health agencies;

(iii) was subject to suspension by the Secretary of all or part of the pay-

ments to which it would otherwise be entitled under such title.

(iv) operated under a temporary management appointed to oversee the operation

of the agency and to ensure the health and safety of the agency's patients; or

(v) pursuant to State action, was closed or had its residents transferred.

(k) Use of Interim Final Regulations.-The Secretary of Health and Human Ser-

vices shall issue such regulations (on an interim or other basis) as may be neces-

sary to implement this title and the amendments made by this title.

(m) Miscellaneous Technical Corrections.-

(1) The third sentence of subsections (a) and (b)(1) of section 1882 of the

Social Security Act (42 U.S.C. 1395ss), as amended by section 203(a)(1)(A) of the

Medicare Catastrophic Coverage Repeal Act, is amended by striking "(k) (4),".

(2) Section 1877(g)(5) of the Social Security Act, as added by section 6204(a)

of OBRA-1989, is amended by adding at the end the following new sentence: "The

provisions of section 1128A (other than the first sentence of subsection (a) and

other than subsection (b)) shall apply to a civil money penalty under the previous

sentence in the same manner as such provisions apply to a penalty or proceeding

under section 1128A(a).".

(3) Subsection (i) of section 1867 of the Social Security Act, as added by

section 6211(f) of the Omnibus Budget Reconciliation Act of 1989, is amended to

read as follows:

"(i) Whistleblower Protections.-A participating hospital may not penalize or

take adverse action against a qualified medical person described in subsection

(c)(1)(A)(iii) or a physician because the person or physician refuses to authorize

the transfer of an individual with an emergency medical condition that has not

been stabilized or against any hospital employee because the employee reports a

violation of a requirement of this section.".

(4) Section 6213(d) of the Omnibus Budget Reconciliation Act of 1989 is
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amended by striking "take effect" and inserting "apply to services furnished on or

after".

(5) Section 6217(a) of the Omnibus Budget Reconciliation Act of 1989 is

amended in the matter preceding paragraph (1) by inserting after "payments" the

following: "out of the Federal Hospital Insurance Trust Fund and the Federal Sup-

plementary Medical Insurance Trust Fund (in such proportions as the Secretary de-

termines to be appropriate in a year)".

(6) Section 1139(d) of the Social Security Act, as amended by section 6221 of

Omnibus Budget Reconciliation Act of 1989, is amended by striking "interim report"

and all that follows through "setting forth" and inserting the following: "interim

report no later than March 31, 1990, and a final report no later than March 31,

1991, setting forth".

PART 4-PROVISIONS RELATING TO MEDICARE PART B PREMIUM AND DEDUCTIBLE

SEC. 4301. PART B PREMIUM.

Section 1839(e)(1) (42 U.S.C. 1395r(e)(1)) is amended-

(1) by inserting "(A)" after "(e)(1)", and

(2) by adding at the end the following new subparagraph:

"(B) Notwithstanding the provisions of subsection (a), the monthly premium for

each individual enrolled under this part for each month in-

"(i) 1991 shall be $29.90,

"(ii) 1992 shall be $31.80,

"(iii) 1993 shall be $36.60,

"(iv) 1994 shall be $41.10, and

"(v) 1995 shall be $46.10.".

SEC. 4302. PART B DEDUCTIBLE.

Section 1833(b) (42 U.S.C. 1395l) is amended by inserting after "$75" the fol-

lowing: "for calendar years before 1991 and $100 for 1991 and subsequent years".

PART 5-MEDICARE SUPPLEMENTAL INSURANCE POLICIES

SEC. 4351. SIMPLIFICATION OF MEDICARE SUPPLEMENTAL POLICIES.

(a) In General.-Section 1882 (42 U.S.C. 1395ss) is amended-

(1) in subsection (b)(1)(B), by striking "through (4)" and inserting "through

(5)";

(2) in subsection (c)-

(A) by striking "and" at the end of paragraph (3),

(B) by striking the period at the end of paragraph (4) and inserting "; and",

and

(C) by inserting after paragraph (4) the following new paragraph:

"(5) meets the applicable requirements of subsections (o) through (t)."; and
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(3) by adding at the end the following new subsections:

"(o) The requirements of this subsection are as follows:

"(1) Each medicare supplemental policy shall provide for coverage of a group

of benefits consistent with subsection (p).

"(2) If the medicare supplemental policy provides for coverage of a group of

benefits other than the core group of basic benefits described in subsection

(p)(2)(B), the issuer of the policy must make available to the individual a medi-

care supplemental policy with only such core group of basic benefits.

"(3) The issuer of the policy has provided, before the sale of the policy, an

outline of coverage that uses uniform language and format (including layout and

print size) that facilitates comparison among medicare supplemental policies and

comparison with medicare benefits.

"(p)(1)(A) If, within 9 months after the date of the enactment of this subsec-

tion, the National Association of Insurance Commissioners (in this subsection re-

ferred to as the 'Association') promulgates-

"(i) limitations on the groups or packages of benefits that may be offered un-

der a medicare supplemental policy consistent with paragraphs (2) and (3) of this

subsection,

"(ii) uniform language and definitions to be used with respect to such bene-

fits,

"(iii) uniform format to be used in the policy with respect to such benefits,

and

"(iv) other standards to meet the additional requirements imposed by the

amendments made by the Omnibus Budget Reconciliation Act of 1990,

(such limitations, language, definitions, format, and standards referred to

collectively in this subsection as 'NAIC standards'), subsection (g)(2)(A) shall

be applied in each State, effective for policies issued to policyholders on and

after the date specified in subparagraph (C), as if the reference to the Model

Regulation adopted on June 6, 1979, included a reference to the NAIC standards.

"(B) If the Association does not promulgate NAIC standards within the 9- month

period specified in subparagraph (A), the Secretary shall promulgate, not later

than 9 months after the end of such period, limitations, language, definitions,

format, and standards described in clauses (i) through (iv) of such subparagraph

(in this subsection referred to collectively as 'Federal standards') and subsec-

tion (g)(2)(A) shall be applied in each State, effective for policies issued to

policyholders on and after the date specified in subparagraph (C), as if the ref-

erence to the Model Regulation adopted on June 6, 1979, included a reference to

the Federal standards.

"(C)(i) Subject to clause (ii), the date specified in this subparagraph for a

State is the date the State adopts the NAIC standards or the Federal standards or

1 year after the date the Association or the Secretary first adopts such stand-

ards, whichever is earlier.

"(ii) In the case of a State which the Secretary identifies, in consultation

with the Association, as-

"(I) requiring State legislation (other than legislation appropriating funds)
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in order for medicare supplemental policies to meet the NAIC or Federal standards,

but

"(II) having a legislature which is not scheduled to meet in 1992 in a legis-

lative session in which such legislation may be considered,

the date specified in this subparagraph is the first day of the first calendar

quarter beginning after the close of the first legislative session of the State

legislature that begins on or after January 1, 1992. For purposes of the previous

sentence, in the case of a State that has a 2-year legislative session, each year

of such session shall be deemed to be a separate regular session of the State le-

gislature.

"(E) In promulgating standards under this paragraph, the Association or Sec-

retary shall consult with a working group composed of representatives of issuers

of medicare supplemental policies, consumer groups, medicare beneficiaries, and

other qualified individuals. Such representatives shall be selected in a manner so

as to assure balanced representation among the interested groups.

"(F) If benefits (including deductibles and coinsurance) under this title are

changed and the Secretary determines, in consultation with the Association, that

changes in the NAIC or Federal standards are needed to reflect such changes, the

preceding provisions of this paragraph shall apply to the modification of stand-

ards previously established in the same manner as they applied to the original es-

tablishment of such standards.

"(2) The benefits under the NAIC or Federal standards shall provide-

"(A) for such groups or packages of benefits as may be appropriate taking into

account the considerations specified in paragraph (3) and the requirements of the

succeeding subparagraphs;

"(B) for identification of a core group of basic benefits common to all

policies, and

"(C) that, subject to paragraph (5)(B), the total number of different benefit

packages (counting the core group of basic benefits described in subparagraph (B)

and each other combination of benefits that may be offered as a separate benefit

package) that may be established in all the States and by all issuers shall not

exceed 10.

"(3) The benefits under paragraph (2) shall, to the extent possible-

"(A) provide for benefits that offer consumers the ability to purchase the be-

nefits that are available in the market as of the date of the enactment of this

subsection; and

"(B) balance the objectives of (i) simplifying the market to facilitate com-

parisons among policies, (ii) avoiding adverse selection, (iii) providing consumer

choice, (iv) providing market stability, and (v) promoting competition.

"(4)(A)(i) Except as provided in subparagraph (B), no State with a regulatory

program approved under subsection (b)(1) may provide for or permit the grouping of

benefits (or language or format with respect to such benefits) under a medicare

supplemental policy unless such grouping meets the applicable standards.

"(ii) Except as provided in subparagraph (B), the Secretary may not provide

for or permit the grouping of benefits (or language or format with respect to such
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benefits) under a medicare supplemental policy seeking approval by the Secretary

unless such grouping meets the applicable standards.

"(B) With the approval of the State (in the case of a policy issued in a State

with an approved regulatory program) or the Secretary (in the case of any other

policy), the issuer of a medicare supplemental policy may offer new or innovative

benefits in addition to the benefits provided in a policy that otherwise complies

with the applicable standards. Any such new or innovative benefits may include be-

nefits that are not otherwise available and are cost-effective and shall be

offered in a manner which is consistent with the goal of simplification of medi-

care supplemental policies.

"(5)(A) Except as provided in subparagraph (B), this subsection shall not be

construed as preventing a State from restricting the groups of benefits that may

be offered in medicare supplemental policies in the State.

"(B) A State with a regulatory program approved under subsection (b)(1) may

not restrict under subparagraph (A) the offering of a medicare supplemental policy

consisting only of the core group of benefits described in paragraph (2)(B).

"(6) The Secretary may waive the application of standards in regard to the

limitation of benefits described in paragraph (4) in those States that on the date

of enactment of this subsection had in place an alternative simplification pro-

gram.

"(7) This subsection shall not be construed as preventing an issuer of a medi-

care supplemental policy who otherwise meets the requirements of this section from

providing, through an arrangement with a vendor, for discounts from that vendor to

policyholder or certificate-holders for the purchase of items or services not

covered under its medicare supplemental policies.

"(8) Any person who sells or issues a medicare supplemental policy, after the

effective date of the NAIC or Federal standards with respect to the policy, in vi-

olation of the previous requirements of this subsection is subject to a civil

money penalty of not to exceed $25,000 (or $15,000 in the case of a seller who is

not an issuer of a policy) for each such violation. The provisions of section

1128A (other than the first sentence of subsection (a) and other than subsection

(b)) shall apply to a civil money penalty under the previous sentence in the same

manner as such provisions apply to a penalty or proceeding under section 1128A(a).

"(9)(A) Anyone who sells a medicare supplemental policy to an individual shall

make available for sale to the individual a medicare supplemental policy with only

the core group of basic benefits (described in paragraph (2)(B)).

"(B) Anyone who sells a medicare supplemental policy to an individual shall

provide the individual, before the sale of the policy, an outline of coverage

which describes the benefits under the policy. Such outline shall be on a standard

form approved by the State regulatory program or the Secretary (as the case may

be) consistent with the NAIC or Federal standards under this subsection.

"(C) Whoever sells a medicare supplemental policy in violation of this para-

graph is subject to a civil money penalty of not to exceed $25,000 (or $15,000 in

the case of a seller who is not the issuer of the policy) for each such violation.

The provisions of section 1128A (other than the first sentence of subsection (a)
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and other than subsection (b)) shall apply to a civil money penalty under the pre-

vious sentence in the same manner as such provisions apply to a penalty or pro-

ceeding under section 1128A(a).

"(10) No penalty may be imposed under paragraph (8) or (9) in the case of a

seller who is not the issuer of a policy until the Secretary has published a list

of the groups of benefit packages that may be sold or issued consistent with this

subsection.".

SEC. 4352. GUARANTEED RENEWABILITY.

Section 1882 is amended by adding at the end the following new subsection:

"(q) The requirements of this subsection are as follows:

"(1) Each medicare supplemental policy shall be guaranteed renewable and-

"(A) the issuer may not cancel or nonrenew the policy solely on the ground of

health status of the individual; and

"(B) the issuer shall not cancel or nonrenew the policy for any reason other

than nonpayment of premium or material misrepresentation.

"(2) If the medicare supplemental policy is terminated by the group policy-

holder and is not replaced as provided under paragraph (2), the issuer shall offer

certificateholders an individual medicare supplemental policy which (at the option

of the certificateholder)-

"(A) provides for continuation of the benefits contained in the group policy,

or

"(B) provides for such benefits as otherwise meets the requirements of this

section.

"(3) If an individual is a certificateholder in a group medicare supplemental

policy and the individual terminates membership in the group, the issuer shall-

"(A) offer the certificateholder the conversion opportunity described in para-

graph (2), or

"(B) at the option of the group policyholder, offer the certificateholder con-

tinuation of coverage under the group policy.

"(4) If a group medicare supplemental policy is replaced by another group

medicare supplemental policy purchased by the same policyholder, the succeeding

issuer shall offer coverage to all persons covered under the old group policy on

its date of termination. Coverage under the new group policy shall not result in

any exclusion for preexisting conditions that would have been covered under the

group policy being replaced.".

SEC. 4353. ENFORCEMENT OF STANDARDS.

(a) Requiring Conformity with Standards.-Section 1882 is amended-

(1) in the heading, by striking "voluntary"; and

(2) in subsection (a)-

(A) by inserting "(1)" after "(a)",

(B) by adding at the end the following new paragraph:

"(2) No medicare supplemental policy may be issued in a State on or after the
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date specified in subsection (p)(1)(c) unless-

"(A) the State's regulatory program under subsection (b)(1) provides for the

application and enforcement of the standards and requirements set forth in such

subsection (including the NAIC standards or the Federal standards (as the case may

be)) by the date specified in subsection (p)(1)(c); or

"(B) if the State's program does not provide for the application and enforce-

ment of such standards and requirements, the policy has been certified by the Sec-

retary under paragraph (1) as meeting the standards and requirements set forth in

subsection (c) (including such applicable standards) by such date.

Any person who issues a medicare supplemental policy, after the effective date

of the NAIC or Federal standards with respect to the policy, in violation of this

paragraph is subject to a civil money penalty of not to exceed $25,000 for each

such violation. The provisions of section 1128A (other than the first sentence of

subsection (a) and other than subsection (b)) shall apply to a civil money penalty

under the previous sentence in the same manner as such provisions apply to a pen-

alty or proceeding under section 1128A(a).".

(b) Periodic Review of State Regulatory Programs.-Section 1882(b) is amended-

(1) in paragraph (1), by striking "Supplemental Health Insurance Pan-

el (established under paragraph (2))" and inserting "the Secretary",

(2) in paragraph (1), by striking "the Panel" and inserting "the Secretary",

(3) in subparagraphs (A) and (D) of paragraph (1), by inserting "and enforce-

ment" after "application", and

(4) by amending paragraph (2) to read as follows:

"(2) The Secretary periodically shall review State regulatory programs to de-

termine if they continue to meet the standards and requirements specified in para-

graph (1). If the Secretary finds that a State regulatory program no longer meets

the standards and requirements, before making a final determination, the Secretary

shall provide the State an opportunity to adopt such a plan of correction as would

permit the State regulatory program to continue to meet such standards and re-

quirements. If the Secretary makes a final determination that the State regulatory

program, after such an opportunity, fails to meet such standards and requirements,

the program shall no longer be considered to have in operation a program meeting

such standards and requirements.".

(c) Enforcement by States.-Section 1882(b)(1) (42 U.S.C. 1395ss(b)(1)) is

amended-

(1) by striking "and" at the end of subparagraph (D);

(2) by inserting "and" at the end of subparagraph (E);

(3) by inserting after subparagraph (E) the following:

"(F) reports to the Secretary on the implementation and enforcement of stand-

ards and requirements of this paragraph at intervals established by the Secret-

ary,"; and

(5) by adding at the end the following new sentence: "The report required un-

der subsection (F) shall include information on loss ratios of policies sold in

the State, frequency and types of instances in which policies approved by the

State fail to meet the standards of this paragraph, actions taken by the State to
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bring such policies into compliance, and information regarding State programs im-

plementing consumer protection provisions, and such further information as the

Secretary in consultation with the National Association of Insurance Commission-

ers, may specify.".

(d) Requiring Approval of State for Sale in the State.-

(1) In general.-Section 1882(d)(4)(B) (42 U.S.C. 1395ss(d)(4)(B)) is amended

by striking the second sentence.

(2) Effective date.-The amendment made by paragraph (1) shall apply to

policies mailed, or caused to be mailed, on and after July 1, 1991.

SEC. 4354. PREVENTING DUPLICATION.

(a) In General.-Subsection (d)(3) of section 1882 (42 U.S.C. 1395ss) is

amended-

(1) in subparagraph (A)-

(A) by striking "Whoever knowingly sells" and inserting "It is unlawful for a

person to sell or issue",

(B) by striking "substantially",

(C) by striking ", shall be fined" and inserting ". Whoever violates the pre-

vious sentence shall be fined",

(D) in subparagraph (A), by inserting "or title XIX" after "other than this

title",

(E) in subparagraph (A), by striking "$5,000" and inserting "$25,000

(or $15,000 in the case of a person other than the issuer of the policy)", and

(F) by adding at the end the following: "A seller (who is not the issuer of a

health insurance policy) shall not be considered to violate the previous sentence

if the policy is sold in compliance with subparagraph (B) and the statement under

such subparagraph indicates on its face that the sale of the policy will not du-

plicate health benefits to which the individual is otherwise entitled. This sub-

section shall not apply to such a seller until such date as the Secretary pub-

lishes a list of the standardized benefit packages that may be offered consistent

with subsection (p).";

(2) by amending subparagraph (B) to read as follows:

"(B)(i) It is unlawful for a person to issue or sell a medicare supplemental

policy to an individual entitled to benefits under part A or enrolled under part

B, whether directly, through the mail, or otherwise, unless-

"(I) the person obtains from the individual, as part of the application for

the issuance or purchase and on a form described in subclause (II), a written

statement signed by the individual stating, to the best of the individual's know-

ledge, what health insurance policies the individual has, from what source, and

whether the individual is entitled to any medical assistance under title XIX,

whether as a qualified medicare beneficiary or otherwise, and

"(II) the written statement is accompanied by a written acknowledgment, signed

by the seller of the policy, of the request for and receipt of such statement.

"(ii) The statement required by clause (i) shall be made on a form that-
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"(I) states in substance that a medicare-eligible individual does not need

more than one medicare supplemental policy,

"(II) states in substance that individuals 65 years of age or older may be

eligible for benefits under the State medicaid program under title XIX and that

such individuals who are entitled to benefits under that program usually do not

need a medicare supplemental policy and that benefits and premiums under any such

policy shall be suspended upon request of the policyholder during the period (of

not longer than 24 months) of entitlement to benefits under such title and may be

reinstituted upon loss of such entitlement, and

"(III) states that counseling services may be available in the State to

provide advice concerning the purchase of medicare supplemental policies and en-

rollment under the medicaid program and may provide the telephone number for such

services.

"(iii)(I) Except as provided in subclauses (II) and (III), if the statement

required by clause (i) is not obtained or indicates that the individual has anoth-

er medicare supplemental policy or indicates that the individual is entitled to

any medical assistance under title XIX, the sale of such a policy shall be con-

sidered to be a violation of subparagraph (A).

"(II) Subclause (I) shall not apply in the case of an individual who has an-

other policy, if the individual indicates in writing, as part of the application

for purchase, that the policy being purchased replaces such other policy and in-

dicates an intent to terminate the policy being replaced when the new policy be-

comes effective and the issuer or seller certifies in writing that such policy

will not, to the best of the issuer or seller's knowledge, duplicate coverage

(taking into account any such replacement).

"(III) Subclause (I) also shall not apply if a State medicaid plan under title

XIX pays the premiums for the policy, or pays less than an individual's (who is

described in section 1905(p)(1)) full liability for medicare cost sharing as

defined in section 1905(p)(3)(A).

"(iv) Whoever issues or sells a medicare supplemental policy in violation of

this subparagraph shall be fined under title 18, United States Code, or imprisoned

not more than 5 years, or both, and, in addition to or in lieu of such a criminal

penalty, is subject to a civil money penalty of not to exceed $25,000 (or $15,000

in the case of a seller who is not the issuer of a policy) for each such viola-

tion.".

(b) Suspension of Policy During Medicaid Entitlement.-Section 1882(q), as ad-

ded by section 4352, is amended by adding at the end the following new paragraph:

"(2)(A) Each medicare supplemental policy shall provide that benefits and

premiums under the policy shall be suspended at the request of the policyholder

for the period (not to exceed 24 months) in which the policyholder has applied for

and is determined to be entitled to medical assistance under title XIX of the So-

cial Security Act, but only if the policyholder notifies the issuer of such policy

within 90 days after the date the individual becomes entitled to such assistance.

If such suspension occurs and if the policyholder or certificate holder loses en-

titlement to such medical assistance, such policy shall be automatically reinsti-
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tuted (effective as of the date of termination of such entitlement) under terms

described in subsection (n)(6)(A)(ii) as of the termination of such entitlement if

the policyholder provides notice of loss of such entitlement within 90 days after

the date of such loss.

"(B) Nothing in this section shall be construed as affecting the authority of

a State, under title XIX of the Social Security Act, to purchase a medicare sup-

plemental policy for an individual otherwise entitled to assistance under such

title.

"(C) Any person who issues a medicare supplemental policy and fails to comply

with the requirements of this paragraph is subject to a civil money penalty of not

to exceed $25,000 for each such violation. The provisions of section 1128A (other

than the first sentence of subsection (a) and other than subsection (b)) shall ap-

ply to a civil money penalty under the previous sentence in the same manner as

such provisions apply to a penalty or proceeding under section 1128A(a).".

(b) Effective Date.-The amendments made by this section shall apply to

policies issued or sold more than 1 year after the date of the enactment of this

Act.

SEC. 4355. LOSS RATIOS AND REFUND OF PREMIUMS.

(a) In General.-Section 1882 (42 U.S.C. 1395ss) is further amended-

(1) in subsection (c), by amending paragraph (2) to read as follows:

"(2) meets the requirements of subsection (r);";

(2) by striking the sentence following subsection (c)(4); and

(3) by adding at the end the following new subsection:

"(r)(1) A medicare supplemental policy may not be issued or sold in any State

unless-

"(A) the policy can be expected (as estimated for the entire period for which

rates are computed to provide coverage, on the basis of incurred claims experience

and earned premiums for such periods and in accordance with a uniform methodology,

including uniform reporting standards, developed by the National Association of

Insurance Commissioners, to return to policyholders in the form of aggregate bene-

fits provided under the policy, at least 75 percent of the aggregate amount of

premiums collected in the case of group policies and at least 65 percent in the

case of individual policies; and

"(B) the issuer of the policy provides for the issuance of a proportional re-

fund, or a credit against future premiums of a proportional amount, based on the

premium paid and in accordance with paragraph (2), of the amount of premiums re-

ceived necessary to assure that the ratio of aggregate benefits provided to the

aggregate premiums collected (net of such refunds or credits) complies with the

expectation required under subparagraph (A).

For purposes of applying subparagraph (A) only, policies issued as a result of

solicitations of individuals through the mails or by mass media advertising

(including both print and broadcast advertising) shall be deemed to be individual

policies.
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"(2)(A) Paragraph (1)(B) shall be applied with respect to each type of policy

by policy number. Paragraph (1)(B) shall not apply to a policy with respect to the

first 2 years in which it is in effect. The Comptroller General, in consultation

with the National Association of Insurance Commissioners, shall submit to Congress

a report containing recommendations on adjustments in the percentages under para-

graph (1)(A) that may be appropriate in order to apply paragraph (1)(B) to the

first 2 years in which policies are effective.

"(B) A refund or credit required under paragraph (1)(B) shall be made to each

policyholder insured under the applicable policy as of the last day of the year

involved.

"(C) Such a refund or credit shall include interest from the end of the policy

year involved until the date of the refund or credit at a rate as specified by the

Secretary for this purpose from time to time which is not less than the average

rate of interest for 13-week Treasury notes.

"(D) For purposes of this paragraph and paragraph (1)(B), refunds or credits

against premiums due shall be made, with respect to a policy year, not later than

the third quarter of the succeeding policy year.

"(3) The provisions of this subsection do not preempt a State from requiring a

higher percentage than that specified in paragraph (1)(A).

"(4) The Secretary shall submit in February of each year (beginning with 1993)

a report to the Committees on Energy and Commerce and Ways and Means of the House

of Representatives and the Committee on Finance of the Senate on loss-ratios under

medicare supplemental policies and the use of sanctions, such as a required rebate

or credit or the disllowance of premium increases, for policies that fail to meet

the requirements of this subsection (relating to loss-ratios). Such report shall

include a list of the policies that failed to comply with such loss-ratio require-

ments or other requirements of this section.

"(5)(A) The Comptroller General shall periodically, not less often than once

every 3 years, perform audits with respect to the compliance of medicare supple-

mental policies with the loss ratio requirements of this subsection and shall re-

port the results of such audits to the State involved and to the Secretary.

"(B) The Secretary may independently perform such compliance audits.

"(6)(A) A person who issues a policy in violation of the loss ratio require-

ments of this subsection is subject to a civil money penalty of not to exceed

$25,000 for each such violation. The provisions of section 1128A (other than the

first sentence of subsection (a) and other than subsection (b)) shall apply to a

civil money penalty under the previous sentence in the same manner as such provi-

sions apply to a penalty or proceeding under section 1128A(a).

"(B) Each issuer of a policy subject to the requirements of paragraph (1)(B)

shall be liable to policyholders for credits required under such paragraph.".

(b) Assuring Access to Loss Ratio Information.-Section 1882(b)(1)(C) (42

U.S.C. 1395ss(b)(1)(C)) is amended by striking the semicolon at the end and in-

serting a comma and the following:

"and that a copy of each such policy, the most recent premium for each such

policy, and a listing of the ratio of benefits provided to premiums collected for

H.R. CONF. REP. 101-964 Page 133
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1395SS&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1395SS&FindType=L


the most recent 3-year period for each such policy issued or sold in the State is

maintained and made available to interested persons;".

(c) Implementation of Process to Approve Premium Increases.-Section 1882(b)(1)

(42 U.S.C. 1395ss(b)(1)) is further amended-

(1) by striking "and" at the end of subparagraph (E);

(2) by adding "and" at the end of subparagraph (F);

(3) by adding at the end thereof the following new subparagraph:

"(G) provides for a process for approving or disapproving proposed premium in-

creases with respect to such policies, and establishes a policy for the holding of

public hearings prior to approval of a premium increase,".

(d) Effective Date.-The amendments made by this section shall apply to

policies sold or issued more than 1 year after the date of the enactment of this

Act.

SEC. 4356. CLARIFICATION OF TREATMENT OF PLANS OFFERED BY HEALTH MAINTENANCE OR-

GANIZATIONS.

(a) In General.-The first sentence of section 1882(g)(1) is amended by insert-

ing before the period at the end the following: "and does not include a policy or

plan of a health maintenance organization or other direct service organization

which offers benefits under this title, including such services under a contract

under under section 1876 or an agreement under section 1833".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

the date of the enactment of this Act.

SEC. 4357. PRE-EXISTING CONDITION LIMITATIONS AND LIMITATION ON MEDICAL UNDERWRIT-

ING.

(a) In General.-Section 1882 is amended-

(1) in subsection (c), in the matter before paragraph (1), by inserting "or

the requirement described in subsection (s)" after "paragraph (3)", and

(2) by adding at the end the following new subsection:

"(s)(1) If a medicare supplemental policy replaces another medicare supple-

mental policy, the issuer of the replacing policy shall waive any time periods ap-

plicable to preexisting conditions, waiting period, elimination periods and proba-

tionary periods in the new medicare supplemental policy for similar benefits to

the extent such time was spent under the original policy.

"(2)(A) The issuer of a medicare supplemental policy may not deny or condition

the issuance or effectiveness of a medicare supplemental policy, or discriminate

in the pricing of the policy, because of health status, claims experience, receipt

of health care, or medical condition for which an application is submitted during

the 6 month period beginning with the first month in which the individual (who is

65 years of age or older) first is enrolled for benefits under part B.

"(B) Subject to subparagraph (C), subparagraph (A) shall not be construed as

preventing the exclusion of benefits under a policy, during its first 6 months,

based on a pre-existing condition for which the policyholder received treatment or
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was otherwise diagnosed during the 6 months before it became effective.

"(C) If a medicare supplemental policy or certificate replaces another such

policy or certificate which has been in effect for 6 months or longer, the repla-

cing policy may not provide any time period applicable to pre-existing conditions,

waiting periods, elimination periods, and probationary periods in the new policy

or certificate for similar benefits.

"(3) Any issuer of a medicare supplemental policy that fails to meet the re-

quirements of paragraphs (1) and (2) is subject to a civil money penalty of not to

exceed $5,000 for each such failure. The provisions of section 1128A (other than

the first sentence of subsection (a) and other than subsection (b)) shall apply to

a civil money penalty under the previous sentence in the same manner as such pro-

visions apply to a penalty or proceeding under section 1128A(a).".

(b) Effective Date.-The amendments made by subsection (a) shall take effect 1

year after the date of the enactment of this Act.

SEC. 4358. MEDICARE SELECT POLICIES.

(a) In General.-Section 1882 (42 U.S.C. 1395ss) is further amended by adding

at the end the following:

"(t)(1) If a policy meets the NAIC Model Standards and otherwise complies with

the requirements of this section except that benefits under the policy are re-

stricted to items and services furnished by certain entities (or reduced benefits

are provided when items or services are furnished by other entities), the policy

shall nevertheless be treated as meeting those standards if-

"(A) full benefits are provided for items and services furnished through a

network of entities which have entered into contracts with the issuer of the

policy;

"(B) full benefits are provided for items and services furnished by other en-

tities if the services are medically necessary and immediately required because of

an unforeseen illness, injury, or condition and it is not reasonable given the

circumstances to obtain the services through the network;

"(C) the network offers sufficient access;

"(D) the issuer of the policy has arrangements for an ongoing quality assur-

ance program for items and services furnished through the network;

"(E)(i) the issuer of the policy provides to each enrollee at the time of en-

rollment an explanation of (I) the restrictions on payment under the policy for

services furnished other than by or through the network, (II) out of area coverage

under the policy, (III) the policy's coverage of emergency services and urgently

needed care, and (IV) the availability of a policy through the entity that meets

the NAIC standards without reference to this subsection and the premium charged

for such policy, and

"(ii) each enrollee prior to enrollment acknowledges receipt of the explana-

tion provided under clause (i); and

"(F) the issuer of the policy makes available to individuals, in addition to

the policy described in this subsection, any policy (otherwise offered by the is-
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suer to individuals in the State) that meets the NAIC standards and other require-

ments of this section without reference to this subsection.

"(2) If the Secretary determines that an issuer of a policy approved under

paragraph (1)-

"(A) fails substantially to provide medically necessary items and services to

enrollees seeking such items and services through the issuer's network, if the

failure has adversely affected (or has substantial likelihood of adversely affect-

ing) the individual,

"(B) imposes premiums on enrollees in excess of the premiums approved by the

State,

"(C) acts to expel an enrollee for reasons other than nonpayment of premiums,

or

"(D) does not provide the explanation required under paragraph (1)(E)(i) or

does not obtain the acknowledgment required under paragraph (1)(E)(ii),

is subject to a civil money penalty in an amount not to exceed $25,000 for

each such violation. The provisions of section 1128A (other than the first sen-

tence of subsection (a) and other than subsection (b)) shall apply to a civil

money penalty under the previous sentence in the same manner as such provisions

apply to a penalty or proceeding under section 1128A(a).

"(3) The Secretary may enter into a contract with an entity whose policy has

been certified under paragraph (1) or has been approved by a State under subsec-

tion (b)(1)(H) to determine whether items and services (furnished to individuals

entitled to benefits under this title and under that policy) are not allowable un-

der section 1862(a)(1). Payments to the entity shall be in such amounts as the

Secretary may determine, taking into account estimated savings under contracts

with carriers and fiscal intermediaries and other factors that the Secretary finds

appropriate. Paragraph (1), the first sentence of paragraph (2)(A), paragraph

(2)(B), paragraph (3)(C), paragraph (3)(D), and paragraph (3)(E) of section

1842(b) shall apply to the entity.".

(b) Conforming Amendments.-(1) Section 1882(c)(1) (42 U.S.C. 1395ss(c)(1)) is

amended by inserting "(except as otherwise provided by subsection (t))" before the

semicolon.

(2) Section 1882(b)(1) (42 U.S.C. 1395ss(b)(1)), as previously amended, is

amended-

(A) in subparagraph (A), by inserting ", except as otherwise provided by sub-

paragraph (H)" before the semicolon;

(B) by striking "and" at the end of subparagraph (F);

(C) by inserting "and" at the end of subparagraph (G); and

(D) by adding after subparagraph (G) the following:

"(H) in the case of a policy that meets the standards under subparagraph (A)

except that benefits under the policy are limited to items and services furnished

by certain entities (or reduced benefits are provided when items or services are

furnished by other entities), provides for the application of requirements equal

to or more stringent than the requirements under subsection (t),".

(3) The first sentence of section 1154(a)(4)(B) (42 U.S.C. 1320c-3(a)(4)(B))
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is amended by inserting "(or subject to review under section 1882(t))" after "sec-

tion 1876".

(c) Effective Date.-The amendments made by this section shall only apply in 15

States (as determined by the Secretary of Health and Human Services) and only dur-

ing the 3-year period beginning with 1992.

(d) Evaluation.-The Secretary of Health and Human Services shall conduct an

evaluation of the amendments made by this section and shall report to Congress on

such evaluation by not later than January 1, 1995.

SEC. 4359. HEALTH INSURANCE ADVISORY SERVICE FOR MEDICARE BENEFICIARIES.

(a) In General.-The Secretary of Health and Human Services shall establish a

health insurance advisory service program (in this section referred to as the "be-

neficiary assistance program") to assist medicare-eligible individuals with the

receipt of services under the medicare and medicaid programs and other health in-

surance programs.

(b) Outreach Elements.-The beneficiary assistance program shall provide as-

sistance-

(1) through operation using local Federal offices that provide information on

the medicare program,

(2) using community outreach programs, and

(3) using a toll-free telephone information service.

(c) Assistance Provided.-The beneficiary assistance program shall provide for

information, counseling, and assistance for medicare-eligible individuals with re-

spect to at least the following:

(1) With respect to the medicare program-

(A) eligibility,

(B) benefits (both covered and not covered),

(C) the process of payment for services,

(D) rights and process for appeals of determinations,

(E) other medicare-related entities (such as peer review organizations, fiscal

intermediaries, and carriers), and

(F) recent legislative and administrative changes in the medicare program.

(2) With respect to the medicaid program-

(A) eligibility, benefits, and the application process,

(B) linkages between the medicaid and medicare programs, and

(C) referral to appropriate State and local agencies involved in the medicaid

program.

(3) With respect to medicare supplemental policies-

(A) the program under section 1882 of the Social Security Act and standards

required under such program,

(B) how to make informed decisions on whether to purchase such policies and on

what criteria to use in evaluating different policies,

(C) appropriate Federal, State, and private agencies that provide information

and assistance in obtaining benefits under such policies, and
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(D) other issues deemed appropriate by the Secretary.

The beneficiary assistance program also shall provide such other services as

the Secretary deems appropriate to increase beneficiary understanding of, and con-

fidence in, the medicare program and to improve the relationship between benefi-

ciaries and the program.

(d) Educational Material.-The Secretary, through the Administrator of the

Health Care Financing Administration, shall develop appropriate educational mater-

ials and other appropriate techniques to assist employees in carrying out this

section.

(e) Notice to Beneficiaries.-The Secretary shall take such steps as are neces-

sary to assure that medicare-eligible beneficiaries and the general public are

made aware of the beneficiary assistance program.

(f) Report.-The Secretary shall include, in an annual report transmitted to

the Congress, a report on the beneficiary assistance program and on other health

insurance informational and counseling services made available to medicare-eli-

gible individuals. The Secretary shall include in the report recommendations for

such changes as may be desirable to improve the relationship between the medicare

program and medicare-eligible individuals.

SEC. 4360. HEALTH INSURANCE INFORMATION, COUNSELING, AND ASSISTANCE GRANTS.

(a) Grants.-The Secretary of Health and Human Services (in this section re-

ferred to as the "Secretary") shall make grants to States, with approved State

regulatory programs under section 1882 of the Social Security Act, that submit ap-

plications to the Secretary that meet the requirements of this section for the

purpose of providing information, counseling, and assistance relating to the pro-

curement of adequate and appropriate health insurance coverage to individuals who

are eligible to receive benefits under title XVIII of the Social Security Act (in

this section referred to as "eligible individuals"). The Secretary shall prescribe

regulations to establish a minimum level of funding for a grant issued under this

section.

(b) Grant Applications.-

(1) In submitting an application under this section, a State may consolidate

and coordinate an application that consists of parts prepared by more than one

agency or department of such State.

(2) As part of an application for a grant under this section, a State shall

submit a plan for a State-wide health insurance information, counseling, and as-

sistance program. Such program shall-

(A) establish or improve upon a health insurance information, counseling, and

assistance program that provides counseling and assistance to eligible individuals

in need of health insurance information, including-

(i) information that may assist individuals in obtaining benefits and filing

claims under titles XVIII and XIX of the Social Security Act;

(ii) policy comparison information for medicare supplemental policies (as de-

scribed in section 1882(g)(1) of the Social Security Act and information that may
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assist individuals in filing claims under such medicare supplemental policies;

(iii) information regarding long-term care insurance; and

(iv) information regarding other types of health insurance benefits that the

Secretary determines to be appropriate;

(B) in conjunction with the health insurance information, counseling, and as-

sistance program described in subparagraph (A), establish a system of referral to

appropriate Federal or State departments or agencies for assistance with problems

related to health insurance coverage (including legal problems), as determined by

the Secretary;

(C) provide for a sufficient number of staff positions (including volunteer

positions) necessary to provide the services of the health insurance information,

counseling, and assistance program;

(D) provide assurances that staff members (including volunteer staff members)

of the health insurance information, counseling, and assistance program have no

conflict of interest in providing the services described in subparagraph (A);

(E) provide for the collection and dissemination of timely and accurate health

care information to staff members;

(F) provide for training programs for staff members (including volunteer staff

members);

(G) provide for the coordination of the exchange of health insurance informa-

tion between the staff of departments and agencies of the State government and the

staff of the health insurance information, counseling, and assistance program;

(H) make recommendations concerning consumer issues and complaints related to

the provision of health care to agencies and departments of the State government

and the Federal Government responsible for providing or regulating health insur-

ance;

(I) establish an outreach program to provide the health insurance information

and counseling described in subparagraph (A) and the assistance described in sub-

paragraph (B) to eligible individuals; and

(J) demonstrate, to the satisfaction of the Secretary, an ability to provide

the counseling and assistance required under this section.

(c) Special Grants.-

(1) A State that is conducting a health insurance information, counseling, and

assistance program that is substantially similar to a program described in subsec-

tion (b)(2) shall, as a requirement for eligibility for a grant under this sec-

tion, demonstrate, to the satisfaction of the Secretary, that such State shall

maintain the activities of such program at least at the level that such activities

were conducted immediately preceding the date of the issuance of any grant during

the period of time covered by such grant under this section and that such activit-

ies will continue to be maintained at such level.

(2) If the Secretary determines that the existing health insurance informa-

tion, counseling, and assistance program is substantially similar to a program de-

scribed in subsection (b)(2), the Secretary may waive some or all of the require-

ments described in such subsection and issue a grant to the State for the purpose

of increasing the number of services offered by the health insurance information,
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counseling, and assistance program, experimenting with new methods of outreach in

conducting such program, or expanding such program to geographic areas of the

State not previously served by the program.

(d) Criteria for Issuing Grants.-In issuing a grant under this section, the

Secretary shall consider-

(1) the commitment of the State to carrying out the health insurance informa-

tion, counseling, and assistance program described in subsection (b)(2), including

the level of cooperation demonstrated-

(A) by the office of the chief insurance regulator of the State, or the equi-

valent State entity;

(B) other officials of the State responsible for overseeing insurance plans

issued by nonprofit hospital and medical service associations; and

(C) departments and agencies of such State responsible for-

(i) administering funds under title XIX of the Social Security Act, and

(ii) administering funds appropriated under the Older Americans Act;

(2) the population of eligible individuals in such State as a percentage of

the population of such State; and

(3) in order to ensure the needs of rural areas in such State, the relative

costs and special problems associated with addressing the special problems of

providing health care information, counseling, and assistance to the rural areas

of such State.

(e) Annual State Report.-A State that receives a grant under subsection (c) or

(d) shall, not later than 180 days after receiving such grant, and annually there-

after, issue an annual report to the Secretary that includes information concern-

ing-

(1) the number of individuals served by the State-wide health insurance in-

formation, counseling and assistance program of such State;

(2) an estimate of the amount of funds saved by the State, and by eligible in-

dividuals in the State, in the implementation of such program; and

(3) the problems that eligible individuals in such State encounter in procur-

ing adequate and appropriate health care coverage.

(f) Report to Congress.-Not later than 180 days after the date of the enact-

ment of this section, and annually thereafter, the Secretary shall issue a report

to the Committee on Finance of the Senate, the Special Committee on Aging of the

Senate, the Committee on Ways and Means of the House of Representatives, the Com-

mittee on Energy and Commerce of the House of Representatives, and the Select Com-

mittee on Aging of the House of Representatives that-

(1) summarizes the allocation of funds authorized for grants under this sec-

tion and the expenditure of such funds;

(2) summarizes the scope and content of training conferences convened under

this section;

(3) outlines the problems that eligible individuals encounter in procuring ad-

equate and appropriate health care coverage;

(4) makes recommendations that the Secretary determines to be appropriate to

address the problems described in paragraph (3); and
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(5) in the case of the report issued 2 years after the date of enactment of

this section, evaluates the effectiveness of counseling programs established under

this program, and makes recommendations regarding continued authorization of funds

for these purposes.

(f) Authorization of Appropriations for Grants.-There are authorized to be ap-

propriated, in equal parts from the Federal Hospital Insurance Trust Fund and from

the Federal Supplementary Medical Insurance Trust Fund, $10,000,000 for each of

fiscal years 1991, 1992, and 1993, to fund the grant programs described in this

section.

SEC. 4361. MEDICARE AND MEDIGAP INFORMATION BY TELEPHONE.

(a) In General.-Title XVIII (42 U.S.C. 1395 et seq.) is amended by inserting

after section 1888 the following:

"MEDICARE AND MEDIGAP INFORMATION BY TELEPHONE

"Sec. 1889. The Secretary shall provide information via a toll-free telephone

number on the programs under this title and on medicare supplemental policies as

defined in section 1882(g)(1) (including the relationship of State programs under

title XIX to such policies).".

(b) Demonstration Projects.-The Secretary of Health and Human Services is au-

thorized to conduct demonstration projects in up to 5 States for the purpose of

establishing statewide toll-free telephone numbers for providing information on

medicare benefits, medicare supplemental policies available in the State, and be-

nefits under the State medicaid program.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

PART 1-REDUCTIONS IN SPENDING

SEC. 4401. REIMBURSEMENT FOR PRESCRIBED DRUGS.

(a) In General.-

(1) Denial of federal financial participation unless rebate agreements and

drug use review in effect.-Section 1903(i) (42 U.S.C. 1396b(i)) is amended-

(A) by striking the period at the end of paragraph (9) and inserting "; or",

and

(B) by inserting after paragraph (9) the following new paragraph:

"(10) with respect to covered outpatient drugs of a manufacturer dispensed in

any State unless, (A) except as provided in section 1927(a)(3), the manufacturer

complies with the rebate requirements of section 1927(a) with respect to the drugs

so dispensed in all States, and (B) effective January 1, 1993, the State provides

for drug use review in accordance with section 1927(g).".

(2) Prohibiting state plan drug access limitations for drugs covered under a

rebate agreement.-Section 1902(a) of such Act (42 U.S.C. 1396a(a)) is amended-
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(A) by striking "and" at the end of paragraph (52),

(B) by striking the period at the end of paragraph (53) and inserting ";

and", and

(C) by inserting after paragraph (53) the following new paragraph:

"(54)(A) provide that, any formulary or similar restriction (except as

provided in section 1927(d)) on the coverage of covered outpatient drugs under the

plan shall permit the coverage of covered outpatient drugs of any manufacturer

which has entered into and complies with an agreement under section 1927(a), which

are prescribed for a medically accepted indication (as defined in subsection

1927(k)(6)), and

"(B) comply with the reporting requirements of section 1927(b)(2)(A) and the

requirements of subsections (d) and (g) of section 1927.".

(3) Rebate agreements for covered outpatient drugs, drug use review, and re-

lated provisions.-Title XIX of the Social Security Act is amended by redesignating

section 1927 as section 1928 and by inserting after section 1926 the following new

section:

"PAYMENT FOR COVERED OUTPATIENT DRUGS

"Sec. 1927. (a) Requirement for Rebate Agreement.-

"(1) In general.-In order for payment to be available under section 1903(a)

for covered outpatient drugs of a manufacturer, the manufacturer must have entered

into and have in effect a rebate agreement described in subsection (b) with the

Secretary, on behalf of States (except that, the Secretary may authorize a State

to enter directly into agreements with a manufacturer). Any agreement between a

State and a manufacturer prior to April 1, 1991, shall be deemed to have been

entered into on January 1, 1991, and payment to such manufacturer shall be retro-

actively calculated as if the agreement between the manufacturer and the State had

been entered into on January 1, 1991. If a manufacturer has not entered into such

an agreement before March 1, 1991, such an agreement, subsequently entered into,

shall not be effective until the first day of the calendar quarter that begins

more than 60 days after the date the agreement is entered into.

"(2) Effective date.-Paragraph (1) shall first apply to drugs dispensed under

this title on or after January 1, 1991.

"(3) Authorizing payment for drugs not covered under rebate agreements.- Para-

graph (1), and section 1903(i)(10)(A), shall not apply to the dispensing of a

single source drug or innovator multiple source drug if (A)(i) the State has made

a determination that the availability of the drug is essential to the health of

beneficiaries under the State plan for medical assistance; (ii) such drug has been

given a rating of 1-A by the Food and Drug Administration; and (iii)(I) the physi-

cian has obtained approval for use of the drug in advance of its dispensing in ac-

cordance with a prior authorization program described in subsection (d), or (II)

the Secretary has reviewed and approved the State's determination under subpara-

graph (A); or (B) the Secretary determines that in the first calendar quarter of

1991, there were extenuating circumstances.
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"(4) Effect on existing agreements.-In the case of a rebate agreement in ef-

fect between a State and a manufacturer on the date of the enactment of this sec-

tion, such agreement, for the initial agreement period specified therein, shall be

considered to be a rebate agreement in compliance with this section with respect

to that State, if the State agrees to report to the Secretary any rebates paid

pursuant to the agreement and such agreement provides for a minimum aggregate re-

bate of 10 percent of the State's total expenditures under the State plan for cov-

erage of the manufacturer's drugs under this title. If, after the initial agree-

ment period, the State establishes to the satisfaction of the Secretary that an

agreement in effect on the date of the enactment of this section provides for re-

bates that are at least as large as the rebates otherwise required under this sec-

tion, and the State agrees to report any rebates under the agreement to the Sec-

retary, the agreement shall be considered to be a rebate agreement in compliance

with the section for the renewal periods of such agreement.

"(b) Terms of Rebate Agreement.-

"(1) Periodic rebates.-

"(A) In general.-A rebate agreement under this subsection shall require the

manufacturer to provide, to each State plan approved under this title, a rebate

each calendar quarter (or periodically in accordance with a schedule specified by

the Secretary) in an amount specified in subsection (c) for covered outpatient

drugs of the manufacturer dispensed under the plan during the quarter (or such

other period as the Secretary may specify). Such rebate shall be paid by the manu-

facturer not later than 30 days after the date of receipt of the information de-

scribed in paragraph (2) for the period involved.

"(B) Offset against medical assistance.-Amounts received by a State under this

section (or under an agreement authorized by the Secretary under subsection (a)(1)

or an agreement described in subsection (a)(4)) in any quarter shall be considered

to be a reduction in the amount expended under the State plan in the quarter for

medical assistance for purposes of section 1903(a)(1).

"(2) State provision of information.-

"(A) State responsibility.-Each State agency under this title shall report to

each manufacturer not later than 60 days after the end of each calendar quarter

and in a form consistent with a standard reporting format established by the Sec-

retary, information on the total number of dosage units of each covered outpatient

drug dispensed under the plan during the quarter, and shall promptly transmit a

copy of such report to the Secretary.

"(B) Audits.-A manufacturer may audit the information provided (or required to

be provided) under subparagraph (A). Adjustments to rebates shall be made to the

extent that information indicates that utilization was greater or less than the

amount previously specified.

"(3) Manufacturer provision of price information.-

"(A) In general.-Each manufacturer with an agreement in effect under this sec-

tion shall report to the Secretary-

"(i) not later than 30 days after the last day of each quarter (beginning on

or after January 1, 1991), on the average manufacturer price (as defined in sub-
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section (k)(1)) and, (for single source drugs and innovator multiple source

drugs), the manufacturer's best price (as defined in subsection (c)(2)(B)) for

covered outpatient drugs for the quarter, and

"(ii) not later than 30 days after the date of entering into an agreement un-

der this section on the average manufacturer price (as defined in subsection

(k)(1)) as of October 1, 1990 for each of the manufacturer's covered outpatient

drugs.

"(B) Verification surveys of average manufacturer price.-The Secretary may

survey wholesalers and manufacturers that directly distribute their covered outpa-

tient drugs, when necessary, to verify manufacturer prices reported under subpara-

graph (A). The Secretary may impose a civil monetary penalty in an amount not to

exceed $100,000 on a wholesaler, manufacturer, or direct seller, if the whole-

saler, manufacturer, or direct seller of a covered outpatient drug refuses a re-

quest for information about charges or prices by the Secretary in connection with

a survey under this subparagraph or knowingly provides false information. The pro-

visions of section 1128A (other than subsections (a) (with respect to amounts of

penalties or additional assessments) and (b)) shall apply to a civil money penalty

under this subparagraph in the same manner as such provisions apply to a penalty

or proceeding under section 1128A(a).

"(C) Penalties.-

"(i) Failure to provide timely information.-In the case of a manufacturer

with an agreement under this section that fails to provide information required

under subparagraph (A) on a timely basis, the amount of the penalty shall be in-

creased by $10,000 for each day in which such information has not been provided

and such amount shall be paid to the Treasury, and, if such information is not re-

ported within 90 days of the deadline imposed, the agreement shall be suspended

for services furnished after the end of such 90-day period and until the date such

information is reported (but in no case shall such suspension be for a period of

less than 30 days).

"(ii) False information.-Any manufacturer with an agreement under this sec-

tion that knowingly provides false information is subject to a civil money penalty

in an amount not to exceed $100,000 for each item of false information. Such civil

money penalties are in addition to other penalties as may be prescribed by law.

The provisions of section 1128A (other than subsections (a) and (b)) shall apply

to a civil money penalty under this subparagraph in the same manner as such provi-

sions apply to a penalty or proceeding under section 1128A(a).

"(D) Confidentiality of information.-Notwithstanding any other provision of

law, information disclosed by manufacturers or wholesalers under this paragraph is

confidential and shall not be disclosed by the Secretary or a State agency (or

contractor therewith) in a form which discloses the identity of a specific manu-

facturer or wholesaler, prices charged for drugs by such manufacturer or whole-

saler, except as the Secretary determines to be necessary to carry out this sec-

tion and to permit the Comptroller General to review the information provided.

"(4) Length of agreement.-

"(A) In general.-A rebate agreement shall be effective for an initial period
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of not less than 1 year and shall be automatically renewed for a period of not

less than one year unless terminated under subparagraph (B).

"(B) Termination.-

"(i) By the secretary.-The Secretary may provide for termination of a rebate

agreement for violation of the requirements of the agreement or other good cause

shown. Such termination shall not be effective earlier than 60 days after the date

of notice of such termination. The Secretary shall provide, upon request, a manu-

facturer with a hearing concerning such a termination, but such hearing shall not

delay the effective date of the termination.

"(ii) By a manufacturer.-A manufacturer may terminate a rebate agreement un-

der this section for any reason. Any such termination shall not be effective until

such period after the date of the notice as the Secretary may provide (but not

beyond the term of the agreement).

"(iii) Effectiveness of termination.-Any termination under this subparagraph

shall not affect rebates due under the agreement before the effective date of its

termination.

"(C) Delay before reentry.-In the case of any rebate agreement with a manufac-

turer under this section which is terminated, another such agreement with the man-

ufacturer (or a successor manufacturer) may not be entered into until a period of

1 calendar quarter has elapsed since the date of the termination, unless the Sec-

retary finds good cause for an earlier reinstatement of such an agreement.

"(c) Amount of Rebate.-

"(1) Basic rebate for single source drugs and innovator multiple source

drugs.-With respect to single source drugs and innovator multiple source drugs,

each manufacturer shall remit a basic rebate to the State medical assistance plan.

Except as otherwise provided in this subsection, the amount of the rebate to a

State for a calendar quarter (or other period specified by the Secretary) with re-

spect to each dosage form and strength of single source drugs and innovator mul-

tiple source drugs shall be equal to the product of-

"(A) the total number of units of each dosage form and strength dispensed un-

der the plan under this title in the quarter (or other period) reported by the

State under subsection (b)(2); and

"(B)(i) for quarters (or periods) beginning after December 31, 1990, and be-

fore January 1, 1993, the greater of-

"(I) the difference between the average manufacturer price (after deducting

customary prompt payment discounts) and 87.5 percent of such price for the quarter

(or other period), or

"(II) the difference between the average manufacturer price for a drug and

the best price (as defined in paragraph (2)(B)) for such quarter (or period) for

such drug (except that for calendar quarters beginning after December 31, 1990,

and ending before January 1, 1992, the rebate shall not exceed 25 percent of the

average manufacturer price, and for calendar quarters beginning after December 31,

1991, and ending before January 1, 1993, the rebate shall not exceed 50 percent of

the average manufacturer price); and

"(ii) for quarters (or other periods) beginning after December 31, 1992, the
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greater of-

"(I) the difference between the average manufacturer price for a drug and 85

percent of such price, or

"(II) the difference between the average manufacturer price for a drug and

the best price (as defined in paragraph (2)(B)) for such quarter (or period) for

such drug.

"(C) For the purposes of this paragraph, the term 'best price' means, with re-

spect to a single source drug or innovator multiple source drug of a manufacturer,

the lowest price available from the manufacturer to any wholesaler, retailer, non-

profit entity, or governmental entity within the United States (excluding depot

prices and single award contract prices, as defined by the Secretary, of any

agency of the Federal Government). The best price shall be inclusive of cash dis-

counts, free goods, volume discounts, and rebates (other than rebates under this

section) and shall be determined without regard to special packaging, labeling, or

identifiers on the dosage form or product or package, and shall not take into ac-

count prices that are merely nominal in amount;

"(D) In the case of a covered outpatient drug approved for marketing after Oc-

tober 1, 1990, any reference in this paragraph to 'October 1, 1990' shall be a

reference to the first day of the first month during which the drug was marketed.

"(2) Additional rebate for single source and innovator multiple source

drugs.-(A) Each manufacturer shall remit an additional rebate to the State medical

assistance plan in an amount equal to:

"(i) For calendar quarters (or other periods) beginning after December 31,

1990 and ending before January 1, 1994-

"(I) the total number of each dosage form and strength of a single source or

innovator multiple source drug dispensed during the calendar quarter (or other

period); multiplied by

"(II)(aa) the average manufacturer price for each dosage form and strength,

minus

"(bb) the average manufacturer price for each such dosage form and strength

in effect on October 1, 1990, increased by the percentage increase in the Consumer

Price Index for all urban consumers (U.S. average) from October 1, 1990, to the

month before the beginning of the calendar quarter (or other period) involved;

"(ii) For calendar quarters (or other periods) beginning after December 31,

1993-

"(I) the total number of each dosage form and strength of a single source or

innovative multiple source drug dispensed during the calendar quarter (or other

period); multiplied by

"(II) the amount, if any, by which the weighted average manufacturer price

for single source and innovator multiple source drugs of a manufacturer exceeds

the weighted average manufacturer price for the manufacturer as of October 1,

1990, increased by the percentage increase in the Consumer Price Index for all

urban consumers (U.S. average) from October 1, 1990, to the month before the be-

ginning of the calendar quarter (or other period) involved.

"(B)(i) For the purposes of subparagraph (A)(ii), the term 'weighted average
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manufacturer price' means (with respect to a calendar quarter or other period) the

ratio of-

"(I) the sum of the products (for all covered drugs of the manufacturer pur-

chased under a State program under this title) of-

"(aa) the average manufacturer price for each such covered drug; and

"(bb) the number of units of the covered drug sold to any State program under

this title during such period, to

"(II) the total number of units of all such covered drugs sold under a State

program under this title in such period,

except that the Secretary may exclude certain new drugs from the calculation

of the weighted average if the inclusion of any such drug in such calculation has

the effect of-

"(aa) reducing the rebate otherwise calculated pursuant to subpara-

graph (A)(ii); or

"(bb) increasing the rebate otherwise calculated pursuant to subpara-

graph (A)(ii) (in cases where such calculation under the conditions outlined in

clause (ii).

"(ii)(I) The Secretary may exclude drugs approved by the Food and Drug Admin-

istration on or after October 1, 1990, from the calculation of weighted average

manufacturer price if inclus manufacturer demonstrates through a petition, in a

form and manner prescribed by the Secretary, undue hardship on such manufacturer

as a result of the inclusion of such drug in such calculation).

"(II) The Secretary may promulgate guidelines to restrict the conditions under

which the Secretary may consider such petitions.

"(C) For each of 8 calendar quarters beginning after December 31, 1991, the

Secretary shall compare the aggregate amount of the rebates under subparagraph

(A)(i) to the aggregate amount of rebates under subparagraph (A)(ii). Based on any

such comparison, the Secretary may propose and utilize an alternative formula for

the purpose of calculating an aggregate rebate.

"(3) Rebate for other drugs.-The amount of the rebate to a State for a calen-

dar quarter (or other period specified by the Secretary) with respect to covered

outpatient drugs (other than single source drugs and innovator multiple source

drugs) shall be equal to the product of-

"(A) the applicable percentage (as described in paragraph (4) of the average

manufacturer price for each dosage form and strength of such drugs (after deduct-

ing customary prompt payment discounts) for the quarter (or other period), and

"(B) the number of units of such form and dosage dispensed under the plan un-

der this title in the quarter (or other period) reported by the State under sub-

section (b)(2).

"(4) For the purposes of paragraph (3), the applicable percentage is-

"(A) with respect to calendar quarters beginning after December 31, 1990, and

ending before January 1, 1994, 10 percent; and

"(B) with respect to calendar quarters beginning on or after December 31,

1993, 11 percent.

"(d) Limitations on Coverage of Drugs.-
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"(1) Permissible restrictions.-(A) Except as provided in paragraph (6), a

State may subject to prior authorization any covered outpatient drug. Any such

prior authorization program shall comply with the requirements of paragraph (5).

"(B) A State may exclude or otherwise restrict coverage of a covered outpa-

tient drug if-

"(i) the prescribed use is not for a medically accepted indication (as defined

in (k)(6));

"(ii) the drug is contained in the list referred to in paragraph (2); or

"(iii) the drug is subject to such restrictions pursuant to an agreement

between a manufacturer and a State authorized by the Secretary under subsection

(a)(1) or in effect pursuant to subsection (a)(4).

"(2) List of drugs subject to restriction.-The following drugs or classes of

drugs, or their medical uses, may be excluded from coverage or otherwise restric-

ted:

"(A) Agents when used for anorexia or weight gain.

"(B) Agents when used to promote fertility.

"(C) Agents when used for cosmetic purposes or hair growth.

"(D) Agents when used for the symptomatic relief of cough and colds.

"(E) Agents when used to promote smoking cessation.

"(F) Prescription vitamins and mineral products, except prenatal vitamins and

fluoride preparations.

"(G) Nonprescription drugs.

"(H) Covered outpatient drugs which the manufacturer seeks to require as a

condition of sale that associated tests or monitoring services be purchased ex-

clusively from the manufacturer or its designee.

"(I) Drugs described in section 107(c)(3) of the Drug Amendments of 1962 and

identical, similar, or related drugs (within the meaning of section 310.6(b)(1) of

title 21 of the Code of Federal Regulations ('DESI' drugs)).

"(J) Barbiturates.

"(K) Benzodiazepines.

"(3) Update of drug listings.-The Secretary shall (except with respect to new

drugs approved by the FDA for the first 6 months following the date of approval of

such drugs shall not be subject to being listed in paragraph (2) under the provi-

sions of this paragraph), by regulation, periodically update the list of drugs de-

scribed in paragraph (2) or classes of drugs, or their medical uses, which the

Secretary has determined, based on data collected by surveillance and utilization

review programs of State medical assistance programs, to be subject to clinical

abuse or inappropriate use.

"(4) Innovator multiple-source drugs.-INNOVATOR MULTIPLE-SOURCE DRUGS SHALL BE

TREATED UNDER APPLICABLE STATE AND FEDERAL LAW AND REGULATION.

"(5) Prior authorization programs.-A State plan under this title may not re-

quire, as a condition of coverage or payment for a covered outpatient drug for

which Federal financial participation is available in accordance with this sec-

tion, the approval of the drug before its dispensing for any medically accepted

indication (as defined in subsection (k)(6)) unless the system providing for such
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approval-

"(A) provides response by telephone or other telecommunication device within

24 hours of a request for prior authorization; and

"(B) except with respect to the drugs on the list referred to in paragraph

(2), provides for the dispensing of at least a 72-hour supply of a covered outpa-

tient prescription drug in an emergency situation (as defined by the Secretary).

"(6) Treatment of new drugs.-A State may not exclude for coverage, subject to

prior authorization, or otherwise restrict any new biological or drug approved by

the Food and Drug Administration after the date of enactment of this section, for

a period of 6 months after such approval.

"(7) Other permissible restrictions.-A State may impose limitations, with re-

spect to all such drugs in a therapeutic class, on the minimum or maximum quantit-

ies per prescription or on the number of refills, provided such limitations are

necessary to discourage waste.

Nothing in this section shall restrict the ability of a State to address indi-

vidual instances of fraud or abuse in any manner authorized under the Social Se-

curity Act.

"(8) Delayed effective date.-The provisions of paragraph (5) shall become ef-

fective with respect to drugs dispensed under this title on or after July 1, 1991.

"(e) Denial of Federal Financial Participation in Certain Cases.-The Secretary

shall provide that no payment shall be made to a State under section 1903(a) for

an innovator multiple-source drug dispensed on or after July 1, 1991, if, under

applicable State law, a less expensive noninnovator multiple source drug (other

than the innovator multiple-source drug) could have been dispensed.

"(f) Pharmacy Reimbursement.-

"(1) No reductions in reimbursement limits.-(A) During the period of time be-

ginning on January 1, 1991, and ending on December 31, 1994, the Secretary may not

modify by regulation the formula used to determine reimbursement limits described

in the regulations under 42 CFR 447.331 through 42 CFR 447.334 (as in effect on

the date of the enactment of the Omnibus Budget Reconciliation Act of 1990) to re-

duce such limits for covered outpatient drugs.

(B) During the period of time described in subparagraph (A), any State that

was in compliance with the regulations described in subparagraph (A) may not re-

duce the limits for covered outpatient drugs described in subparagraph (A) or dis-

pensing fees for such drugs.

"(2) Establishment of upper payment limits.-HCFA shall establish a Federal up-

per reimbursement limit for each multiple source drug for which the FDA has rated

three or more products therapeutically and pharmaceutically equivalent, regardless

of whether all such additional formulations are rated as such and shall use only

such formulations when determining any such upper limit.

"(g) Drug Use Review.-

"(1) In general.-

"(A) In order to meet the requirement of section 1903(i)(10)(B), a State shall

provide, by not later than January 1, 1993, for a drug use review program de-

scribed in paragraph (2) for covered outpatient drugs in order to assure that pre-
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scriptions (i) are appropriate, (ii) are medically necessary, and (iii) are not

likely to result in adverse medical results. The program shall be designed to edu-

cate physicians and pharmacists to identify and reduce the frequency of patterns

of fraud, abuse, gross overuse, or inappropriate or medically unnecessary care,

among physicians, pharmacists, and patients, or associated with specific drugs or

groups of drugs, as well as potential and actual severe adverse reactions to drugs

including education on therapeutic appropriateness, overutilization and underutil-

ization, appropriate use of generic products, therapeutic duplication, drug-

disease contraindications, drug-drug interactions, incorrect drug dosage or dura-

tion of drug treatment, drug-allergy interactions, and clinical abuse/misuse.

"(B) The program shall assess data on drug use against predetermined stand-

ards, consistent with the following:

"(i) compendia which shall consist of the following:

"(I) American Hospital Formulary Service Drug Information;

"(II) United States Pharmacopeia-Drug Information; and

"(III) American Medical Association Drug Evaluations; and

"(ii) the peer-reviewed medical literature.

"(C) The Secretary, under the procedures established in section 1903, shall

pay to each State an amount equal to 75 per centum of so much of the sums expended

by the State plan during calendar years 1991 through 1993 as the Secretary determ-

ines is attributable to the statewide adoption of a drug use review program which

conforms to the requirements of this subsection.

"(D) States shall not be required to perform additional drug use reviews with

respect to drugs dispensed to residents of nursing facilities which are in compli-

ance with the drug regimen review procedures prescribed by the Secretary for such

facilities in regulations implementing section 1919, currently at section 483.60

of title 42, Code of Federal Regulations.

"(2) Description of program.-Each drug use review program shall meet the fol-

lowing requirements for covered outpatient drugs:

"(A) Prospective drug review.-(i) The State plan shall provide for a review of

drug therapy before each prescription is filled or delivered to an individual re-

ceiving benefits under this title, typically at the point-of-sale or point of dis-

tribution. The review shall include screening for potential drug therapy problems

due to therapeutic duplication, drug-disease contraindications, drug-drug interac-

tions (including serious interactions with nonprescription or over-the-counter

drugs), incorrect drug dosage or duration of drug treatment, drug-allergy interac-

tions, and clinical abuse/misuse. Each State shall use the compendia and literat-

ure referred to in paragraph (1)(B) as its source of standards for such review.

"(ii) As part of the State's prospective drug use review program under this

subparagraph applicable State law shall establish standards for counseling of in-

dividuals receiving benefits under this title by pharmacists which includes at

least the following:

"(I) The pharmacist must offer to discuss with each individual receiving be-

nefits under this title or caregiver of such individual (in person, whenever prac-

ticable, or through access to a telephone service which is toll-free for long-
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distance calls) who presents a prescription, matters which in the exercise of the

pharmacist's professional judgment (consistent with State law respecting the pro-

vision of such information), the pharmacist deems significant including the fol-

lowing:

"(aa) The name and description of the medication.

"(bb) The route, dosage form, dosage, route of administration, and duration

of drug therapy.

"(cc) Special directions and precautions for preparation, administration and

use by the patient.

"(dd) Common severe side or adverse effects or interactions and therapeutic

contraindications that may be encountered, including their avoidance, and the ac-

tion required if they occur.

"(ee) Techniques for self-monitoring drug therapy.

"(ff) Proper storage.

"(gg) Prescription refill information.

"(hh) Action to be taken in the event of a missed dose.

"(II) A reasonable effort must be made by the pharmacist to obtain, record,

and maintain at least the following information regarding individuals receiving

benefits under this title:

"(aa) Name, address, telephone number, date of birth (or age) and gender.

"(bb) Individual history where significant, including disease state or

states, known allergies and drug reactions, and a comprehensive list of medica-

tions and relevant devices.

"(cc) Pharmacist comments relevant to the individuals drug therapy.

Nothing in this clause shall be construed as requiring a pharmacist to provide

consultation when an individual receiving benefits under this title or caregiver

of such individual refuses such consultation.

"(B) Retrospective drug use review.-The program shall provide, through its

mechanized drug claims processing and information retrieval systems (approved by

the Secretary under section 1903(r)) or otherwise, for the ongoing periodic exam-

ination of claims data and other records in order to identify patterns of fraud,

abuse, gross overuse, or inappropriate or medically unnecessary care, among physi-

cians, pharmacists and individuals receiving benefits under this title, or associ-

ated with specific drugs or groups of drugs.

"(C) Application of standards.-The program shall, on an ongoing basis, assess

data on drug use against explicit predetermined standards (using the compendia and

literature referred to in subsection (1)(B) as the source of standards for such

assessment) including but not limited to monitoring for therapeutic appropriate-

ness, overutilization and underutilization, appropriate use of generic products,

therapeutic duplication, drug-disease contraindications, drug-drug interactions,

incorrect drug dosage or duration of drug treatment, and clinical abuse/misuse

and, as necessary, introduce remedial strategies, in order to improve the quality

of care and to conserve program funds or personal expenditures.

"(D) Educational program.-The program shall, through its State drug use review

board established under paragraph (3), either directly or through contracts with
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accredited health care educational institutions, State medical societies or State

pharmacists associations/societies or other organizations as specified by the

State, and using data provided by the State drug use review board on common drug

therapy problems, provide for active and ongoing educational outreach programs

(including the activities described in paragraph (3)(C)(iii) of this subsection)

to educate practitioners on common drug therapy problems with the aim of improving

prescribing or dispensing practices.

"(3) State drug use review board.-

"(A) Establishment.-Each State shall provide for the establishment of a drug

use review board (hereinafter referred to as the 'DUR Board') either directly or

through a contract with a private organization.

"(B) Membership.-The membership of the DUR Board shall include health care

professionals who have recognized knowledge and expertise in one or more of the

following:

"(i) The clinically appropriate prescribing of covered outpatient drugs.

"(ii) The clinically appropriate dispensing and monitoring of covered outpa-

tient drugs.

"(iii) Drug use review, evaluation, and intervention.

"(iv) Medical quality assurance.

The membership of the DUR Board shall be made up at least [FN1/3] but no more

than 51 percent licensed and actively practicing physicians and at least [FN1/3]

*** licensed and actively practicing pharmacists.

"(C) Activities.-The activities of the DUR Board shall include but not be lim-

ited to the following:

"(i) Retrospective DUR as defined in section (2)(B).

"(ii) Application of standards as defined in section (2)(C).

"(iii) Ongoing interventions for physicians and pharmacists, targeted toward

therapy problems or individuals identified in the course of retrospective drug use

reviews performed under this subsection. Intervention programs shall include, in

appropriate instances, at least:

"(I) information dissemination sufficient to ensure the ready availability to

physicians and pharmacists in the State of information concerning its duties,

powers, and basis for its standards;

"(II) written, oral, or electronic reminders containing patient-specific or

drug-specific (or both) information and suggested changes in prescribing or dis-

pensing practices, communicated in a manner designed to ensure the privacy of pa-

tient-related information;

"(III) use of face-to-face discussions between health care professionals who

are experts in rational drug therapy and selected prescribers and pharmacists who

have been targeted for educational intervention, including discussion of optimal

prescribing, dispensing, or pharmacy care practices, and follow-up face-to-face

discussions; and

"(IV) intensified review or monitoring of selected prescribers or dispensers.

The Board shall re-evaluate interventions after an appropriate period of time

to determine if the intervention improved the quality of drug therapy, to evaluate
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the success of the interventions and make modifications as necessary.

"(D) Annual report.-Each State shall require the DUR Board to prepare a report

on an annual basis. The State shall submit a report on an annual basis to the Sec-

retary which shall include a description of the activities of the Board, including

the nature and scope of the prospective and retrospective drug use review pro-

grams, a summary of the interventions used, an assessment of the impact of these

educational interventions on quality of care, and an estimate of the cost savings

generated as a result of such program. The Secretary shall utilize such report in

evaluating the effectiveness of each State's drug use review program.

"(h) Electronic Claims Management.-

"(1) In general.-In accordance with chapter 35 of title 44, United States Code

(relating to coordination of Federal information policy), the Secretary shall en-

courage each State agency to establish, as its principal means of processing

claims for covered outpatient drugs under this title, a point-of-sale electronic

claims management system, for the purpose of performing on-line, real time eligib-

ility verifications, claims data capture, adjudication of claims, and assisting

pharmacists (and other authorized persons) in applying for and receiving payment.

"(2) Encouragement.-In order to carry out paragraph (1)-

"(A) for calendar quarters during fiscal years 1991 and 1992, expenditures un-

der the State plan attributable to development of a system described in paragraph

(1) shall receive Federal financial participation under section 1903(a)(3)(A)(i)

(at a matching rate of 90 percent) if the State acquires, through applicable com-

petitive procurement process in the State, the most cost-effective telecommunica-

tions network and automatic data processing services and equipment; and

"(B) the Secretary may permit, in the procurement described in subparagraph

(A) in the application of part 433 of title 42, Code of Federal Regulations, and

parts 95, 205, and 307 of title 45, Code of Federal Regulations, the substitution

of the State's request for proposal in competitive procurement for advance plan-

ning and implementation documents otherwise required.

"(i) Annual Report.-

"(1) In general.-Not later than May 1 of each year the Secretary shall trans-

mit to the Committee on Finance of the Senate, the Committee on Energy and Com-

merce of the House of Representatives, and the Committees on Aging of the Senate

and the House of Representatives a report on the operation of this section in the

preceding fiscal year.

"(2) Details.-Each report shall include information on-

"(A) ingredient costs paid under this title for single source drugs, multiple

source drugs, and nonprescription covered outpatient drugs;

"(B) the total value of rebates received and number of manufacturers providing

such rebates;

"(C) how the size of such rebates compare with the size or rebates offered to

other purchasers of covered outpatient drugs;

"(D) the effect of inflation on the value of rebates required under this sec-

tion;

"(E) trends in prices paid under this title for covered outpatient drugs; and
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"(F) Federal and State administrative costs associated with compliance with

the provisions of this title.

"(j) Exemption of Organized Health Care Settings.-(1) Covered outpatient drugs

dispensed by *** Health Maintenance Organizations, including those organizations

that contract under section 1903(m), are not subject to the requirements of this

section.

"(2) The State plan shall provide that a hospital (providing medical assist-

ance under such plan) that dispenses covered outpatient drugs using drug formulary

systems, and bills the plan no more than the hospital's purchasing costs for

covered outpatient drugs (as determined under the State plan) shall not be subject

to the requirements of this section.

"(3) Nothing in this subsection shall be construed as providing that amounts

for covered outpatient drugs paid by the institutions described in this subsection

should not be taken into account for purposes of determining the best price as de-

scribed in subsection (c).

"(k) Definitions.-In this section-

"(1) Average manufacturer price.-The term 'average manufacturer price' means,

with respect to a covered outpatient drug of a manufacturer for a calendar

quarter, the average price paid to the manufacturer for the drug in the United

States by wholesalers for drugs distributed to the retail pharmacy class of trade.

"(2) Covered outpatient drug.-Subject to the exceptions in paragraph (3), the

term 'covered outpatient drug' means-

"(A) of those drugs which are treated as prescribed drugs for purposes of sec-

tion 1905(a)(12), a drug which may be dispensed only upon prescription (except as

provided in paragraph (5)), and-

"(i) which is approved for safety and effectiveness as a prescription drug

under section 505 or 507 of the Federal Food, Drug, and Cosmetic Act or which is

approved under section 505(j) of such Act;

"(ii)(I) which was commercially used or sold in the United States before the

date of the enactment of the Drug Amendments of 1962 or which is identical, simil-

ar, or related (within the meaning of section 310.6(b)(1) of title 21 of the Code

of Federal Regulations) to such a drug, and (II) which has not been the subject of

a final determination by the Secretary that it is a 'new drug' (within the meaning

of section 201(p) of the Federal Food, Drug, and Cosmetic Act) or an action

brought by the Secretary under section 301, 302(a), or 304(a) of such Act to en-

force section 502(f) or 505(a) of such Act; or

"(iii)(I) which is described in section 107(c)(3) of the Drug Amendments of

1962 and for which the Secretary has determined there is a compelling justifica-

tion for its medical need, or is identical, similar, or related (within the mean-

ing of section 310.6(b)(1) of title 21 of the Code of Federal Regulations) to such

a drug, and (II) for which the Secretary has not issued a notice of an opportunity

for a hearing under section 505(e) of the Federal Food, Drug, and Cosmetic Act on

a proposed order of the Secretary to withdraw approval of an application for such

drug under such section because the Secretary has determined that the drug is less

than effective for some or all conditions of use prescribed, recommended, or sug-
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gested in its labeling; and

"(B) a biological product, other than a vaccine which-

"(i) may only be dispensed upon prescription,

"(ii) is licensed under section 351 of the Public Health Service Act, and

"(iii) is produced at an establishment licensed under such section to produce

such product; and

"(C) insulin certified under section 506 of the Federal Food, Drug, and Cos-

metic Act.

"(3) Limiting definition.-The term 'covered outpatient drug' does not include

any drug, biological product, or insulin provided as part of, or as incident to

and in the same setting as, any of the following (and for which payment may be

made under this title as part of payment for the following and not as direct reim-

bursement for the drug):

"(A) Inpatient hospital services.

"(B) Hospice services.

"(C) Dental services, except that drugs for which the State plan authorizes

direct reimbursement to the dispensing dentist are covered outpatient drugs.

"(D) Physicians'services.

"(E) Outpatient hospital services ****emergency room visits.

"(F) Nursing facility sevices.

"(G) Other laboratory and x-ray services.

"(H) Renal dialysis.

Such term also does not include any such drug or product which is used for a

medical indication which is not a medically accepted indication.

"(4) Nonprescription drugs.-If a State plan for medical assistance under this

title includes coverage of prescribed drugs as described in section 1905(a)(12)

and permits coverage of drugs which may be sold without a prescription (commonly

referred to as 'over-the-counter' drugs), if they are prescribed by a physician

(or other person authorized to prescribe under State law), such a drug shall be

regarded as a covered outpatient drug.

"(5) Manufacturer.-The term 'manufacturer' means any entity which is engaged

in-

"(A) the production, preparation, propagation, compounding, conversion, or

processing of prescription drug products, either directly or indirectly by extrac-

tion from substances of natural origin, or independently by means of chemical syn-

thesis, or by a combination of extraction and chemical synthesis, or

"(B) in the packaging, repackaging, labeling, relabeling, or distribution of

prescription drug products.

Such term does not include a wholesale distributor of drugs or a retail phar-

macy licensed under State law.

"(6) Medically accepted indication.-The term 'medically accepted indication'

means any use for a covered outpatient drug which is approved under the Federal

Food, Drug, and Cosmetic Act, which appears in peer-reviewed medical literature or

which is accepted by one or more of the following compendia: the American Hospital

Formulary Service-Drug Information, the American Medical Association Drug Evalu-
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ations, and the United States Pharmacopeia-Drug Information.

"(7) Multiple source drug; innovator multiple source drug; noninnovator mul-

tiple source drug; single source drug.-

"(A) Defined.-

"(i) Multiple source drug.-The term 'multiple source drug' means, with re-

spect to a calendar quarter, a covered outpatient drug (not including any drug de-

scribed in paragraph (5)) for which there are 2 or more drug products which-

"(I) are rated as therapeutically equivalent (under the Food and Drug Admin-

istration's most recent publication of 'Approved Drug Products with Therapeutic

Equivalence Evaluations'),

"(II) except as provided in subparagraph (B), are pharmaceutically equivalent

and bioequivalent, as defined in subparagraph (C) and as determined by the Food

and Drug Administration, and

"(III) are sold or marketed in the State during the period.

"(ii) Innovator multiple source drug.-The term 'innovator multiple source

drug' means a multiple source drug that was originally marketed under an original

new drug application approved by the Food and Drug Administration.

"(iii) Noninnovator multiple source drug.-The term 'noninnovator multiple

source drug' means a multiple source drug that is not an innovator multiple source

drug.

"(iv) Single source drug.-The term 'single source drug' means a covered out-

patient drug which is produced or distributed under an original new drug applica-

tion approved by the Food and Drug Administration, including a drug product mar-

keted by any cross-licensed producers or distributers operating under the new drug

application.

"(B) Exception.-Subparagraph (A)(i)(II) shall not apply if the Food and Drug

Administration changes by regulation the requirement that, for purposes of the

publication described in subparagraph (A)(i)(I), in order for drug products to be

rated as therapeutically equivalent, they must be pharmaceutically equivalent and

bioequivalent, as defined in subparagraph (C).

"(C) Definitions.-For purposes of this paragraph-

"(i) drug products are pharmaceutically equivalent if the products contain

identical amounts of the same active drug ingredient in the same dosage form and

meet compendial or other applicable standards of strength, quality, purity, and

identity;

"(ii) drugs are bioequivalent if they do not present a known or potential

bioequivalence problem, or, if they do present such a problem, they are shown to

meet an appropriate standard of bioequivalence; and

"(iii) a drug product is considered to be sold or marketed in a State if it

appears in a published national listing of average wholesale prices selected by

the Secretary, provided that the listed product is generally available to the pub-

lic through retail pharmacies in that State.

"(8) State agency.-The term 'State agency' means the agency designated under

section 1902(a)(5) to administer or supervise the administration of the State plan

for medical assistance.".
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(b) Funding.-

(1) Drug use review programs.-Section 1903(a)(3) (42 U.S.C. 1936b(a)(3)) is

amended-

(A) by striking "plus" at the end of subparagraph (C) and inserting "and", and

(B) by adding at the end the following new subparagraph:

"(D) 75 percent of so much of the sums expended by the State plan during a

quarter in 1991, 1992, or 1993, as the Secretary determines is attributable to the

statewide adoption of a drug use review program which conforms to the requirements

of section 1927(g); plus".

(2) Temporary increase in federal match for administrative costs.-The per

centum to be applied under section 1903(a)(7) of the Social Security Act for

amounts expended during calendar quarters in fiscal year 1991 which are attribut-

able to administrative activities necessary to carry out section 1927 (other than

subsection (g)) of such Act shall be 75 percent, rather than 50 percent; after

fiscal year 1991, the match shall revert back to 50 percent.

(c) Demonstration Projects.-

(1) Prospective drug utilization review.-

(A) The Secretary of Health and Human Services shall provide, through compet-

itive procurement by not later than January 1, 1992, for the establishment of at

least 10 statewide demonstration projects to evaluate the efficiency and cost-

effectiveness of prospective drug utilization review (as a component of on-line,

real-time electronic point-of-sales claims management) in fulfilling patient coun-

seling and in reducing costs for prescription drugs.

(B) Each of such projects shall establish a central electronic repository for

capturing, storing, and updating prospective drug utilization review data and for

providing access to such data by participating pharmacists (and other authorized

participants).

(C) Under each project, the pharmacist or other authorized participant shall

assess the active drug regimens of recipients in terms of duplicate drug therapy,

therapeutic overlap, allergy and cross-sensitivity reactions, drug interactions,

age precautions, drug regiment compliance, prescribing limits, and other appropri-

ate elements.

(D) Not later than January 1, 1994, the Secretary shall submit to Congress a

report on the demonstration projects conducted under this paragraph.

(2) Demonstration project on cost-effectiveness of reimbursement for phar-

macists' cognitive services.-

(A) The Secretary of Health and Human Services shall conduct a demonstration

project to evaluate the impact on quality of care and cost-effectiveness of paying

pharmacists under title XIX of the Social Security Act, whether or not a drug is

dispensed, for drug use review services. For this purpose, the Secretary shall

provide for no fewer than 5 demonstration sites in different States and the parti-

cipation of a significant number of pharmacists.

(B) Not later than January 1, 1995, the Secretary shall submit a report to the

Congress on the results of the demonstration project conducted under subparagraph

(A).
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(d) Studies.-

(1) Study of drug purchasing and billing activities of various health care

systems.-

(A) The Comptroller General shall conduct a study of the drug purchasing and

billing practices of hospitals, other institutional facilities, and managed care

plans which provide covered outpatient drugs in the medicaid program. The study

shall compare the ingredient costs of drugs for medicaid prescriptions to these

facilities and plans and the charges billed to medical assistance programs by

these facilities and plans compared to retail pharmacies.

(B) The study conducted under this subsection shall include an assessment of-

(i) the prices paid by these institutions for covered outpatient drugs com-

pared to prices that would be paid under this section,

(ii) the quality of outpatient drug use review provided by these institutions

as compared to drug use review required under this section, and

(iii) the efficiency of mechanisms used by these institutions for billing and

receiving payment for covered outpatient drugs dispensed under this title.

(C) By not later than May 1, 1991, the Comptroller General shall report to the

Secretary of Health and Human Services (hereafter in this section referred to as

the "Secretary"), the Committee on Finance of the Senate, the Committee on Energy

and Commerce of the House of Representatives, and the Committees on Aging of the

Senate and the House of Representatives on the study conducted under subparagraph

(A).

(2) Report on drug pricing.-By not later than May 1 of each year, the Comp-

troller General shall submit to the Secretary, the Committee on Finance of the

Senate, the Committee on Energy and Commerce of the House of Representatives, and

the Committees on Aging of the Senate and House of Representatives an annual re-

port on changes in prices charged by manufacturers for prescription drugs to the

Department of Veterans Affairs, other Federal programs, retail and hospital phar-

macies, and other purchasing groups and managed care plans.

(3) Study on prior approval procedures.-

(A) The Secretary, acting in consultation with the Comptroller General, shall

study prior approval procedures utilized by State medical assistance programs con-

ducted under title XIX of the Social Security Act, including-

(i) the appeals provisions under such programs; and

(ii) the effects of such procedures on beneficiary and provider access to

medications covered under such programs.

(B) By not later than December 31, 1991, the Secretary and the Comptroller

General shall report to the Committee on Finance of the Senate, the Committee on

Energy and Commerce of the House of Representatives, and the Committees on Aging

of the Senate and the House of Representatives on the results of the study conduc-

ted under subparagraph (A) and shall make recommendations with respect to which

procedures are appropriate or inappropriate to be utilized by State plans for med-

ical assistance.

(4) Study on reimbursement rates to pharmacists.-

(A) The Secretary shall conduct a study on (i) the adequacy of current reim-
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bursement rates to pharmacists under each State medical assistance programs con-

ducted under title XIX of the Social Security Act; and (ii) the extent to which

reimbursement rates under such programs have an effect on beneficiary access to

medications covered and pharmacy services under such programs.

(B) By not later than December 31, 1991, the Secretary shall report to the

Committee on Finance of the Senate, the Committee on Energy and Commerce of the

House of Representatives, and the Committees on Aging of the Senate and the House

of Representatives on the results of the study conducted under subparagraph (A).

(5) Study of payments for vaccines.-The Secretary of Health and Human Services

shall undertake a study of the relationship between State medical assistance plans

and Federal and State acquisition and reimbursement policies for vaccines and the

accessibility of vaccinations and immunization to children provided under this

title. The Secretary shall report to the Congress on the Study not later than one

year after the date of the enactment of this Act.

(6) Study on application of discounting of drugs under medicare.-The Comp-

troller General shall conduct a study examining methods to encourage providers of

items and services under title XVIII of the Social Security Act to negotiate dis-

counts with suppliers of prescription drugs to such providers. The Comptroller

General shall submit to Congress a report on such study no later than 1 year after

the date of enactment of this subsection.

SEC. 4402. REQUIRING MEDICAID PAYMENT OF PREMIUMS AND COST-SHARING FOR ENROLLMENT

UNDER GROUP HEALTH PLANS WHERE COST-EFFECTIVE.

(a) In General.-Title XIX (42 U.S.C. 1396 et seq.) is amended-

(1) in section 1902(a)(25) (42 U.S.C. 1396a(a)(25))-

(A) by striking "and" at the end of subparagraph (E),

(B) by adding "and" at the end of subparagraph (F), and

(C) by adding at the end the following new subparagraph:

"(G) that the State plan shall meet the requirements of section 1906 (relating

to enrollment of individuals under group health plans in certain cases);"; and

(2) by inserting after section 1905 the following new section:

"ENROLLMENT OF INDIVIDUALS UNDER GROUP HEALTH PLANS

"Sec. 1906. (a) For purposes of section 1902(a)(25)(G) and subject to subsec-

tion (d), each State plan-

"(1) shall implement guidelines established by the Secretary, consistent with

subsection (b), to identify those cases in which enrollment of an individual oth-

erwise entitled to medical assistance under this title in a group health plan (in

which the individual is otherwise eligible to be enrolled) is cost-effective (as

defined in subsection (e)(2));

"(2) shall require, in case of an individual so identified and as a condition

of the individual being or remaining eligible for medical assistance under this

title and subject to subsection (b)(2), notwithstanding any other provision of

this title, that the individual (or in the case of a child, the child's parent)
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apply for enrollment in the group health plan; and

"(3) in the case of such enrollment (except as provided in subsec-

tion (c)(1)(B)), shall provide for payment of all enrollee premiums for such en-

rollment and all deductibles, coinsurance, and other cost-sharing obligations for

items and services otherwise covered under the State plan under this title

(exceeding the amount otherwise permitted under section 1916), and shall treat

coverage under the group health plan as a third party liability (under section

1902(a)(25)).

"(b)(1) In establishing guidelines under subsection (a)(1), the Secretary

shall take into account that an individual may only be eligible to enroll in group

health plans at limited times and only if other individuals (not entitled to med-

ical assistance under the plan) are also enrolled in the plan simultaneously.

"(2) If a parent of a child fails to enroll the child in a group health plan

in accordance with subsection (a)(2), such failure shall not affect the child's

eligibility for benefits under this title.

"(c)(1)(A) In the case of payments of premiums, deductibles, coinsurance, and

other cost-sharing obligations under this section shall be considered, for pur-

poses of section 1903(a), to be payments for medical assistance.

"(B) If all members of a family are not eligible for medical assistance under

this title and enrollment of the members so eligible in a group health plan is not

possible without also enrolling members not so eligible-

"(i) payment of premiums for enrollment of such other members shall be treated

as payments for medical assistance for eligible individuals, if it would be cost-

effective (taking into account payment of all such premiums), but

"(ii) payment of deductibles, coinsurance, and other cost-sharing obligations

for such other members shall not be treated as payments for medical assistance for

eligible individuals.

"(2) The fact that an individual is enrolled in a group health plan under this

section shall not change the individual's eligibility for benefits under the State

plan, except insofar as section 1902(a)(25) provides that payment for such bene-

fits shall first be made by such plan.

"(d)(1) In the case of any State which is providing medical assistance to its

residents under a waiver granted under section 1115, the Secretary shall require

the State to meet the requirements of this section in the same manner as the State

would be required to meet such requirement if the State had in effect a plan ap-

proved under this title.

"(2) This section, and section 1902(a)(25)(G), shall only apply to a State

that is one of the 50 States or the District of Columbia.

"(e) In this section:

"(1) The term 'group health plan' has the meaning given such term in section

5000(b)(1) of the Internal Revenue Code of 1986, and includes the provision of

continuation coverage by such a plan pursuant to title XXII of the Public Health

Service Act, section 4980B of the Internal Revenue Code of 1986, or title VI of

the Employee Retirement Income Security Act of 1974.

"(2) The term 'cost-effective' means, as established by the Secretary, that
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the reduction in expenditures under this title with respect to an individual who

is enrolled in a group health plan is likely to be greater than the additional ex-

penditures for premiums and cost-sharing required under this section with respect

to such enrollment.".

(b) Treatment of Erroneous Excess Payments for Medical Assistance.-Section

1903(u)(1)(C)(iv) (42 U.S.C. 1396b(u)(1)(C)(iv)) is amended by inserting before

the period at the end the following: "or with respect to payments made in viola-

tion of section 1906".

(c) Optional Minimum 6-Month Eligibility.-Section 1902(e) (42 U.S.C. 1396a(e))

is amended by adding at the end the following new paragraph:

"(11)(A) In the case of an individual who is enrolled with a group health plan

under section 1906 and who would (but for this paragraph) lose eligibility for be-

nefits under this title before the end of the minimum enrollment period (defined

in subparagraph (B)), the State plan may provide, notwithstanding any other provi-

sion of this title, that the individual shall be deemed to continue to be eligible

for such benefits until the end of such minimum period, but only with respect to

such benefits provided to the individual as an enrollee of such plan.

"(B) For purposes of subparagraph (A), the term 'minimum enrollment period'

means, with respect to an individual's enrollment with a group health plan, a

period established by the State, of not more than 6 months beginning on the date

the individual's enrollment under the plan becomes effective.".

(d) Conforming Amendments.-

(1) Section 1902(a)(10) (42 U.S.C. 1396a(a)(10)) is amended in the matter fol-

lowing subparagraph (E)-

(A) by striking "and" at the end of subdivision (IX);

(B) by inserting "and" at the end of subdivision (X); and

(C) by adding at the end the following new subdivision:

"(XI) the making available of medical assistance to cover the costs of premi-

ums, deductibles, coinsurance, and other cost-sharing obligations for certain in-

dividuals for private health coverage as described in section 1906 shall not, by

reason of paragraph (10), require the making available of any such benefits or the

making available of services of the same amount, duration, and scope of such

private coverage to any other individuals;".

(2) Section 1905(a) (42 U.S.C. 1396d(a)) is amended by adding at the end the

following: "The payment described in the first sentence may include expenditures

for medicare cost-sharing and for premiums under part B of title XVIII for indi-

viduals who are eligible for medical assistance under the plan and (A) are receiv-

ing aid or assistance under any plan of the State approved under title I, X, XIV,

or XVI, or part A of title IV, or with respect to whom supplemental security in-

come benefits are being paid under title XVI, or (B) with respect to whom there is

being paid a State supplementary payment and are eligible for medical assistance

equal in amount, duration, and scope to the medical assistance made available to

individuals described in section 1902(a)(10)(A), and, except in the case of indi-

viduals 65 years of age or older and disabled individuals entitled to health in-

surance benefits under title XVIII who are not enrolled under part B of title
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XVIII, other insurance premiums for medical or any other type of remedial care or

the cost thereof.".

(3) Section 1903(a)(1) (42 U.S.C. 1396b(a)(1)) is amended by striking

"(including expenditures for" and all that follows through "or the cost thereof)".

(e) Effective Date.-(1) The amendments made by this section apply (except as

provided under paragraph (2)) to payments under title XIX of the Social Security

Act for calendar quarters beginning on or after January 1, 1991, without regard to

whether or not final regulations to carry out such amendments have been promul-

gated by such date.

(2) In the case of a State plan for medical assistance under title XIX of the

Social Security Act which the Secretary of Health and Human Services determines

requires State legislation (other than legislation authorizing or appropriating

funds) in order for the plan to meet the additional requirements imposed by the

amendments made by subsection (a), the State plan shall not be regarded as failing

to comply with the requirements of such title solely on the basis of its failure

to meet this additional requirement before the first day of the first calendar

quarter beginning after the close of the first regular session of the State legis-

lature that begins after the date of the enactment of this Act. For purposes of

the previous sentence, in the case of a State that has a 2-year legislative ses-

sion, each year of such session shall be deemed to be a separate regular session

of the State legislature.

PART 2-PROTECTION OF LOW-INCOME MEDICARE BENEFICIARIES

SEC. 4501. PHASED-IN EXTENSION OF MEDICAID PAYMENTS FOR MEDICARE PREMIUMS FOR CER-

TAIN INDIVIDUALS WITH INCOME BELOW 120 PERCENT OF THE OFFICIAL POVERTY LINE.

(a) 1-Year Acceleration of Buy-in of Premiums and Cost Sharing for Qualified

Medicare Beneficiaries up to 100 Percent of Poverty Line.-Section 1905(p)(2) (42

U.S.C. 1396d(p)(2)) is further amended-

(1) in subparagraph (B)-

(A) by adding "and" at the end of clause (ii);

(B) in clause (iii), by striking "95 percent, and" and inserting "100 per-

cent."; and

(C) by striking clause (iv); and

(2) in subparagraph (C)-

(A) in clause (iii), by striking "90" and inserting "95";

(B) by adding "and" at the end of clause (iii);

(C) in clause (iv), by striking "95 percent, and" and inserting "100 per-

cent."; and

(D) by striking clause (v).

(b) Entitlement.-Section 1902(a)(10)(E) (42 U.S.C. 1395b(a)(10)(E)(ii)) is

amended-

(1) by striking ", and" at the end of clause (i) and inserting a semicolon;

(2) by adding "and" at the end of clause (ii); and
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(3) by adding at the end the following new clause:

"(iii) for making medical assistance available for medicare cost sharing de-

scribed in section 1905(p)(3)(A)(ii) subject to section 1905(p)(4), for individu-

als who would be qualified medicare beneficiaries described in section 1905(p)(1)

but for the fact that their income exceeds the income level established by the

State under section 1905(p)(2) but is less than 110 percent in 1993 and 1994, and

120 percent in 1995 and years thereafter of the official poverty line (referred to

in such section) for a family of the size involved;".

(c) Application in Certain States and Territories.-Section 1905(p)(4) ( 42

U.S.C. 1396d(p)(4)) is amended-

(1) in subparagraph (B), by inserting "or 1902(a)(10)(E)(iii)"

after "subparagraph (B)", and

(2) by adding at the end the following:

"In the case of any State which is providing medical assistance to its resid-

ents under a waiver granted under section 1115, the Secretary shall require the

State to meet the requirement of section 1902(a)(10)(E) in the same manner as the

State would be required to meet such requirement if the State had in effect a plan

approved under this title."

(d) Conforming Amendment.-Section 1843(h) (42 U.S.C. 1395v(h)) is amended by

adding at the end the following new paragraph:

"(3) In this subsection, the term 'qualified medicare beneficiary' also in-

cludes an individual described in section 1902(a)(10)(E)(iii).".

(e) Delay in Counting Social Security COLA Increases Until New Poverty

Guidelines Published.-

(1) In general.-Section 1905(p) is amended-

(A) in paragraph (1)(B), by inserting ", except as provided in para-

graph (2)(D)" after "supplementary social security income program", and

(B) by adding at the end of paragraph (2) the following new subparagraph:

"(D)(i) In determining under this subsection the income of an individual who

is entitled to monthly insurance benefits under title II for a transition month

(as defined in clause (ii)) in a year, such income shall not include any amounts

attributable to an increase in the level of monthly insurance benefits payable un-

der such title which have occurred pursuant to section 215(i) for benefits payable

for months beginning with December of the previous year.

"(ii) For purposes of clause (i), the term 'transition month' means each month

in a year through the month following the month in which the annual revision of

the official poverty line, referred to in subparagraph (A), is published.".

(2) Conforming amendments.-Section 1902(m) (42 U.S.C. 1396a(m)) is amended-

(A) in paragraph (1)(B), by inserting ", except as provided in para-

graph (2)(C)" after "supplemental security income program", and

(B) by adding at the end of paragraph (2) the following new subparagraph:

"(C) The provisions of section 1905(p)(2)(D) shall apply to determinations of

income under this subsection in the same manner as they apply to determinations of

income under section 1905(p).".

(f) Effective Date.-The amendments made by this section shall apply to calen-
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dar quarters beginning on or after January 1, 1991, without regard to whether or

not regulations to implement such amendments are promulgated by such date; except

that the amendments made by subsection (e) shall apply to determinations of income

for months beginning with January 1991.

PART 3-IMPROVEMENTS IN CHILD HEALTH

SEC. 4601. MEDICAID CHILD HEALTH PROVISIONS.

(a) Phased-In Mandatory Coverage of Children up to 100 Percent of Poverty

Level.-

(1) In general.-Section 1902 (42 U.S.C. 1396a) is amended-

(A) in subsection (a)(10)(A)(i)-

(i) by striking "or" at the end of subclause (V),

(ii) by striking the semicolon at the end of subclause (VI) and inserting ",

or", and

(iii) by adding at the end the following new subclause:

"(VII) who are described in subparagraph (D) of subsection (l)(1) and whose

family income does not exceed the income level the State is required to establish

under subsection (l)(2)(C) for such a family;";

(B) in subsection (a)(10)(A)(ii)(IX), by striking "or clause (i)(VI)" and in-

serting ", clause (i)(VI), or clause (i)(VII)";

(C) in subsection (l)-

(i) in subparagraph (C) of paragraph (1) by inserting "children" after "(C)";

(ii) by striking subparagraph (D) of paragraph (1) and inserting the follow-

ing:

"(D) children born after September 30, 1983, who have attained 6 years of age

but have not attained 19 years of age,";

(iii) by striking subparagraph (C) of paragraph (2) and inserting the follow-

ing:

"(C) For purposes of paragraph (1) with respect to individuals described in

subparagraph (D) of that paragraph, the State shall establish an income level

which is equal to 100 percent of the income official poverty line described in

subparagraph (A) applicable to a family of the size involved.";

(iv) in paragraph (3) by inserting ", (a)(10)(A)(i)(VII)," after "(a)

(10)(A)(i)(VI)";

(v) in paragraph (4)(A), by inserting "or subsection (a)(10)(A)(i)(VII)"

after "(a)(10)(A)(i)(VI)"; and

(vi) in paragraph (4)(B), by striking "or (a)(10)(A)(i)(VI)" ", and inserting

"(a)(10)(A)(i)(VI), or (a)(10)(A)(i)(VII)"; and

(D) in subsection (r)(2)(A), by inserting "(a)(10)(A)(i)(VII)," after

"(a)(10)(A)(i)(VI),".

(2) Conforming amendment to qualified children.-Section 1905(n)(2) (42 U.S.C.

1396d(n)(2)) is amended by striking "age of 7 (or any age designated by the State

that exceeds 7 but does not exceed 8)" and inserting "age of 19".
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(3) Additional conforming amendments.-

(A) Section 1903(f)(4) of such Act (42 U.S.C. 1396b(f)(4)) is amended-

(i) by striking "1902(a)(10)(A)(i)(IV)," and inserting

"1902(a)(10)(A)(i)(III), 1902(a)(10)(A)(i)(IV), 1902(a)(10)(A)(i)(V),", and

(ii) by inserting "1902(a)(10)(A)(i)(VII)," after "1902(a)(10)(A)(i)(VI),".

(B) Subsections (a)(3)(C) and (b)(3)(C)(i) of section 1925 of such Act (42

U.S.C. 1396r-6), as amended by section 6411(i)(3) of the Omnibus Budget Reconcili-

ation Act of 1989, are each amended by inserting "(i)(VII)," after "(i)(VI)".

(b) Effective Date.-(1) The amendments made by this subsection apply (except

as otherwise provided in this subsection) to payments under title XIX of the So-

cial Security Act for calendar quarters beginning on or after July 1, 1991,

without regard to whether or not final regulations to carry out such amendments

have been promulgated by such date.

(2) In the case of a State plan for medical assistance under title XIX of the

Social Security Act which the Secretary of Health and Human Services determines

requires State legislation (other than legislation authorizing or appropriating

funds) in order for the plan to meet the additional requirements imposed by the

amendments made by this subsection, the State plan shall not be regarded as fail-

ing to comply with the requirements of such title solely on the basis of its fail-

ure to meet these additional requirements before the first day of the first calen-

dar quarter beginning after the close of the first regular session of the State

legislature that begins after the date of the enactment of this Act. For purposes

of the previous sentence, in the case of a State that has a 2-year legislative

session, each year of such session shall be deemed to be a separate regular ses-

sion of the State legislature.

SEC. 4602. MANDATORY USE OF OUTREACH LOCATIONS OTHER THAN WELFARE OFFICES.

(a) In General.-Section 1902(a) of the Social Security Act (42 U.S.C.

1396a(a)), as amended by section 4401(a)(2) of this title, is amended-

(1) by striking "and" at the end of paragraph (53),

(2) by striking the period at the end of paragraph (54) and inserting ";

and", and

(3) by inserting after paragraph (54) the following new paragraph:

"(55) provide for receipt and initial processing of applications of individu-

als for medical assistance under subsection (a)(10)(A)(i)(IV), (a)(10)(A)(i)(VI),

(a)(10)(A)(i)(VII), or (a)(10)(A)(ii)(IX)-

"(A) at locations which are other than those used for the receipt and pro-

cessing of applications for aid under part A of title IV and which include facil-

ities defined as disproportionate share hospitals under section 1923(a)(1)(A) and

Federally-qualified health centers described in section 1905(1)(2)(B), and

"(B) using applications which are other than those used for applications for

aid under such part.".

(b) Effective Date.-The amendments made by subsection (a) apply to payments

under title XIX of the Social Security Act for calendar quarters beginning on or
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after July 1, 1991, without regard to whether or not final regulations to carry

out such amendments have been promulgated by such date.

SEC. 4603. MANDATORY CONTINUATION OF BENEFITS THROUGHOUT PREGNANCY OR FIRST YEAR

OF LIFE.

(a) In General.-Section 1902(e) (42 U.S.C. 1396a(e)) is amended-

(1) in the first sentence of paragraph (4), by inserting "(or would remain if

pregnant)" after "remains"; and

(2) in paragraph (6)-

(A) by striking "At the option of a State, in" and inserting "In";

(B) by striking "the State plan may nonetheless treat the woman as being" and

inserting "the woman shall be deemed to continue to be"; and

(C) by adding at the end the following new sentence: "The preceding sentence

shall not apply in the case of a woman who has been provided ambulatory prenatal

care pursuant to section 1920 during a presumptive eligibility period and is then,

in accordance with such section, determined to be ineligible for medical assist-

ance under the State plan.".

(b) Effective Date.-

(1) Infants.-The amendment made by subsection (a)(1) shall apply to individu-

als born on or after January 1, 1991, without regard to whether or not final regu-

lations to carry out such amendment have been promulgated by such date.

(2) Pregnant women.-The amendments made by subsection (a)(2) shall apply with

respect to determinations to terminate the eligibility of women, based on change

of income, made on or after January 1, 1991, without regard to whether or not fi-

nal regulations to carry out such amendments have been promulgated by such date.

SEC. 4604. ADJUSTMENT IN PAYMENT FOR HOSPITAL SERVICES FURNISHED TO LOW-INCOME

CHILDREN UNDER THE AGE OF 6 YEARS.

(a) In General.-Section 1902 (42 U.S.C. 1396a) is amended by adding at the end

the following new subsection:

"(s) In order to meet the requirements of subsection (a)(55), the State plan

must provide that payments to hospitals under the plan for inpatient hospital ser-

vices furnished to infants who have not attained the age of 1 year, and to chil-

dren who have not attained the age of 6 years and who receive such services in a

disproportionate share hospital described in section 1923(b)(1), shall-

"(1) if made on a prospective basis (whether per diem, per case, or otherwise)

provide for an outlier adjustment in payment amounts for medically necessary inpa-

tient hospital services involving exceptionally high costs or exceptionally long

lengths of stay,

"(2) not be limited by the imposition of day limits with respect to the deliv-

ery of such services to such individuals, and

"(3) not be limited by the imposition of dollar limits (other than such limits

resulting from prospective payments as adjusted pursuant to paragraph (1)) with

respect to the delivery of such services to any such individual who has not at-
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tained their first birthday (or in the case of such an individual who is an inpa-

tient on his first birthday until such individual is discharged).".

(b) Conforming Amendment.-Section 1902(a) (42 U.S.C. 1396a(a)), as amended by

section 4401(a)(2), is further amended-

(1) by striking "and" at the end of paragraph (53);

(2) by striking the period at the end of paragraph (54) and by inserting ";

and"; and

(3) by inserting after paragraph (54) and before the end matter the following

new paragraph:

"(55) provide, in accordance with subsection (s), for adjusted payments for

certain inpatient hospital services.".

(c) Prohibition on Waiver.-Section 1915(b) (42 U.S.C. 1396n(b)) is amended in

the matter preceding paragraph (1) by inserting "(other than subsection (s))"

after "Section 1902".

(d) Effective date.-(1) The amendments made by this subsection shall become

effective with respect to payments under title XIX of the Social Security Act for

calendar quarters beginning on or after July 1, 1991, without regard to whether or

not final regulations to carry out such amendments have been promulgated by such

date.

(2) In the case of a State plan for medical assistance under title XIX of the

Social Security Act which the Secretary of Health and Human Services determines

requires State legislation (other than legislation authorizing or appropriating

funds) in order for the plan to meet the additional requirements imposed by the

amendments made by this subsection, the State plan shall not be regarded as fail-

ing to comply with the requirements of such title solely on the basis of its fail-

ure to meet these additional requirements before the first day of the first calen-

dar quarter beginning after the close of the first regular session of the State

legislature that begins after the date of the enactment of this Act. For purposes

of the previous sentence, in the case of a State that has a 2-year legislative

session, each year of such session shall be deemed to be a separate regular ses-

sion of the State legislature.

SEC. 4605. PRESUMPTIVE ELIGIBILITY.

(a) Extension of Presumptive Eligibility Period.-Section 1920 (42 U.S.C.

1396r-1) is amended-

(1) in subsection (b)(1)(B)-

(A) by adding "or" at the end of clause (i),

(B) by striking clause (ii), and

(C) by amending clause (iii) to read as follows:

"(ii) in the case of a woman who does not file an application by the last day

of the month following the month during which the provider makes the determination

referred to in subparagraph (A), such last day; and"; and

(2) in subsections (c)(2)(B) and (c)(3), by striking "within 14 calendar days

after the date on which" and inserting "by not later than the last day of the
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month following the month during which".

(b) Flexibility in Application.-Section 1920(c)(3) (42 U.S.C. 1396r-1(c)(3))

is amended by inserting before the period at the end the following: ", which ap-

plication may be the application used for the receipt of medical assistance by in-

dividuals described in section 1902(l)(1)(A)".

(c) Effective Dates.-

(1) The amendments made by subsection (a) apply to payments under title XIX of

the Social Security Act for calendar quarters beginning on or after July 1, 1991,

without regard to whether or not final regulations to carry out such amendments

have been promulgated by such date.

(2) The amendment made by subsection (b) shall be effective as if included in

the enactment of section 9407(b) of the Omnibus Budget Reconciliation Act of 1986.

SEC. 4606. ROLE IN PATERNITY DETERMINATIONS.

(a) In General.-Section 1912(a)(1)(B) (42 U.S.C. 1396k(a)(1)(B)) is amended by

inserting "the individual is described in section 1902(l)(1)(A) or" after "unless

(in either case)".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

the date of the enactment of this Act.

SEC. 4607. REPORT AND TRANSITION ON ERRORS IN ELIGIBILITY DETERMINATIONS.

(a) Report.-The Secretary of Health and Human Services shall report to Con-

gress, by not later than July 1, 1991, on error rates by States in determining

eligibility of individuals described in subparagraph (A) or (B) of section

1902(l)(1) of the Social Security Act for medical assistance under plans approved

under title XIX of such Act. Such report may include data for medical assistance

provided before July 1, 1989.

(b) Error Rate Transition.-There shall not be taken into account, for purposes

of section 1903(u) of the Social Security Act, payments and expenditures for med-

ical assistance which-

(1) are attributable to medical assistance for individuals described in sub-

paragraph (A) or (B) of section 1902(l)(1) of such Act, and

(2) are made on or after July 1, 1989, and before the first calendar quarter

that begins more than 12 months after the date of submission of the report under

subsection (a).

PART 4-MISCELLANEOUS

SUBPART A-PAYMENTS

SEC. 4701. STATE MEDICAID MATCHING PAYMENTS THROUGH VOLUNTARY CONTRIBUTIONS AND

STATE TAXES.

(a) Extension of Provision on Voluntary Contributions and Provider-Specific
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Taxes.-Section 8431 of the Technical and Miscellaneous Revenue Act of 1988 is

amended by striking "December 31, 1990" and inserting "December 31, 1991".

(b) State Tax Contributions.-(1) Section 1902 (42 U.S.C. 1396a) as amended by

section 4604, is further amended by adding at the end the following new subsec-

tion:

"(t) Except as provided in section 1903(i), nothing in this title (including

sections 1903(a) and 1905(a)) shall be construed as authorizing the Secretary to

deny or limit payments to a State for expenditures, for medical assistance for

items or services, attributable to taxes (whether or not of general applicability)

imposed with respect to the provision of such items or services.".

(2) Section 1903(i) (42 U.S.C. 1396b(i)) is amended-

(A) by striking the period at the end of paragraph (9) and inserting "; or";

and

(B) by adding at the end the following new paragraph:

"(10) with respect to any amount expended for medical assistance for care or

services furnished by a hospital, nursing facility, or intermediate care facility

for the mentally retarded to reimburse the hospital or facility for the costs at-

tributable to taxes imposed by the State solely with respect to hospitals or fa-

cilities.".

(c) Effective Dates.-The amendment made by subsection (b) shall take effect on

January 1, 1991.

SEC. 4702. DISPROPORTIONATE SHARE HOSPITALS: COUNTING OF INPATIENT DAYS.

(a) Clarification of Medicaid Disproportionate Share Adjustment Calcula-

tion.-Section 1923(b)(2) (42 U.S.C. 1396r-4(b)(2)) is amended by adding at the end

the following new sentence: "In this paragraph, the term 'inpatient day' includes

each day in which an individual (including a newborn) is an inpatient in the hos-

pital, whether or not the individual is in a specialized ward and whether or not

the individual remains in the hospital for lack of suitable placement elsewhere.".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

July 1, 1990.

SEC. 4703. DISPROPORTIONATE SHARE HOSPITALS: ALTERNATIVE STATE PAYMENT ADJUSTMENTS

AND SYSTEMS.

(a) Alternative State Payment Adjustments.-Section 1923(c) (42 U.S.C.

1396r-4(c)) is amended-

(1) by striking "or" at the end of paragraph (1);

(2) by adding "or" at the end of paragraph (2); and

(3) by inserting after paragraph (2) the following new paragraph:

"(3) provide for a minimum specified additional payment amount (or increased

percentage payment) that varies according to type of hospital under a methodology

that-

"(A) applies equally to all hospitals of each type; and

"(B) results in an adjustment for each type of hospital that is reasonably re-
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lated to the costs, volume, or proportion of services provided to patients eli-

gible for medical assistance under a State plan approved under this title or to

low-income patients.".

(b) Clarification of Special Rule for State Using Health Insuring Organiza-

tion.-Section 1923(e)(2) (42 U.S.C. 1396r-4(e)(2)) is amended by striking "during

the 3-year period".

(c) Conforming Amendment.-Section 1923(c)(2) (42 U.S.C. 1396r-4(c)(2)) is

amended by inserting after "State" "or the hospital's low-income utilization rate

(as defined in paragraph (b)(3))".

(d) Effective Date.-The amendments made by this section shall take effect as

if included in the enactment of section 412(a)(2) of the Omnibus Budget Reconcili-

ation Act of 1987.

SEC. 4704. FEDERALLY QUALIFIED HEALTH CENTERS.

(a) Clarification of Use of Medicare Payment Methodology.-Section

1902(a)(13)(E) (42 U.S.C. 1396a(a)(13)(E)) is amended-

(1) by striking "may prescribe" the first place it appears and insert-

ing "prescribes", and

(2) by striking "on such tests of reasonableness as the Secretary may pre-

scribe in regulations under this subparagraph" and inserting "on the same methodo-

logy used under section 1833(a)(3)".

(b) Minimum Payment Rates by Health Maintenance Organizations.-(1) Section

1903(m)(2)(A) (42 U.S.C. 1396b(m)(2)(A)) is amended-

(A) by striking "and" at the end of clause (vii),

(B) by striking the period at the end of clause (viii) and inserting ", and",

and

(C) by adding at the end the following new clause:

"(ix) such contract provides, in the case of an entity that has entered into a

contract for the provision of services of such center with a federally qualified

health center, that (I) rates of prepayment from the State are adjusted to reflect

fully the rates of payment specified in section 1902(a)(13)(E), and (II) at the

election of such center payments made by the entity to such a center for services

described in 1905(a)(2)(C) are made at the rates of payment specified in section

1902(a)(13)(E).".

(2) Section 1903(m)(2)(B) (42 U.S.C. 1396b(m)(2)(A)) is amended by striking

"(A)" and inserting "(A) except with respect to clause (ix) of subparagraph (A),".

(3) Section 1915(b) (42 U.S.C. 1396n(b)) is amended by inserting after "sec-

tion 1902" "(other than sections 1902(a)(13)(E) and 1902(a)(10)(A) insofar as it

requires provision of the care and services described in section 1905(a)(2)(C))".

(c) Clarification in Treatment of Outpatients.-Section 1905(l)(2) (42 U.S.C.

1396d(l)(2)) is amended-

(1) in subparagraph (A), by striking "outpatient" and inserting "patient",

(2) in subparagraph (B), by striking "facility" and inserting "entity", and

(3) by redesignating clause (ii) as clause (iii) and by inserting after clause
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(i) the following new clause:

"(ii)(I) is receiving funding from such a grant under a contract with the re-

cipient of such a grant, and

"(II) meets the requirements to receive a grant under section 329, 330, or

340 of such Act;".

(d) Treatment of Indian Tribes.-The first sentence of section 1905(l)(2)(B)

(42 U.S.C. 1396d(l)(2)(B)) is amended-

(1) by striking the period at the end and inserting a comma, and

(2) by adding, after and below clause (ii), the following:

"and includes an outpatient health program or facility operated by a tribe or

tribal organization under the Indian Self-Determination Act (Public Law 93-638).".

(e) Technical Correction.-Section 6402 of the Omnibus Budget Reconciliation

Act of 1989 is amended-

(1) by striking subsection (c), and

(2) by amending subsection (d) to read as follows:

"(c) Effective Date.-The amendments made by this section (except as otherwise

provided in such amendments) shall take effect on the date of the enactment of

this Act.".

(f) Effective Date.-The amendments made by this section shall be effective as

if included in the enactment of the Omnibus Budget Reconciliation Act of 1989.

SEC. 4705. HOSPICE PAYMENTS.

(a) In General.-Section 1905(o)(3) (42 U.S.C. 1396d(o)(3)) is amended-

(1) by striking "a State which elects" and all that follows through "with re-

spect to" the first place it appears,

(2) by striking "skilled nursing or intermediate care facility" in subpara-

graphs (A) and (C) and inserting "nursing facility or intermediate care facility

for the mentally retarded";

(3) by striking "the amounts allocated under the plan for room and board in

the facility, in accordance with the rates established under section 1902(a)(13),"

and inserting "the additional amount described in section 1902(a)(13)(D)", and

(4) by striking the last sentence.

(b) Effective Date.-The amendments made by subsection (a) shall be effective

as if included in the amendments made by section 6408(c)(1) of the Omnibus Budget

Reconciliation Act of 1989.

SEC. 4706. LIMITATION ON DISALLOWANCES OR DEFERRAL OF FEDERAL FINANCIAL PARTICIPA-

TION FOR CERTAIN INPATIENT PSYCHIATRIC HOSPITAL SERVICES FOR INDIVIDUALS UNDER AGE

21.

(a) In General.-(1) If the Secretary of Health and Human Services makes a de-

termination that a psychiatric facility has failed to comply with certification of

need requirements for inpatient psychiatric hospital services for individuals un-

der age 21 pursuant to section 1905(h) of the Social Security Act, and such de-

termination has not been subject to a final judicial decision, any disallowance or
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deferral of Federal financial participation under such Act based on such determin-

ation shall only apply to the period of time beginning with the first day of non-

compliance and ending with the date by which the psychiatric facility develops

documentation (using plan of care or utilization review procedures) of the need

for inpatient care with respect to such individuals.

(2) Any disallowance of Federal financial participation under title XIX of the

Social Security Act relating to the failure of a psychiatric facility to comply

with certification of need requirements-

(A) shall not exceed 25 percent of the amount of Federal financial participa-

tion for the period described in paragraph (1); and

(B) shall not apply to any fiscal year before the fiscal year that is 3 years

before the fiscal year in which the determination of noncompliance described in

paragraph (1) is made.

(b) Effective Date.-Subsection (a) shall apply to disallowance actions and de-

ferrals of Federal financial participation with respect to services provided be-

fore the date of enactment of this Act.

SEC. 4707. TREATMENT OF INTEREST ON INDIANA DISALLOWANCE.

With respect to any disallowance of Federal financial participation under sec-

tion 1903(a) of the Social Security Act for intermediate care facility services,

intermediate care facility services for the mentally retarded, or skilled nursing

facility services on the ground that the facilities in the State of Indiana were

not certified in accordance with law during the period beginning June 1, 1982, and

ending September 30, 1984, payment of such disallowance may be deferred without

interest that would otherwise accrue without regard to this subsection, until

every opportunity to appeal has been exhausted.

SEC. 4708. BILLING FOR SERVICES OF SUBSTITUTE PHYSICIAN.

(a) Under Medicaid.-Section 1902(a)(32) (42 U.S.C. 1396a(a)(32))-

(1) by striking "and" before "(B)",

(2) by inserting "and" at the end of subparagraph (B), and

(3) by adding at the end the following:

"(C) in the case of services furnished (during a period that does not exceed

14 continuous days in the case of an informal reciprocal arrangement or 90 con-

tinuous days (or such longer period as the Secretary may provide) in the case of

an arrangement involving per diem or other fee-for-time compensation) by, or in-

cident to the services of, one physician to the patients of another physician who

submits the claim for such services, payment shall be made to the physician sub-

mitting the claim (as if the services were furnished by, or incident to, the phys-

ician's services), but only if the claim identifies (in a manner specified by the

Secretary) the physician who furnished the services.".

(b) Effective Date.-The amendments made by this section shall apply to ser-

vices furnished on or after the date of the enactment of this Act.
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SUBPART B-ELIGIBILITY AND COVERAGE

SEC. 4711. HOME AND COMMUNITY-BASED CARE AS OPTIONAL SERVICE.

(a) Provision as Optional Service.-Section 1905(a) (42 U.S.C. 1396d(a)), as

amended by section 6201, is further amended-

(1) by striking "and" at the end of paragraph (22);

(2) by redesignating paragraph (23) as paragraph (24); and

(3) by inserting after paragraph (22) the following new paragraph:

"(23) home and community care (to the extent allowed and as defined in section

1929) for functionally disabled elderly individuals; and".

(b) Home and Community Care for Functionally Disabled Elderly Individuals.-

Title XIX (42 U.S.C. 1396 et seq.) as amended by section 4402 is further amended-

(1) by redesignating section 1929 as section 1930; and

(2) by inserting after section 1928 the following new section:

"HOME AND COMMUNITY CARE FOR FUNCTIONALLY DISABLED ELDERLY INDIVIDUALS

"Sec. 1929. (a) Home and Community Care Defined.-In this title, the

term 'home and community care' means one or more of the following services fur-

nished to an individual who has been determined, after an assessment under subsec-

tion (c), to be a functionally disabled elderly individual, furnished in accord-

ance with an individual community care plan (established and periodically reviewed

and revised by a qualified community care case manager under subsection (d)):

"(1) Homemaker/home health aide services.

"(2) Chore services.

"(3) Personal care services.

"(4) Nursing care services provided by, or under the supervision of, a re-

gistered nurse.

"(5) Respite care.

"(6) Training for family members in managing the individual.

"(7) Adult day care.

"(8) In the case of an individual with chronic mental illness, day treatment

or other partial hospitalization, psychosocial rehabilitation services, and clinic

services (whether or not furnished in a facility).

"(9) Such other home and community-based services (other than room and board)

as the Secretary may approve.

"(b) Functionally Disabled Elderly Individual Defined.-

"(1) In general.-In this title, the term 'functionally disabled elderly indi-

vidual' means an individual who-

"(A) is 65 years of age or older,

"(B) is determined to be a functionally disabled individual under subsection

(c), and

"(C) subject to section 1902(f) (as applied consistent with section

1902(r)(2)), is receiving supplemental security income benefits under title XVI
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(or under a State plan approved under title XVI) or, at the option of the State,

is described in section 1902(a)(10)(C).

"(2) Treatment of certain individuals previously covered under a waiver.- (A)

In the case of a State which-

"(i) at the time of its election to provide coverage for home and community

care under this section has a waiver approved under section 1915(c) or 1915(d)

with respect to individuals 65 years of age or older, and

"(ii) subsequently discontinues such waiver, individuals who were eligible for

benefits under the waiver as of the date of its discontinuance and who would, but

for income or resources, be eligible for medical assistance for home and community

care under the plan shall, notwithstanding any other provision of this title, be

deemed a functionally disabled elderly individual for so long as the individual

would have remained eligible for medical assistance under such waiver.

"(B) In the case of a State which used a health insuring organization before

January 1, 1986, and which, as of December 31, 1990, had in effect a waiver under

section 1115 that provides under the State plan under this title for personal care

services for functionally disabled individuals, the term 'functionally disabled

elderly individual' may include, at the option of the State, an individual who-

"(i) is 65 years of age or older or is disabled (as determined under the sup-

plemental security income program under title XVI);

"(ii) is determined to meet the test of functional disability applied under

the waiver as of such date; and

"(iii) meets the resource requirement and income standard that apply in the

State to individuals described in section 1902(a)(10)(A)(ii)(V).

"(3) Use of projected income.-In applying section 1903(f)(1) in determining

the eligibility of an individual (described in section 1902(a)(10)(C)) for medical

assistance for home and community care, a State may, at its option, provide for

the determination of the individual's anticipated medical expenses (to be deducted

from income) over a period of up to 6 months.

"(c) Determinations of Functional Disability.-

"(1) In general.-In this section, an individual is 'functionally disabled' if

the individual-

"(A) is unable to perform without substantial assistance from another indi-

vidual at least 2 of the following 3 activities of daily living: toileting, trans-

ferring, and eating; or

"(B) has a primary or secondary diagnosis of Alzheimer's disease and is (i)

unable to perform without substantial human assistance (including verbal reminding

or physical cueing) or supervision at least 2 of the following 5 activities of

daily living: bathing, dressing, toileting, transferring, and eating; or (ii) cog-

nitively impaired so as to require substantial supervision from another individual

because he or she engages in inappropriate behaviors that pose serious health or

safety hazards to himself or herself or others.

"(2) Assessments of functional disability.-

"(A) Requests for assessments.-If a State has elected to provide home and com-

munity care under this section, upon the request of an individual who is 65 years
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of age or older and who meets the requirements of subsection (b)(1)(C) (or another

person on such individual's behalf), the State shall provide for a comprehensive

functional assessment under this subparagraph which-

"(i) is used to determine whether or not the individual is functionally dis-

abled,

"(ii) is based on a uniform minimum data set specified by the Secretary under

subparagraph (C)(i), and

"(iii) uses an instrument which has been specified by the State under sub-

paragraph (B).

No fee may be charged for such an assessment.

"(B) Specification of assessment instrument.-The State shall specify the in-

strument to be used in the State in complying with the requirement of subparagraph

(A)(iii) which instrument shall be-

"(i) one of the instruments designated under subparagraph (C)(ii); or

"(ii) an instrument which the Secretary has approved as being consistent with

the minimum data set of core elements, common definitions, and utilization

guidelines specified by the Secretary in subparagraph (C)(i).

"(C) Specification of assessment data set and instruments.-The Secretary

shall-

"(i) not later than July 1, 1991-

"(I) specify a minimum data set of core elements and common definitions for

use in conducting the assessments required under subparagraph (A); and

"(II) establish guidelines for use of the data set; and

"(ii) by not later than July 1, 1991, designate one or more instruments which

are consistent with the specification made under subparagraph (A) and which a

State may specify under subparagraph (B) for use in complying with the require-

ments of subparagraph (A).

"(D) Periodic review.-Each individual who qualifies as a functionally disabled

elderly individual shall have the individual's assessment periodically reviewed

and revised not less often than once every 12 months.

"(E) Conduct of assessment by interdisciplinary teams.-An assessment under

subparagraph (A) and a review under subparagraph (D) must be conducted by an in-

terdisciplinary team designated by the State. The Secretary shall permit a State

to provide for assessments and reviews through teams under contracts-

"(i) with public organizations; or

"(ii) with nonpublic organizations which do not provide home and community

care or nursing facility services and do not have a direct or indirect ownership

or control interest in, or direct or indirect affiliation or relationship with, an

entity that provides, community care or nursing facility services.

"(F) Contents of assessment.-The interdisciplinary team must-

"(i) identify in each such assessment or review each individual's functional

disabilities and need for home and community care, including information about the

individual's health status, home and community environment, and informal support

system; and

"(ii) based on such assessment or review, determine whether the individual is
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(or continues to be) functionally disabled.

The results of such an assessment or review shall be used in establishing, re-

viewing, and revising the individual's ICCP under subsection (d)(1).

"(G) Appeal procedures.-Each State which elects to provide home and community

care under this section must have in effect an appeals process for individuals ad-

versely affected by determinations under subparagraph (F).

"(d) Individual Community Care Plan (ICCP).-

"(1) Individual community care plan defined.-In this section, the

terms 'individual community care plan' and 'ICCP' mean, with respect to a func-

tionally disabled elderly individual, a written plan which-

"(A) is established, and is periodically reviewed and revised, by a qualified

case manager after a face-to-face interview with the individual or primary care-

giver and based upon the most recent comprehensive functional assessment of such

individual conducted under subsection (c)(2);

"(B) specifies, within any amount, duration, and scope limitations imposed on

home and community care provided under the State plan, the home and community care

to be provided to such individual under the plan, and indicates the individual's

preferences for the types and providers of services; and

"(C) may specify other services required by such individual.

An ICCP may also designate the specific providers (qualified to provide home

and community care under the State plan) which will provide the home and community

care described in subparagraph (B). Nothing in this section shall be construed as

authorizing an ICCP or the State to restrict the specific persons or individuals

(who are competent to provide home and community care under the State plan) who

will provide the home and community care described in subparagraph (B).

"(2) Qualified community care case manager defined.-In this section, the term

'qualified community care case manager' means a nonprofit or public agency or or-

ganization which-

"(A) has experience or has been trained in establishing, and in periodically

reviewing and revising, individual community care plans and in the provision of

case management services to the elderly;

"(B) is responsible for (i) assuring that home and community care covered un-

der the State plan and specified in the ICCP is being provided, (ii) visiting each

individual's home or community setting where care is being provided not less often

than once every 90 days, and (iii) informing the elderly individual or primary

caregiver on how to contact the case manager if service providers fail to properly

provide services or other similar problems occur;

"(C) in the case of a nonpublic agency, does not provide home and community

care or nursing facility services and does not have a direct or indirect ownership

or control interest in, or direct or indirect affiliation or relationship with, an

entity that provides, home and community care or nursing facility services;

"(D) has procedures for assuring the quality of case management services that

includes a peer review process;

"(E) completes the ICCP in a timely manner and reviews and discusses new and

revised ICCPs with elderly individuals or primary caregivers; and
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"(F) meets such other standards, established by the Secretary, as to assure

that-

"(i) such a manager is competent to perform case management functions;

"(ii) individuals whose home and community care they manage are not at risk

of financial exploitation due to such a manager; and

"(iii) meets such other standards as the State may establish.

The Secretary may waive the requirement of subparagraph (C) in the case of a

nonprofit agency located in a rural area.

"(3) Appeals process.-Each State which elects to provide home and community

care under this section must have in effect an appeals process for individuals who

disagree with the ICCP established.

"(e) Ceiling on Payment Amounts and Maintenance of Effort.-

"(1) Ceiling on payment amounts.-Payments may not be made under section

1903(a) to a State for home and community care provided under this section in a

quarter to the extent that the medical assistance for such care in the quarter ex-

ceeds 50 percent of the product of-

"(A) the average number of individuals in the quarter receiving such care un-

der this section;

"(B) the average per diem rate of payment which the Secretary has determined

(before the beginning of the quarter) will be payable under title XVIII (without

regard to coinsurance) for extended care services to be provided in the State dur-

ing such quarter; and

"(C) the number of days in such quarter.

"(2) Maintenance of effort.-

"(A) Annual reports.-As a condition for the receipt of payment under section

1903(a) with respect to medical assistance provided by a State for home and com-

munity care (other than a waiver under section 1915(c) and other than home health

care services described in section 1905(a)(7) and personal care services specified

under regulations under section 1905(a)(23)), the State shall report to the Sec-

retary, with respect to each Federal fiscal year (beginning with fiscal year 1990)

and in a format developed or approved by the Secretary, the amount of funds oblig-

ated by the State with respect to the provision of home and community care to the

functionally disabled elderly in that fiscal year.

"(B) Reduction in payment if failure to maintain effort.-If the amount repor-

ted under subparagraph (A) by a State with respect to a fiscal year is less than

the amount reported under subparagraph (A) with respect to fiscal year 1989, the

Secretary shall provide for a reduction in payments to the State under section

1903(a) in an amount equal to the difference between the amounts so reported.

"(f) Minimum Requirements for Home and Community Care.-

"(1) Requirements.-Home and Community care provided under this section must

meet such requirements for individuals' rights and quality as are published or de-

veloped by the Secretary under subsection (k). Such requirements shall include-

"(A) the requirement that individuals providing care are competent to provide

such care; and

"(B) the rights specified in paragraph (2).
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"(2) Specified rights.-The rights specified in this paragraph are as follows:

"(A) The right to be fully informed in advance, orally and in writing, of the

care to be provided, to be fully informed in advance of any changes in care to be

provided, and (except with respect to an individual determined incompetent) to

participate in planning care or changes in care.

"(B) The right to voice grievances with respect to services that are (or fail

to be) furnished without discrimination or reprisal for voicing grievances, and to

be told how to complain to State and local authorities.

"(C) The right to confidentiality of personal and clinical records.

"(D) The right to privacy and to have one's property treated with respect.

"(E) The right to refuse all or part of any care and to be informed of the

likely consequences of such refusal.

"(F) The right to education or training for oneself and for members of one's

family or household on the management of care.

"(G) The right to be free from physical or mental abuse, corporal punishment,

and any physical or chemical restraints imposed for purposes of discipline or con-

venience and not included in an individual's ICCP.

"(H) The right to be fully informed orally and in writing of the individual's

rights.

"(I) Guidelines for such minimum compensation for individuals providing such

care as will assure the availability and continuity of competent individuals to

provide such care for functionally disabled individuals who have functional disab-

ilities of varying levels of severity.

"(J) Any other rights established by the Secretary.

"(g) Minimum Requirements for Small Community Care Settings.-

"(1) Small community care settings defined.-In this section, the term 'small

community care setting' means-

"(A) a nonresidential setting that serves more than 2 and less than 8 indi-

viduals; or

"(B) a residential setting in which more than 2 and less than 8 unrelated

adults reside and in which personal services (other than merely board) are

provided in conjunction with residing in the setting.

"(2) Minimum requirements.-A small community care setting in which community

care is provided under this section must-

"(A) meet such requirements as are published or developed by the Secretary un-

der subsection (k);

"(B) meet the requirements of paragraphs (1)(A), (1)(C), (1)(D), (3), and (6)

of section 1919(c), to the extent applicable to such a setting;

"(C) inform each individual receiving community care under this section in the

setting, orally and in writing at the time the individual first receives community

care in the setting, of the individual's legal rights with respect to such a set-

ting and the care provided in the setting;

"(D) meet any applicable State or local requirements regarding certification

or licensure;

"(E) meet any applicable State and local zoning, building, and housing codes,
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and State and local fire and safety regulations; and

"(F) be designed, constructed, equipped, and maintained in a manner to protect

the health and safety of residents.

"(h) Minimum Requirements for Large Community Care Settings.-

"(1) Large community care setting defined.-In this section, the term 'large

community care setting' means-

"(A) a nonresidential setting in which more than 8 individuals are served; or

"(B) a residential setting in which more than 8 unrelated adults reside and in

which personal services are provided in conjunction with residing in the setting

in which home and community care under this section is provided.

"(2) Minimum requirements.-A large community care setting in which community

care is provided under this section must-

"(A) meet such requirements as are published or developed by the Secretary un-

der subsection (k);

"(B) meet the requirements of paragraphs (1)(A), (1)(C), (1)(D), (3), and (6)

of section 1919(c), to the extent applicable to such a setting;

"(C) inform each individual receiving community care under this section in the

setting, orally and in writing at the time the individual first receives home and

community care in the setting, of the individual's legal rights with respect to

such a setting and the care provided in the setting; and

"(D) meet the requirements of paragraphs (2) and (3) of section 1919(d)

(relating to administration and other matters) in the same manner as such require-

ments apply to nursing facilities under such section; except that, in applying the

requirement of section 1919(d)(2) (relating to life safety code), the Secretary

shall provide for the application of such life safety requirements (if any) that

are appropriate to the setting.

"(3) Disclosure of ownership and control interests and exclusion of repeated

violators.-A community care setting-

"(A) must disclose persons with an ownership or control interest (including

such persons as defined in section 1124(a)(3)) in the setting; and

"(B) may not have, as a person with an ownership or control interest in the

setting, any individual or person who has been excluded from participation in the

program under this title or who has had such an ownership or control interest in

one or more community care settings which have been found repeatedly to be sub-

standard or to have failed to meet the requirements of paragraph (2).

"(i) Survey and Certification Process.-

"(1) Certifications.-

"(A) Responsibilities of the state.-Under each State plan under this title,

the State shall be responsible for certifying the compliance of providers of home

and community care and community care settings with the applicable requirements of

subsections (f), (g) and (h). The failure of the Secretary to issue regulations to

carry out this subsection shall not relieve a State of its responsibility under

this subsection.

"(B) Responsibilities of the secretary.-The Secretary shall be responsible for

certifying the compliance of State providers of home and community care, and of
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State community care settings in which such care is provided, with the require-

ments of subsections (f), (g) and(h).

"(C) Frequency of certifications.-Certification of providers and settings un-

der this subsection shall occur no less frequently than once every 12 months.

"(2) Reviews of providers.-

"(A) In general.-The certification under this subsection with respect to a

provider of home or community care must be based on a periodic review of the pro-

vider's performance in providing the care required under ICCP's in accordance with

the requirements of subsection (f).

"(B) Special reviews of compliance.-Where the Secretary has reason to question

the compliance of a provider of home or community care with any of the require-

ments of subsection (f), the Secretary may conduct a review of the provider and,

on the basis of that review, make independent and binding determinations concern-

ing the extent to which the provider meets such requirements.

"(3) Surveys of community care settings.-

"(A) In general.-The certification under this subsection with respect to com-

munity care settings must be based on a survey. Such survey for such a setting

must be conducted without prior notice to the setting. Any individual who notifies

(or causes to be notified) a community care setting of the time or date on which

such a survey is scheduled to be conducted is subject to a civil money penalty of

not to exceed $2,000. The provisions of section 1128A (other than subsections (a)

and (b)) shall apply to a civil money penalty under the previous sentence in the

same manner as such provisions apply to a penalty or proceeding under section

1128A(a). The Secretary shall review each State's procedures for scheduling and

conducting such surveys to assure that the State has taken all reasonable steps to

avoid giving notice of such a survey through the scheduling procedures and the

conduct of the surveys themselves.

"(B) Survey protocol.-Surveys under this paragraph shall be conducted based

upon a protocol which the Secretary has provided for under subsection (k).

"(C) Prohibition of conflict of interest in survey team membership.-A State

and the Secretary may not use as a member of a survey team under this paragraph an

individual who is serving (or has served within the previous 2 years) as a member

of the staff of, or as a consultant to, the community care setting being surveyed

(or the person responsible for such setting) respecting compliance with the re-

quirements of subsection (g) or (h) or who has a personal or familial financial

interest in the setting being surveyed.

"(D) Validation surveys of community care settings.-The Secretary shall con-

duct onsite surveys of a representative sample of community care settings in each

State, within 2 months of the date of surveys conducted under subparagraph (A) by

the State, in a sufficient number to allow inferences about the adequacies of each

State's surveys conducted under subparagraph (A). In conducting such surveys, the

Secretary shall use the same survey protocols as the State is required to use un-

der subparagraph (B). If the State has determined that an individual setting meets

the requirements of subsection (g), but the Secretary determines that the setting

does not meet such requirements, the Secretary's determination as to the setting's
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noncompliance with such requirements is binding and supersedes that of the State

survey.

"(E) Special surveys of compliance.-Where the Secretary has reason to question

the compliance of a community care setting with any of the requirements of subsec-

tion (g) or (h), the Secretary may conduct a survey of the setting and, on the

basis of that survey, make independent and binding determinations concerning the

extent to which the setting meets such requirements.

"(4) Investigation of complaints and monitoring of providers and set-

tings.-Each State and the Secretary shall maintain procedures and adequate staff

to investigate complaints of violations of applicable requirements imposed on pro-

viders of community care or on community care settings under subsections (f), (g)

and (h).

"(5) Investigation of allegations of individual neglect and abuse and misap-

propriation of individual property.-The State shall provide, through the agency

responsible for surveys and certification of providers of home or community care

and community care settings under this subsection, for a process for the receipt,

review, and investigation of allegations of individual neglect and abuse

(including injuries of unknown source) by individuals providing such care or in

such setting and of misappropriation of individual property by such individuals.

The State shall, after notice to the individual involved and a reasonable oppor-

tunity for hearing for the individual to rebut allegations, make a finding as to

the accuracy of the allegations. If the State finds that an individual has neg-

lected or abused an individual receiving community care or misappropriated such

individual's property, the State shall notify the individual against whom the

finding is made. A State shall not make a finding that a person has neglected an

individual receiving community care if the person demonstrates that such neglect

was caused by factors beyond the control of the person. The State shall provide

for public disclosure of findings under this paragraph upon request and for inclu-

sion, in any such disclosure of such findings, of any brief statement (or of a

clear and accurate summary thereof) of the individual disputing such findings.

"(6) Disclosure of results of inspections and activities.-

"(A) Public information.-Each State, and the Secretary, shall make available

to the public-

"(i) information respecting all surveys, reviews, and certifications made un-

der this subsection respecting providers of home or community care and community

care settings, including statements of deficiencies,

"(ii) copies of cost reports (if any) of such providers and settings filed

under this title,

"(iii) copies of statements of ownership under section 1124, and

"(iv) information disclosed under section 1126.

"(B) Notices of substandard care.-If a State finds that-

"(i) a provider of home or community care has provided care of substandard

quality with respect to an individual, the State shall make a reasonable effort to

notify promptly (I) an immediate family member of each such individual and (II)

individuals receiving home or community care from that provider under this title,
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or

"(ii) a community care setting is substandard, the State shall make a reason-

able effort to notify promptly (I) individuals receiving community care in that

setting, and (II) immediate family members of such individuals.

"(C) Access to fraud control units.-Each State shall provide its State medi-

caid fraud and abuse control unit (established under section 1903(q)) with access

to all information of the State agency responsible for surveys, reviews, and cer-

tifications under this subsection.

"(j) Enforcement Process for Providers of Community Care.-

"(1) State authority.-

"(A) In general.-If a State finds, on the basis of a review under subsection

(i)(2) or otherwise, that a provider of home or community care no longer meets the

requirements of this section, the State may terminate the provider's participation

under the State plan and may provide in addition for a civil money penalty. Noth-

ing in this subparagraph shall be construed as restricting the remedies available

to a State to remedy a provider's deficiencies. If the State finds that a provider

meets such requirements but, as of a previous period, did not meet such require-

ments, the State may provide for a civil money penalty under paragraph (2)(A) for

the period during which it finds that the provider was not in compliance with such

requirements.

"(B) Civil money penalty.-

"(i) In general.-Each State shall establish by law (whether statute or regu-

lation) at least the following remedy: A civil money penalty assessed and collec-

ted, with interest, for each day in which the provider is or was out of compliance

with a requirement of this section. Funds collected by a State as a result of im-

position of such a penalty (or as a result of the imposition by the State of a

civil money penalty under subsection (i)(3)(A)) may be applied to reimbursement of

individuals for personal funds lost due to a failure of home or community care

providers to meet the requirements of this section. The State also shall specify

criteria, as to when and how this remedy is to be applied and the amounts of any

penalties. Such criteria shall be designed so as to minimize the time between the

identification of violations and final imposition of the penalties and shall

provide for the imposition of incrementally more severe penalties for repeated or

uncorrected deficiencies.

"(ii) Deadline and guidance.-Each State which elects to provide home and com-

munity care under this section must establish the civil money penalty remedy de-

scribed in clause (i) applicable to all providers of community care covered under

this section. The Secretary shall provide, through regulations or otherwise by not

later than July 1, 1990, guidance to States in establishing such remedy; but the

failure of the Secretary to provide such guidance shall not relieve a State of the

responsibility for establishing such remedy.

"(2) Secretarial authority.-

"(A) For state providers.-With respect to a State provider of home or com-

munity care, the Secretary shall have the authority and duties of a State under

this subsection, except that the civil money penalty remedy described in subpara-
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graph (C) shall be substituted for the civil money remedy described in paragraph

(1)(B)(i).

"(B) Other providers.-With respect to any other provider of home or community

care in a State, if the Secretary finds that a provider no longer meets a require-

ment of this section, the Secretary may terminate the provider's participation un-

der the State plan and may provide, in addition, for a civil money penalty under

subparagraph (C). If the Secretary finds that a provider meets such requirements

but, as of a previous period, did not meet such requirements, the Secretary may

provide for a civil money penalty under subparagraph (C) for the period during

which the Secretary finds that the provider was not in compliance with such re-

quirements.

"(C) Civil money penalty.-If the Secretary finds on the basis of a review un-

der subsection (i)(2) or otherwise that a home or community care provider no

longer meets the requirements of this section, the Secretary shall impose a civil

money penalty in an amount not to exceed $10,000 for each day of noncompliance.

The provisions of section 1128A (other than subsections (a) and (b)) shall apply

to a civil money penalty under the previous sentence in the same manner as such

provisions apply to a penalty or proceeding under section 1128A(a). The Secretary

shall specify criteria, as to when and how this remedy is to be applied and the

amounts of any penalties. Such criteria shall be designed so as to minimize the

time between the identification of violations and final imposition of the penal-

ties and shall provide for the imposition of incrementally more severe penalties

for repeated or uncorrected deficiencies.

"(k) Secretarial Responsibilities.-

"(1) Publication of interim requirements.-

"(A) In general.-The Secretary shall publish, by December 1, 1991, a proposed

regulation that sets forth interim requirements, consistent with subparagraph (B),

for the provision of home and community care and for community care settings, in-

cluding-

"(i) the requirements of subsection (c)(2) (relating to comprehensive func-

tional assessments, including the use of assessment instruments), of subsection

(d)(2)(E) (relating to qualifications for qualified case managers), of subsection

(f) (relating to minimum requirements for home and community care), of subsection

(g) (relating to minimum requirements for small community care settings), and of

subsection (h) (relating to minimum requirements for large community care set-

tings, and

"(ii) survey protocols (for use under subsection (i)(3)(A)) which relate to

such requirements.

"(B) Minimum protections.-Interim requirements under subparagraph (A) and fi-

nal requirements under paragraph (2) shall assure, through methods other than re-

liance on State licensure processes, that individuals receiving home and community

care are protected from neglect, physical and sexual abuse, financial exploita-

tion, inappropriate involuntary restraint, and the provision of health care ser-

vices by unqualified personnel in community care settings.

"(2) Development of final requirements.-The Secretary shall develop, by not
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later than October 1, 1992-

"(A) final requirements, consistent with paragraph (1)(B), respecting the pro-

vision of appropriate, quality home and community care and respecting community

care settings under this section, and including at least the requirements referred

to in paragraph (1)(A)(i), and

"(B) survey protocols and methods for evaluating and assuring the quality of

community care settings.

The Secretary may, from time to time, revise such requirements, protocols, and

methods.

"(3) No delegation to states.-The Secretary's authority under this subsection

shall not be delegated to States.

"(4) No prevention of more stringent requirements by states.- Nothing in this

section shall be construed as preventing States from imposing requirements that

are more stringent than the requirements published or developed by the Secretary

under this subsection.

"(l) Waiver of Statewideness.-States may waive the requirement of section

1902(a)(1) (related to State wideness) for a program of home and community care

under this section.

"(m) Limitation on Amount of Expenditures as Medical Assistance.-

"(1) Limitation on amount.-The amount of funds that may be expended as medical

assistance to carry out the purposes of this section shall be for fiscal year

1991, $40,000,000, for fiscal year 1992, $70,000,000, for fiscal year 1993,

$130,000,000, for fiscal year 1994, $160,000,000, and for fiscal year 1995,

$180,000,000.

"(2) Assurance of entitlement to service.-A State which receives Federal med-

ical assistance for expenditures for home and community care under this section

must provide home and community care specified under the Individual Community Care

Plan under subsection (d) to individuals described in subsection (b) for the dura-

tion of the election period, without regard to the amount of funds available to

the State under paragraph (1). For purposes of this paragraph, an election period

is the period of 4 or more calendar quarters elected by the State, and approved by

the Secretary, for the provision of home and community care under this section.

"(3) Limitation on eligibility.-The State may limit eligibility for home and

community care under this section during an election period under paragraph (2) to

reasonable classifications (based on age, degree of functional disability, and

need for services).

"(4) Allocation of medical assistance.-The Secretary shall establish a limita-

tion on the amount of Federal medical assistance available to any State during the

State's election period under paragraph (2). the limitation under this paragraph

shall take into account the limitation under paragraph (1) and the number of eld-

erly individuals age 65 or over residing in such State in relation to the number

of such elderly individuals in the United States during 1990. for purposes of the

previous sentence, elderly individuals shall, to the maximum extent practicable,

be low-income elderly individuals.".

(c) Payment for Home and Community Care.-
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(1) Reasonable and adequate payment rates.-Section 1902 (42 U.S.C. 1396a) is

amended-

(A) in subsection (a)(13)-

(i) by striking "and" at the end of subparagraph (D),

(ii) by inserting "and" at the end of subparagraph (E), and

(iii) by adding at the end the following new subparagraph:

"(F) for payment for home and community care (as defined in section 1929(a)

and provided under such section) through rates which are reasonable and adequate

to meet the costs of providing care, efficiently and economically, in conformity

with applicable State and Federal laws, regulations, and quality and safety stand-

ards;"; and

(B) in subsection (h), by adding before the period at the end the following:

"or to limit the amount of payment that may be made under a plan under this title

for home and community care".

(2) Denial of payment for civil money penalties, etc.-Section 1903(i)(8) of

such Act (42 U.S.C. 1396b(i)(8)) is amended by inserting "(A)" after "medical as-

sistance" and by inserting before the semicolon at the end the following: "or (B)

for home and community care to reimburse (or otherwise compensate) a provider of

such care for payment of a civil money penalty imposed under this title or title

XI or for legal expenses in defense of an exclusion or civil money penalty under

this title or title XI if there is no reasonable legal ground for the provider's

case".

(d) Conforming Amendments.-

(1) Section 1902(j) (42 U.S.C. 1396a(j)) is amended by striking "(21)" and in-

serting "(22)".

(2) Section 1902(a)(10)(C)(iv) (42 U.S.C. 1396a(a)(10)(C)(iv)) is amended by

striking "through (20)" and inserting "through (21)".

(e) Effective Dates.-

(1) Except as provided in this subsection, the amendments made by this section

shall apply to home and community care furnished on or after July 1, 1991, without

regard to whether or not final regulations to carry out such amendments have been

promulgated by such date.

(2)(A) The amendments made by subsection (c)(1) shall apply to home and com-

munity care furnished on or after July 1, 1991, or, if later, 30 days after the

date of publication of interim regulations under section 1929(k)(1).

(B) The amendment made by subsection (c)(2) shall apply to civil money penal-

ties imposed after the date of the enactment of this Act.

(f) Waiver of Paperwork Reduction, Etc.-Chapter 35 of title 44, United States

Code, and Executive Order 12291 shall not apply to information and regulations re-

quired for purposes of carrying out this Act and implementing the amendments made

by this Act.

SEC. 4712. COMMUNITY SUPPORTED LIVING ARRANGEMENTS SERVICES.

(a) Provision as Optional Service.-Section 1905(a) (42 U.S.C. 1396d(a)) as
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amended by section 4711 is further amended-

(1) by striking "and" at the end of paragraph (23);

(2) by redesignating paragraph (24) as paragraph (25); and

(3) by inserting after paragraph (23) the following new paragraph:

"(24) community supported living arrangements services (to the extent allowed

and as defined in section 1930).".

(b) Community Supported Living Arrangements.-Title XIX (42 U.S.C. 1396 et

seq.) as amended by sections 4402 and 4711 is further amended-

(1) by redesignating section 1930 as section 1931; and

(2) by inserting after section 1929 the following new section:

"COMMUNITY SUPPORTED LIVING ARRANGEMENTS SERVICES

"Sec. 1930. (a) Community Supported Living Arrangements Services.-In this

title, the term 'community supported living arrangements services' means one or

more of the following services meeting the requirements of subsection (h) provided

in a State eligible to provide services under this section (as defined in subsec-

tion (d)) to assist a developmentally disabled individual (as defined in subsec-

tion (b)) in activities of daily living necessary to permit such individual to

live in the individual's own home, apartment, family home, or rental unit fur-

nished in a community supported living arrangement setting:

"(1) Personal assistance.

"(2) Training and habilitation services (necessary to assist the individual in

achieving increased integration, independence and productivity).

"(3) 24-hour emergency assistance (as defined by the Secretary).

"(4) Assistive technology.

"(5) Adaptive equipment.

"(6) Other services (as approved by the Secretary, except those services de-

scribed in subsection (g)).

"(7) Support services necessary to aid an individual to participate in com-

munity activities.

"(b) Developmentally Disabled Individual Defined.-In this title the

term, 'developmentally disabled individual' means an individual who as defined by

the Secretary is described within the term 'mental retardation and related condi-

tions' as defined in regulations as in effect on July 1, 1990, and who is residing

with the individual's family or legal guardian in such individual's own home in

which no more than 3 other recipients of services under this section are residing

and without regard to whether or not such individual is at risk of institutional-

ization (as defined by the Secretary).

"(c) Criteria for Selection of Participating States.-The Secretary shall de-

velop criteria to review the applications of States submitted under this section

to provide community supported living arrangement services. The Secretary shall

provide in such criteria that during the first 5 years of the provision of ser-

vices under this section that no less than 2 and no more than 8 States shall be

allowed to receive Federal financial participation for providing the services de-
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scribed in this section.

"(d) Quality Assurance.-A State selected by the Secretary to provide services

under this section shall in order to continue to receive Federal financial parti-

cipation for providing services under this section be required to establish and

maintain a quality assurance program, that provides that-

"(1) the State will certify and survey providers of services under this sec-

tion (such surveys to be unannounced and average at least 1 a year);

"(2) the State will adopt standards for survey and certification that include-

"(A) minimum qualifications and training requirements for provider staff;

"(B) financial operating standards; and

"(C) a consumer grievance process;

"(3) the State will provide a system that allows for monitoring boards con-

sisting of providers, family members, consumers, and neighbors;

"(4) the State will establish reporting procedures to make available informa-

tion to the public;

"(5) the State will provide ongoing monitoring of the health and well-being of

each recipient;

"(6) the State will provide the services defined in subsection (a) in accord-

ance with an individual support plan (as defined by the Secretary in regulations);

and

"(7) the State plan amendment under this section shall be reviewed by the

State Planning Council established under section 124 of the Developmental Disabil-

ities Assistance and Bill of Rights Act, and the Protection and Advocacy System

established under section 142 of such Act.

The Secretary shall not approve a quality assurance plan under this subsection

and allow a State to continue to receive Federal financial participation under

this section unless the State provides for public hearings on the plan prior to

adoption and implementation of its plan under this subsection.

"(e) Maintenance of Effort.-States selected by the Secretary to receive Feder-

al financial participation to provide services under this section shall maintain

current levels of spending for such services in order to be eligible to continue

to receive Federal financial participation for the provision of such services un-

der this section.

"(f) Excluded Services.-No Federal financial participation shall be allowed

for the provision of the following services under this section:

"(1) Room and board.

"(2) Cost of prevocational, vocational and supported employment.

"(g) Waiver of Requirements.-The Secretary may waive such provisions of this

title as necessary to carry out the provisions of this section including the fol-

lowing requirements of this title-

"(1) comparability of amount, duration, and scope of services; and

"(2) statewideness.

"(h) Minimum Protections.-

"(1) Publication of interim and final requirements.-

"(A) In general.-The Secretary shall publish, by July 1, 1991, a regulation
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(that shall be effective on an interim basis pending the promulgation of final

regulations), and by October 1, 1992, a final regulation, that sets forth interim

and final requirements, respectively, consistent with subparagraph (B), to protect

the health, safety, and welfare of individuals receiving community supported liv-

ing arrangements services.

"(B) Minimum protections.-Interim and final requirements under subparagraph

(A) shall assure, through methods other than reliance on State licensure processes

or the State quality assurance programs under subsection (d), that-

"(i) individuals receiving community supported living arrangements services

are protected from neglect, physical and sexual abuse, and financial exploitation;

"(ii) a provider of community supported living arrangements services may not

use individuals who have been convicted of child or client abuse, neglect, or mis-

treatment or of a felony involving physical harm to an individual and shall take

all reasonable steps to determine whether applicants for employment by the pro-

vider have histories indicating involvement in child or client abuse, neglect, or

mistreatment or a criminal record involving physical harm to an individual;

"(iii) individuals or entities delivering such services are not unjustly en-

riched as a result of abusive financial arrangements (such as owner lease-backs);

and

"(iv) individuals or entities delivering such services to clients, or relat-

ives of such individuals, are prohibited from being named beneficiaries of life

insurance policies purchased by (or on behalf of) such clients.

"(2) Specified remedies.-If the Secretary finds that a provider has not met an

applicable requirement under subsection (h), the Secretary shall impose a civil

money penalty in an amount not to exceed $10,000 for each day of noncompliance.

The provisions of section 1128A (other than subsections (a) and (b)) shall apply

to a civil money penalty under the previous sentence in the same manner as such

provisions apply to a penalty or proceeding under section 1128A(a).

"(i) Treatment of Funds.-Any funds expended under this section for medical as-

sistance shall be in addition to funds expended for any existing services covered

under the State plan, including any waiver services for which an individual re-

ceiving services under this program is already eligible.

"(j) Limitation on Amounts of Expenditures as Medical Assistance.-The amount

of funds that may be expended as medical assistance to carry out the purposes of

this section shall be for fiscal year 1991, $5,000,000, for fiscal year 1992,

$10,000,000, for fiscal year 1993, $20,000,000, for fiscal year 1994, $30,000,000,

for fiscal year 1995, $35,000,000, and for fiscal years thereafter such sums as

provided by Congress.".

(c) Effective Date.-

(1) In general.-The amendments made by this section shall apply to community

supported living arrangements services furnished on or after the later of July 1,

1991, or 30 days after the publication of regulations setting forth interim re-

quirements under subsection (h) without regard to whether or not final regulations

to carry out such amendments have been promulgated by such date.

(2) Application process.-The Secretary of Health and Human Services shall
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provide that the applications required to be submitted by States under this sec-

tion shall be received and approved prior to the effective date specified in para-

graph (1).

SEC. 4713. PROVIDING FEDERAL MEDICAL ASSISTANCE FOR PAYMENTS FOR PREMIUMS FOR "CO-

BRA" CONTINUATION COVERAGE WHERE COST EFFECTIVE.

(a) Optional Payment of COBRA Premiums for Qualified COBRA Continuation Bene-

ficiaries.-Section 1902 (42 U.S.C. 1396a) is amended-

(1) in subsection (a)(10)-

(A) by striking "and" at the end of subparagraph (D),

(B) by adding "and" at the end of subparagraph (E),

(C) by inserting after subparagraph (E) the following new subparagraph:

"(F) at the option of a State, for making medical assistance available for CO-

BRA premiums (as defined in subsection (u)(2)) for qualified COBRA continuation

beneficiaries described in section 1902(u)(1);", and

(D) in the matter following subparagraph (E), by striking "and" before "(X)"

and by inserting before the semicolon at the end the following: ", and (XI) the

medical assistance made available to an individual described in subsection (u)(1)

who is eligible for medical assistance only because of subparagraph (F) shall be

limited to medical assistance for COBRA continuation premiums (as defined in sub-

section (u)(2))"; and

(2) by adding after the subsections added by section 4604 and 4701(b) the fol-

lowing new subsection:

"(u)(1) Individuals described in this paragraph are individuals-

"(A) who are entitled to elect COBRA continuation coverage (as defined in

paragraph (3)),

"(B) whose income (as determined under section 1612 for purposes of the sup-

plemental security income program) does not exceed 100 percent of the official

poverty line (as defined by the Office of Management and Budget, and revised annu-

ally in accordance with section 673(2) of the Omnibus Budget Reconciliation Act of

1981) applicable to a family of the size involved,

"(C) whose resources (as determined under section 1613 for purposes of the

supplemental security income program) do not exceed twice the maximum amount of

resources that an individual may have and obtain benefits under that program, and

"(D) with respect to whose enrollment for COBRA continuation coverage the

State has determined that the savings in expenditures under this title resulting

from such enrollment is likely to exceed the amount of payments for COBRA premiums

made.

"(2) For purposes of subsection (a)(10)(F) and this subsection, the

term 'COBRA premiums' means the applicable premium imposed with respect to COBRA

continuation coverage.

"(3) In this subsection, the term 'COBRA continuation coverage' means coverage

under a group health plan provided by an employer with 75 or more employees

provided pursuant to title XXII of the Public Health Service Act, section 4980B of
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the Internal Revenue Code of 1986, or title VI of the Employee Retirement Income

Security Act of 1974.

"(4) Notwithstanding subsection (a)(17), for individuals described in para-

graph (1) who are covered under the State plan by virtue of subsection

(a)(10)(A)(ii)(XI)-

"(A) the income standard to be applied is the income standard described in

paragraph (1)(B), and

"(B) except as provided in section 1612(b)(4)(B)(ii), costs incurred for med-

ical care or for any other type of remedial care shall not be taken into account

in determining income.

Any different treatment provided under this paragraph for such individuals

shall not, because of subsection (a)(10)(B) or (a)(17), require or permit such

treatment for other individuals.".

(b) Conforming Amendment.-Section 1905(a) (42 U.S.C. 1396d(a)) is amended-

(1) by striking "or" at the end of clause (viii),

(2) by adding "or" at the end of clause (ix), and

(3) by inserting after clause (ix) the following new clause:

"(x) individuals described in section 1902(u)(1),".

(c) Effective Date.-The amendments made by this section shall apply to medical

assistance furnished on or after January 1, 1991.

SEC. 4714. PROVISIONS RELATING TO SPOUSAL IMPOVERISHMENT.

(a) Clarification of Non-Application of State Community Property Laws.- Sec-

tion 1924(b)(2) (42 U.S.C. 1396r-1(b)(2)) as amended by subsection (a), is further

amended by striking ", after the institutionalized spouse has been determined or

redetermined to be eligible for medical assistance" and inserting "for purposes of

the post-eligibility income determination described in subsection (d)".

(b) Clarification of Transfer of Resources to Community Spouse.-Section

1924(f)(1) (42 U.S.C. 1396r-5(f)(1)) is amended by striking "section 1917" and in-

serting "section 1917(c)(1)".

(c) Clarification of Period of Continuous Eligibility.-Section 1924(c)(1) ( 42

U.S.C. 1396r-1(c)(1)) is amended by striking "the beginning of a continuous period

of institutionalization of the institutionalized spouse" each place it appears and

inserting "the beginning of the first continuous period of institutionalization

(beginning on or after September 30, 1989) of the institutionalized spouse".

(d) Effective Date.-The amendments made this section shall take effect as if

included in the enactment of section 303 of the Medicare Catastrophic Coverage Act

of 1988.

SEC. 4715. DISREGARDING GERMAN REPARATION PAYMENTS FROM POST-ELIGIBILITY TREATMENT

OF INCOME UNDER THE MEDICAID PROGRAM.

(a) In General.-Section 1902(r)(1) (42 U.S.C. 1396a(r)(1)) is amended by in-

serting "there shall be disregarded reparation payments made by the Federal Repub-

lic of Germany and" after "under such a waiver".
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(b) Effective Date.-The amendment made by subsection (a) shall apply to treat-

ment of income for months beginning more than 30 days after the date of the enact-

ment of this Act.

SEC. 4716. AMENDMENTS RELATING TO MEDICAID TRANSITION PROVISION.

(a) Amendments.-Subsection (f) of section 1925 (42 U.S.C. 1396s) is amended-

(1) in subsection (b)(2)(B)(i), by inserting at the end the following: "A

State may permit such additional extended assistance under this subsection not-

withstanding a failure to report under this clause if the family has established,

to the satisfaction of the State, good cause for the failure to report on a timely

basis.";

(2) in subsection (b)(2)(B), by adding at the end the following new clause:

"(iii) Clarification on frequency of reporting.-A State may not require that

a family receiving extended assistance under this subsection or subsection (a) re-

port more frequently than as required under clause (i) or (ii)."; and

(3) in subsection (b)(3)(B), by adding at the end the following: "No such ter-

mination shall be effective earlier than 10 days after the date of mailing of such

notice.".

(b) Effective Date.-The amendments made by subsection (a) shall be effective

as if included in the enactment of the Family Support Act of 1988.

SEC. 4717. CLARIFYING EFFECT OF HOSPICE ELECTION.

Section 1905(o)(1)(A) (42 U.S.C. 1396d(o)(1)(A)) is amended by inserting "and

for which payment may otherwise be made under title XVIII" after "described in

section 1812(d)(2)(A)".

SEC. 4718. MEDICALLY NEEDY INCOME LEVELS FOR CERTAIN 1-MEMBER FAMILIES.

(a) In General.-For purposes of section 1903(f)(1)(B), for payments made be-

fore, on, or after the date of the enactment of this Act, a State described in

subparagraph (B) may use, in determining the "highest amount which would ordinar-

ily be paid to a family of the same size" (under the State's plan approved under

part A of title IV of such Act) in the case of a family consisting only of one in-

dividual and without regard to whether or not such plan provides for aid to famil-

ies consisting only of one individual, an amount reasonably related to the highest

money payment which would ordinarily be made under such a plan to a family of two

without income or resources.

(b) States Covered.-Subsection (a) shall only apply to a State the State plan

of which (under title XIX of the Social Security Act) as of June 1, 1989, provided

for the policy described in such paragraph. For purposes of the previous sentence,

a State plan includes all the matter included in a State plan under section

2373(c)(5) of the Deficit Reduction Act of 1984 (as amended by section 9 of the

Medicare and Medicaid Patient and Program Protection Act of 1987).

SEC. 4719. CODIFICATION OF COVERAGE OF REHABILITATION SERVICES.
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(a) In General.-Section 1905(a)(13) (42 U.S.C. 1396d(a)(13)) is amended by in-

serting before the semicolon at the end the following: ", including any medical or

remedial services (provided in a facility, a home, or other setting) recommended

by a physician or other licensed practitioner of the healing arts within the scope

of their practice under State law, for the maximum reduction of physical or mental

disability and restoration of an individual to the best possible functional

level".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

the date of the enactment of this Act.

SEC. 4720. PERSONAL CARE SERVICES FOR MINNESOTA.

(a) Clarification of Coverage.-In applying section 1905 of the Social Security

Act with respect to Minnesota, medical assistance shall include payment for per-

sonal care services described in subsection (b).

(b) Personal Care Services Defined.-For purposes of this section, the

term "personal care services" means services-

(1) prescribed by a physician for an individual in accordance with a plan of

treatment,

(2) provided by a person who is qualified to provide such services who is not

a member of the individual's family,

(3) supervised by a registered nurse, and

(4) furnished in a home or other location;

but does not include such services furnished to an inpatient or resident of a

hospital or nursing facility.

(c) Effective Date.-This section shall take effect on the date of the enact-

ment of this Act and shall apply with respect to-

(1) personal care services furnished before such date pursuant to regulations

in effect as of July 1, 1989; and

(2) such services furnished before October 1, 1994.

SEC. 4721. MEDICAID COVERAGE OF PERSONAL CARE SERVICES OUTSIDE THE HOME.

(a) In General.-Section 1905(a)(7) (42 U.S.C. 1396d(a)(7)) is amended by

striking "services" and inserting "services including personal care services (A)

prescribed by a physician for an individual in accordance with a plan of treat-

ment, (B) provided by an individual who is qualified to provide such services and

who is not a member of the individual's family, (C) supervised by a registered

nurse, and (D) furnished in a home or other location; but not including such ser-

vices furnished to an inpatient or resident of a nursing facility".

(b) Effective Date.-The amendment made by this section shall become effective

with respect to personal care services provided on or after October 1, 1994.

SEC. 4722. MEDICAID COVERAGE OF ALCOHOLISM AND DRUG DEPENDENCY TREATMENT SERVICES.

Section 1905(a) of the Social Security Act is amended by adding at the end the
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following new sentence: "No service (including counseling) shall be excluded from

the definition of 'medical assistance' solely because it is provided as a treat-

ment service for alcoholism or drug dependency.".

SEC. 4723. MEDICAID SPENDDOWN OPTION.

(a) In General.-Section 1903(f)(2) (42 U.S.C. 1396b(f)(2)) is amended by-

(1) inserting "(A)" after "(2)"; and

(2) by adding before the period at the end the following: "or, (B) notwith-

standing section 1916 at State option, an amount paid by such family, at the fam-

ily's option, to the State, provided that the amount, when combined with costs in-

curred in prior months, is sufficient when excluded from the family's income to

reduce such family's income below the applicable income limitation described in

paragraph (1). The amount of State expenditures for which medical assistance is

available under subsection (a)(1) will be reduced by amounts paid to the State

pursuant to this subparagraph."

(b) Conforming Amendment.-Section 1902(a)(17) (42 U.S.C. 1396a(a)(17)) is

amended by inserting after "insurance premiums" ", payments made to the State un-

der section 1903(f)(2)(B),".

SEC. 4724. OPTIONAL STATE MEDICAID DISABILITY DETERMINATIONS INDEPENDENT OF THE

SOCIAL SECURITY ADMINISTRATION.

(a) In General.-Section 1902 (42 U.S.C. 1396a) as amended by this title, is

further amended by adding at the end the following new subsection:

"(v)(1) A State plan may provide for the making of determinations of disabil-

ity or blindness for the purpose of determining eligibility for medical assistance

under the State plan by the single State agency or its designee, and make medical

assistance available to individuals whom it finds to be blind or disabled and who

are determined otherwise eligible for such assistance during the period of time

prior to which a final determination of disability or blindness is made by the So-

cial Security Administration with respect to such an individual. In making such

determinations, the State must apply the definitions of disability and blindness

found in section 1614(a) of the Social Security Act.".

SUBPART C-HEALTH MAINTENANCE ORGANIZATIONS

SEC. 4731. REGULATION OF INCENTIVE PAYMENTS TO PHYSICIANS.

(a) Physician Payment Plan.-Section 1903(m)(2)(A) (42 U.S.C. 1396b(m)(2)(A))

as amended by this title is further amended-

(1) by striking ", and" at the end of clause (viii) and inserting a semicolon;

(2) by striking the period at the end of clause (ix) and inserting "; and";

and

(3) by adding at the end the following new clause:

"(x) any physician incentive plan that it operates meets the requirements de-

H.R. CONF. REP. 101-964 Page 193
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1396B&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1396A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1396A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1396B&FindType=L


scribed in section 1876(i)(8).".

(b) Repeal of Prohibition Against Physician Incentive Payments.-Section

1128A(b)(1) (42 U.S.C. 1320a-7a(b)(1)) is-

(1) Repeal of prohibition.-Section 1128A(b)(1) (42 U.S.C. 1320a-7a(b)(1)) is

amended by striking "or an entity with a contract under section 1903(m)".

(2) Penalties.-Section 1903(m)(5)(A) (42 U.S.C. 1396b(m)(5)(A)) is amended-

(A) by striking "or" at the end of clause (iii);

(B) by adding "or" at the end of clause (iv); and

(C) by adding at the end the following new clause:

"(v) fails to comply with the requirements of section 1876(i)(8),".

(c) Effective Date.-The amendments made by subsections (a) and (b)(2) shall

apply with respect to contract years beginning on or after January 1, 1992, and

the amendments made by subsection (b)(1) shall take effect on the date of the en-

actment of this Act.

SEC. 4732. SPECIAL RULES.

(a) Waiver of 75 Percent Rule for Public Entities.-Section 1903(m)(2)(D) (42

U.S.C. 1396b(m)(2)(D)) is amended by striking "(i) special circumstances warrant

such modification or waiver, and (ii)".

(b) Extending Special Treatment to Medicare Competitive Medical Plans.-

(1) 6-month minimum enrollment period option.-Section 1902(e)(2)(A) (42 U.S.C.

1396a(e)(2)(A)) is amended by inserting "or with an eligible organization with a

contract under section 1876" after "1903(m)(2)(A)".

(2) Enrollment lock-in.-Section 1903(m)(2)(F)(i) (42 U.S.C. 1396b(m)(2)(F)(i))

is amended-

(A) by striking "(G) or" and inserting "(G),", and

(B) adding at the end the following: "or with an eligible organization with a

contract under section 1876 which meets the requirement of subparagraph (A)(ii),

or".

(c) Automatic 1-Month Reenrollment for Short Periods of Ineligibility.- Sec-

tion 1903(m)(2) is amended by adding at the end the following new subparagraph:

"(H) In the case of an individual who-

"(i) in a month is eligible for benefits under this title and enrolled with a

health maintenance organization with a contract under this paragraph,

"(ii) in the next month (or in the next 2 months) is not eligible for such be-

nefits, but

"(iii) in the succeeding month is again eligible for such benefits,

the State plan, subject to subparagraph (A)(vi), may enroll the individual for

that succeeding month with the health maintenance organization described in clause

(i) if the organization continues to have a contract under this paragraph with the

State.".

(d) Elimination of Provisional Qualification for HMOs.-Section 1903(m) is

amended-

(1) in paragraph (2)(A)(i), by striking "(or the State as authorized by para-
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graph (3))", and

(2) by striking paragraph (3).

(e) Effective Date.-The amendments made by this section shall take effect on

the date of the enactment of this Act.

SEC. 4733. EXTENSION AND EXPANSION OF MINNESOTA PREPAID MEDICAID DEMONSTRATION

PROJECT.

Section 507 of the Family Support Act of 1988 is amended-

(1) by striking "1991" and inserting "1996"; and

(2) by striking the period at the end and inserting the following: ", and

shall amend such waiver to permit the State to expand such demonstration project

to other counties if the amount of medical assistance provided under title XIX of

such Act after such expansion will not exceed the amount of medical assistance

provided under such title had the project not been expanded to other counties.".

SEC. 4734. TREATMENT OF CERTAIN COUNTY-OPERATED HEALTH INSURING ORGANIZATIONS.

Section 9517(c) of the Consolidated Omnibus Budget Reconciliation Act of 1985

is amended-

(1) in paragraph (2)(A), by inserting "and in paragraph (3)"

after "subparagraph (B)", and

(2) by adding at the end the following new paragraph:

"(3)(A) Subject to subparagraph (C), in the case of up to 3 health insuring

organizations which are described in subparagraph (B), which first become opera-

tional on or after January 1, 1986, and which are designated by the Governor, and

approved by the Legislature, of California, the amendments made by paragraph (1)

shall not apply.

"(B) A health insuring organization described in this subparagraph is one

that-

"(i) is operated directly by a public entity established by a county govern-

ment in the State of California under a State enabling statute;

"(ii) enrolls all medicaid beneficiaries residing in the county in which it

operates;

"(iii) meets the requirements for health maintenance organizations under the

Knox-Keene Act (Cal. Health and Safety Code, section 1340 et seq.) and the Waxman-

Duffy Act (Cal. Welfare and Institutions Code, section 14450 et seq.);

"(iv) assures a reasonable choice of providers, which includes providers that

have historically served medicaid beneficiaries and which does not impose any re-

striction which substantially impairs access to covered services of adequate qual-

ity where medically necessary;

"(v) provides for a payment adjustment for a disproportionate share hospital

(as defined under State law consistent with section 1923 of the Social Security

Act) in a manner consistent with the requirements of such section; and

"(vi) provides for payment, in the case of childrens' hospital services

provided to medicaid beneficiaries who are under 21 years of age, who are children
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with special health care needs under title V of the Social Security Act, and who

are receiving care coordination services under such title, at rates determined by

the California Medical Assistance Commission.

"(C) Subparagraph (A) shall not apply with respect to any period for which the

Secretary of Health and Human Services determines that the number of medicaid be-

neficiaries enrolled with health insuring organizations described in subparagraph

(B) exceeds 10 percent of the number of such beneficiaries in the State of Cali-

fornia.

"(D) In this paragraph, the term 'medicaid beneficiary' means an individual

who is entitled to medical assistance under the State plan under title XIX of the

Social Security Act, other than a qualified medicare beneficiary who is only en-

titled to such assistance because of section 1902(a)(10)(E) of such title.".

SUBPART D-DEMONSTRATION PROJECTS AND HOME AND COMMUNITY-BASED WAIVERS

SEC. 4741. HOME AND COMMUNITY-BASED WAIVERS.

(a) Treatment of Room and Board.-(1) Subsections (c)(1) and (d)(1) of section

1915 (42 U.S.C. 1396n) are each amended by adding at the end the following: "For

purposes of this subsection, the term 'room and board' shall not include an amount

established under a method determined by the State to reflect the portion of costs

of rent and food attributable to an unrelated personal caregiver who is residing

in the same household with an individual who, but for the assistance of such care-

giver, would require admission to a hospital, nursing facility, or intermediate

care facility for the mentally retarded.".

(b) Adjustment to 1915(d) Ceiling To Take into Account the Added Costs of OBRA

87.-Section 1915(d)(5)(B)(iv) (42 U.S.C. 1396n(d)(5)(B)(iv)) is amended by strik-

ing "this title" the first place it appears and inserting "this title whose provi-

sions become effective on or after such date".

SEC. 4742. TIMELY PAYMENT UNDER WAIVERS OF FREEDOM OF CHOICE OF HOSPITAL SERVICES.

(a) In General.-Section 1915(b)(4) (42 U.S.C. 1396n(b)(4)) is amended by in-

serting before the period at the end the following: "and if providers under such

restriction are paid on a timely basis in the same manner as health care practi-

tioners must be paid under section 1902(a)(37)(A)".

(b) Effective Date.-The amendment made by subsection (a) shall take effect as

of the first calendar quarter beginning more than 30 days after the date of the

enactment of this Act.

(c) Treatment of Persons With Mental Retardation or a Related Condition in a

Decertified Facility.-

(1) In general.-Section 1915(c)(7) (42 U.S.C. 1396n(c)(7)) is amended by

adding at the end the following new subparagraph:

"(C) In making estimates under paragraph (2)(D) in the case of a waiver to the

extent that it applies to individuals with mental retardation or a related condi-

tion who are resident in an intermediate care facility for the mentally retarded
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the participation of which under the State plan is terminated, the State may de-

termine the average per capita expenditures that would have been made in a fiscal

year for those individuals without regard to any such termination.".

(2) Effective date.-The amendment made by paragraph (1) shall apply as if in-

cluded in the enactment of the Omnibus Budget Reconciliation Act of 1981, but

shall only apply to facilities the participation of which under a State plan under

title XIX of the Social Security Act is terminated on or after the date of the en-

actment of this Act.

(d) Scope of Respite Care.-

(1) In general.-Section 1915(c)(4) is amended by adding at the end the follow-

ing:

"Except as provided under paragraph (2)(D), the Secretary may not restrict the

number of hours or days of respite care in any period which a State may provide

under a waiver under this subsection.".

(2) Effective date.-The amendment made by paragraph (1) shall apply as if in-

cluded in the enactment of the Omnibus Budget Reconciliation Act of 1981.

(e) Permitting Adjustment in Estimates to Take into Account Preadmission

Screening Requirement.-In the case of a waiver under section 1915(c) of the Social

Security Act for individuals with mental retardation or a related condition in a

State, the Secretary of Health and Human Services shall permit the State to adjust

the estimate of average per capita expenditures submitted under paragraph (2)(D)

of such section, with respect to such expenditures made on or after January 1,

1989, to take into account increases in expenditures for, or utilization of, in-

termediate care facilities for the mentally retarded resulting from implementation

of section 1919(e)(7)(A) of such Act.

SEC. 4744. PROVISIONS RELATING TO FRAIL ELDERLY DEMONSTRATION PROJECT WAIVERS.

(a) Expansion of Waivers.-Section 9412(b) of the Omnibus Budget Reconciliation

Act of 1986 is amended-

(1) in paragraph (1), by striking "10" and inserting "15"; and

(2) by adding at the end the following new paragraph:

"(3) In the case of an organization receiving an initial waiver under this

subsection on or after October 1, 1990, the Secretary (at the request of the or-

ganization) shall not require the organization to provide services under title

XVIII of the Social Security Act on a capitated or other risk basis during the

first 2 years of the waiver.".

(b) Application of Spousal Impoverishment Rules.-(1) Section 1924(a) (42

U.S.C. 1396r-5(a)) is amended by adding at the end the following new paragraph:

"(5) Application to individuals receiving services from organizations receiv-

ing certain waivers.-This section applies to individuals receiving institutional

or noninstitutional services from any organization receiving a frail elderly

demonstration project waiver under section 9412(b) of the Omnibus Budget Recon-

ciliation Act of 1986.".

(2) Section 9412(b) of the Omnibus Budget Reconciliation Act of 1986, as
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amended by subsection (a), is amended by adding at the end the following new para-

graph:

"(4) Section 1924 of the Social Security Act shall apply to any individual re-

ceiving services from an organization receiving a waiver under this subsection.".

SEC. 4745. DEMONSTRATION PROJECTS TO STUDY THE EFFECT OF ALLOWING STATES TO EXTEND

MEDICAID COVERAGE TO CERTAIN LOW-INCOME FAMILIES NOT OTHERWISE QUALIFIED TO RE-

CEIVE MEDICAID BENEFITS.

(a) Demonstration Projects.-

(1) In general.-(A) The Secretary of Health and Human Services (hereafter in

this section referred to as the "Secretary") shall enter into agreements with 3

and no more than 4 States submitting applications under this section for the pur-

pose of conducting demonstration projects to study the effect on access to, and

costs of, health care of eliminating the categorical eligibility requirement for

medicaid benefits for certain low-income individuals.

(B) In entering into agreements with States under this section the Secretary

shall provide that at least 1 and no more than 2 of the projects are conducted on

a substate basis.

(2) Requirements.-(A) The Secretary may not enter into an agreement with a

State to conduct a project unless the Secretary determines that-

(i) the project can reasonably be expected to improve access to health insur-

ance coverage for the uninsured;

(ii) with respect to projects for which the statewideness requirement has not

been waived, the State provides, under its plan under title XIX of the Social Se-

curity Act, for eligibility for medical assistance for all individuals described

in subparagraphs (A), (B), (C), and (D) of paragraph (1) of section 1902(l) of

such Act (based on the State's election of certain eligibility options the highest

income standards and, based on the State's waiver of the application of any re-

source standard);

(iii) eligibility for benefits under the project is limited to individuals in

families with income below 150 percent of the income official poverty line and who

are not individuals receiving benefits under title XIX of the Social Security Act;

(iv) if the Secretary determines that it is cost-effective for the project to

utilize employer coverage (as described in section 1925(b)(4)(D) of the Social Se-

curity Act), the project must require an employer contribution and benefits under

the State plan under title XIX of such Act will continue to be made available to

the extent they are not available under the employer coverage;

(v) the project provides for coverage of benefits consistent with subsection

(b); and

(vi) the project only imposes premiums, coinsurance, and other cost-sharing

consistent with subsection (c).

(B) The Secretary may waive the requirements of clause (ii) of this paragraph

with respect to those projects described in subparagraph (B) of paragraph (1).

(3) Permissible restrictions.-A project may limit eligibility to individuals
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whose assets are valued below a level specified by the State. For this purpose,

any evaluation of such assets shall be made in a manner consistent with the stand-

ards for valuation of assets under the State plan under title XIX of the Social

Security Act for individuals entitled to assistance under part A of title IV of

such Act. Nothing in this section shall be construed as requiring a State to

provide for eligibility for individuals for months before the month in which such

eligibility is first established.

(4) Extension of eligibility.-A project may provide for extension of eligibil-

ity for medical assistance for individuals covered under the project in a manner

similar to that provided under section 1925 of the Social Security Act to certain

families receiving aid pursuant to a plan of the State approved under part A of

title IV of such Act.

(5) Waiver of requirements.-

(A) In general.-Subject to subparagraph (B), the Secretary may waive such re-

quirements of title XIX of the Social Security Act (except section 1903(m) of the

Social Security Act) as may be required to provide for additional coverage of in-

dividuals under projects under this section.

(B) Nonwaivable provisions.-Except with respect to those projects described in

subparagraph (B) of paragraph (1), the Secretary may not waive, under subparagraph

(A), the statewideness requirement of section 1902(a)(1) of the Social Security

Act or the Federal medical assistance percentage specified in section 1905(b) of

such Act.

(b) Benefits.-

(1) In general.-Except as provided in this subsection, the amount, duration,

and scope of medical assistance made available under a project shall be the same

as the amount, duration, and scope of such assistance made available to individu-

als entitled to medical assistance under the State plan under section

1902(a)(10)(A)(i) of the Social Security Act.

(2) Limits on benefits.-

(A) Required.-Except with respect to those projects described in subparagraph

(B) of paragraph (1), no medical assistance shall be made available under a

project for nursing facility services or community-based long-term care services

(as defined by the Secretary) or for pregnancy-related services. No medical as-

sistance shall be made available under a project to individuals confined to a

State correctional facility, county jail, local or county detention center, or

other State institution.

(B) Permissible.-A State, with the approval of the Secretary, may limit or

otherwise deny eligibility for medical assistance under the project and may limit

coverage of items and services under the project, other than early and periodic

screening, diagnostic, and treatment services for children under 18 years of age.

(3) Use of utilization controls.-Nothing in this subsection shall be construed

as limiting a State's authority to impose controls over utilization of services,

including preadmission requirements, managed care provisions, use of preferred

providers, and use of second opinions before surgical procedures.

(c) Premiums and Cost-Sharing.-
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(1) None for those with income below the poverty line.-Under a project, there

shall be no premiums, coinsurance, or other cost-sharing for individuals whose

family income level does not exceed 100 percent of the income official poverty

line (as defined in subsection (g)(1)) applicable to a family of the size in-

volved.

(2) Limit for those with income above the poverty line.-Under a project, for

individuals whose family income level exceeds 100 percent, but is less than 150

percent, of the income official poverty line applicable to a family of the size

involved, the monthly average amount of premiums, coinsurance, and other cost-

sharing for covered items and services shall not exceed 3 percent of the family's

average gross monthly earnings.

(3) Income determination.-Each project shall provide for determinations of in-

come in a manner consistent with the methodology used for determinations of income

under title XIX of the Social Security Act for individuals entitled to benefits

under part A of title IV of such Act.

(d) Duration.-Each project under this section shall commence not later than

July 1, 1991 and shall be conducted for a 3-year period; except that the Secretary

may terminate such a project if the Secretary determines that the project is not

in substantial compliance with the requirements of this section.

(e) Limits on Expenditures and Funding.-

(1) In general.-(A) The Secretary in conducting projects shall limit the total

amount of the Federal share of benefits paid and expenses incurred under title XIX

of the Social Security Act to no more than $12,000,000 in each of fiscal years

1991, 1992, and 1993, and to no more than $4,000,000 in fiscal year 1994.

(B) Of the amounts appropriated under subparagraph (A), the Secretary shall

provide that no more than one-third of such amounts shall be used to carry out the

projects described in paragraph (1)(B) of subsection (a) (for which the statewide-

ness requirement has been waived).

(2) No funding of current beneficiaries.-No funding shall be available under a

project with respect to medical assistance provided to individuals who are other-

wise eligible for medical assistance under the plan without regard to the project.

(3) No increase in federal medical assistance percentage.-Payments to a State

under a project with respect to expenditures made for medical assistance made

available under the project may not exceed the Federal medical assistance percent-

age (as defined in section 1905(b) of the Social Security Act) of such expendit-

ures.

(f) Evaluation and Report.-

(1) Evaluations.-For each project the Secretary shall provide for an evalu-

ation to determine the effect of the project with respect to-

(A) access to, and costs of, health care,

(B) private health care insurance coverage, and

(C) premiums and cost-sharing.

(2) Reports.-The Secretary shall prepare and submit to Congress an interim re-

port on the status of the projects not later than January 1, 1993, and a final re-

port containing such summary together with such further recommendations as the
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Secretary may determine appropriate not later than January 1, 1995.

(g) Definitions.-In this section:

(1) The term "income official poverty line" means such line as defined by the

Office of Management and Budget and revised annually in accordance with section

673(2) of the Omnibus Budget Reconciliation Act of 1981.

(2) The term "project" refers to a demonstration project under subsec-

tion (a).

SEC. 4746. MEDICAID RESPITE DEMONSTRATION PROJECT EXTENDED.

Section 9414 of the Omnibus Budget Reconciliation Act of 1986 is amended-

(1) by amending subsection (e) to read as follows:

"(e) Duration.-The project under this section may continue until September 30,

1992."; and

(2) in subsection (d), by striking the last sentence and inserting in lieu

thereof the following new sentence: "For the period beginning October 1, 1990, and

ending September 30, 1992, Federal payments for the project shall not exceed

amounts expended under the project in the preceding fiscal year.".

SEC. 4747. DEMONSTRATION PROJECT TO PROVIDE MEDICAID COVERAGE FOR HIV-POSITIVE IN-

DIVIDUALS.

(a) In General.-Not later than 3 months after the date of the enactment of

this Act, the Secretary of Health and Human Services (hereafter in this section

referred to as the "Secretary") shall provide for 2 demonstration projects to be

administered by States that submit an application under this section, through pro-

grams administered by the States under title XIX of the Social Security Act. Such

demonstration projects shall provide coverage for the services described in sub-

section (c) to individuals whose income and resources do not exceed the maximum

allowable amount for eligibility for any individual in any category of disability

under the State plan under section 1902 of the Social Security Act, and who have

tested positive for the presence of HIV virus (without regard to the presence of

any symptoms of AIDS or opportunistic diseases related to AIDS).

(b) Services Available Under a Demonstration Project.-(1) The medical assist-

ance made available to individuals described in section 1902(a)(10)(A) of the So-

cial Security Act shall be made available to individuals described in subsection

(a) who receive services under a demonstration project under such paragraph.

(2) A demonstration project under subsection (a) shall provide services in ad-

dition to the services described in paragraph (1) which shall be limited only on

the basis of medical necessity or the appropriateness of such services. To the ex-

tent not provided as described in paragraph (1), such additional services shall

include-

(A) general and preventative medical care services (including inpatient, out-

patient, residential care, physician visits, clinic visits, and hospice care);

(B) prescription drugs, including drugs for the purposes of preventative

health care services;
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(C) counseling and social services;

(D) substance abuse treatment services (including services for multiple sub-

stances abusers);

(E) home care services (including assistance in carrying out activities of

daily living);

(F) case management;

(G) health education services;

(H) respite care for caregivers;

(I) dental services; and

(J) diagnostic and laboratory services.

(c) Agreements With States.-(1) Each State conducting a demonstration project

under subsection (a) shall enter into an agreement with a hospital and at least

one other nonprofit organization submitting applications to the State. The State

shall require that such hospital and other entity have a demonstrated record of

case management of patients who have tested positive for the presence of HIV virus

and have access to a control group of such type of patients who are not receiving

State or Federal payments for medical services (or other payments from private in-

surance coverage) before developing symptoms of AIDS. Under such agreement, the

State shall agree to pay each such entity for the services provided under subsec-

tion (b) and not later than 12 months after the commencement of a demonstration

project, institute a system of monthly payment to each such entity based on the

average per capita cost of the services described in subsection (c) provided to

individuals described in paragraphs (1) and (2) of subsection (a).

(2) A demonstration project described in subsection (a) shall be limited to an

enrollment of not more than 200 individuals.

(3) A demonstration project conducted under subsection (a) shall commence not

later than 9 months after the date of the enactment of this Act and shall termin-

ate on the date that is 3 years after the date of commencement.

(4)(A) The Secretary shall provide for an evaluation of the comparative costs

of providing services to individuals who have tested positive for the presence of

HIV virus at an early stage after detection of such virus and those that are

treated at a later stage after such detection.

(B) The Secretary shall report to Congress on the results of the evaluation

conducted under subparagraph (A) no later than 6 months after the date of termina-

tion of the demonstration projects described in this section.

(d) Federal Share of Costs.-The Federal share of the cost of services de-

scribed in paragraph (3) furnished under a demonstration project conducted under

paragraph (1) shall be determined by the otherwise applicable Federal matching as-

sistance percentage pursuant to section 1905(b) of the Social Security Act.

(e) Waiver of Requirements of the Social Security Act.-The Secretary may waive

such requirements of the Social Security Act as the Secretary determines to be ne-

cessary to carry out the purposes of this section.

(f) Limitation on Amount of Expenditures.-The amount of funds that may be ex-

pended as medical assistance to carry out the purposes of this section shall be

$5,000,000 for fiscal year 1991, $12,000,000 for fiscal year 1992, and $13,000,000
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for fiscal year 1993.

SUBPART E-MISCELLANEOUS

SEC. 4751. REQUIREMENTS FOR ADVANCED DIRECTIVES UNDER STATE PLANS FOR MEDICAL AS-

SISTANCE.

(a) In General.-Section 1902 (42 U.S.C. 1396a(a)), as amended by sections

4401(a)(2), 4601(d), 4701(a), 4711(a), and 4722 of this title, is amended-

(1) in subsection (a)-

(A) by striking "and" at the end of paragraph (55),

(B) by striking the period at the end of paragraph (56) and inserting ";

and", and

(C) by inserting after paragraph (56) the following new paragraphs:

"(57) provide that each hospital, nursing facility, provider of home health

care or personal care services, hospice program, or health maintenance organiza-

tion (as defined in section 1903(m)(1)(A)) receiving funds under the plan shall

comply with the requirements of subsection (w);

"(58) provide that the State, acting through a State agency, association, or

other private nonprofit entity, develop a written description of the law of the

State (whether statutory or as recognized by the courts of the State) concerning

advance directives that would be distributed by providers or organizations under

the requirements of subsection (w)."; and

(2) by adding at the end the following new subsection:

"(w)(1) For purposes of subsection (a)(57) and sections 1903(m)(1)(A) and

1919(c)(2)(E), the requirement of this subsection is that a provider or organiza-

tion (as the case may be) maintain written policies and procedures with respect to

all adult individuals receiving medical care by or through the provider or organ-

ization-

"(A) to provide written information to each such individual concerning-

"(i) an individual's rights under State law (whether statutory or as recog-

nized by the courts of the State) to make decisions concerning such medical care,

including the right to accept or refuse medical or surgical treatment and the

right to formulate advance directives (as defined in paragraph (3)), and

"(ii) the provider's or organization's written policies respecting the imple-

mentation of such rights;

"(B) to document in the individual's medical record whether or not the indi-

vidual has executed an advance directive;

"(C) not to condition the provision of care or otherwise discriminate against

an individual based on whether or not the individual has executed an advance dir-

ective;

"(D) to ensure compliance with requirements of State law (whether statutory or

as recognized by the courts of the State) respecting advance directives; and

"(E) to provide (individually or with others) for education for staff and the

community on issues concerning advance directives.
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Subparagraph (C) shall not be construed as requiring the provision of care

which conflicts with an advance directive.

"(2) The written information described in paragraph (1)(A) shall be provided

to an adult individual-

"(A) in the case of a hospital, at the time of the individual's admission as

an inpatient,

"(B) in the case of a nursing facility, at the time of the individual's admis-

sion as a resident,

"(C) in the case of a provider of home health care or personal care services,

in advance of the individual coming under the care of the provider,

"(D) in the case of a hospice program, at the time of initial receipt of hos-

pice care by the individual from the program, and

"(E) in the case of a health maintenance organization, at the time of enroll-

ment of the individual with the organization.

"(3) Nothing in this section shall be construed to prohibit the application of

a State law which allows for an objection on the basis of conscience for any

health care provider or any agent of such provider which as a matter of conscience

cannot implement an advance directive.".

"(4) In this subsection, the term 'advance directive' means a written instruc-

tion, such as a living will or durable power of attorney for health care, recog-

nized under State law (whether statutory or as recognized by the courts of the

State) and relating to the provision of such care when the individual is incapa-

citated.

(b) Conforming Amendments.-

(1) Section 1903(m)(1)(A)(42 U.S.C. 1396b(m)(1)(A)) is amended-

(A) by inserting "meets the requirement of section 1902(w)" after "which" the

first place it appears, and

(B) by inserting "meets the requirement of section 1902(a) and" after "which"

the second place it appears.

(2) Section 1919(c)(2) of such Act (42 U.S.C. 1396r(c)(2)) is amended by

adding at the end the following new subparagraph:

"(E) Information respecting advance directives.-A nursing facility must comply

with the requirement of section 1902(w) (relating to maintaining written policies

and procedures respecting advance directives).".

(c) Effective Date.-The amendments made by this section shall apply with re-

spect to services furnished on or after the first day of the first month beginning

more than 1 year after the date of the enactment of this Act.

(d) Public Education Campaign.-

(1) In general.-The Secretary, no later than 6 months after the date of enact-

ment of this section, shall develop and implement a national campaign to inform

the public of the option to execute advance directives and of a patient's right to

participate and direct health care decisions.

(2) Development and distribution of information.-The Secretary shall develop

or approve nationwide informational materials that would be distributed by pro-

viders under the requirements of this section, to inform the public and the medic-
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al and legal profession of each person's right to make decisions concerning medic-

al care, including the right to accept or refuse medical or surgical treatment,

and the existence of advance directives.

(3) Providing assistance to states.-The Secretary shall assist appropriate

State agencies, associations, or other private entities in developing the State-

specific documents that would be distributed by providers under the requirements

of this section. The Secretary shall further assist appropriate State agencies,

associations, or other private entities in ensuring that providers are provided a

copy of the documents that are to be distributed under the requirements of the

section.

(4) Duties of secretary.-The Secretary shall mail information to Social Secur-

ity recipients, add a page to the medicare handbook with respect to the provisions

of this section.

SEC. 4752. IMPROVEMENT IN QUALITY OF PHYSICIAN SERVICES.

(a) Use of Unique Physician Identifiers.-

(1) Establishment of system.-

(A) In general.-Section 1902 (42 U.S.C. 1396a) as amended by sections 4601(d),

4701(a), 4711(a), 4722(a), and 4751(a) is further amended by adding at the end the

following new subsection:

"(x) The Secretary shall establish a system, for implementation by not later

than July 1, 1991, which provides for a unique identifier for each physician who

furnishes services for which payment may be made under a State plan approved under

this title.".

(B) Deadline and considerations.-The system established under the amendment

made by subparagraph (A) may be the same as, or different from, the system estab-

lished under section 9202(g) of the Consolidated Omnibus Budget Reconciliation Act

of 1985.

(2) Requiring inclusion with claims.-Section 1903(i) (42 U.S.C. 1396b(i)), as

amended by this title, is amended-

(A) by striking the period at the end of paragraph (11) and inserting "; or",

and

(B) by inserting after paragraph (11) the following new paragraph:

"(12) with respect to any amount expended for physicians' services furnished

on or after the first day of the first quarter beginning more than 60 days after

the date of establishment of the physician identifier system under section

1902(x), unless the claim for the services includes the unique physician identifi-

er provided under such system.".

(b) Maintenance of Encounter Data by Health Maintenance Organizations.-

(1) In general.-Section 1903(m)(2)(A) (42 U.S.C. 1396b(m)(2)(A)), as amended

by this title, is amended-

(A) by striking "and" at the end of clause (ix),

(B) by striking the period at the end of clause (x) and inserting "; and", and

(C) by adding at the end the following new clause:
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"(xi) such contract provides for maintenance of sufficient patient encounter

data to identify the physician who delivers services to patients.".

(2) Effective date.-The amendments made by paragraph (1) shall apply to con-

tract years beginning after the date of the establishment of the system described

in section 1902(x) of the Social Security Act.

(c) Maintenance of List of Physicians by States.-

(1) In general.-Section 1902(a) (42 U.S.C. 1396a(a)), as amended by this

title, is further amended-

(A) by striking "and" at the end of paragraph (56),

(B) by striking the period at the end of paragraph (57) and inserting ";

and", and

(C) by inserting after paragraph (57) the following new paragraph:

"(58) maintain a list (updated not less often than monthly, and containing

each physician's unique identifier provided under the system established under

subsection (v)) of all physicians who are certified to participate under the State

plan.".

(2) Effective date.-The amendments made by paragraph (1) shall apply to medic-

al assistance for calendar quarters beginning more than 60 days after the date of

establishment of the physician identifier system under section 1902(x) of the So-

cial Security Act.

(d) Foreign Medical Graduate Certification.-

(1) Passage of fmgems examination in order to obtain identifier.-The Secretary

of Health and Human Service shall provide, in the identifier system established

under section 1902(x) of the Social Security Act, that no foreign medical graduate

(as defined in section 1886(h)(5)(D) of such Act) shall be issued an identifier

under such system unless the individual-

(A) has passed the FMGEMS examination (as defined in section 1886(h)(5)(E) of

such Act);

(B) has previously received certification from, or has previously passed the

examination of, the Educational Commission for Foreign Medical Graduates; or

(C) has held a license from 1 or more States continuously since 1958.

(2) Effective date.-Paragraph (1) shall apply with respect to issuance of an

identifier applicable to services furnished on or after January 1, 1992.

(e) Minimum Qualifications for Billing for Physicians' Services to Children

and Pregnant Women.-Section 1903(i) (42 U.S.C. 1396b(i)), as amended by this title

and subsection (a)(2) of this section, is further amended-

(1) by striking the period at the end of paragraph (13) and inserting "; or";

and

(2) by inserting after paragraph (13) the following new paragraph:

"(14) with respect to any amount expended for physicians' services furnished

by a physician on or after January 1, 1992, to-

"(A) a child under 21 years of age, unless the physician-

"(i) is certified in family practice or pediatrics by the medical specialty

board recognized by the American Board of Medical Specialties for family practice

or pediatrics,
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"(ii) is employed by, or affiliated with, a Federally-qualified health center

(as defined in section 1905(l)(2)(B)),

"(iii) holds admitting privileges at a hospital participating in a State plan

approved under this title,

"(iv) is a member of the National Health Service Corps,

"(v) documents a current, formal, consultation and referral arrangement with

a pediatrician or family practitioner who has the certification described in

clause (i) for purposes of specialized treatment and admission to a hospital, or

"(vi) has been certified by the Secretary as qualified to provide physicians'

services to a child under 21 years of age; or

"(B) to a pregnant woman (or during the 60 day period beginning on the date of

termination of the pregnancy) unless the physician-

"(i) is certified in family practice or obstetrics by the medical specialty

board recognized by the American Board of Medical Specialties for family practice

or obstetrics,

"(ii) is employed by, or affiliated with, a Federally-qualified health center

(as defined in section 1905(l)(2)(B)),

"(iii) holds admitting privileges at a hospital participating in a State plan

approved under this title,

"(iv) is a member of the National Health Service Corps,

"(v) documents a current, formal, consultation and referral arrangement with

an obstetrician or family practitioner who has the certification described in

clause (i) for purposes of specialized treatment and admission to a hospital, or

"(vi) has been certified by the Secretary as qualified to provide physicians'

services to pregnant women.".

(f) Reporting of Misconduct or Substandard Care.-

(1) In general.-Section 1921(a) (42 U.S.C. 1396r-2(a)) is amended-

(A) in paragraph (1), in the matter before subparagraph (A), by insert-

ing "(or any peer review organization or private accreditation entity reviewing

the services provided by health care practitioners)" after "health care practi-

tioners"; and

(B) in paragraph (1), by adding at the end the following new subparagraph:

"(D) Any negative action or finding by such authority, organization, or entity

regarding the practitioner or entity.".

(2) Effective date.-The amendments made by paragraph (1) shall apply to State

information reporting systems as of January 1, 1992, without regard to whether or

not the Secretary of Health and Human Services has promulgated any regulations to

carry out such amendments by such date.

SEC. 4753. CLARIFICATION OF AUTHORITY OF INSPECTOR GENERAL.

Section 1128A(j) (42 U.S.C. 1320a-7a(j)) is amended-

(1) by striking "(j)" and inserting "(j)(1)"; and

(2) by adding at the end the following new paragraph:

"(2) The Secretary may delegate authority granted under this section and under
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section 1128 to the Inspector General of the Department of Health and Human Ser-

vices.".

SEC. 4754. NOTICE TO STATE MEDICAL BOARDS WHEN ADVERSE ACTIONS TAKEN.

(a) In General.-Section 1902(a)(41) (42 U.S.C. 1396a(a)(41)) is amended by in-

serting "and, in the case of a physician and notwithstanding paragraph (7), the

State medical licensing board" after "shall promptly notify the Secretary".

(b) Effective Date.-The amendment made by subsection (a) shall apply to sanc-

tions effected more than 60 days after the date of the enactment of this Act.

SEC. 4755. MISCELLANEOUS PROVISIONS.

(a) Psychiatric Hospitals.-

(1) Clarification of coverage of inpatient psychiatric hospital services.-

(A) In general.-Section 1905(h)(1)(A) (42 U.S.C. 1396d(h)(1)(A)), as amended

by section 2340(b) of the Deficit Reduction Act of 1984, is amended by inserting

"or in another inpatient setting that the Secretary has specified in regulations"

after "1861(f)".

(B) Effective date.-The amendment made by subparagraph (A) shall be effective

as if included in the enactment of the Deficit Reduction Act of 1984.

(2) Intermediate sanctions for psychiatric hospitals.-Section 1902 (42 U.S.C.

1396a) as amended by this title is further amended by adding at the end the fol-

lowing new subsection:

"(y)(1) In addition to any other authority under State law, where a State de-

termines that a psychiatric hospital which is certified for participation under

its plan no longer meets the requirements for a psychiatric hospital (referred to

in section 1905(h)) and further finds that the hospital's deficiencies-

"(A) immediately jeopardize the health and safety of its patients, the State

shall terminate the hospital's participation under the State plan; or

"(B) do not immediately jeopardize the health and safety of its patients, the

State may terminate the hospital's participation under the State plan, or provide

that no payment will be made under the State plan with respect to any individual

admitted to such hospital after the effective date of the finding, or both.

"(2) Except as provided in paragraph (3), if a psychiatric hospital described

in paragraph (1)(B) has not complied with the requirements for a psychiatric hos-

pital under this title-

"(A) within 3 months after the date the hospital is found to be out of compli-

ance with such requirements, the State shall provide that no payment will be made

under the State plan with respect to any individual admitted to such hospital

after the end of such 3-month period, or

"(B) within 6 months after the date the hospital is found to be out of compli-

ance with such requirements, no Federal financial participation shall be provided

under section 1903(a) with respect to further services provided in the hospital

until the State finds that the hospital is in compliance with the requirements of

this title.
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"(3) The Secretary may continue payments, over a period of not longer than 6

months from the date the hospital is found to be out of compliance with such re-

quirements, if-

"(A) the State finds that it is more appropriate to take alternative action to

assure compliance of the hospital with the requirements than to terminate the cer-

tification of the hospital,

"(B) the State has submitted a plan and timetable for corrective action to the

Secretary for approval and the Secretary approves the plan of corrective action,

and

"(C) the State agrees to repay to the Federal Government payments received un-

der this paragraph if the corrective action is not taken in accordance with the

approved plan and timetable.".

(b) State Utilization Review Systems.-Section 9432 of the Omnibus Budget Re-

conciliation Act of 1986 is amended-

(1) in subsection (a)-

(A) by inserting "(1)" after "In General.-",

(B) by striking ", during the period" and all that follows

through "Congress,", and

(C) by adding at the end the following new paragraph:

"(2) The Secretary may not, during the period beginning on the date of the en-

actment of the Omnibus Budget Reconciliation Act of 1990 and ending on the date

that is 180 days after the date on which the report required by subsection (d) is

submitted to the Congress, publish final or interim final regulations requiring a

State plan approved under title XIX of the Social Security Act to include a pro-

gram for ambulatory surgery, preadmission testing, or same-day surgery.";

(2) in subsection (b)(4), by inserting "and subsection (d)" after "In this

subsection"; and

(3) by adding at the end the following new subsection:

"(d) Report.-The Secretary shall report to Congress, by not later than January

1, 1993, for each State in a representative sample of States-

"(1) an analysis of the procedures for which programs for ambulatory surgery,

preadmission testing, and same-day surgery are appropriate for patients who are

covered under the State medicaid plan, and

"(2) the effects of such programs on access of such patients to necessary

care, quality of care, and costs of care.

In selecting such a sample of States, the Secretary shall include some States

with medicaid plans that include such programs.".

(c) Additional Miscellaneous Provisions.-

(1) Effective July 1, 1990-

(A) section 1902(a)(10)(C)(iv) of the Social Security Act is amended by strik-

ing "through (20)" and inserting "through (21)", and

(B) section 1902(j) of such Act is amended by striking "through (21)" and in-

serting "through (22)".

(2) Effective as if included in subtitle D of title VI of the Omnibus Budget

Reconciliation Act of 1989, section 301(j) of the Federal Food, Drug, and Cosmetic
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Act (21 U.S.C. 331(j)) is amended by adding at the end the following: "This para-

graph does not authorize the withholding of information from either House of Con-

gress or from, to the extent of matter within its jurisdiction, any committee or

subcommittee of such committee or any joint committee of Congress or any subcom-

mittee of such joint committee.".

(3) Section 505(b) (42 U.S.C. 705(b)) is amended in the matter preceding para-

graph (1) by striking "requirement" and inserting "requirements".

PART 5-PROVISIONS RELATING TO NURSING HOME REFORM

SEC. 4801. TECHNICAL CORRECTIONS RELATING TO NURSING HOME REFORM.

(a) Nurse Aide Training and Competency Evaluation.-

(1) No compliance actions before effective date of guidelines.-The Secretary

of Health and Human Services shall not take (and shall not continue) any action

against a State under section 1904 of the Social Security Act on the basis of the

State's failure to meet the requirement of section 1919(e)(1)(A) of such Act be-

fore the effective date of guidelines, issued by the Secretary, establishing re-

quirements under section 1919(f)(2)(A) of such Act, if the State demonstrates to

the satisfaction of the Secretary that it has made a good faith effort to meet

such requirement before such effective date.

(2) Part-time nurse aides not allowed delay in training.-Section 1919(b)(5)(A)

(42 U.S.C. 1396r(b)(5)(A)) is amended-

(i) by striking "A nursing facility" and inserting "(i) Except as provided in

clause (ii), a nursing facility";

(ii) by striking "(on a full-time, temporary, per diem, or other basis) and

inserting "on a full-time basis";

(iii) by striking "(i)" and "(ii)" and inserting "(I)" and "(II)"; and

(iv) by adding at the end the following:

"(ii) A nursing facility must not use on a temporary, per diem, leased, or on

any other basis other than as a permanent employee any individual as a nurse aide

in the facility on or after January 1, 1991, unless the individual meets the re-

quirements described in clause (i).".

(3) Requirement to obtain information from nurse aide registry.-Section

1919(b)(5)(C) (42 U.S.C. 1396r(b)(5)(C)) is amended by striking "the State re-

gistry established under subsection (e)(2)(A) as to information in the registry"

and inserting "any State registry established under subsection (e)(2)(A) that the

facility believes will include information".

(4) Retraining of nurse aides.-Section 1919(b)(5)(D) (42 U.S.C.

1396r(b)(5)(D)) is amended by striking the period at the end and inserting ", or a

new competency evaluation program.".

(5) Clarification of nurse aides not subject to charges.-Section

1919(f)(2)(A)(iv) (42 U.S.C. 1396r(f)(2)(A)(iv)) is amended-

(A) in subclause (I), by striking "and" at the end;

(B) in subclause (II), by inserting after "nurse aide" the following: "who is
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employed by (or who has received an offer of employment from) a facility on the

date on which the aide begins either such program";

(C) in subclause (II), by striking the period at the end and inserting ",

and"; and

(D) by adding at the end the following new subclause:

"(III) in the case of a nurse aide not described in subclause (II) who is em-

ployed by (or who has received an offer of employment from) a facility not later

than 12 months after completing either such program, the State shall provide for

the reimbursement of costs incurred in completing such program on a pro rata basis

during the period in which the nurse aide is so employed.".

(6) Modification of nursing facility deficiency standards.-

(A) In general.-Section 1919(f)(2)(B)(iii)(I) (42 U.S.C.

1396r(f)(2)(B)(iii)(I)) is amended to read as follows:

"(I) offered by or in a nursing facility which, within the previous 2 years-

"(a) has operated under a waiver under subsection (b)(4)(C)(ii) that was

granted on the basis of a demonstration that the facility is unable to provide the

nursing care required under subsection (b)(4)(C)(i) for a period in excess of 48

hours during a week;

"(b) has been subject to an extended (or partial extended) survey under sec-

tion 1819(g)(2)(B)(i) or subsection (g)(2)(B)(i); or

"(c) has been assessed a civil money penalty described in section

1819(h)(2)(B)(ii) or subsection (h)(2)(A)(ii) of not less than $5,000, or has been

subject to a remedy described in subsection (h)(1)(B)(i), clause (i), (iii), or

(iv) of subsection (h)(2)(A), clause (i) or (iii) of section 1819(h)(2)(B), or

section 1819(h)(4), or".

(B) Effective date.-The amendments made by subparagraph (A) shall take effect

as if included in the enactment of the Omnibus Budget Reconciliation Act of 1987,

except that a State may not approve a training and competency evaluation program

or a competency evaluation program offered by or in a nursing facility which, pur-

suant to any Federal or State law within the 2-year period beginning on October 1,

1988-

(i) had its participation terminated under title XVIII of the Social Security

Act or under the State plan under title XIX of such Act;

(ii) was subject to a denial of payment under either such title;

(iii) was assessed a civil money penalty not less than $5,000 for deficien-

cies in nursing facility standards;

(iv) operated under a temporary management appointed to oversee the operation

of the facility and to ensure the health and safety of the facility's residents;

or

(v) pursuant to State action, was closed or had its residents transferred.

(7) Clarification of state responsibility to determine competency.-Section

1919(f)(2)(B) (42 U.S.C. 1396r(f)(2)(B)) is amended in the second sentence by in-

serting "(through subcontract or otherwise)" after "may not delegate".

(8) Extension of enhanced match rate until october 1, 1990.-Section

1903(a)(2)(B) (42 U.S.C. 1396b(a)(2)(B)) is amended by striking "July 1, 1990" and
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inserting "October 1, 1990".

(9) Effective date.-Except as provided in paragraph (6), the amendments made

by this subsection shall take effect as if they were included in the enactment of

the Omnibus Budget Reconciliation Act of 1987.

(b) Preadmission Screening and Annual Resident Review.-

(1) No compliance actions before effective date of guidelines.-The Secretary

of Health and Human Services shall not take (and shall not continue) any action

against a State under section 1904 or section 1919(e)(7)(D) of the Social Security

Act on the basis of the State's failure to meet the requirement of section

1919(e)(7)(A) of such Act before the effective date of guidelines, issued by the

Secretary, establishing minimum criteria under section 1919(f)(8)(A) of such Act,

if the State demonstrates to the satisfaction of the Secretary that it has made a

good faith effort to meet such requirement before such effective date.

(2) Clarification with respect to admissions and readmission from a hospit-

al.-Section 1919 of the Social Security Act (42 U.S.C. 1396r) is amended-

(A) in subsection (b)(3)(F), by striking "A nursing facility" and by inserting

"Except as provided in clauses (ii) and (iii) of subsection (e)(7)(A), a nursing

facility"; and

(B) in subsection (e)(7)(A)-

(i) by redesignating the first 2 sentences as clause (i) with the following

heading (and appropriate indentation):

"(i) In general.-", and

(ii) by adding at the end the following:

"(ii) Clarification with respect to certain readmissions.-The preadmission

screening program under clause (i) need not provide for determinations in the case

of the readmission to a nursing facility of an individual who, after being admit-

ted to the nursing facility, was transferred for care in a hospital.

"(iii) Exception for certain hospital discharges.-The preadmission screening

program under clause (i) shall not apply to the admission to a nursing facility of

an individual-

"(I) who is admitted to the facility directly from a hospital after receiving

acute inpatient care at the hospital,

"(II) who requires nursing facility services for the condition for which the

individual received care in the hospital, and

"(III) whose attending physician has certified, before admission to the fa-

cility, that the individual is likely to require less than 30 days of nursing fa-

cility services.".

(3) Denial of payments for certain residents not requiring nursing facility

services.-Section 1919(e)(7) (42 U.S.C. 1395r(e)(7)) is amended-

(A) in subparagraph (D)-

(i) in the heading, by striking "where failure to conduct preadmission

screening",

(ii) by designating the first sentence as clause (i) with the following head-

ing (and appropriate indentation):

"(i) For failure to conduct preadmission screening or annual review.-", and
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(iii) by adding at the end the following new clause:

"(ii) For certain residents not requiring nursing facility level of ser-

vices.-No payment may be made under section 1903(a) with respect to nursing facil-

ity services furnished to an individual (other than an individual described in

subparagraph (C)(i)) who does not require the level of services provided by a

nursing facility."; and

(B) in subparagraph (E), by striking "the requirement of this paragraph" and

inserting "the requirements of subparagraphs (A) through (C) of this paragraph".

(4) No delegation of authority to conduct screening and reviews.-Section 1919

is further amended-

(A) in subsection (b)(3)(F), by adding at the end the following:

"A State mental health authority and a State mental retardation or develop-

mental disability authority may not delegate (by subcontract or otherwise) their

responsibilities under this subparagraph to a nursing facility (or to an entity

that has a direct or indirect affiliation or relationship with such a facility).";

and

(B) in subsection (e)(7)(B), by adding at the end the following new clause:

"(iv) Prohibition of delegation.-A State mental health authority, a State

mental retardation or developmental disability authority, and a State may not del-

egate (by subcontract or otherwise) their responsibilities under this subparagraph

to a nursing facility (or to an entity that has a direct or indirect affiliation

or relationship with such a facility).".

(5) Annual reports.-

(A) State reports.-Section 1919(e)(7)(C) (42 U.S.C. 1396r(e)(7)(C)) is amended

by adding at the end the following new clause:

"(iv) Annual report.-Each State shall report to the Secretary annually con-

cerning the number and disposition of residents described in each of clauses (ii)

and (iii).".

(B) Secretarial report.-Section 4215 of the Omnibus Budget Reconciliation Act

of 1987 is amended by adding at the end the following new sentence: "Each such re-

port shall also include a summary of the information reported by States under sec-

tion 1919(e)(7)(C)(iv) of such Act.".

(6) Revision of alternative disposition plans.-Section 1919(e)(7)(E) (42

U.S.C. 1396r(e)(7)(E)) is amended by adding at the end the following: "The State

may revise such an agreement, subject to the approval of the Secretary, before Oc-

tober 1, 1991, but only if, under the revised agreement, all residents subject to

the agreement who do not require the level of services of such a facility are dis-

charged from the facility by not later than April 1, 1994.".

(7) Definition of mentally ill.-Section 1919(e)(7)(G)(i) (42 U.S.C.

1396r(e)(7)(G)(i)) is amended-

(A) by striking "primary or secondary" and all that follows through "3rd edi-

tion)" and inserting "serious mental illness (as defined by the Secretary in con-

sultation with the National Institute of Mental Health)",

(B) by inserting before the period "or a diagnosis (other than a primary dia-

gnosis) of dementia and a primary diagnosis that is not a serious mental illness".
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(8) Substitution of "specialized services" for "active treatment".-Sections

1919(b)(3)(F) and 1919(e)(7) (42 U.S.C. 1396r(b)(3)(F), 1396r(e)(7)) are each

amended by striking "active treatment" and "active treatment" each place either

appears and inserting "specialized services" and "specialized services", respect-

ively.

(9) Effective dates.-

(A) In general.-Except as provided in subparagraph (B), the amendments made by

this subsection shall take effect as if they were included in the enactment of the

Omnibus Budget Reconciliation Act of 1987.

(B) Exception.-The amendments made by paragraphs (4), (6), and (8) shall take

effect on the date of the enactment of this Act, without regard to whether or not

regulations to implement such amendments have been promulgated.

(c) Enforcement Process.-The Secretary of Health and Human Services shall not

take (and shall not continue) any action against a State under section 1904 of the

Social Security Act on the basis of the State's failure to meet the requirements

of section 1919(h)(2) of such Act before the effective date of guidelines, issued

by the Secretary, regarding the establishment of remedies by the State under such

section, if the State demonstrates to the satisfaction of the Secretary that it

has made a good faith effort to meet such requirements before such effective date.

(d) Supervision of Health Care of Residents of Nursing Facilities by Nurse

Practitioners, Clinical Nurse Specialists, and Physician Assistants Acting in Col-

laboration With Physicians.-

(1) In general.-Section 1919(b)(6)(A) (42 U.S.C. 1396r(b)(6)(A)) is amended by

inserting "(or, at the option of a State, under the supervision of a nurse practi-

tioner, clinical nurse specialist, or physician assistant who is not an employee

of the facility but who is working in collaboration with a physician)" after "phys-

ician".

(2) Effective date.-The amendment made by paragraph (1) applies with respect

to nursing facility services furnished on or after October 1, 1990, without regard

to whether or not final regulations to carry out such amendment have been promul-

gated by such date.

(e) Other Amendments.-

(1) Assurance of appropriate payment amounts.-

(A) In general.-Section 1902(a)(13)(A) (42 U.S.C. 1396a(a)(13)(A)) is amended

by inserting "(including the costs of services required to attain or maintain the

highest practicable physical, mental, and psychosocial well-being of each resident

eligible for benefits under this title)" after "take into account the costs".

(B) Details in plan amendment.-Section 4211(b)(2) of the Omnibus Budget Recon-

ciliation Act of 1987 is amended by inserting after the first sentence the follow-

ing: "Each such amendment shall include a detailed description of the specific

methodology to be used in determining the appropriate adjustment in payment

amounts for nursing facility services.".

(2) Disclosure of information of quality assessment and assurance commit-

tees.-Section 1919(b)(1)(B) (42 U.S.C. 1396r(b)(1)(B)) is amended by adding at the

end the following new sentence: "A State or the Secretary may not require disclos-
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ure of the records of such committee except insofar as such disclosure is related

to the compliance of such committee with the requirements of this subparagraph.".

(3) Period for resident assessment.-Section 1919(b)(3)(C)(i)(I) (42 U.S.C.

1396r(b)(3)(C)(i)(I)) is amended by striking "4 days" and inserting "not to exceed

14 days".

(4) Clarification of responsibility for services for mentally ill and mentally

retarded residents.-Section 1919(b)(4)(A) (42 U.S.C. 1396r(b)(4)(A)) is amended-

(A) by striking "and" at the end of clause (v),

(B) by striking the period at the end of clause (vi) and inserting "; and",

and

(C) by inserting after clause (vi) the following new clause:

"(vii) treatment and services required by mentally ill and mentally retarded

residents not otherwise provided or arranged for (or required to be provided or

arranged for) by the State.".

(5) Clarification of extent of state waiver authority; notification of

waivers.-Section 1919(b)(4)(C)(ii) (42 U.S.C. 1396r(b)(4)(C)(ii)) is amended-

(A) by striking "A State" and all that follows through "a facility if" and in-

serting "To the extent that a facility is unable to meet the requirements of

clause (i), a State may waive such requirements with respect to the facility if";

(B) by striking "and" at the end of subclause (II);

(C) by striking the period at the end of subclause (III) and inserting a

comma; and

(D) by adding at the end the following new subclauses:

"(IV) the State agency granting a waiver of such requirements provides notice

of the waiver to the State long-term care ombudsman (established under section

307(a)(12) of the Older Americans Act of 1965) and the protection and advocacy

system in the State for the mentally ill and the mentally retarded, and

"(V) the nursing facility that is granted such a waiver by a State notifies

residents of the facility (or, where appropriate, the guardians or legal repres-

entatives of such residents) and members of their immediate families of the

waiver.".

(6) Clarification of definition of nurse aide.-Section 1919(b)(5)(F)(i) (42

U.S.C. 1396r(b)(5)(F)(i)) is amended by striking "(G))," and inserting "(G)) or a

registered dietician,".

(7) Charges applicable in cases of certain medicaid-eligible individuals.-

(A) In General.-Section 1919(c) (42 U.S.C. 1396r(c)) is amended-

(i) by redesignating paragraph (7) as paragraph (8); and

(ii) by inserting after paragraph (6) the following new paragraph:

"(7) Limitation on charges in case of medicaid-eligible individuals.-

"(A) In general.-A nursing facility may not impose charges, for certain medi-

caid-eligible individuals for nursing facility services covered by the State under

its plan under this title, that exceed the payment amounts established by the

State for such services under this title.

"(B) Certain medicaid individuals defined.-In subparagraph (A), the

term 'certain medicaid-eligible individual' means an individual who is entitled
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to medical assistance for nursing facility services in the facility under this

title but with respect to whom such benefits are not being paid because, in de-

termining the amount of the individual's income to be applied monthly to payment

for the costs of such services, the amount of such income exceeds the payment

amounts established by the State for such services under this title.".

(B) Effective date.-The amendments made by subparagraph (A) shall take effect

on the date of the enactment of this Act, without regard to whether or not regula-

tions to implement such amendments have been promulgated.

(8) Residents' rights to refuse intra-facility transfers to move the resident

to a medicare-qualified portion.-Section 1919(c)(1)(A) (42 U.S.C. 1396r(c)(1)(A))

is amended-

(A) by redesignating clause (x) as clause (xi) and by inserting after clause

(ix) the following new clause:

"(x) Refusal of certain transfers.-The right to refuse a transfer to another

room within the facility, if a purpose of the transfer is to relocate the resident

from a portion of the facility that is not a skilled nursing facility (for pur-

poses of title XVIII) to a portion of the facility that is such a skilled nursing

facility."; and

(B) by adding at the end the following: "A resident's exercise of a right to

refuse transfer under clause (x) shall not affect the resident's eligibility or

entitlement to medical assistance under this title or a State's entitlement to

Federal medical assistance under this title with respect to services furnished to

such a resident.".

(9) Resident access to clinical records.-Section 1919(c)(1)(A)(iv) (42 U.S.C.

1396r(c)(1)(A)(iv)) is amended by inserting before the period at the end the fol-

lowing: "and to access to current clinical records of the resident upon request by

the resident or the resident's legal representative, within 24 hours (excluding

hours occurring during a weekend or holiday) after making such a request".

(10) Inclusion of state notice of rights in facility notice of rights.- Sec-

tion 1919(c)(1)(B)(ii) (42 U.S.C. 1396r(c)(1)(B)(ii)) is amended by inserting "in-

cluding the notice (if any) of the State developed under subsection (e)(6)" after

"in such rights)".

(11) Removal of duplicative requirement for qualifications of nursing home ad-

ministrators.-Effective on the date on which the Secretary promulgates standards

regarding the qualifications of nursing facility administrators under section

1919(f)(4) of the Social Security Act-

(A) paragraph (29) of section 1902(a) of such Act (42 U.S.C. 1396a(a)) is re-

pealed; and

(B) section 1908 of such Act (42 U.S.C. 1396g) is repealed.

(12) Clarification of nurse aide registry requirements.-Section 1919(e)(2) (42

U.S.C. 1396r(e)(2)) is amended-

(A) in subparagraph (A), by striking the period and inserting the following:

", or any individual described in subsection (f)(2)(B)(ii) or in subparagraph (B),

(C), or (D) of section 6901(b)(4) of the Omnibus Budget Reconciliation Act of

1989."; and
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(B) by adding at the end the following new subparagraph:

"(C) Prohibition against charges.-A State may not impose any charges on a

nurse aide relating to the registry established and maintained under subparagraph

(A).".

(13) Clarification on findings of neglect.-Section 1919(g)(1)(C) (42 U.S.C.

1396r(g)(1)(C)) is amended by adding at the end the following: "A State shall not

make a finding that an individual has neglected a resident if the individual

demonstrates that such neglect was caused by factors beyond the control of the in-

dividual.".

(14) Timing of public disclosure of survey results.-Section 1919(g)(5)(A)(i)

(42 U.S.C. 1396r(g)(5)(A)(i)) is amended by striking "deficiencies and plans" and

inserting "deficiencies, within 14 calendar days after such information is made

available to those facilities, and approved plans".

(15) Ombudsman program coordination with state survey and certification agen-

cies.-Section 1919(g)(5)(B) (42 U.S.C. 1396r(g)(5)(B)) is amended by striking

"with respect" and inserting "or of any adverse action taken against a nursing fa-

cility under paragraphs (1), (2), or (3) of subsection (h), with respect".

(16) Denial of payment of legal fees for frivolous litigation.-

(A) In general.-Section 1903(i) (42 U.S.C. 1396b(i)), [[as amended by section

X___(a)(1)(B) of this Act]], is amended-

(i) by striking "or" at the end of paragraph (9);

(ii) by striking the period at the end of paragraph (10) and inserting ";

or"; and

(iii) by inserting after paragraph (10) the following new paragraph:

"(11) with respect to any amount expended to reimburse (or otherwise com-

pensate) a nursing facility for payment of legal expenses associated with any ac-

tion initiated by the facility that is dismissed on the basis that no reasonable

legal ground existed for the institution of such action."

(B) Effective date.-The amendments made by subparagraph (A) shall apply with

respect to actions initiated on or after the date of the enactment of this Act.

(17) Provisions relating to staffing requirements.-

(A) Maintaining regulatory standards for certain services.-Any regulations

promulgated and applied by the Secretary of Health and Human Services after the

date of the enactment of the Omnibus Budget Reconciliation Act of 1987 with re-

spect to services described in clauses (ii), (iv), and (v) of section

1919(b)(4)(A) of the Social Security Act shall include requirements for providers

of such services that are at least as strict as the requirements applicable to

providers of such services prior to the enactment of the Omnibus Budget Reconcili-

ation Act of 1987.

(B) Study on staffing requirements in nursing facilities.-The Secretary shall

conduct a study and report to Congress no later than January 1, 1992, on the ap-

propriateness of establishing minimum caregiver to resident ratios and minimum su-

pervisor to caregiver ratios for skilled nursing facilities serving as providers

of services under title XVIII of the Social Security Act and nursing facilities

receiving payments under a State plan under title XIX of the Social Security Act,
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and shall include in such study recommendations regarding appropriate minimum ra-

tios.

(18) State requirements relating to programs.-Amend 1919(e)(1)(A) to strike

"under clause (i) or (ii) of subsection (f)(2)(A)" and insert "under subsection

(f)(2)".

(19) Effective dates.-Except as provided in paragraphs (7), (1), and (1), the

amendments made by this subsection shall take effect as if they were included in

the enactment of the Omnibus Budget Reconciliation Act of 1987.

TITLE V-INCOME SECURITY, HUMAN RESOURCES, AND RELATED ND RELATED PROGRAMS

Subtitle A-Human Resource and Family Policy Amendments

SEC. 5001. TABLE OF CONTENTS.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

CHAPTER 1-CHILD SUPPORT ENFORCEMENT

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

CHAPTER 2-UNEMPLOYMENT COMPENSATION

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

CHAPTER 3-SUPPLEMENTAL SECURITY INCOME

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

CHAPTER 4-AID TO FAMILIES WITH DEPENDENT CHILDREN

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

CHAPTER 5-CHILD WELFARE AND FOSTER CARE

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

CHAPTER 6-CHILD CARE

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

SEC. 502. AMENDMENT OF SOCIAL SECURITY ACT.

Except as otherwise expressly provided, wherever in this subtitle an amendment

or repeal is expressed in terms of an amendment to, or repeal of, a section or

other provision, the reference shall be considered to be made to a section or oth-

er provision of the Social Security Act.
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CHAPTER 1-CHILD SUPPORT ENFORCEMENT

SEC. 5011. EXTENSION OF IRS INTERCEPT FOR NON-AFDC FAMILIES.

(a) Authority of States To Request Withholding of Federal Tax Refunds From

Persons Owing Past Due Child Support.-Section 464(a)(2)(B) (42 U.S.C.

664(a)(2)(B)) is amended by striking ", and before January 1, 1991".

(b) Withholding of Federal Tax Refunds and Collection of Past Due Child Sup-

port on Behalf of Disabled Child of Any Age, and of Spousal Support Included in

any Child Support Order.-Section 464(c) (42 U.S.C. 664(c)) is amended-

(1) in paragraph (2), by striking "minor child." and inserting "qualified

child (or a qualified child and the parent with whom the child is living if the

same support order includes support for the child and the parent)."; and

(2) by adding at the end the following:

"(3) For purposes of paragraph (2), the term 'qualified child' means a child-

"(A) who is a minor; or

"(B)(i) who, while a minor, was determined to be disabled under title II or

XVI; and

"(ii) for whom an order of support is in force.".

(c) Effective Date.-The amendments made by subsection (b) shall take effect on

January 1, 1991.

SEC. 5012. EXTENSION OF COMMISSION ON INTERSTATE CHILD SUPPORT.

(a) Reauthorization.-Section 126 of the Family Support Act of 1988 (42 U.S.C.

666 note; Public Law 100-485) is amended-

(1) in subsection (d)-

(A) in paragraph (1), by striking "1990" and inserting "1991"; and

(B) in paragraph (2), by striking "1991" and inserting "1992";

(2) in subsection (e), by adding at the end the following:

"(5)(A) Individuals may be appointed to serve the Commission without regard to

the provisions of title 5 that govern appointments in the competitive service,

without regard to the competitive service, and without regard to the classifica-

tion system in chapter 53 of title 5, United States Code. The chairman of the Com-

mission may fix the compensation of the Executive Director at a rate that shall

not exceed the maximum rate of the basic pay payable under GS-18 of the General

Schedule as contained in title 5, United States Code.

"(B) The Executive Director may appoint and fix the compensation of such addi-

tional personnel as the Executive Director considers necessary to carry out the

duties of the Commission. Such personnel may be appointed without regard to the

provisions of title 5, United States Code, governing appointments in the competit-

ive service, and may be paid without regard to the provisions of chapter 51 and

subchapter III of chapter 53 of such title relating to classification and General

Schedule pay rates.

"(C) On the request of the chairman, the head of any Federal department or

agency may detail, on a reimbursable basis, any of the personnel of such agency to
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the Commission to assist the Commission in carrying out its duties under this sec-

tion without regard to section 3341 of title 5, United States Code."; and

(3) in subsection (f)(1), by striking "1991" and inserting "1992".

(b) Effective Date.-The amendments made by subsection (a) shall take effect on

the date of the enactment of this Act.

SEC. 5013. CHILD SUPPORT ENFORCEMENT WAIVER.

(a) In General.- The Secretary of Health and Human Services (in this section

referred to as the "Secretary") shall enter into an agreement with the State of

Texas waiving (with respect to cases where a court has issued an order for child

support) the following requirements under the State plan for child and spousal

support that are described in subparagraphs (A) and (B) of section 454(6) of the

Social Security Act, with respect to a project, based in the county of Bexar, of

delinquency monitoring for child support enforcement:

(1) The submission of a written application by an individual requesting child

support collection services.

(2) The payment of an application fee with respect to an application for such

services.

(b) Contents of Waiver Agreement.-In the agreement between the Secretary and

the State of Texas described in subsection (a), the waiver granted under such

agreement shall provide the following:

(1) The waiver shall apply only with respect to the provision of child support

collection services.

(2) Before the provision of any child support collection services, the organ-

izational unit designated under section 454(3) of the Social Security Act (in this

section referred to as the "State agency") shall provide written notification to

each custodial parent of the right of such parent to refuse such services.

(3) The State shall ensure that, to the extent possible, each parent of the

child on behalf of whom such services are provided (regardless of whether such

parent is a custodial parent) is to receive written notice at the time such ser-

vices are provided, explaining-

(A) the legal rights of parents with respect to the child support collection

services provided; and

(B) the responsibilities of the State agency in providing such child support

collection services (including the monitoring of delinquent child support pay-

ments).

(4) A case record shall be deemed to have been established by the State agency

upon notification of a custodial parent of the option to receive the child support

enforcement services described in this subsection.

(5) Any period of enforcement by the State agency under this section with re-

spect to the collection of delinquent child support payments shall be deemed to

begin on the first day of any such delinquency.

(d) Study and Report.-

(1) Study required.-As a condition precedent to granting the waiver described
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in subsection (a), the State agency shall agree to conduct a study of the cost-

effectiveness to the Federal Government and to the State of Texas of the monitor-

ing of delinquent child support payments under the State plan under section 454 of

the Social Security Act.

(2) Conduct of study.-

(A) In general.-The study required by paragraph (1) shall be conducted in ac-

cordance with the criteria established by the Secretary in accordance with sub-

paragraph (B).

(B) Criteria.-Not later than February 1, 1991, the Secretary shall establish

the criteria required by subparagraph (A), in consultation with-

(i) 1 or more representatives of organizations representing child support ad-

ministrators;

(ii) 1 or more representatives of the General Accounting Office;

(iii) 1 or more representatives of the State of Texas; and

(iv) such other individuals or organizations with experience in the evalu-

ation of child support programs, as the Secretary may designate.

(3) Report.-Not later than 3 months after the expiration of the waiver de-

scribed in subsection (a), the State agency shall submit to the Secretary and to

the Congress a report that includes the findings of the study required by this

subsection.

(e) Duration of Waiver.-The waiver described in subsection (a) shall be ef-

fective for not more than 2 years.

(f) Matching Payments.-

(1) General expenditures.-In lieu of any payment under section 455 of the So-

cial Security Act with respect to expenditures of the State of Texas to carry out

child support enforcement programs with respect to which the waiver described in

subsection (a) applies, the Secretary shall pay the State an amount equal to the

lesser of-

(A) 66 percent of such expenditures; or

(B) $500,000.

(2) Study expenditures.-In lieu of any payment under section 455 of the Social

Security Act with respect to expenditures of the State of Texas to carry out the

study required by subsection (d), the Secretary shall pay the State an amount

equal to 66 percent of such expenditures.

CHAPTER 2-UNEMPLOYMENT COMPENSATION

SEC. 5021. AMOUNTS TRANSFERRED TO STATE UNEMPLOYMENT COMPENSATION PROGRAM AC-

COUNTS.

(a) Allocation of Amounts.-Paragraph (2) of section 903(a) (42 U.S.C.

1103(a)(2)) is amended to read as follows:

"(2) Each State's share of the funds to be transferred under this subsection

as of any October 1-

"(A) shall be determined by the Secretary of Labor and certified by such Sec-
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retary to the Secretary of the Treasury before such date, and

"(B) shall bear the same ratio to the total amount to be so transferred as-

"(i) the amount of wages subject to tax under section 3301 of the Internal

Revenue Code of 1986 during the preceding calendar year which are determined by

the Secretary of Labor to be attributable to the State, bears to

"(ii) the total amount of wages subject to such tax during such year."

(b) Use of Transferred Amounts.-Paragraph (2) of section 903(c) (42 U.S.C.

1103(c)(2)) is amended-

(1) by striking "and" at the end of subparagraph (C), and

(2) by striking so much of such paragraph as follows subparagraph (C) and in-

serting the following:

"(D)(i) the appropriation law limits the total amount which may be obligated

under such appropriation at any time to an amount which does not exceed, at any

such time, the amount by which-

"(I) the aggregate of the amounts transferred to the account of such State

pursuant to subsections (a) and (b), exceeds

"(II) the aggregate of the amounts used by the State pursuant to this subsec-

tion and charged against the amounts transferred to the account of such State, and

"(ii) for purposes of clause (i), amounts used by a State for administration

shall be chargeable against transferred amounts at the exact time the obligation

is entered into, and

"(E) the use of the money is accounted for in accordance with standards estab-

lished by the Secretary of Labor."

(c) Effective Date.-The amendments made by this section shall apply to fiscal

years beginning after the date of the enactment of this Act.

CHAPTER 3-SUPPLEMENTAL SECURITY INCOME

SEC. 5031. EXCLUSION FROM INCOME AND RESOURCES OF VICTIMS' COMPENSATION PAYMENTS.

(a) Exclusion From Income.-Section 1612(b) (42 U.S.C. 1382a(b)) is amended-

(1) by striking "and" at the end of paragraph (15);

(2) by striking the period at the end of paragraph (16) and inserting ";

and"; and

(3) by adding at the end the following:

"(17) any amount received by such individual (or such spouse) from a fund es-

tablished by a State to aid victims of crime.".

(b) Exclusion From Resources.-Section 1613(a) (42 U.S.C. 1382b(a)) is amended-

(1) by striking "and" at the end of paragraph (7);

(2) by striking the period at the end of paragraph (8) and inserting "; and";

and

(3) by adding at the end the following:

"(9) for the 9-month period beginning after the month in which received, any

amount received by such individual (or such spouse) from a fund established by a

State to aid victims of crime, to the extent that such individual (or such spouse)
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demonstrates that such amount was paid as compensation for expenses incurred or

losses suffered as a result of a crime.".

(c) Victims Compensation Award Not Required To Be Accepted as Condition of Re-

ceiving Benefits.-Section 1631(a) (42 U.S.C. 1383(a)) is amended by adding at the

end the following:

"(9) Benefits under this title shall not be denied to any individual solely by

reason of the refusal of the individual to accept an amount offered as compensa-

tion for a crime of which the individual was a victim.".

(d) Effective Date.-The amendments made by this section shall apply with re-

spect to benefits for months beginning on or after the first day of the 6th calen-

dar month following the month in which this Act is enacted.

SEC. 5032. ATTAINMENT OF AGE 65 NOT TO SERVE AS BASIS FOR TERMINATION OF ELIGIBIL-

ITY UNDER SECTION 1619(b).

(a) In General.-Section 1619(b)(1) (42 U.S.C. 1392h(b)(1)) is amended by

striking "under age 65".

(b) Effective Date.-The amendment made by subsection (a) shall apply with re-

spect to benefits for months beginning on or after the first day of the 6th calen-

dar month following the month in which this Act is enacted.

SEC. 5033. EXCLUSION FROM INCOME OF IMPAIRMENT-RELATED WORK EXPENSES.

(a) In General.-Section 1612(b)(4)(B)(ii) (42 U.S.C. 1382a(b)(4)(B)(ii)) is

amended by striking "(for purposes of determining the amount of his or her bene-

fits under this title and of determining his or her eligibility for such benefits

for consecutive months of eligibility after the initial month of such eligibil-

ity)".

(b) Effective Date.-The amendment made by subsection (a) shall apply to bene-

fits payable for calendar months beginning after the date of the enactment of this

Act.

SEC. 5034. TREATMENT OF ROYALTIES AND HONORARIA AS EARNED INCOME.

(a) In General.-Section 1612(a) (42 U.S.C. 1382a(a)) is amended-

(1) in paragraph (1)-

(A) by striking "and" at the end of subparagraph (C); and

(B) by adding at the end the following:

"(E) any royalty earned by an individual in connection with any publication of

the work of the individual, and that portion of any honorarium which is received

for services rendered; and"; and

(2) in paragraph (2)(F), by inserting "not described in paragraph (1)(E)" be-

fore the period.

(b) Effective Date.-The amendments made by subsection (a) shall apply with re-

spect to benefits for months beginning on or after the first day of the 13th cal-

endar month following the month in which this Act is enacted.
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SEC. 5035. CERTAIN STATE RELOCATION ASSISTANCE EXCLUDED FROM SSI INCOME AND RE-

SOURCES.

(a) Exclusion From Income.-Section 1612(b) (42 U.S.C. 1382a(b)), as amended by

section 5031(a) of this Act, is amended-

(1) by striking "and" at the end of paragraph (16);

(2) by striking the period at the end of paragraph (17) and inserting a semi-

colon; and

(3) by inserting after paragraph (17) the following:

"(18) relocation assistance provided by a State or local government to such

individual (or such spouse), comparable to assistance provided under title II of

the Uniform Relocation Assistance and Real Property Acquisitions Policies Act of

1970 which is subject to the treatment required by section 216 of such Act.".

(b) Exclusion From Resources.-Section 1613(a) (42 U.S.C. 1382b(a)), as amended

by section 5031(b) of this Act, is amended-

(1) by striking "and" at the end of paragraph (8);

(2) by striking the period at the end of paragraph (9) and inserting "; and";

and

(3) by inserting after paragraph (9) the following:

"(10) for the 9-month period beginning after the month in which received, re-

location assistance provided by a State or local government to such individual (or

such spouse), comparable to assistance provided under title II of the Uniform Re-

location Assistance and Real Property Acquisitions Policies Act of 1970 which is

subject to the treatment required by section 216 of such Act.".

(c) Effective Date.-The amendments made by this section shall apply with re-

spect to benefits for calendar months beginning in the 3-year period that begins

on the first day of the 6th calendar month following the month in which this Act

is enacted.

SEC. 5036. EVALUATION OF CHILD'S DISABILITY BY PEDIATRICIAN OR OTHER QUALIFIED

SPECIALIST.

(a) In General.-Section 1614(a)(3) (42 U.S.C. 1382c(a)(3)) is amended by

adding at the end the following:

"(H) In making any determination under this title with respect to the disabil-

ity of a child who has not attained the age of 18 years and to whom section 221(h)

does not apply, the Secretary shall make reasonable efforts to ensure that a qual-

ified pediatrician or other individual who specializes in a field of medicine ap-

propriate to the disability of the child (as determined by the Secretary) evalu-

ates the case of such child.".

(b) Effective Date.-The amendment made by subsection (a) shall apply to de-

terminations made 6 or more months after the date of the enactment of this Act.

SEC. 5037. REIMBURSEMENT FOR VOCATIONAL REHABILITATION SERVICES FURNISHED DURING

CERTAIN MONTHS OF NONPAYMENT OF SSI BENEFITS.
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(a) In General.-Section 1615 (42 U.S.C. 1382d) is amended by adding at the end

the following:

"(e) The Secretary may reimburse the State agency described in subsection (d)

for the costs described therein incurred in the provision of rehabilitation ser-

vices-

"(1) for any month for which an individual received-

"(A) benefits under section 1611 or 1619(a);

"(B) assistance under section 1619(b); or

"(C) a federally administered State supplementary payment under section 1616

of this Act or section 212(b) of Public Law 93-66; and

"(2) for any month before the 13th consecutive month for which an individual,

for a reason other than cessation of disability or blindness, was ineligible for-

"(A) benefits under section 1611 or 1619(a);

"(B) assistance under section 1619(b); or

"(C) a federally administered State supplementary payment under section 1616

of this Act or section 212(b) of Public Law 93-66.".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

the date of the enactment of this Act and shall apply to claims for reimbursement

pending on or after such date.

SEC. 5038. EXTENSION OF PERIOD OF PRESUMPTIVE ELIGIBILITY FOR BENEFITS.

(a) In General.-Section 1631(a)(4)(B) (42 U.S.C. 1383(a)(4)(B)) is amended by

striking "3" and inserting "6".

(b) Effective Date.-The amendment made by subsection (a) shall apply with re-

spect to benefits for months beginning on or after the first day of the 6th calen-

dar month following the month in which this Act is enacted.

SEC. 5039. CONTINUING DISABILITY OR BLINDNESS REVIEWS NOT REQUIRED MORE THAN ONCE

ANNUALLY.

(a) In General.-Section 1619 (42 U.S.C. 1382h) is amended-

(1) by redesignating subsection (c) as subsection (d); and

(2) by inserting after subsection (b) the following:

"(c) Subsection (a)(2) and section 1631(j)(2)(A) shall not be construed,

singly or jointly, to require more than 1 determination during any 12-month period

with respect to the continuing disability or blindness of an individual.".

(b) Conforming Amendment.-Section 1631(j)(2)(A) (42 U.S.C. 1383(j)(2)(A)) is

amended by inserting "(other than subsection (c) thereof)" after "1619" the 1st

place such term appears.

(c) Effective Date.-The amendments made by this section shall take effect on

the date of the enactment of this Act.

SEC. 5040. CONCURRENT SSI AND FOOD STAMP APPLICATIONS BY INSTITUTIONALIZED INDI-

VIDUALS.
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Section 1631 (42 U.S.C. 1383) is amended-

(1) in subsection (m), by striking the second sentence; and

(2) by adding at the end the following:

"Concurrent SSI and Food Stamp Applications by Institutionalized Individuals

"(n) The Secretary and the Secretary of Agriculture shall develop a procedure

under which an individual who applies for supplemental security income benefits

under this subsection shall also be permitted to apply at the same time for parti-

cipation in the food stamp program authorized under the Food Stamp Act of 1977 (7

U.S.C. 2011 et seq.).".

SEC. 5041. NOTIFICATION OF CERTAIN INDIVIDUALS ELIGIBLE TO RECEIVE RETROACTIVE BE-

NEFITS.

In notifying individuals of their eligibility to receive retroactive supple-

mental security income benefits as a result of Sullivan v. Zebley, 110 S. Ct. 2658

(1990), the Secretary shall include written notice, in language that is easily un-

derstandable, explaining-

(1) the 6-month limitation on the exclusion from resources under section

1613(a)(7) of the Social Security Act (42 U.S.C. 1382b(a)(7));

(2) the potential effects under title XVI of the Social Security Act, attrib-

utable to the receipt of such payment, including-

(A) potential discontinuation of eligibility; and

(B) potential reductions in the amount of benefits;

(3) the possibility of establishing a trust account that would not be con-

sidered as income or resources for the purposes of such title if the trust met

certain conditions; and

(4) that legal assistance in establishing such a trust may be available

through legal referral services offered by a State or local bar association, or

through the Legal Services Corporation.

CHAPTER 4-AID TO FAMILIES WITH DEPENDENT CHILDREN

SEC. 5051. OPTIONAL MONTHLY REPORTING AND RETROSPECTIVE BUDGETING.

(a) Optional Monthly Reporting.-Section 402(a)(14) (42 U.S.C. 602(a)(14)) is

amended-

(1) by striking "with respect to" and all that follows through "(A) provide"

and insert "provide, at the option of the State and with respect to such category

or categories as the State may select and identify in its State plan (A)";

(2) by striking "(with the prior approval of the Secretary in recent work his-

tory and earned income cases)"; and

(3) by striking "upon a determination" and all that follows

through "paragraph".

(b) Optional Retrospective Budgeting.-Section 402(a)(13) (42 U.S.C.
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602(a)(13)) is amended by striking all that precedes subparagraph (A) and insert-

ing the following:

"(13) at the option of the State, but only with respect to any one or more

categories of families required to report monthly to the State agency pursuant to

paragraph (14), provide that-".

(c) Effective Date.-The amendments made by this section shall take effect with

respect to reports pertaining to, or aid payable for, months beginning in or after

October 1990.

SEC. 5052. CHILDREN RECEIVING FOSTER CARE MAINTENANCE OR ADOPTION ASSISTANCE PAY-

MENTS NOT TREATED AS MEMBER OF FAMILY UNIT FOR PURPOSES OF DETERMINING ELIGIBILITY

FOR, OR AMOUNT OF, AFDC BENEFIT.

(a) In General.-Part A of title IV (42 U.S.C. 601 et seq.) is amended by in-

serting after section 408 the following:

"EXCLUSION FROM AFDC UNIT OF CHILD FOR WHOM FEDERAL, STATE, OR LOCAL FOSTER

CARE MAINTENANCE OR ADOPTION ASSISTANCE PAYMENTS ARE MADE

"Sec. 409. (a) Notwithstanding any other provision of this title (other than

subsection (b))-

"(1) a child with respect to whom foster care maintenance payments or adoption

assistance payments are made under part E or under State or local law shall not,

for the period for which such payments are made, be regarded as a member of a fam-

ily for purposes of determining the amount of benefits of the family under this

part; and

"(2) the income and resources of such child shall be excluded from the income

and resources of a family under this part.

"(b) Subsection (a) shall not apply in the case of a child with respect to

whom adoption assistance payments are made under part E or under State or local

law, if application of such subsection would reduce the benefits under this part

of the family of which the child would otherwise be regarded as a member.".

(b) Conforming Repeal.-Section 478 (42 U.S.C. 678) is hereby repealed.

(c) Effective Date.-The amendment made by subsection (a) and the repeal made

by subsection (b) shall apply with respect to benefits for months beginning on or

after the first day of the 6th calendar month following the month in which this

Act is enacted.

SEC. 5053. ELIMINATION OF TERM "LEGAL GUARDIAN".

(a) In General.-Section 402(a)(39) (42 U.S.C. 602(a)(39)) is amended-

(1) by striking "or legal guardian"; and

(2) by striking "or legal guardians".

(b) Effective Date.-The amendments made by subsection (a) shall take effect on

the date of the enactment of this Act.
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SEC. 5054. REPORTING OF CHILD ABUSE AND NEGLECT.

(a) Concerning AFDC Applicants and Recipients.-

(1) In general.-Section 402(a)(16) (42 U.S.C. 602(a)(16)) is amended to read

as follows:

"(16) provide that the State agency will-

"(A) report to an appropriate agency or official, known or suspected instances

of physical or mental injury, sexual abuse or exploitation, or negligent treatment

or maltreatment of a child receiving aid under this part under circumstances which

indicate that the child's health or welfare is threatened thereby; and

"(B) provide such information with respect to a situation described in sub-

paragraph (A) as the State agency may have;".

(2) Conforming amendments.-Section 402(a)(9) (42 U.S.C. 602(a)(9)) is amended-

(A) in subparagraph (C), by striking "and"; and

(B) by inserting ", and (E) reporting and providing information pursuant to

paragraph (16) to appropriate authorities with respect to known or suspected child

abuse or neglect" before the 1st semicolon.

(b) Concerning Recipients of Foster Care or Adoption Assistance.-

(1) In general.-Section 471(a)(9) (42 U.S.C. 671(a)(9)) is amended to read as

follows:

"(9) provides that the State agency will-

"(A) report to an appropriate agency or official, known or suspected instances

of physical or mental injury, sexual abuse or exploitation, or negligent treatment

or maltreatment of a child receiving aid under part B or this part under circum-

stances which indicate that the child's health or welfare is threatened thereby;

and

"(B) provide such information with respect to a situation described in sub-

paragraph (A) as the State agency may have;".

(2) Conforming amendments.-Section 471(a)(8) (42 U.S.C. 671(a)(8)) is amended-

(A) in subparagraph (C), by striking "and"; and

(B) by inserting ", and (E) reporting and providing information pursuant to

paragraph (9) to appropriate authorities with respect to known or suspected child

abuse or neglect" before the 1st semicolon.

(c) Effective Date.-The amendments made by this section shall apply with re-

spect to benefits for months beginning on or after the first day of the 6th calen-

dar month following the month in which this Act is enacted.

SEC. 5055. DISCLOSURE OF INFORMATION ABOUT AFDC APPLICANTS AND RECIPIENTS AUTHOR-

IZED FOR PURPOSES DIRECTLY CONNECTED TO STATE FOSTER CARE AND ADOPTION ASSISTANCE

PROGRAMS.

(a) In General.-Section 402(a)(9)(A) (42 U.S.C. 602(a)(9)(A)) is amended by

striking "or D" and inserting ", D, or E".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

the date of the enactment of this Act.
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SEC. 5056. REPATRIATION.

(a) In General.-Section 1113 (42 U.S.C. 1313) is amended-

(1) in subsection (d), by striking "on or after October 1, 1989" and inserting

"after September 30, 1991"; and

(2) by adding at the end the following:

"(e)(1) The Secretary may accept on behalf of the United States gifts, in cash

or in kind, for use in carrying out the program established under this section.

Gifts in the form of cash shall be credited to the appropriation account from

which this program is funded, in addition to amounts otherwise appropriated, and

shall remain available until expended.

"(2) Gifts accepted under paragraph (1) shall be available for obligation or

other use by the United States only to the extent and in the amounts provided in

appropriation Acts.".

(b) Effective Date.-The amendments made by subsection (a) shall be effective

for fiscal years beginning after September 30, 1989.

SEC. 5057. TECHNICAL AMENDMENT TO NATIONAL COMMISSION ON CHILDREN.

Section 1139(d) (42 U.S.C. 1320b-9(d)) is amended in the matter preceding

paragraph (1), by striking "an interim report no later than March 31, 1991, and a

final report no later than September 30, 1990" and inserting "an interim report no

later than September 30, 1990, and a final report no later than March 31, 1991".

SEC. 5058. EXTENSION OF PROHIBITION AGAINST IMPLEMENTATION OF PROPOSED REGULATIONS

ON EMERGENCY ASSISTANCE AND AFDC SPECIAL NEEDS.

Section 8005 of the Omnibus Budget Reconciliation Act of 1989 (42 U.S.C. 606

note) is amended in each of subsections (a)(2) and (c) by striking "1990" and in-

serting "1991".

SEC. 5059. AMENDMENTS TO MINNESOTA FAMILY INVESTMENT PLAN DEMONSTRATION.

Section 8015 of the Omnibus Budget Reconciliation Act of 1989 (42 U.S.C. 602

note) is amended-

(1) in subsection (a), by striking "part A" and inserting "parts A and F";

(2) in subsection (b)(3), by striking "(e)" and inserting "(d)";

(3) in subsection (b)(6), by inserting "or that is assigned to and found eli-

gible for the project" after "in the project";

(4) in subsection (b)(8)(B)(ii), by inserting "(except that the age of the

youngest child may be age 1 under the project even if the State plan specifies age

3)" after "such compliance";

(5) in subsection (b)(8)(B)(ii)(I), by inserting "and" after the semicolon;

(6) in subsection (b)(8)(B)(ii), by striking "; and" after "age of 1 year" and

all that follows through the end of subclause (III) and inserting "(except that,

in a 2-parent family, this clause applies only to 1 parent).";

(7) by amending subsection (b)(9) to read as follows:
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"(9) Availability of education, employment, and training services.-The State

will make available education, employment, and training services equivalent to

those services available under the State plan approved under part F of title IV of

the Social Security Act to families required to enter into and comply with a con-

tract with a county agency under the 1989 Minnesota Laws, section 10 of article 5

of chapter 282.";

(8) in subsection (b)(10)(A)-

(A) by inserting ", except when a sanction is implemented under the 1989 Min-

nesota Laws, subdivision 3 of section 10 of article 5 of chapter 282," after "en-

sure that"; and

(B) by striking "cash";

(9) in subsection (b), by adding at the end the following:

"(12) Liability for costs.-For each fiscal year, the Secretary shall not be

liable for any costs related to carrying out the project in excess of those that

the Secretary would have been liable for had the project not been implemented, ex-

cept for costs for evaluating the project.";

(10) in subsection (c)(1)(B), by striking "50" and inserting "25";

(11) in subsection (c)(2), by striking "part A" and inserting "parts A and F";

(12) in subsection (d)(1)(B)(ii)-

(A) by inserting "except when a sanction is implemented under the 1989 Min-

nesota Laws, subdivision 3 of section 10 of article 5 of chapter 282," before "per-

mit"; and

(B) by striking "cash";

(13) in subsection (d)(1)(B)(iii), by striking "section 402(a)(19)(C) of such

Act" and inserting "subparagraph (C), (D), or (E) of section 402(a)(19) of such

Act (except that the exemption for a parent with a child under 1 year of age need

not be specified in the State plan)"; and

(14) by adding at the end the following:

"(i) Construction.-For purposes of any Federal, State, or local law other than

part A of title IV of the Social Security Act, the Food Stamp Act of 1977, or this

section-

"(1) families participating in the project shall be considered to be recipi-

ents of aid under such part; and

"(2) cash assistance provided under the project to any such family and not

designated by the State as food assistance shall be treated as if such assistance

were aid received under such part.".

SEC. 5060. GOOD CAUSE EXCEPTION TO REQUIRED COOPERATION FOR TRANSITIONAL CHILD

CARE BENEFITS.

(a) In General.-Section 402(g)(1)(A)(vi)(II) (42 U.S.C. 602(g)(1)(A)(vi)(II))

is amended to read as follows:

"(II) refused to cooperate with the State in establishing and enforcing his or

her child support obligations, without good cause as determined by the State

agency in accordance with standards prescribed by the Secretary which shall take
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into consideration the best interests of the child for whom child care is to be

provided.".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

the date of the enactment of this Act.

SEC. 5061. TECHNICAL CORRECTIONS REGARDING PENALTY FOR FAILURE TO PARTICIPATE IN

JOBS PROGRAM.

(a) In General.-Section 407(b)(1)(B) (42 U.S.C. 607(b)(1)(B)) is amended-

(1) in clause (iii)-

(A) by striking "-" and all that follows through "(II)"; and

(B) by striking "and " at the end;

(2) in clause (iv), by striking the period and inserting "; and"; and

(3) by adding at the end the following:

"(v) that, if and for so long as the child's parent described in subparagraph

(A)(i), unless meeting a condition of section 402(a)(19)(C), is, without good

cause, not participating (or available for participation) in a program under part

F, or if exempt under such section by reason of clause (vii) thereof or because

there has not been established or provided under part F a program in which such

parent can effectively participate, is not registered with the public employment

offices in the State, the needs of such parent shall not be taken into account in

determining the need of such parent's family under section 402(a)(7), and the

needs of such parent's spouse shall not be so taken into account unless such

spouse is participating in such a program, or if not participating solely by reas-

on of section 402(a)(19)(C)(vii) or because there has not been established or

provided under part F a program in which such spouse can effectively participate,

is registered with the public employment offices of the State; and if neither par-

ents' needs are so taken into account, the payment provisions of section

402(a)(19)(G)(i)(I) shall apply.".

(b) Effective Date.-The amendments made by subsection (a) shall take effect at

the same time and in the same manner as the amendments made by title II of the

Family Support Act of 1988 take effect.

SEC. 5062. TECHNICAL CORRECTIONS REGARDING AFDC-UP ELIGIBILITY REQUIREMENTS.

(a) In General.-Section 407(d)(1) (42 U.S.C. 607(d)(1)) is amended-

(1) by striking "a calendar quarter (A)" and inserting "(A) a calendar

quarter";

(2) by striking "or" at the end of subparagraph (A); and

(3) by inserting ", and (C) a calendar quarter ending before October 1990 in

which such individual participated in a community work experience program under

section 409 (as in effect for a State immediately before the effective date for

that State of the amendments made by title II of the Family Support Act of 1988)

or the work incentive program established under part C (as in effect for a State

immediately before such effective date)" before the semicolon.

(b) Effective Date.-The amendments made by subsection (a) shall take effect on
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the date of the enactment of this Act.

SEC. 5063. FAMILY SUPPORT ACT DEMONSTRATION PROJECTS.

Section 505 of the Family Support Act of 1988 (42 U.S.C. 1315; P.L. 100-385)

is amended-

(1) in subsection (a), by inserting "in each of the fiscal years 1990, 1991,

and 1992," before "shall"; and

(2) in subsection (e), by striking "September 30, 1989" and inserting "Septem-

ber 30 of the fiscal year specified in the agreement described in subsection (a)".

SEC. 5064. STUDY OF JOBS PROGRAMS OPERATED BY INDIAN TRIBES AND ALASKA NATIVE OR-

GANIZATIONS.

(a) In General.-Within 180 days after the date of the enactment of this Act,

the Comptroller General of the United States (in this section referred to as the

"Comptroller") shall conduct a study of the implementation of section 482(i) of

the Social Security Act (42 U.S.C. 682(i)) relating to job opportunities and basic

skills training programs (in this section referred to as "JOBS programs") operated

by Indian tribes and Alaska Native organizations (as defined in paragraph (5) of

such section 482(i)).

(b) Requirements for Study.-In conducting the study described in subsection

(a), the Comptroller shall-

(1) identify any problems associated with the implementation of section 482(i)

of the Social Security Act; and

(2) assess (to the extent practicable) the effectiveness of the JOBS programs

operated by Indian tribes and Alaska Native organizations.

(c) Report.-Upon completion of the study described in subsection (a), the

Comptroller shall submit a report to the appropriate committees of the Congress

that includes-

(1) a summary of the findings of the study; and

(2) recommendations with respect to proposed legislation or changes in admin-

istrative policy to improve the effectiveness of JOBS programs conducted pursuant

to section 482(i) of the Social Security Act.

CHAPTER 5-CHILD WELFARE AND FOSTER CARE

SEC. 5071. ACCOUNTING FOR ADMINISTRATIVE COSTS.

(a) Reclassification.-Section 474(a)(3) (42 U.S.C. 674(a)(3)) is amended by

inserting "provision of child placement services and for the" before "proper and

efficient".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

the date of the enactment of this Act.

SEC. 5072. SECTION 427 TRIENNIAL REVIEWS.
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(a) Amendments to Section 10406 of OBRA 1989.-Section 10406 of the Omnibus

Budget Reconciliation Act of 1989 (42 U.S.C. 627 note) is amended-

(1) by striking "1991" and inserting "1992";

(2) by striking "1990" and inserting "1991"; and

(3) in the section heading, by striking "1990" and inserting "1991".

(b) Conforming Amendment.-The item relating to section 10406 in the table of

contents appearing immediately after section 10000 of such Act is amended by

striking "1990" and inserting "1991".

SEC. 5073. INDEPENDENT LIVING INITIATIVES.

(a) In General.-Section 477(a)(2)(C) (42 U.S.C. 677(a)(2)(C)) is amended-

(1) by inserting "who has not attained age 21" after "may at the option of the

State also include any child"; and

(2) by striking ", but such child" and all that follows through "care".

(b) Effective Date.-The amendments made by subsection (a) shall apply to pay-

ments made under part E of title IV of the Social Security Act for fiscal years

beginning in or after fiscal year 1991.

CHAPTER 6-CHILD CARE

SEC. 5081. GRANTS TO STATES FOR CHILD CARE.

(a) Rules Governing Provision of Child Care to Eligible Families.- Section 402

(42 U.S.C. 602) is amended by adding at the end the following:

"(i)(1) Each State agency may, to the extent that it determines that resources

are available, provide child care in accordance with paragraph (2) to any low in-

come family that the State determines-

"(A) is not receiving aid under the State plan approved under this part;

"(B) needs such care in order to work; and

"(C) would be at risk of becoming eligible for aid under the State plan ap-

proved under this part if such care were not provided.

"(2) The State agency may provide child care pursuant to paragraph (1) by-

"(A) providing such care directly;

"(B) arranging such care through providers by use of purchase of service con-

tracts or vouchers;

"(C) providing cash or vouchers in advance to the family;

"(D) reimbursing the family; or

"(E) adopting such other arrangements as the agency deems appropriate.

"(3)(A) A family provided with child care under paragraph (1) shall contribute

to such care in accordance with a sliding scale formula established by the State

agency based on the family's ability to pay.

"(B) The State agency shall make payment for the cost of child care provided

under paragraph (1) with respect to a family in an amount that is the lesser of-

"(i) the actual cost of such care; and

"(ii) the applicable local market rate (as determined by the State in accord-
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ance with regulations issued by the Secretary).

"(4) The value of any child care provided or arranged (or any amount received

as payment for such care or reimbursement for costs incurred for the care) under

this subsection-

"(A) shall not be treated as income or as a deductible expense for purposes of

any other Federal or federally assisted program that bases eligibility for or

amount of benefits upon need; and

"(B) may not be claimed as an employment-related expense for purposes of the

credit under section 21 of the Internal Revenue Code of 1986.

"(5) Amounts expended by the State agency for child care under paragraph (1)

shall be treated as amounts for which payment may be made to a State under section

403(n) only to the extent that-

"(A) such amounts are paid in accordance with paragraph (3)(B);

"(B) the care involved meets applicable standards of State and local law;

"(C) the provider of the care-

"(i) in the case of a provider who is not an individual that provides such

care solely to members of the family of the individual, is licensed, regulated, or

registered by the State or locality in which the care is provided; and

"(ii) allows parental access; and

"(D) such amounts are not used to supplant any other Federal or State funds

used for child care services.

"(6)(A)(i) Each State shall prepare reports annually, beginning with fiscal

year 1993, on the activities of the State carried out with funds made available

under section 403(n).

"(ii) The State shall make available for public inspection within the State

copies of each report required by this paragraph, shall transmit a copy of each

such report to the Secretary, and shall provide a copy of each such report, on re-

quest, to any interested public agency.

"(iii) The Secretary shall annually compile, and submit to the Congress, the

State reports transmitted to the Secretary pursuant to clause (ii).

"(B) Each report prepared and transmitted by a State under subparagraph (A)

shall set forth with respect to child care services provided under this subsec-

tion-

"(i) showing separately for center-based child care services, group home child

care services, family child care services, and relative care services, the number

of children who received such services and the average cost of such services;

"(ii) the criteria applied in determining eligibility or priority for receiv-

ing services, and sliding fee schedules;

"(iii) the child care licensing and regulatory (including registration) re-

quirements in effect in the State with respect to each type of service specified

in clause (i); and

"(iv) the enforcement policies and practices in effect in the State which ap-

ply to licensed and regulated child care providers (including providers required

to register).

"(C) Within 12 months after the date of the enactment of this subsection, the
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Secretary shall establish uniform reporting requirements for use by the States in

preparing the information required by this paragraph, and make such other provi-

sion as may be necessary or appropriate to ensure that compliance with this sub-

section will not be unduly burdensome on the States.

"(D) Not later than July 1, 1992, the Secretary shall issue a report on the

implementation of this subsection, based on such information as has been made

available to the Secretary by the States.".

(b) Payments to States.-Section 403 (42 U.S.C. 603) is amended by adding at

the end the following:

"(n)(1) In addition to any payment under subsection (a) or (l), each State

shall be entitled to payment from the Secretary of an amount equal to the lesser

of-

"(A) the Federal medical assistance percentage (as defined in section 1905(b))

of the expenditures by the State in providing child care services pursuant to sec-

tion 402(i), and in administering the provision of such child care services, for

any fiscal year; and

"(B) the limitation determined under paragraph (2) with respect to the State

for the fiscal year.

"(2)(A) The limitation determined under this paragraph with respect to a State

for any fiscal year is the amount that bears the same ratio to the amount spe-

cified in subparagraph (B) for such fiscal year as the number of children residing

in the State in the second preceding fiscal year bears to the number of children

residing in the United States in the second preceding fiscal year.

"(B) The amount specified in this subparagraph is-

"(i) $300,000,000 for fiscal year 1991;

"(ii) $300,000,000 for fiscal year 1992;

"(iii) $300,000,000 for fiscal year 1993;

"(iv) $300,000,000 for fiscal year 1994; and

"(v) $300,000,000 for fiscal year 1995, and for each fiscal year thereafter.

"(C) If the limitation determined under subparagraph (A) with respect to a

State for a fiscal year exceeds the amount paid to the State under this subsection

for the fiscal year, the limitation determined under this paragraph with respect

to the State for the immediately succeeding fiscal year shall be increased by the

amount of such excess.

"(3) Amounts appropriated for a fiscal year to carry out this part shall be

made available for payments under this subsection for such fiscal year.".

(c) Amendments to Grants to States To Improve Child Care Licensing and Regis-

tration Requirements, and To Monitor Child Care Provided to Children Receiving AF-

DC.-

(1) Grants increased and extended.-Section 402(g)(6)(D) (42 U.S.C.

602(g)(6)(D)) is amended by inserting ", and $50,000,000 for each of fiscal years

1992, 1993, and 1994" before the period.

(2) New purposes for grants.-Section 402(g)(6)(A) (42 U.S.C. 602(g)(6)(A)) is

amended by striking "and to monitor child care provided to children receiving aid

under the State plan approved under subsection (a)" and inserting "to enforce
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standards with respect to child care provided to children under this part, and to

provide for the training of child care providers".

(3) Half of grant required to be expended for training of child care pro-

viders.-Section 402(g)(6) (42 U.S.C. 602(g)(6)) is amended by adding at the end

the following:

"(E) Each State to which the Secretary makes a grant under this paragraph

shall expend not less than 50 percent of the amount of the grant to provide for

the training of child care providers.".

(d) Coordination With Other Programs for Children.-Section 402(g)(7) (42

U.S.C. 602(g)(7)) is amended by inserting "and subsection (i)" after "this subsec-

tion".

(e) Effective Date.-Except as otherwise expressly provided, the amendments

made by this section shall take effect on October 1, 1990.

SEC. 5082. CHILD CARE AND DEVELOPMENT BLOCK GRANT.

Chapter 8 of subtitle A of title IV of the Omnibus Budget Reconciliation Act

of 1981 (Public Law 97-35) is amended-

(1) by redesignating subchapters C, D, and E, as subchapters D, E, and F, re-

spectively; and

(2) by inserting after subchapter B the following new subchapter:

"SUBCHAPTER C-CHILD CARE AND DEVELOPMENT BLOCK GRANT

"SEC. 658A. SHORT TITLE.

"This subchapter may be cited as the 'Child Care and Development Block Grant

Act of 1990'.

"SEC. 658B. AUTHORIZATION OF APPROPRIATIONS.

"There are authorized to be appropriated to carry out this

subchapter, $750,000,000 for fiscal year 1991, $825,000,000 for fiscal year 1992,

$925,000,000 for fiscal year 1993, and such sums as may be necessary for each of

the fiscal years 1994 and 1995.

"SEC. 658C. ESTABLISHMENT OF BLOCK GRANT PROGRAM.

"The Secretary is authorized to make grants to States in accordance with the

provisions of this subchapter.

"SEC. 658D. LEAD AGENCY.

"(a) Designation.-The chief executive officer of a State desiring to receive a

grant under this subchapter shall designate, in an application submitted to the

Secretary under section 658E, an appropriate State agency that complies with the

requirements of subsection (b) to act as the lead agency.
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"(b) Duties.-

"(1) In general.-THE LEAD AGENCY SHALL-

"(A) administer, directly or through other State agencies, the financial as-

sistance received under this subchapter by the State;

"(B) develop the State plan to be submitted to the Secretary under section

658E(a);

"(C) in conjunction with the development of the State plan as required under

subparagraph (B), hold at least one hearing in the State to provide to the public

an opportunity to comment on the provision of child care services under the State

plan; and

"(D) coordinate the provision of services under this subchapter with other

Federal, State and local child care and early childhood development programs.

"(2) Development of plan.-In the development of the State plan described in

paragraph (1)(b), the lead agency shall consult with appropriate representatives

of units of general purpose local government. Such consultations may include con-

sideration of local child care needs and resources, the effectiveness of existing

child care and early childhood development services, and the methods by which

funds made available under this subchapter can be used to effectively address loc-

al shortages.

"SEC. 658E. APPLICATION AND PLAN.

"(a) Application.-To be eligible to receive assistance under this subchapter,

a State shall prepare and submit to the Secretary an application at such time, in

such manner, and containing such information as the Secretary shall by rule re-

quire, including-

"(1) an assurance that the State will comply with the requirements of this

subchapter; and

"(2) a State plan that meets the requirements of subsection (c).

"(b) Period Covered by Plan.-The State plan contained in the application under

subsection (a) shall be designed to be implemented-

"(1) during a 3-year period for the initial State plan; and

"(2) during a 2-year period for subsequent State plans.

"(c) Requirements of a Plan.-

"(1) Lead agency.-The State plan shall identify the lead agency designated un-

der section 658D.

"(2) Policies and procedures.-The State plan shall:

"(A) Parental choice of providers.-Provide assurances that-

"(i) the parent or parents of each eligible child within the State who re-

ceives or is offered child care services for which financial assistance is

provided under this subchapter, other than through assistance provided under para-

graph (3)(C), are given the option either-

"(I) to enroll such child with a child care provider that has a grant or con-

tract for the provision of such services; or

"(II) to receive a child care certificate as defined in section 658P(2);
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"(ii) in cases in which the parent selects the option described in clause

(i)(I), the child will be enrolled with the eligible provider selected by the par-

ent to the maximum extent practicable; and

"(iii) child care certificates offered to parents selecting the option de-

scribed in clause (i)(II) shall be of a value commensurate with the subsidy value

of child care services provided under the option described in clause (i)(I);

except that nothing in this subparagraph shall require a State to have a child

care certificate program in operation prior to October 1, 1992.

"(B) Unlimited parental access.-Provide assurances that procedures are in ef-

fect within the State to ensure that child care providers who provide services for

which assistance is made available under this subchapter afford parents unlimited

access to their children and to the providers caring for their children, during

the normal hours of operation of such providers and whenever such children are in

the care of such providers.

"(C) Parental complaints.-Provide assurances that the State maintains a record

of substantiated parental complaints and makes information regarding such parental

complaints available to the public on request.

"(D) Consumer education.-Provide assurances that consumer education informa-

tion will be made available to parents and the general public within the State

concerning licensing and regulatory requirements, complaint procedures, and

policies and practices relative to child care services within the State.

"(E) Compliance with state and local regulatory requirements.-Provide assur-

ances that-

"(i) all providers of child care services within the State for which assist-

ance is provided under this subchapter comply with all licensing or regulatory re-

quirements (including registration requirements) applicable under State and local

law; and

"(ii) providers within the State that are not required to be licensed or reg-

ulated under State or local law are required to be registered with the State prior

to payment being made under this subchapter, in accordance with procedures de-

signed to facilitate appropriate payment to such providers, and to permit the

State to furnish information to such providers, including information on the

availability of health and safety training, technical assistance, and any relevant

information pertaining to regulatory requirements in the State, and that such pro-

viders shall be permitted to register with the State after selection by the par-

ents of eligible children and before such payment is made.

This subparagraph shall not be construed to prohibit a State from imposing

more stringent standards and licensing or regulatory requirements on child care

providers within the State that provide services for which assistance is provided

under this subchapter than the standards or requirements imposed on other child

care providers in the State.

"(F) Establishment of health and safety requirements.-Provide assurances that

there are in effect within the State, under State or local law, requirements de-

signed to protect the health and safety of children that are applicable to child

care providers that provide services for which assistance is made available under
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this subchapter. Such requirements shall include-

"(i) the prevention and control of infectious diseases (including immuniza-

tion);

"(ii) building and physical premises safety; and

"(iii) minimum health and safety training appropriate to the provider set-

ting.

Nothing in this subparagraph shall be construed to require the establishment

of additional health and safety requirements for child care providers that are

subject to health and safety requirements in the categories described in this sub-

paragraph on the date of enactment of this subchapter under State or local law.

"(G) Compliance with state and local health and safety requirements.- Provide

assurances that procedures are in effect to ensure that child care providers with-

in the State that provide services for which assistance is provided under this

subchapter comply with all applicable State or local health and safety require-

ments as described in subparagraph (f).

"(H) Reduction in standards.-Provide assurances that if the State reduces the

level of standards applicable to child care services provided in the State on the

date of enactment of this subchapter, the State shall inform the Secretary of the

rationale for such reduction in the annual report of the State described in sec-

tion 658K.

"(I) Review of state licensing and regulatory requirements.-Provide assurances

that not later than 18 months after the date of the submission of the application

under section 658E, the State will complete a full review of the law applicable

to, and the licensing and regulatory requirements and policies of, each licensing

agency that regulates child care services and programs in the State unless the

State has reviewed such law, requirements, and policies in the 3-year period end-

ing on the date of the enactment of this subchapter.

"(J) Supplementation.-Provide assurances that funds received under this

subchapter by the State will be used only to supplement, not to supplant, the

amount of Federal, State, and local funds otherwise expended for the support of

child care services and related programs in the State.

"(3) Use of block grant funds.-

"(A) General requirement.-The State plan shall provide that the State will use

the amounts provided to the State for each fiscal year under this subchapter as

required under subparagraphs (b) and (c).

"(B) Child care services.-Subject to the reservation contained in subparagraph

(c), the State shall use amounts provided to the State for each fiscal year under

this subchapter for-

"(i) child care services, that meet the requirements of this subchapter, that

are provided to eligible children in the State on a sliding fee scale basis using

funding methods provided for in section 658E(c)(2)(A), with priority being given

for services provided to children of families with very low family incomes (taking

into consideration family size) and to children with special needs; and

"(ii) activities designed to improve the availability and quality of child

care.
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"(C) Activities to improve the quality of child care and to increase the

availability of early childhood development and before- and after-school care ser-

vices.-The State shall reserve 25 percent of the amounts provided to the State for

each fiscal year under this subchapter to carry out activities designed to improve

the quality of child care (as described in section 658g) and to provide before-

and after-school and early childhood development services (as described in section

658h).

"(4) Payment rates.-

"(A) In general.-The State plan shall provide assurances that payment rates

for the provision of child care services for which assistance is provided under

this subchapter are sufficient to ensure equal access for eligible children to

comparable child care services in the State or substate area that are provided to

children whose parents are not eligible to receive assistance under this

subchapter or for child care assistance under any other Federal or State programs.

Such payment rates shall take into account the variations in the costs of provid-

ing child care in different settings and to children of different age groups, and

the additional costs of providing child care for children with special needs.

"(B) Construction.-Nothing in this paragraph shall be construed to create a

private right of action.

"(5) Sliding fee scale.-The State plan shall provide that the State will es-

tablish and periodically revise, by rule, a sliding fee scale that provides for

cost sharing by the families that receive child care services for which assistance

is provided under this subchapter.

"(d) Approval of Application.-The Secretary shall approve an application that

satisfies the requirements of this section.

"SEC. 658F. LIMITATIONS ON STATE ALLOTMENTS.

"(a) No Entitlement to Contract or Grant.-Nothing in this subchapter shall be

construed-

"(1) to entitle any child care provider or recipient of a child care certific-

ate to any contract, grant or benefit; or

"(2) to limit the right of any State to impose additional limitations or con-

ditions on contracts or grants funded under this subchapter.

"(b) Construction of Facilities.-

"(1) In general.-No funds made available under this subchapter shall be expen-

ded for the purchase or improvement of land, or for the purchase, construction, or

permanent improvement (other than minor remodeling) of any building or facility.

"(2) Sectarian agency or organization.-In the case of a sectarian agency or

organization, no funds made available under this subchapter may be used for the

purposes described in paragraph (1) except to the extent that renovation or repair

is necessary to bring the facility of such agency or organization into compliance

with health and safety requirements referred to in section 658e(c)(2)(f).

"SEC. 658G. ACTIVITIES TO IMPROVE THE QUALITY OF CHILD CARE.
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"A State that receives financial assistance under this subchapter shall use

not less than 20 percent of the amounts reserved by such State under section

658E(c)(3)(C) for each fiscal year for one or more of the following:

"(1) Resource and referral programs.-Operating directly or providing financial

assistance to private nonprofit organizations or public organizations (including

units of general purpose local government) for the development, establishment, ex-

pansion, operation, and coordination of resource and referral programs specific-

ally related to child care.

"(2) Grants or loans to assist in meeting state and local standards.-Making

grants or providing loans to child care providers to assist such providers in

meeting applicable state and local child care standards.

"(3) Monitoring of compliance with licensing and regulatory requirements.- Im-

proving the monitoring of compliance with, and enforcement of, State and local li-

censing and regulatory requirements (including registration requirements).

"(4) Training.-Providing training and technical assistance in areas appropri-

ate to the provision of child care services, such as training in health and

safety, nutrition, first aid, the recognition of communicable diseases, child ab-

use detection and prevention, and the care of children with special needs.

"(5) Compensation.-Improving salaries and other compensation paid to full-and

part-time staff who provide child care services for which assistance is provided

under this subchapter.

"SEC. 658H. EARLY CHILDHOOD DEVELOPMENT AND BEFORE- AND AFTER-SCHOOL SERVICES.

"(a) In General.-A State that receives financial assistance under this

subchapter shall use not less than 75 percent of the amounts reserved by such

State under section 658e(c)(3)(c) for each fiscal year to establish or expand and

conduct, through the provision of grants or contracts, early childhood development

or before- and after-school child care programs, or both.

"(b) Program Description.-Programs that receive assistance under this section

shall-

"(1) in the case of early childhood development programs, consist of services

that are not intended to serve as a substitute for a compulsory academic programs

but that are intended to provide an environment that enhances the educational, so-

cial, cultural, emotional, and recreational development of children; and

"(2) in the case of before- and after-school child care programs-

"(A) be provided Monday through Friday, including school holidays and vacation

periods other than legal public holidays, to children attending early childhood

development programs, kindergarten, or elementary or secondary school classes dur-

ing such times of the day and on such days that regular instructional services are

not in session; and

"(B) not be intended to extend or replace the regular academic program.

"(c) Priority for Assistance.-In awarding grants and contracts under this sec-

tion, the State shall give the highest priority to geographic areas within the

State that are eligible to receive grants under section 1006 of the Elementary and
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Secondary Education Act of 1965, and shall then give priority to-

"(1) any other areas with concentrations of poverty; and

"(2) any areas with very high or very low population densities.

"SEC. 658I. ADMINISTRATION AND ENFORCEMENT.

"(a) Administration.-The Secretary shall-

"(1) coordinate all activities of the Department of Health and Human Services

relating to child care, and, to the maximum extent practicable, coordinate such

activities with similar activities of other Federal entities;

"(2) collect, publish and make available to the public a listing of State

child care standards at least once every 3 years; and

"(3) provide technical assistance to assist States to carry out this

subchapter, including assistance on a reimbursable basis.

"(b) Enforcement.-

"(1) Review of compliance with state plan.-The Secretary shall review and mon-

itor State compliance with this subchapter and the plan approved under section

658E(c) for the State, and shall have the power to terminate payments to the State

in accordance with paragraph (2).

"(2) Noncompliance.-

"(A) In general.-If the Secretary, after reasonable notice to a State and op-

portunity for a hearing, finds that-

"(i) there has been a failure by the State to comply substantially with any

provision or requirement set forth in the plan approved under section 658E(c) for

the State; or

"(ii) in the operation of any program for which assistance is provided under

this subchapter there is a failure by the State to comply substantially with any

provision of this subchapter;

the Secretary shall notify the State of the finding and that no further pay-

ments may be made to such State under this subchapter (or, in the case of noncom-

pliance in the operation of a program or activity, that no further payments to the

State will be made with respect to such program or activity) until the Secretary

is satisfied that there is no longer any such failure to comply or that the non-

compliance will be promptly corrected.

"(B) Additional sanctions.-In the case of a finding of noncompliance made pur-

suant to subparagraph (A), the Secretary may, in addition to imposing the sanc-

tions described in such subparagraph, impose other appropriate sanctions, includ-

ing recoupment of money improperly expended for purposes prohibited or not author-

ized by this subchapter, and disqualification from the receipt of financial as-

sistance under this subchapter.

"(C) Notice.-The notice required under subparagraph (A) shall include a spe-

cific identification of any additional sanction being imposed under subparagraph

(B).

"(3) Issuance of rules.-The Secretary shall establish by rule procedures for-

"(A) receiving, processing, and determining the validity of complaints con-
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cerning any failure of a State to comply with the State plan or any requirement of

this subchapter; and

"(B) imposing sanctions under this section.

"SEC. 658J. PAYMENTS.

"(a) In General.-Subject to the availability of appropriations, a State that

has an application approved by the Secretary under section 658E(d) shall be en-

titled to a payment under this section for each fiscal year in an amount equal to

its allotment under section 658O for such fiscal year.

"(b) Method of Payment.-

"(1) In general.-Subject to paragraph (2), the Secretary may make payments to

a State in installments, and in advance or by way of reimbursement, with necessary

adjustments on account of overpayments or underpayments, as the Secretary may de-

termine.

"(2) Limitation.-The Secretary may not make such payments in a manner that

prevents the State from complying with the requirement specified in section

658E(c)(3).

"(c) Spending of Funds by State.-Payments to a State from the allotment under

section 658O for any fiscal year may be expended by the State in that fiscal year

or in the succeeding fiscal year.

"SEC. 658K. ANNUAL REPORT AND AUDITS.

"(a) Annual Report.-Not later than December 31, 1992, and annually thereafter,

a State that receives assistance under this subchapter shall prepare and submit to

the Secretary a report-

"(1) specifying the uses for which the State expended funds specified under

paragraph (3) of section 658E(c) and the amount of funds expended for such uses;

"(2) containing available data on the manner in which the child care needs of

families in the State are being fulfilled, including information concerning-

"(A) the number of children being assisted with funds provided under this

subchapter, and under other Federal child care and pre-school programs;

"(B) the type and number of child care programs, child care providers, care-

givers, and support personnel located in the State;

"(C) salaries and other compensation paid to full- and part-time staff who

provide child care services; and

"(D) activities in the State to encourage public-private partnerships that

promote business involvement in meeting child care needs;

"(3) describing the extent to which the affordability and availability of

child care services has increased;

"(4) if applicable, describing, in either the first or second such report, the

findings of the review of State licensing and regulatory requirements and policies

described in section 658E(c), including a description of actions taken by the

State in response to such reviews;

"(5) containing an explanation of any State action, in accordance with section
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658E, to reduce the level of child care standards in the State, if applicable; and

"(6) describing the standards and health and safety requirements applicable to

child care providers in the State, including a description of State efforts to im-

prove the quality of child care;

during the period for which such report is required to be submitted.

"(b) Audits.-

"(1) Requirement.-A State shall, after the close of each program period

covered by an application approved under section 658e(d) audit its expenditures

during such program period from amounts received under this subchapter.

"(2) Independent auditor.-Audits under this subsection shall be conducted by

an entity that is independent of any agency administering activities that receive

assistance under this subchapter and be in accordance with generally accepted

auditing principles.

"(3) Submission.-Not later than 30 days after the completion of an audit under

this subsection, the State shall submit a copy of the audit to the legislature of

the State and to the Secretary.

"(4) Repayment of amounts.-Each State shall repay to the United States any

amounts determined through an audit under this subsection not to have been expen-

ded in accordance with this subchapter, or the Secretary may offset such amounts

against any other amount to which the State is or may be entitles under this

subchapter.

"SEC. 658L. REPORT BY SECRETARY.

"Not later than July 31, 1993, and annually thereafter, the Secretary shall

prepare and submit to the Committee on Education and Labor of the House of Repres-

entatives and the Committee on Labor and Human Resources of the Senate a report

that contains a summary and analysis of the data and information provided to the

Secretary in the State reports submitted under section 658K. Such report shall in-

clude an assessment, and where appropriate, recommendations for the Congress con-

cerning efforts that should be undertaken to improve the access of the public to

quality and affordable child care in the United States.

"SEC. 658M. LIMITATIONS ON USE OF FINANCIAL ASSISTANCE FOR CERTAIN PURPOSES.

"(a) Sectarian Purposes and Activities.-No financial assistance provided under

this subchapter, pursuant to the choice of a parent under section

658e(c)(2)(a)(i)(i) or through any other grant or contract under the State plan,

shall be expended for any sectarian purpose or activity, including sectarian wor-

ship or instruction.

"(b) Tuition.-With regard to services provided to students enrolled in grades

1 through 12, no financial assistance provided under this subchapter shall be ex-

pended for-

"(1) any services provided to such students during the regular school day;

"(2) any services for which such students receive academic credit toward

graduation; or
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"(3) any instructional services which supplant or duplicate the academic pro-

gram of any public or private school.

"SEC. 658N. NONDISCRIMINATION.

"(a) Religious Nondiscrimination.-

"(1) Construction.-Nothing in this section shall be construed to modify or af-

fect the provisions of any other Federal law or regulation that relates to dis-

crimination in employment on the basis of religion.

"(B) Exception.-A sectarian organization may require that employees adhere to

the religious tenets and teachings of such organization, and such organization may

require that employees adhere to rules forbidding the use of drugs or alcohol.

"(2) Discrimination against child.-

"(A) In general.-A child care provider (other than a family child care pro-

vider) that receives assistance under this subchapter shall not discriminate

against any child on the basis of religion in providing child care services.

"(B) Non-funded child care slots.-Nothing in this section shall prohibit a

child care provider from selecting children for child care slots that are not fun-

ded directly with assistance provided under this subchapter because such children

or their family members participate on a regular basis in other activities of the

organization that owns or operates such provider.

"(3) Employment in general.-

"(A) Prohibition.-A child care provider that receives assistance under this

subchapter shall not discriminate in employment on the basis of the religion of

the prospective employee if such employee's primary responsibility is or will be

working directly with children in the provision of child care services.

"(B) Qualified applicants.-If two or more prospective employees are qualified

for any position with a child care provider receiving assistance under this

subchapter, nothing in this section shall prohibit such child care provider from

employing a prospective employee who is already participating on a regular basis

in other activities of the organization that owns or operates such provider.

"(C) Present employees.-This paragraph shall not apply to employees of child

care providers receiving assistance under this subchapter if such employees are

employed with the provider on the date of enactment of this subchapter.

"(4) Employment and admission practices.-Notwithstanding paragraphs (1)(b),

(2), and (3), if assistance provided under this subchapter, and any other federal

or state program, amounts to 80 percent or more of the operating budget of a child

care provider that receives such assistance, the Secretary shall not permit such

provider to receive any further assistance under this subchapter unless the grant

or contract relating to the financial assistance, or the employment and admissions

policies of the provider, specifically provides that no person with responsibilit-

ies in the operation of the child care program, project, or activity of the pro-

vider will discriminate against any individual in employment, if such employee's

primary responsibility is or will be working directly with children in the provi-

sion of child care, or admissions because of the religion of such individual.
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"(b) Effect on State Law.-Nothing in this subchapter shall be construed to su-

persede or modify any provision of a State constitution or State law that prohib-

its the expenditure of public funds in or by sectarian institutions, except that

no provision of a State constitution or State law shall be construed to prohibit

the expenditure in or by sectarian institutions of any Federal funds provided un-

der this subchapter.

"SEC. 658O. AMOUNTS RESERVED; ALLOTMENTS.

"(a) Amounts Reserved.-

"(1) Territories and Possessions.-The Secretary shall reserve not to exceed

one half of 1 percent of the amount appropriated under this subchapter in each

fiscal year for payments to Guam, American Samoa, the Virgin Islands of the United

States, the Commonwealth of the Northern Mariana Islands, and the Trust Territory

of the Pacific Islands to be allotted in accordance with their respective needs.

"(2) Indians tribes.-The Secretary shall reserve not more than 3 percent of

the amount appropriated under section 658B in each fiscal year for payments to In-

dian tribes and tribal organizations with applications approved under subsection

(c).

"(b) State Allotment.-

"(1) General rule.-From the amounts appropriated under section 658B for each

fiscal year remaining after reservations under subsection (a), the Secretary shall

allot to each State an amount equal to the sum of-

"(A) an amount that bears the same ratio to 50 percent of such remainder as

the product of the young child factor of the State and the allotment percentage of

the State bears to the sum of the corresponding products for all States; and

"(B) an amount that bears the same ratio to 50 percent of such remainder as

the product of the school lunch factor of the State and the allotment percentage

of the State bears to the sum of the corresponding products for all States.

"(2) Young child factor.-The term 'young child factor' means the ratio of the

number of children in the State under 5 years of age to the number of such chil-

dren in all States as provided by the most recent annual estimates of population

in the States by the Census Bureau of the Department of Commerce.

"(3) School lunch factor.-The term 'school lunch factor' means the ratio of

the number of children in the State who are receiving free or reduced price

lunches under the school lunch program established under the National School Lunch

Act (42 U.S.C. 1751 et seq.) to the number of such children in all the States as

determined annually by the Department of Agriculture.

"(4) Allotment percentage.-

"(A) In general.-The allotment percentage for a State is determined by divid-

ing the per capita income of all individuals in the United States, by the per cap-

ita income of all individuals in the State.

"(B) Limitations.-If an allotment percentage determined under subpara-

graph (A)-

"(i) exceeds 1.2 percent, then the allotment percentage of that State shall
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be considered to be 1.2 percent; and

"(ii) is less than 0.8 percent, then the allotment percentage of the State

shall be considered to be 0.8 percent.

"(C) Per capita income.-For purposes of subparagraph (A), per capita income

shall be-

"(i) determined at 2-year intervals;

"(ii) applied for the 2-year period beginning on October 1 of the first fisc-

al year beginning on the date such determination is made; and

"(iii) equal to the average of the annual per capita incomes for the most re-

cent period of 3 consecutive years for which satisfactory data are available from

the Department of Commerce at the time such determination is made.

"(c) Payments for the Benefit of Indian Children.-

"(1) General authority.-From amounts reserved under subsection (a)(2), the

Secretary may make grants to or enter into contracts with Indian tribes or tribal

organizations that submit applications under this section, for the planning and

carrying out of programs or activities consistent with the purposes of this

subchapter.

"(2) Applications and requirements.-An application for a grant or contract un-

der this section shall provide that:

"(A) Coordination.-The applicant will coordinate, to the maximum extent feas-

ible, with the lead agency in the State or States in which the applicant will

carry out programs or activities under this section.

"(B) Services on reservations.-In the case of an applicant located in a State

other than Alaska, California, or Oklahoma, programs and activities under this

section will be carried out on the Indian reservation for the benefit of Indian

children.

"(C) Reports and audits.-The applicant will make such reports on, and conduct

such audits of, programs and activities under a grant or contract under this sec-

tion as the Secretary may require.

"(3) Consideration of secretarial approval.-In determining whether to approve

an application for a grant or contract under this section, the Secretary shall

take into consideration-

"(A) the availability of child care services provided in accordance with this

subchapter by the State or States in which the applicant proposes to carry out a

program to provide child care services; and

"(B) whether the applicant has the ability (including skills, personnel, re-

sources, community support, and other necessary components) to satisfactorily

carry out the proposed program or activity.

"(4) Three-year limit.-Grants or contracts under this section shall be for

periods not to exceed 3 years.

"(5) Dual eligibility of indian children.-The awarding of a grant or contract

under this section for programs or activities to be conducted in a State or States

shall not affect the eligibility of any Indian child to receive services provided

or to participate in programs and activities carried out under a grant to the

State or States under this subchapter.
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"(d) Data and Information.-The Secretary shall obtain from each appropriate

Federal agency, the most recent data and information necessary to determine the

allotments provided for in subsection (b).

"(e) Reallotments.-

"(1) In general.-Any portion of the allotment under subsection (b) to a State

that the Secretary determines is not required to carry out a State plan approved

under section 658E(d), in the period for which the allotment is made available,

shall be reallotted by the Secretary to other States in proportion to the original

allotments to the other States.

"(2) Limitations.-

"(A) Reduction.-The amount of any reallotment to which a state is entitled to

under paragraph (1) shall be reduced to the extent that it exceeds the amount that

the Secretary estimates will be used in the state to carry out a state plan ap-

proved under section 658e(d).

"(B) Reallotments.-The amount of such reduction shall be similarly reallotted

among states for which no reduction in an allotment or reallotment is required by

this subsection.

"(3) Amounts reallotted.-For purposes of any other section of this subchapter,

any amount reallotted to a State under this subsection shall be considered to be

part of the allotment made under subsection (b) to the State.

"(f) Definition.-For the purposes of this section, the term 'State' includes

only the 50 States, the District of Columbia, and the Commonwealth of Puerto Rico.

"SEC. 658P. DEFINITIONS.

"As used in this subchapter:

"(1) Caregiver.-The term 'caregiver' means an individual who provides a ser-

vice directly to an eligible child on a person-to-person basis.

"(2) Child care certificate.-The term 'child care certificate' means a certi-

ficate (that may be a check or other disbursement) that is issued by a State or

local government under this subchapter directly to a parent who may use such cer-

tificate only as payment for child care services. Nothing in this subchapter shall

preclude the use of such certificates for sectarian child care services if freely

chosen by the parent. For purposes of this subchapter, child care certificates

shall not be considered to be grants or contracts.

"(3) Elementary school.-The term 'elementary school' means a day or residen-

tial school that provides elementary education, as determined under State law.

"(4) Eligible child.-The term 'eligible child' means an individual-

"(A) who is less than 13 years of age;

"(B) whose family income does not exceed 75 percent of the State median income

for a family of the same size; and

"(C) who-

"(i) resides with a parent or parents who are working or attending a job

training or educational program; or

"(ii) is receiving, or needs to receive, protective services and resides with
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a parent or parents not described in clause (i).

"(5) Eligible child care provider.-The term 'eligible child care provider'

means-

"(A) a center-based child care provider, a group home child care provider, a

family child care provider, or other provider of child care services for compensa-

tion that-

"(i) is licensed, regulated, or registered under State law as described in

section 658E(c)(2)(E); and

"(ii) satisfies the State and local requirements, including those referred to

in section 658E(c)(2)(F);

applicable to the child care services it provides; or

"(B) a child care provider that is 18 years of age or older who provides child

care services only to eligible children who are, by affinity or consanguinity, or

by court decree, the grandchild, niece, or nephew of such provider, if such pro-

vider is registered and complies with any State requirements that govern child

care provided by the relative involved.

"(6) Family child care provider.-The term 'family child care provider' means

one individual who provides child care services for fewer than 24 hours per day,

as the sole caregiver, and in a private residence.

"(7) Indian tribe.-The term 'Indian tribe' has the meaning given it in section

4(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C.

450b(b)).

"(8) Lead agency.-The term 'lead agency' means the agency designated under

section 658B(a).

"(9) Parent.-The term 'parent' includes a legal guardian or other person

standing in loco parentis.

"(10) Secondary school.-The term 'secondary school' means a day or residential

school which provides secondary education, as determined under State law.

"(11) Secretary.-The term 'Secretary' means the Secretary of Health and Human

Services unless the context specifies otherwise.

"(12) Sliding fee scale.-The term 'sliding fee scale' means a system of cost

sharing by a family based on income and size of the family.

"(13) State.-The term 'State' means any of the several States, the District of

Columbia, the Virgin Islands of the United States, the Commonwealth of Puerto

Rico, Guam, American Samoa, the Commonwealth of the Northern Mariana Islands, and

the Trust Territory of the Pacific Islands.

"(14) Tribal organization.-The term 'tribal organization' has the meaning giv-

en it in section 4(c) of the Indian Self-Determination and Education Assistance

Act (25 U.S.C. 450b(c)).

"SEC. 658Q. PARENTAL RIGHTS AND RESPONSIBILITIES.

"Nothing in this subchapter shall be construed or applied in any manner to in-

fringe on or usurp the moral and legal rights and responsibilities of parents or

legal guardians.
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"SEC. 658R. SEVERABILITY.

"If any provision of this subchapter or the application thereof to any person

or circumstance is held invalid, the invalidity shall not affect other provisions

of applications of this subchapter which can be given effect without regard to the

invalid provision or application, and to this end the provisions of this

subchapter shall be severable.".

Subtitle B-Old-Age, Survivors, and Disability Insurance

SEC. 5100. TABLE OF CONTENTS.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

SEC. 5101. AMENDMENT OF THE SOCIAL SECURITY ACT.

Except as otherwise expressly provided, whenever in this subtitle an amendment

or repeal is expressed in terms of an amendment to, or repeal of, a section or

other provision, the reference shall be considered to be made to a section or oth-

er provision of the Social Security Act.

SEC. 5102. CONTINUATION OF DISABILITY BENEFITS DURING APPEAL.

Subsection (g) of section 223 (42 U.S.C. 423(g)) is amended-

(1) in paragraph (1), in the matter following subparagraph (C), by inserting

"or" after "hearing,", and by striking "pending, or (iii) June 1991." and insert-

ing "pending."; and

(2) by striking paragraph (3).

SEC. 5103. REPEAL OF SPECIAL DISABILITY STANDARD FOR WIDOWS AND WIDOWERS.

(a) In General.-Section 223(d)(2) (42 U.S.C. 423(d)(2)) is amended-

(1) in subparagraph (A), by striking "(except a widow, surviving divorced

wife, widower, or surviving divorced husband for purposes of section 202(e) or

(f))";

(2) by striking subparagraph (B); and

(3) by redesignating subparagraph (C) as subparagraph (B).

(b) Conforming Amendments.-

(1) The third sentence of section 216(i)(1) (42 U.S.C. 416(i)(1)) is amended

by striking "(2)(C)" and inserting "(2)(B)".

(2) Section 223(f)(1)(B) (42 U.S.C. 423(f)(1)(B)) is amended to read as fol-

lows:

"(B) the individual is now able to engage in substantial gainful activity;

or".

(3) Section 223(f)(2)(A)(ii) (42 U.S.C. 423(f)(2)(A)(ii)) is amended to read

as follows:

"(ii) the individual is now able to engage in substantial gainful activity,

H.R. CONF. REP. 101-964 Page 250
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS423&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS423&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS216&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS416&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS423&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS423&FindType=L


or".

(4) Section 223(f)(3) (42 U.S.C. 423(f)(3)) is amended by striking "therefore-

" and all that follows and inserting "therefore the individual is able to engage

in substantial gainful activity; or".

(5) Section 223(f) is further amended, in the matter following paragraph (4),

by striking "(or gainful activity in the case of a widow, surviving divorced wife,

widower, or surviving divorced husband)" each place it appears.

(c) Transitional Rules Relating to Medicaid and Medicare Eligibility.-

(1) Determination of medicaid eligibility.-Section 1634(d) (42 U.S.C.

1383c(d)) is amended-

(A) by redesignating paragraphs (1) and (2) as subparagraphs (A) and (B), re-

spectively;

(B) by striking "(d) If any person-" and inserting "(d)(1)This subsection ap-

plies with respect to any person who-";

(C) in subparagraph (A) (as redesignated), by striking "as required" and all

that follows through "but not entitled" and inserting "being then not entitled";

(D) in subparagraph (B) (as redesignated), by striking "section 1616(a)," and

inserting "section 1616(a) (or payments of the type described in section 212(a) of

Public Law 93-66)."; and

(E) by striking "such person shall" and all that follows and inserting the

following new paragraph:

"(2) For purposes of title XIX, each person with respect to whom this subsec-

tion applies-

"(A) shall be deemed to be a recipient of supplemental security income bene-

fits under this title if such person received such a benefit for the month before

the month in which such person began to receive a benefit described in paragraph

(1)(A), and

"(B) shall be deemed to be a recipient of State supplementary payments of the

type referred to in section 1616(a) of this Act (or payments of the type described

in section 212(a) of Public Law 93-66) if such person received such a payment for

the month before the month in which such person began to receive a benefit de-

scribed in paragraph (1)(A),

for so long as such person (i) would be eligible for such supplemental secur-

ity income benefits, or such State supplementary payments (or payments of the type

described in section 212(a) of Public Law 93-66), in the absence of benefits de-

scribed in paragraph (1)(A), and (ii) is not entitled to hospital insurance bene-

fits under part A of title XVIII.".

(2) Inclusion of months of ssi eligibility within 5-month disability waiting

period and 24-month medicare waiting period.-

(A) Widow's benefits based on disability.-Section 202(e)(5) (42 U.S.C.

402(e)(5)) is amended-

(i) in subparagraph (B), by striking "(i)" and "(ii)" and inserting "(I)" and

"(II)", respectively;

(ii) by redesignating subparagraphs (A) and (B) as clauses (i) and (ii), re-

spectively;
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(iii) by inserting "(A)" after "(5)"; and

(iv) by adding at the end the following new subparagraph:

"(B) For purposes of paragraph (1)(F)(i), each month in the period commencing

with the first month for which such widow or surviving divorced wife is first eli-

gible for supplemental security income benefits under title XVI, or State supple-

mentary payments of the type referred to in section 1616(a) (or payments of the

type described in section 212(a) of Public Law 93-66) which are paid by the Sec-

retary under an agreement referred to in section 1616(a) (or in section 212(b) of

Public Law 93-66), shall be included as one of the months of such waiting period

for which the requirements of subparagraph (A) have been met.".

(B) Widower's benefits based on disability.-Section 202(f)(6) (42 U.S.C.

402(f)(6)) is amended-

(i) in subparagraph (B), by striking "(i)" and "(ii)" and inserting "(I)" and

"(II)", respectively;

(ii) by redesignating subparagraphs (A) and (B) as clauses (i) and (ii), re-

spectively;

(iii) by inserting "(A)" after "(6)"; and

(iv) by adding at the end the following new subparagraph:

"(B) For purposes of paragraph (1)(F)(i), each month in the period commencing

with the first month for which such widower or surviving divorced husband is first

eligible for supplemental security income benefits under title XVI, or State sup-

plementary payments of the type referred to in section 1616(a) (or payments of the

type described in section 212(a) of Public Law 93-66) which are paid by the Sec-

retary under an agreement referred to in section 1616(a) (or in section 212(b) of

Public Law 93-66), shall be included as one of the months of such waiting period

for which the requirements of subparagraph (A) have been met.".

(C) Medicare benefits.-Section 226(e)(1) (42 U.S.C. 426(e)(1)) is amended-

(i) by redesignating subparagraphs (A) and (B) as clauses (i) and (ii), re-

spectively;

(ii) by inserting "(A)" after "(e)(1)"; and

(iii) by adding at the end the following new subparagraph:

"(B) For purposes of subsection (b)(2)(A)(iii), each month in the period com-

mencing with the first month for which an individual is first eligible for supple-

mental security income benefits under title XVI, or State supplementary payments

of the type referred to in section 1616(a) of this Act (or payments of the type

described in section 212(a) of Public Law 93-66) which are paid by the Secretary

under an agreement referred to in section 1616(a) (or in section 212(b) of Public

Law 93-66), shall be included as one of the 24 months for which such individual

must have been entitled to widow's or widower's insurance benefits on the basis of

disability in order to become entitled to hospital insurance benefits on that

basis.".

(d) Deemed Disability for Purposes of Entitlement to Widow's and Widower's In-

surance Benefits for Widows and Widowers on SSI Rolls.-

(1) Widow's insurance benefits.-Section 202(e) (42 U.S.C. 402(e)) is amended

by adding at the end the following new paragraph:
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"(9) An individual shall be deemed to be under a disability for purposes of

paragraph (1)(B)(ii) if such individual is eligible for supplemental security in-

come benefits under title XVI, or State supplementary payments of the type re-

ferred to in section 1616(a) (or payments of the type described in section 212(a)

of Public Law 93-66) which are paid by the Secretary under an agreement referred

to in section 1616(a) (or in section 212(b) of Public Law 93-66), for the month

for which all requirements of paragraph (1) for entitlement to benefits under this

subsection (other than being under a disability) are met.".

(2) Widower's insurance benefits.-Section 202(f) (42 U.S.C. 402(f)) is amended

by adding at the end the following new paragraph:

"(9) An individual shall be deemed to be under a disability for purposes of

paragraph (1)(B)(ii) if such individual is eligible for supplemental security in-

come benefits under title XVI, or State supplementary payments of the type re-

ferred to in section 1616(a) (or payments of the type described in section 212(a)

of Public Law 93-66) which are paid by the Secretary under an agreement referred

to in such section 1616(a) (or in section 212(b) of Public Law 93-66), for the

month for which all requirements of paragraph (1) for entitlement to benefits un-

der this subsection (other than being under a disability) are met.".

(e) Effective Date.-

(1) In general.-The amendments made by this section (other than para-

graphs (1) and (2)(C) of subsection (c)) shall apply with respect to monthly in-

surance benefits for months after December 1990 for which applications are filed

on or after January 1, 1991, or are pending on such date. The amendments made by

subsection (c)(1) shall apply with respect to medical assistance provided after

December 1990. The amendments made by subsection (c)(2)(C) shall apply with re-

spect to items and services furnished after December 1990.

(2) Application requirements for certain individuals on benefit rolls.-In the

case of any individual who-

(A) is entitled to disability insurance benefits under section 223 of the So-

cial Security Act for December 1990 or is eligible for supplemental security in-

come benefits under title XVI of such Act, or State supplementary payments of the

type referred to in section 1616(a) of such Act (or payments of the type described

in section 212(a) of Public Law 93-66) which are paid by the Secretary under an

agreement referred to in such section 1616(a) (or in section 212(b) of Public Law

93-66), for January 1991,

(B) applied for widow's or widower's insurance benefits under subsection (e)

or (f) of section 202 of the Social Security Act during 1990, and

(C) is not entitled to such benefits under such subsection (e) or (f) for any

month on the basis of such application by reason of the definition of disability

under section 223(d)(2)(B) of the Social Security Act (as in effect immediately

before the date of the enactment of this Act), and would have been so entitled for

such month on the basis of such application if the amendments made by this section

had been applied with respect to such application,

for purposes of determining such individual's entitlement to such benefits un-

der subsection (e) or (f) of section 202 of the Social Security Act for months
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after December 1990, the requirement of paragraph (1)(C)(i) of such subsection

shall be deemed to have been met.

SEC. 5104. DEPENDENCY REQUIREMENTS APPLICABLE TO A CHILD ADOPTEDBY A SURVIVING

SPOUSE.

(a) In General.-Section 216(e) (42 U.S.C. 416(e)) is amended in the second

sentence-

(1) by striking "at the time of such individual's death living in such indi-

vidual's household" and inserting "either living with or receiving at least one-

half of his support from such individual at the time of such individual's death";

and

(2) by striking "; except" and all that follows and inserting a period.

(b) Effective Date.-The amendments made by this section shall apply with re-

spect to benefits payable for months after December 1990, but only on the basis of

applications filed after December 31, 1990.

SEC. 5105. REPRESENTATIVE PAYEE REFORMS.

(a) Improvements in the Representative Payee Selection and Recruitment Pro-

cess.-

(1) Authority for certification of payments to representative payees.-

(A) Title ii.-Section 205(j)(1) (42 U.S.C. 405(j)) is amended to read as fol-

lows:

"REPRESENTATIVE PAYEES

"(j)(1) If the Secretary determines that the interest of any individual under

this title would be served thereby, certification of payment of such individual's

benefit under this title may be made, regardless of the legal competency or incom-

petency of the individual, either for direct payment to the individual, or for his

or her use and benefit, to another individual, or an organization, with respect to

whom the requirements of paragraph (2) have been met (hereinafter in this subsec-

tion referred to as the individual's 'representative payee'). If the Secretary or

a court of competent jurisdiction determines that a representative payee has mis-

used any individual's benefit paid to such representative payee pursuant to this

subsection or section 1631(a)(2), the Secretary shall promptly revoke certifica-

tion for payment of benefits to such representative payee pursuant to this subsec-

tion and certify payment to an alternative representative payee or to the indi-

vidual.".

(B) Title xvi.-

(i) In general.-Section 1631(a)(2)(A) (42 U.S.C. 1383(a)(2)(A)) is amended to

read as follows:

"(A)(i) Payments of the benefit of any individual may be made to any such in-

dividual or to the eligible spouse (if any) of such individual or partly to each.

"(ii) Upon a determination by the Secretary that the interest of such indi-
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vidual would be served thereby, or in the case of any individual or eligible

spouse referred to in section 1611(e)(3)(A), such payments shall be made, regard-

less of the legal competency or incompetency of the individual or eligible spouse,

to another individual, or an organization, with respect to whom the requirements

of subparagraph (B) have been met (in this paragraph referred to as such individu-

al's 'representative payee') for the use and benefit of the individual or eligible

spouse.

"(iii) If the Secretary or a court of competent jurisdiction determines that

the representative payee of an individual or eligible spouse has misused any bene-

fits which have been paid to the representative payee pursuant to clause (ii) or

section 205(j)(1), the Secretary shall promptly terminate payment of benefits to

the representative payee pursuant to this subparagraph, and provide for payment of

benefits to the individual or eligible spouse or to an alternative representative

payee of the individual or eligible spouse.".

(ii) Conforming amendments.-Section 1631(a)(2)(C) (42 U.S.C. 1383(a)(2)(C))

is amended-

(I) in clause (i), by striking "a person other than the individual or spouse

entitled to such payment" and inserting "representative payee of an individual or

spouse";

(II) in clauses (ii), (iii), and (iv), by striking "other person to whom such

payment is made" each place it appears and inserting "representative payee"; and

(III) in clause (v)-

(aa) by striking "person receiving payments on behalf of another" and insert-

ing "representative payee"; and

(bb) by striking "person receiving such payments" and inserting "representat-

ive payee".

(2) Procedure for selecting representative payees.-

(A) In general.-

(i) Title ii.-Section 205(j)(2) (42 U.S.C. 405(j)(2)) is amended to read as

follows:

"(2)(A) Any certification made under paragraph (1) for payment of benefits to

an individual's representative payee shall be made on the basis of-

"(i) an investigation by the Secretary of the person to serve as representat-

ive payee, which shall be conducted in advance of such certification and shall, to

the extent practicable, include a face-to-face interview with such person, and

"(ii) adequate evidence that such certification is in the interest of such in-

dividual (as determined by the Secretary in regulations).

"(B)(i) As part of the investigation referred to in subparagraph (A)(i), the

Secretary shall-

"(I) require the person being investigated to submit documented proof of the

identity of such person, unless information establishing such identity has been

submitted with an application for benefits under this title or title XVI,

"(II) verify such person's social security account number (or employer identi-

fication number),

"(III) determine whether such person has been convicted of a violation of sec-
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tion 208 or 1632, and

"(IV) determine whether certification of payment of benefits to such person

has been revoked pursuant to this subsection or payment of benefits to such person

has been terminated pursuant to section 1631(a)(2)(A)(iii) by reason of misuse of

funds paid as benefits under this title or title XVI.

"(ii) The Secretary shall establish and maintain a centralized file, which

shall be updated periodically and which shall be in a form which renders it read-

ily retrievable by each servicing office of the Social Security Administration.

Such file shall consist of-

"(I) a list of the names and social security account numbers (or employer

identification numbers) of all persons with respect to whom certification of pay-

ment of benefits has been revoked on or after January 1, 1991, pursuant to this

subsection, or with respect to whom payment of benefits has been terminated on or

after such date pursuant to section 1631(a)(2)(A)(iii), by reason of misuse of

funds paid as benefits under this title or title XVI, and

"(II) a list of the names and social security account numbers (or employer

identification numbers) of all persons who have been convicted of a violation of

section 208 or 1632.

"(C)(i) Benefits of an individual may not be certified for payment to any oth-

er person pursuant to this subsection if-

"(I) such person has previously been convicted as described in subparagraph

(B)(i)(III),

"(II) except as provided in clause (ii), certification of payment of benefits

to such person under this subsection has previously been revoked as described in

subparagraph (B)(i)(IV), or payment of benefits to such person pursuant to section

1631(a)(2)(A)(ii) has previously been terminated as described in section

1631(a)(2)(B)(ii)(IV), or

"(III) except as provided in clause (iii), such person is a creditor of such

individual who provides such individual with goods or services for consideration.

"(ii) The Secretary shall prescribe regulations under which the Secretary may

grant exemptions to any person from the provisions of clause (i)(II) on a case-

by-case basis if such exemption is in the best interest of the individual whose

benefits would be paid to such person pursuant to this subsection.

"(iii) Clause (i)(III) shall not apply with respect to any person who is a

creditor referred to therein if such creditor is-

"(I) a relative of such individual if such relative resides in the same house-

hold as such individual,

"(II) a legal guardian or legal representative of such individual,

"(III) a facility that is licensed or certified as a care facility under the

law of a State or a political subdivision of a State,

"(IV) a person who is an administrator, owner, or employee of a facility re-

ferred to in subclause (III) if such individual resides in such facility, and the

certification of payment to such facility or such person is made only after good

faith efforts have been made by the local servicing office of the Social Security

Administration to locate an alternative representative payee to whom such certi-

H.R. CONF. REP. 101-964 Page 256
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



fication of payment would serve the best interests of such individual, or

"(V) an individual who is determined by the Secretary, on the basis of written

findings and under procedures which the Secretary shall prescribe by regulation,

to be acceptable to serve as a representative payee.

"(iv) The procedures referred to in clause (iii)(V) shall require the indi-

vidual who will serve as representative payee to establish, to the satisfaction of

the Secretary, that-

"(I) such individual poses no risk to the beneficiary,

"(II) the financial relationship of such individual to the beneficiary poses

no substantial conflict of interest, and

"(III) no other more suitable representative payee can be found.

"(D)(i) Subject to clause (ii), if the Secretary makes a determination de-

scribed in the first sentence of paragraph (1) with respect to any individual's

benefit and determines that direct payment of the benefit to the individual would

cause substantial harm to the individual, the Secretary may defer (in the case of

initial entitlement) or suspend (in the case of existing entitlement) direct pay-

ment of such benefit to the individual, until such time as the selection of a rep-

resentative payee is made pursuant to this subsection.

"(ii)(I) Except as provided in subclause (II), any deferral or suspension of

direct payment of a benefit pursuant to clause (i) shall be for a period of not

more than 1 month.

"(II) Subclause (I) shall not apply in any case in which the individual is, as

of the date of the Secretary's determination, legally incompetent or under the age

of 15.

"(iii) Payment pursuant to this subsection of any benefits which are deferred

or suspended pending the selection of a representative payee shall be made to the

individual or the representative payee as a single sum or over such period of time

as the Secretary determines is in the best interest of the individual entitled to

such benefits.

"(E)(i) Any individual who is dissatisfied with a determination by the Secret-

ary to certify payment of such individual's benefit to a representative payee un-

der paragraph (1) or with the designation of a particular person to serve as rep-

resentative payee shall be entitled to a hearing by the Secretary to the same ex-

tent as is provided in subsection (b), and to judicial review of the Secretary's

final decision as is provided in subsection (g).

"(ii) In advance of the certification of payment of an individual's benefit to

a representative payee under paragraph (1), the Secretary shall provide written

notice of the Secretary's initial determination to certify such payment. Such no-

tice shall be provided to such individual, except that, if such individual-

"(I) is under the age of 15,

"(II) is an unemancipated minor under the age of 18, or

"(III) is legally incompetent,

then such notice shall be provided solely to the legal guardian or legal rep-

resentative of such individual.

"(iii) Any notice described in clause (ii) shall be clearly written in lan-
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guage that is easily understandable to the reader, shall identify the person to be

designated as such individual's representative payee, and shall explain to the

reader the right under clause (i) of such individual or of such individual's legal

guardian or legal representative-

"(I) to appeal a determination that a representative payee is necessary for

such individual,

"(II) to appeal the designation of a particular person to serve as the repres-

entative payee of such individual, and

"(III) to review the evidence upon which such designation is based and submit

additional evidence.".

(ii) Title xvi.-Section 1631(a)(2)(B) (42 U.S.C. 1383(a)(2)(B)) is amended to

read as follows:

"(B)(i) Any determination made under subparagraph (A) for payment of benefits

to the representative payee of an individual or eligible spouse shall be made on

the basis of-

"(I) an investigation by the Secretary of the person to serve as representat-

ive payee, which shall be conducted in advance of such payment, and shall, to the

extent practicable, include a face-to-face interview with such person; and

"(II) adequate evidence that such payment is in the interest of the individual

or eligible spouse (as determined by the Secretary in regulations).

"(ii) As part of the investigation referred to in clause (i)(I), the Secretary

shall-

"(I) require the person being investigated to submit documented proof of the

identity of such person, unless information establishing such identity was submit-

ted with an application for benefits under title II or this title;

"(II) verify the social security account number (or employer identification

number) of such person;

"(III) determine whether such person has been convicted of a violation of sec-

tion 208 or 1632; and

"(IV) determine whether payment of benefits to such person has been terminated

pursuant to subparagraph (A)(iii), and whether certification of payment of bene-

fits to such person has been revoked pursuant to section 205(j), by reason of mis-

use of funds paid as benefits under title II or this title.

"(iii) Benefits of an individual may not be paid to any other person pursuant

to subparagraph (A)(ii) if-

"(I) such person has previously been convicted as described in

clause (ii)(III);

"(II) except as provided in clause (iv), payment of benefits to such person

pursuant to subparagraph (A)(ii) has previously been terminated as described in

clause (ii)(IV), or certification of payment of benefits to such person under sec-

tion 205(j) has previously been revoked as described in section

205(j)(2)(B)(i)(IV); or

"(III) except as provided in clause (v), such person is a creditor of such in-

dividual who provides such individual with goods or services for consideration.

"(iv) The Secretary shall prescribe regulations under which the Secretary may
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grant an exemption from clause (iii)(II) to any person on a case-by-case basis if

such exemption would be in the best interest of the individual or eligible spouse

whose benefits under this title would be paid to such person pursuant to subpara-

graph (A)(ii).

"(v) Clause (iii)(III) shall not apply with respect to any person who is a

creditor referred to therein if such creditor is-

"(I) a relative of such individual if such relative resides in the same house-

hold as such individual;

"(II) a legal guardian or legal representative of such individual;

"(III) a facility that is licensed or certified as a care facility under the

law of a State or a political subdivision of a State;

"(IV) a person who is an administrator, owner, or employee of a facility re-

ferred to in subclause (III) if such individual resides in such facility, and the

payment of benefits under this title to such facility or such person is made only

after good faith efforts have been made by the local servicing office of the So-

cial Security Administration to locate an alternative representative payee to whom

the payment of such benefits would serve the best interests of such individual; or

"(V) an individual who is determined by the Secretary, on the basis of written

findings and under procedures which the Secretary shall prescribe by regulation,

to be acceptable to serve as a representative payee.

"(vi) The procedures referred to in clause (v)(V) shall require the individual

who will serve as representative payee to establish, to the satisfaction of the

Secretary, that-

"(I) such individual poses no risk to the beneficiary;

"(II) the financial relationship of such individual to the beneficiary poses

no substantial conflict of interest; and

"(III) no other more suitable representative payee can be found.

"(vii) Subject to clause (viii), if the Secretary makes a determination de-

scribed in subparagraph (A)(ii) with respect to any individual's benefit and de-

termines that direct payment of the benefit to the individual would cause substan-

tial harm to the individual, the Secretary may defer (in the case of initial enti-

tlement) or suspend (in the case of existing entitlement) direct payment of such

benefit to the individual, until such time as the selection of a representative

payee is made pursuant to this subparagraph.

"(viii)(I) Except as provided in subclause (II), any deferral or suspension of

direct payment of a benefit pursuant to clause (vii) shall be for a period of not

more than 1 month.

"(II) Subclause (I) shall not apply in any case in which the individual or

eligible spouse is, as of the date of the Secretary's determination, legally in-

competent, under the age 15 years, or a drug addict or alcoholic referred to in

section 1611(e)(3)(A).

"(ix) Payment pursuant to this subparagraph of any benefits which are deferred

or suspended pending the selection of a representative payee shall be made to the

individual, or to the representative payee upon such selection, as a single sum or

over such period of time as the Secretary determines is in the best interests of
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the individual entitled to such benefits.

"(x) Any individual who is dissatisfied with a determination by the Secretary

to pay such individual's benefits to a representative payee under this title, or

with the designation of a particular person to serve as representative payee,

shall be entitled to a hearing by the Secretary, and to judicial review of the

Secretary's final decision, to the same extent as is provided in subsection (c).

"(xi) In advance of the first payment of an individual's benefit to a repres-

entative payee under subparagraph (A)(ii), the Secretary shall provide written no-

tice of the Secretary's initial determination to make any such payment. Such no-

tice shall be provided to such individual, except that, if such individual-

"(I) is under the age of 15,

"(II) is an unemancipated minor under the age of 18, or

"(III) is legally incompetent,

then such notice shall be provided solely to the legal guardian or legal rep-

resentative of such individual.

"(xii) Any notice described in clause (xi) shall be clearly written in lan-

guage that is easily understandable to the reader, shall identify the person to be

designated as such individual's representative payee, and shall explain to the

reader the right under clause (x) of such individual or of such individual's legal

guardian or legal representative-

"(I) to appeal a determination that a representative payee is necessary for

such individual,

"(II) to appeal the designation of a particular person to serve as the repres-

entative payee of such individual, and

"(III) to review the evidence upon which such designation is based and submit

additional evidence.".

(B) Report on feasibility of obtaining ready access to certain criminal fraud

records.-As soon as practicable after the date of the enactment of this Act, the

Secretary of Health and Human Services, in consultation with the Attorney General

of the United States and the Secretary of the Treasury, shall study the feasibil-

ity of establishing and maintaining a current list, which would be readily avail-

able to local offices of the Social Security Administration for use in investiga-

tions undertaken pursuant to section 205(j)(2) or 1631(a)(2)(B) of the Social Se-

curity Act, of the names and social security account numbers of individuals who

have been convicted of a violation of section 495 of title 18, United States Code.

The Secretary of Health and Human Services shall, not later than July 1, 1992,

submit the results of such study, together with any recommendations, to the Com-

mittee on Ways and Means of the House of Representatives and the Committee on Fin-

ance of the Senate.

(3) Provision for compensation of qualified organizations serving as repres-

entative payees.-

(A) In general.-

(i) Title ii.-Section 205(j) (42 U.S.C. 405(j)) is amended by redesignating

paragraph (4) as paragraph (5), and by inserting after paragraph (3) the following

new paragraph:
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"(4)(A) A qualified organization may collect from an individual a monthly fee

for expenses (including overhead) incurred by such organization in providing ser-

vices performed as such individual's representative payee pursuant to this subsec-

tion if such fee does not exceed the lesser of-

"(i) 10 percent of the monthly benefit involved, or

"(ii) $25.00 per month.

Any agreement providing for a fee in excess of the amount permitted under this

subparagraph shall be void and shall be treated as misuse by such organization of

such individual's benefits.

"(B) For purposes of this paragraph, the term 'qualified organization' means

any community-based nonprofit social service agency which is bonded or licensed in

each State in which it serves as a representative payee and which, in accordance

with any applicable regulations of the Secretary-

"(i) regularly provides services as the representative payee, pursuant to this

subsection or section 1631(a)(2), concurrently to 5 or more individuals,

"(ii) demonstrates to the satisfaction of the Secretary that such agency is

not otherwise a creditor of any such individual, and

"(iii) was in existence on October 1, 1988.

The Secretary shall prescribe regulations under which the Secretary may grant

an exception from clause (ii) for any individual on a case-by-case basis if such

exception is in the best interests of such individual.

"(C) Any qualified organization which knowingly charges or collects, directly

or indirectly, any fee in excess of the maximum fee prescribed under subparagraph

(A) or makes any agreement, directly or indirectly, to charge or collect any fee

in excess of such maximum fee, shall be fined in accordance with title 18, United

States Code, or imprisoned not more than 6 months, or both.

"(D) This paragraph shall cease to be effective on July 1, 1994.".

(ii) Title xvi.-Section 1631(a)(2) (42 U.S.C. 1383(a)(2)) is amended-

(I) by redesignating subparagraph (D) as subparagraph (E);

(II) by inserting after subparagraph (C) the following:

"(D)(i) A qualified organization may collect from an individual a monthly fee

for expenses (including overhead) incurred by such organization in providing ser-

vices performed as such individual's representative payee pursuant to subparagraph

(A)(ii) if the fee does not exceed the lesser of-

"(I) 10 percent of the monthly benefit involved, or

"(II) $25.00 per month.

Any agreement providing for a fee in excess of the amount permitted under this

clause shall be void and shall be treated as misuse by the organization of such

individual's benefits.

"(ii) For purposes of this subparagraph, the term 'qualified organization'

means any community-based nonprofit social service agency which-

"(I) is bonded or licensed in each State in which the agency serves as a rep-

resentative payee;

"(II) in accordance with any applicable regulations of the Secretary-

"(aa) regularly provides services as a representative payee pursuant to sub-
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paragraph (A)(ii) or section 205(j)(4) concurrently to 5 or more individuals;

"(bb) demonstrates to the satisfaction of the Secretary that such agency is

not otherwise a creditor of any such individual; and

"(cc) was in existence on October 1, 1988.

The Secretary shall prescribe regulations under which the Secretary may grant

an exception from subclause (II)(bb) for any individual on a case-by-case basis if

such exception is in the best interests of such individual.

"(iii) Any qualified organization which knowingly charges or collects, dir-

ectly or indirectly, any fee in excess of the maximum fee prescribed under clause

(i) or makes any agreement, directly or indirectly, to charge or collect any fee

in excess of such maximum fee, shall be fined in accordance with title 18, United

States Code, or imprisoned not more than 6 months, or both.

"(iv) This subparagraph shall cease to be effective on July 1, 1994.".

(B) Studies and reports.-

(i) Report by secretary of health and human services.-Not later than January

1, 1993, the Secretary of Health and Human Services shall transmit a report to the

Committee on Ways and Means of the House of Representatives and the Committee on

Finance of the Senate setting forth the number and types of qualified organiza-

tions which have served as representative payees and have collected fees for such

service pursuant to any amendment made by subparagraph (A).

(ii) Report by comptroller general.-Not later than July 1, 1992, the Comp-

troller General of the United States shall conduct a study of the advantages and

disadvantages of allowing qualified organizations serving as representative payees

to charge fees pursuant to the amendments made by subparagraph (A) and shall

transmit a report to the Committee on Ways and Means of the House of Representat-

ives and the Committee on Finance of the Senate setting forth the results of such

study.

(4) Study relating to feasibility of screening of individuals with criminal

records.-As soon as practicable after the date of the enactment of this Act, the

Secretary of Health and Human Services shall conduct a study of the feasibility of

determining the type of representative payee applicant most likely to have a

felony or misdemeanor conviction, the suitability of individuals with prior con-

victions to serve as representative payees, and the circumstances under which such

applicants could be allowed to serve as representative payees. The Secretary shall

transmit the results of such study to the Committee on Ways and Means of the House

of Representatives and the Committee on Finance of the Senate not later than July

1, 1992.

(5) Effective dates.-

(A) Use and selection of representative payees.-The amendments made by para-

graphs (1) and (2) shall take effect July 1, 1991, and shall apply only with re-

spect to-

(i) certifications of payment of benefits under title II of the Social Secur-

ity Act to representative payees made on or after such date; and

(ii) provisions for payment of benefits under title XVI of such Act to rep-

resentative payees made on or after such date.
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(B) Compensation of representative payees.-The amendments made by paragraph

(3) shall take effect July 1, 1991, and the Secretary of Health and Human Services

shall prescribe initial regulations necessary to carry out such amendments not

later than such date.

(b) Improvements in Recordkeeping and Auditing Requirements.-

(1) Improved access to certain information.-

(A) In general.-Section 205(j)(3) (42 U.S.C. 605(j)(3)) is amended-

(i) by striking subparagraph (B);

(ii) by redesignating subparagraphs (C), (D), and (E) as subparagraphs (B),

(C), and (D), respectively;

(iii) in subparagraph (D) (as so redesignated), by striking "(A), (B), (C),

and (D)" and inserting "(A), (B), and (C)"; and

(iv) by adding at the end the following new subparagraphs:

"(E) The Secretary shall maintain a centralized file, which shall be updated

periodically and which shall be in a form which will be readily retrievable by

each servicing office of the Social Security Administration, of-

"(i) the address and the social security account number (or employer identi-

fication number) of each representative payee who is receiving benefit payments

pursuant to this subsection or section 1631(a)(2), and

"(ii) the address and social security account number of each individual for

whom each representative payee is reported to be providing services as represent-

ative payee pursuant to this subsection or section 1631(a)(2).

"(F) Each servicing office of the Administration shall maintain a list, which

shall be updated periodically, of public agencies and community-based nonprofit

social service agencies which are qualified to serve as representative payees pur-

suant to this subsection or section 1631(a)(2) and which are located in the area

served by such servicing office.".

(B) Effective date.-The amendments made by subparagraph (A) shall take effect

October 1, 1992, and the Secretary of Health and Human Services shall take such

actions as are necessary to ensure that the requirements of section 205(j)(3)(E)

of the Social Security Act (as amended by subparagraph (A) of this paragraph) are

satisfied as of such date.

(2) Study relating to more stringent oversight of high-risk representative

payees.-

(A) In general.-As soon as practicable after the date of the enactment of this

Act, the Secretary of Health and Human Services shall conduct a study of the need

for a more stringent accounting system for high-risk representative payees than is

otherwise generally provided under section 205(j)(3) or 1631(a)(2)(C) of the So-

cial Security Act, which would include such additional reporting requirements, re-

cord maintenance requirements, and other measures as the Secretary considers ne-

cessary to determine whether services are being appropriately provided by such

payees in accordance with such sections 205(j) and 1631(a)(2).

(B) Special procedures.-In such study, the Secretary shall determine the ap-

propriate means of implementing more stringent, statistically valid procedures

for-
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(i) reviewing reports which would be submitted to the Secretary under any

system described in subparagraph (A), and

(ii) periodic, random audits of records which would be kept under such a sys-

tem,

in order to identify any instances in which high-risk representative payees

are misusing payments made pursuant to section 205(j) or 1631(a)(2) of the Social

Security Act.

(C) High-risk representative payee.-For purposes of this paragraph, the term

"high-risk representative payee" means a representative payee under section 205(j)

or 1631(a)(2) of the Social Security Act (42 U.S.C. 405(j) and 1383(a)(2), re-

spectively) (other than a Federal or State institution) who-

(i) regularly provides concurrent services as a representative payee under

such section 205(j), such section 1631(a)(2), or both such sections, for 5 or more

individuals who are unrelated to such representative payee,

(ii) is neither related to an individual on whose behalf the payee is being

paid benefits nor living in the same household with such individual,

(iii) is a creditor of such individual, or

(iv) is in such other category of payees as the Secretary may determine ap-

propriate.

(D) Report.-The Secretary shall report to the Committee on Ways and Means of

the House of Representatives and the Committee on Finance of the Senate the res-

ults of the study, together with any recommendations, not later than July 1, 1992.

Such report shall include an evaluation of the feasibility and desirability of le-

gislation implementing stricter accounting and review procedures for high-risk

representative payees in all servicing offices of the Social Security Administra-

tion (together with proposed legislative language).

(3) Demonstration projects relating to provision of information to local agen-

cies providing child and adult protective services.-

(A) In general.-As soon as practicable after the date of the enactment of this

Act, the Secretary of Health and Human Services shall implement a demonstration

project under this paragraph in all or part of not fewer than 2 States. Under each

such project, the Secretary shall enter into an agreement with the State in which

the project is located to make readily available, for the duration of the project,

to the appropriate State agency, a listing of addresses of multiple benefit recip-

ients.

(B) Listing of addresses of multiple benefit recipients.-The list referred to

in subparagraph (A) shall consist of a current list setting forth each address

within the State at which benefits under title II, benefits under title XVI, or

any combination of such benefits are being received by 5 or more individuals. For

purposes of this subparagraph, in the case of benefits under title II, all indi-

viduals receiving benefits on the basis of the wages and self-employment income of

the same individual shall be counted as 1 individual.

(C) Appropriate state agency.-The appropriate State agency referred to in sub-

paragraph (A) is the agency of the State which the Secretary determines is primar-

ily responsible for regulating care facilities operated in such State or providing
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for child and adult protective services in such State.

(D) Report.-The Secretary shall report to the Committee on Ways and Means of

the House of Representatives and the Committee on Finance of the Senate concerning

such demonstration projects, together with any recommendations, not later than Ju-

ly 1, 1992. Such report shall include an evaluation of the feasibility and de-

sirability of legislation implementing the programs established pursuant to this

paragraph on a permanent basis.

(E) State.-For purposes of this paragraph, the term "State" means a State, in-

cluding the entities included in such term by section 210(h) of the Social Secur-

ity Act (42 U.S.C. 410(h)).

(c) Restitution.-

(1) Title ii.-Section 205(j) (42 U.S.C. 405(j)) is amended by redesignating

paragraph (5) (as so redesignated by subsection (a)(3)(A)(i) of this section) as

paragraph (6) and by inserting after paragraph (4) (as added by subsection

(a)(3)(A)(i)) the following new paragraph:

"(5) In cases where the negligent failure of the Secretary to investigate or

monitor a representative payee results in misuse of benefits by the representative

payee, the Secretary shall certify for payment to the beneficiary or the benefi-

ciary's alternative representative payee an amount equal to such misused benefits.

The Secretary shall make a good faith effort to obtain restitution from the ter-

minated representative payee.".

(2) Title xvi.-Section 1631(a)(2) (42 U.S.C. 1383(a)(2)) is amended by redes-

ignating subparagraph (E) (as so redesignated by subsection (a)(3)(A)(ii)(I) of

this section) as subparagraph (F) and by inserting after subparagraph (D) (as ad-

ded by subsection (a)(3)(A)(i)(III)) the following new subparagraph:

"(E) Restitution.-In cases where the negligent failure of the Secretary to in-

vestigate or monitor a representative payee results in misuse of benefits by the

representative payee, the Secretary shall make payment to the beneficiary or the

beneficiary's representative payee of an amount equal to such misused benefits.

The Secretary shall make a good faith effort to obtain restitution from the ter-

minated representative payee.".

(d) Reports to the Congress.-

(1) In general.-

(A) Title ii.-Section 205(j)(5) (as so redesignated by subsection (c)(1) of

this section) is amended to read as follows:

"(5) The Secretary shall include as a part of the annual report required under

section 704 information with respect to the implementation of the preceding provi-

sions of this subsection, including the number of cases in which the representat-

ive payee was changed, the number of cases discovered where there has been a mis-

use of funds, how any such cases were dealt with by the Secretary, the final dis-

position of such cases, including any criminal penalties imposed, and such other

information as the Secretary determines to be appropriate.".

(B) Title xvi.-Section 1631(a)(2)(E) (42 U.S.C. 1383(a)(2)(E)), as so redesig-

nated by subsection (c)(2) of this section, is amended to read as follows:

"(E) The Secretary shall include as a part of the annual report required under

H.R. CONF. REP. 101-964 Page 265
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS410&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS405&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1383&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1383&FindType=L


section 704 information with respect to the implementation of the preceding provi-

sions of this paragraph, including-

"(i) the number of cases in which the representative payee was charged;

"(ii) the number of cases discovered where there has been a misuse of funds;

"(iii) how any such cases were dealt with by the Secretary;

"(iv) the final disposition of such cases (including any criminal penalties

imposed); and

"(v) such other information as the Secretary determines to be appropriate.".

(2) Effective date.-The amendments made by paragraph (1) shall apply with re-

spect to annual reports issued for years after 1991.

(3) Feasibility study regarding involvement of department of veterans af-

fairs.-As soon as practicable after the date of the enactment of this Act, the

Secretary of Health and Human Services, in cooperation with the Secretary of Vet-

erans Affairs, shall conduct a study of the feasibility of designating the Depart-

ment of Veterans Affairs as the lead agency for purposes of selecting, appointing,

and monitoring representative payees for those individuals who receive benefits

paid under title II or XVI of the Social Security Act and benefits paid by the De-

partment of Veterans Affairs. Not later than 180 days after the date of the enact-

ment of this Act, the Secretary of Health and Human Services shall transmit to the

Committee on Ways and Means of the House of Representatives and the Committee on

Finance of the Senate a report setting forth the results of such study, together

with any recommendations.

SEC. 5106. FEES FOR REPRESENTATION OF CLAIMANTS IN ADMINISTRATIVE PROCEEDINGS.

(a) In General.-

(1) Title ii.-Subsection (a) of section 206 (42 U.S.C. 406(a)) is amended-

(A) by inserting "(1)" after "(a)";

(B) in the fifth sentence, by striking "Whenever" and inserting "Except as

provided in paragraph (2)(A), whenever"; and

(C) by striking the sixth sentence and all that follows through "Any person

who" in the seventh sentence and inserting the following:

"(2)(A) In the case of a claim of entitlement to past-due benefits under this

title, if-

"(i) an agreement between the claimant and another person regarding any fee to

be recovered by such person to compensate such person for services with respect to

the claim is presented in writing to the Secretary prior to the time of the Sec-

retary's determination regarding the claim,

"(ii) the fee specified in the agreement does not exceed the lesser of-

"(I) 25 percent of the total amount of such past-due benefits (as determined

before any applicable reduction under section 1127(a)), or

"(II) $4,000, and

"(iii) the determination is favorable to the claimant,

then the Secretary shall approve that agreement at the time of the favorable

determination, and (subject to paragraph (3)) the fee specified in the agreement
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shall be the maximum fee. The Secretary may from time to time increase the dollar

amount under clause (ii)(II) to the extent that the rate of increase in such

amount, as determined over the period since January 1, 1991, does not at any time

exceed the rate of increase in primary insurance amounts under section 215(i)

since such date. The Secretary shall publish any such increased amount in the Fed-

eral Register.

"(B) For purposes of this subsection, the term 'past-due benefits' excludes

any benefits with respect to which payment has been continued pursuant to subsec-

tion (g) or (h) of section 223.

"(C) In the case of a claim with respect to which the Secretary has approved

an agreement pursuant to subparagraph (A), the Secretary shall provide the

claimant and the person representing the claimant a written notice of-

"(i) the dollar amount of the past-due benefits (as determined before any ap-

plicable reduction under section 1127(a)) and the dollar amount of the past-due

benefits payable to the claimant,

"(ii) the dollar amount of the maximum fee which may be charged or recovered

as determined under this paragraph, and

"(iii) a description of the procedures for review under paragraph (3).

"(3)(A) The Secretary shall provide by regulation for review of the amount

which would otherwise be the maximum fee as determined under paragraph (2) if,

within 15 days after receipt of the notice provided pursuant to paragraph (2)(C)-

"(i) the claimant, or the administrative law judge or other adjudicator who

made the favorable determination, submits a written request to the Secretary to

reduce the maximum fee, or

"(ii) the person representing the claimant submits a written request to the

Secretary to increase the maximum fee.

Any such review shall be conducted after providing the claimant, the person

representing the claimant, and the adjudicator with reasonable notice of such re-

quest and an opportunity to submit written information in favor of or in opposi-

tion to such request. The adjudicator may request the Secretary to reduce the max-

imum fee only on the basis of evidence of the failure of the person representing

the claimant to represent adequately the claimant's interest or on the basis of

evidence that the fee is clearly excessive for services rendered.

"(B)(i) In the case of a request for review under subparagraph (A) by the

claimant or by the person representing the claimant, such review shall be conduc-

ted by the administrative law judge who made the favorable determination or, if

the Secretary determines that such administrative law judge is unavailable or if

the determination was not made by an administrative law judge, such review shall

be conducted by another person designated by the Secretary for such purpose.

"(ii) In the case of a request by the adjudicator for review under subpara-

graph (A), the review shall be conducted by the Secretary or by an administrative

law judge or other person (other than such adjudicator) who is designated by the

Secretary.

"(C) Upon completion of the review, the administrative law judge or other per-

son conducting the review shall affirm or modify the amount which would otherwise
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be the maximum fee. Any such amount so affirmed or modified shall be considered

the amount of the maximum fee which may be recovered under paragraph (2). The de-

cision of the administrative law judge or other person conducting the review shall

not be subject to further review.

"(4)(A) Subject to subparagraph (B), if the claimant is determined to be en-

titled to past-due benefits under this title and the person representing the

claimant is an attorney, the Secretary shall, notwithstanding section 205(i), cer-

tify for payment out of such past-due benefits (as determined before any applic-

able reduction under section 1127(a)) to such attorney an amount equal to so much

of the maximum fee as does not exceed 25 percent of such past-due benefits (as de-

termined before any applicable reduction under section 1127(a)).

"(B) The Secretary shall not in any case certify any amount for payment to the

attorney pursuant to this paragraph before the expiration of the 15-day period re-

ferred to in paragraph (3)(A) or, in the case of any review conducted under para-

graph (3), before the completion of such review.

"(5) Any person who".

(2) Title XVI.-Paragraph (2)(A) of section 1631(d) (42 U.S.C. 1383(d)(2)(A))

is amended to read as follows:

"(2)(A) The provisions of section 206(a) (other than paragraph (4) thereof)

shall apply to this part to the same extent as they apply in the case of title II,

except that paragraph (2) thereof shall be applied-

"(i) by substituting 'section 1127(a) or 1631(g)' for 'section 1127(a)'; and

"(ii) by substituting 'section 1631(a)(7)(A) or the requirements of due pro-

cess of law' for 'subsection (g) or (h) of section 223'.".

(b) Protection of Attorney's Fees From Offsetting SSI Bene-

fits.-Subsection (a) of section 1127 (42 U.S.C. 1320a-6(a)) is amended by adding

at the end the following new sentence: "A benefit under title II shall not be re-

duced pursuant to the preceding sentence to the extent that any amount of such be-

nefit would not otherwise be available for payment in full of the maximum fee

which may be recovered from such benefit by an attorney pursuant to section

206(a)(4).".

(c) Limitatation of Travel Expenses for Representation of Claimants at Admin-

istrative Proceedings.-Section 201(j) (42 U.S.C. 401(j)), section 1631(h) (42

U.S.C. 1383(h)), and section 1817(i) (42 U.S.C. 1395i(i)) are each amended by

adding at the end the following new sentence: "The amount available for payment

under this subsection for travel by a representative to attend an administrative

proceeding before an administrative law judge or other adjudicator shall not ex-

ceed the maximum amount allowable under this subsection for such travel originat-

ing within the geographic area of the office having jurisdiction over such pro-

ceeding.".

(d) Effective Date.-The amendments made by this section shall apply with re-

spect to determinations made on or after July 1, 1991, and to reimbursement for

travel expenses incurred on or after April 1, 1991.

SEC. 5107. APPLICABILITY OF ADMINISTRATIVE RES JUDICATA; RELATED NOTICE REQUIRE-
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MENTS.

(a) In General.-

(1) Title ii.-Section 205(b) (42 U.S.C. 405(b)) is amended by adding at the

end the following new paragraph:

"(3)(A) A failure to timely request review of an initial adverse determination

with respect to an application for any benefit under this title or an adverse de-

termination on reconsideration of such an initial determination shall not serve as

a basis for denial of a subsequent application for any benefit under this title if

the applicant demonstrates that the applicant, or any other individual referred to

in paragraph (1), failed to so request such a review acting in good faith reliance

upon incorrect, incomplete, or misleading information, relating to the con-

sequences of reapplying for benefits in lieu of seeking review of an adverse de-

termination, provided by any officer or employee of the Social Security Adminis-

tration or any State agency acting under section 221.

"(B) In any notice of an adverse determination with respect to which a review

may be requested under paragraph (1), the Secretary shall describe in clear and

specific language the effect on possible entitlement to benefits under this title

of choosing to reapply in lieu of requesting review of the determination.".

(2) Title xvi.-Section 1631(c)(1) (42 U.S.C. 1383(c)(1)) is amended-

(A) by inserting "(A)" after "(c)(1)"; and

(B) by adding at the end the following:

"(B)(i) A failure to timely request review of an initial adverse determination

with respect to an application for any payment under this title or an adverse de-

termination on reconsideration of such an initial determination shall not serve as

a basis for denial of a subsequent application for any payment under this title if

the applicant demonstrates that the applicant, or any other individual referred to

in paragraph (1), failed to so request such a review acting in good faith reliance

upon incorrect, incomplete, or misleading information, relating to the con-

sequences of reapplying for payments in lieu of seeking review of an adverse de-

termination, provided by any officer or employee of the Social Security Adminis-

tration or any State agency acting under section 221.

"(ii) In any notice of an adverse determination with respect to which a review

may be requested under paragraph (1), the Secretary shall describe in clear and

specific language the effect on possible eligibility to receive payments under

this title of choosing to reapply in lieu of requesting review of the determina-

tion.".

(b) Effective Date.-The amendments made by this section shall apply with re-

spect to adverse determinations made on or after July 1, 1991.

SEC. 5108. DEMONSTRATION PROJECTS RELATING TO ACCOUNTABILITY FOR TELEPHONE SERVICE

CENTER COMMUNICATIONS.

(a) In General.-The Secretary of Health and Human Services shall develop and

carry out demonstration projects designed to implement the accountability proced-

ures described in subsection (b) in each of not fewer than 3 telephone service
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centers operated by the Social Security Administration. Telephone service centers

shall be selected for implementation of the accountability procedures so as to

permit a thorough evaluation of such procedures as they would operate in conjunc-

tion with the service technology most recently employed by the Social Security Ad-

ministration. Each such demonstration project shall commence not later than 180

days after the date of the enactment of this Act and shall remain in operation for

not less than 1 year and not more than 3 years.

(b) Accountability Procedures.-

(1) In General.-During the period of each demonstration project developed and

carried out by the Secretary of Health and Human Services with respect to a tele-

phone service center pursuant to subsection (a), the Secretary shall provide for

the application at such telephone service center of accountability procedures con-

sisting of the following:

(A) In any case in which a person communicates with the Social Security Admin-

istration by telephone at such telephone service center and provides in such com-

munication his or her name, address, and such other identifying information as the

Secretary determines necessary and appropriate for purposes of this subparagraph,

the Secretary must thereafter promptly provide such person a written receipt which

sets forth-

(i) the name of any individual representing the Social Security Administra-

tion with whom such person has spoken in such communication,

(ii) the date of the communication;

(iii) a description of the nature of the communication,

(iv) any action that an individual representing the Social Security Adminis-

tration has indicated in the communication will be taken in response to the commu-

nication, and

(v) a description of the information or advice offered in the communication

by an individual representing the Social Security Administration.

(B) Such person must be notified during the communication by an individual

representing the Social Security Administration that, if adequate identifying in-

formation is provided to the Administration, a receipt described in subparagraph

(A) will be provided to such person.

(C) A copy of any receipt required to be provided to any person under subpara-

graph (A) must be-

(i) included in the file maintained by the Social Security Administration re-

lating to such person, or

(ii) if there is no such file, otherwise retained by the Social Security Ad-

ministration in retrievable form until the end of the 5-year period following the

termination of the project.

(2) Exclusion of certain routine telephone communications.-The Secretary may

exclude from demonstration projects carried out pursuant to this section routine

telephone communications which do not relate to potential or current eligibility

or entitlement to benefits.

(c) Report.-

(1) In general.-The Secretary of Health and Human Services shall submit to the
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Committee on Ways and Means of the House of Representatives and the Committee on

Finance of the Senate a written report on the progress of the demonstration

projects conducted pursuant to this section, together with any related data and

materials which the Secretary may consider appropriate. The report shall be sub-

mitted not later than 90 days after the termination of the project.

(2) Specific matters to be included.-The report required under paragraph (1)

shall-

(A) assess the costs and benefits of the accountability procedures,

(B) identify any major difficulties encountered in implementing the demonstra-

tion project, and

(C) assess the feasibility of implementing the accountability procedures on a

national basis.

SEC. 5109. NOTICE REQUIREMENTS.

(a) Requirements.-

(1) Title ii.-Section 205 (42 U.S.C. 405) is amended by inserting after sub-

section (r) the following new subsection:

"NOTICE REQUIREMENTS

"(s) The Secretary shall take such actions as are necessary to ensure that any

notice to one or more individuals issued pursuant to this title by the Secretary

or by a State agency-

"(1) is written in simple and clear language, and

"(2) includes the address and telephone number of the local office of the So-

cial Security Administration which serves the recipient.

In the case of any such notice which is not generated by a local servicing of-

fice, the requirements of paragraph (2) shall be treated as satisfied if such no-

tice includes the address of the local office of the Social Security Administra-

tion which services the recipient of the notice and a telephone number through

which such office can be reached.".

(2) Title xvi.-Section 1631 (42 U.S.C. 1383) is amended by adding at the end

the following:

"NOTICE REQUIREMENTS

"(n) The Secretary shall take such actions as are necessary to ensure that any

notice to one or more individuals issued pursuant to this title by the Secretary

or by a State agency-

"(1) is written in simple and clear language, and

"(2) includes the address and telephone number of the local office of the So-

cial Security Administration which serves the recipient.

In the case of any such notice which is not generated by a local servicing of-

fice, the requirements of paragraph (2) shall be treated as satisfied if such no-

tice includes the address of the local office of the Social Security Administra-
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tion which services the recipient of the notice and a telephone number through

which such office can be reached.".

(b) Effective Date.-The amendments made by this section shall apply with re-

spect to notices issued on or after July 1, 1991.

SEC. 5110. TELEPHONE ACCESS TO THE SOCIAL SECURITY ADMINISTRATION.

(a) Required Minimum Level of Access to Local Offices.-In addition to such

other access by telephone to offices of the Social Security Administration as the

Secretary of Health and Human Services may consider appropriate, the Secretary

shall maintain access by telephone to local offices of the Social Security Admin-

istration at the level of access generally available as of September 30, 1989.

(b) Telephone Listings.-The Secretary shall make such requests of local tele-

phone utilities in the United States as are necessary to ensure that the listings

subsequently maintained and published by such utilities for each locality include

the address and telephone number for each local office of the Social Security Ad-

ministration to which direct telephone access is maintained under subsection (a)

in such locality. Such listing may also include information concerning the avail-

ability of a toll-free number which may be called for general information.

(c) Report by Secretary.-Not later than January 1, 1993, the Secretary shall

submit to the Committee on Ways and Means of the House of Representatives and the

Committee on Finance of the Senate a report which-

(1) assesses the impact of the requirements established by this section on the

Social Security Administration's allocation of resources, workload levels, and

service to the public, and

(2) presents a plan for using new, innovative technologies to enhance access

to the Social Security Administration, including access to local offices.

(d) GAO Report.-The Comptroller General of the United States shall review the

level of telephone access by the public to the local offices of the Social Secur-

ity Administration. The Comptroller General shall file an interim report with the

Committee on Ways and Means of the House of Representatives and the Committee on

Finance of the Senate describing such level of telephone access not later than 120

days after the date of the enactment of this Act and shall file a final report

with such Committees describing such level of access not later than 210 days after

such date.

(e) Effective Date.-The Secretary of Health and Human Services shall meet the

requirements of subsections (a) and (b) as soon as possible after the date of the

enactment of this Act but not later 180 days after such date.

SEC. 5111. AMENDMENTS RELATING TO SOCIAL SECURITY ACCOUNT STATEMENTS.

(a) In General.-Section 1142 (42 U.S.C. 1320b-13), as added by section 10308

of the Omnibus Budget Reconciliation Act of 1989 (103 Stat. 2485), is amended-

(1) by striking "Sec. 1142." and inserting "Sec. 1143."; and

(2) in subsection (c)(2), by striking " a biennial" and inserting "an annual".

(b) Disclosure of Address Information by Internal Revenue Service to Social
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Security Administration.-

(1) In General.-Section 6103(m) of the Internal Revenue Code of 1986 (relating

to disclosure of taxpayer identity information) is amended by adding at the end

the following new paragraph:

"(7) Social security account statement furnished by social security adminis-

tration.-Upon written request by the Commissioner of Social Security, the Secret-

ary may disclose the mailing address of any taxpayer who is entitled to receive a

social security account statement pursuant to section 1143(c) of the Social Secur-

ity Act, for use only by officers, employees or agents of the Social Security Ad-

ministration for purposes of mailing such statement to such taxpayer.".

(2) Safeguards.-Section 6103(p)(4) of such Code (relating to safeguards) is

amended, in the matter following subparagraph (f)(iii), by striking "subsection

(m)(2), (4), or (6)" and inserting "paragraph (2), (4), (6), or (7) of subsection

(m)".

(3) Unauthorized Disclosure Penalties.-Paragraph (2) of section 7213(a) of

such Code (relating to unauthorized disclosure of returns and return information)

is amended by striking "(m)(2), (4), or (6)" and inserting "(m) (2), (4), (6), or

(7)".

SEC. 5112. TRIAL WORK PERIOD DURING ROLLING FIVE-YEAR PERIOD FOR ALL DISABLED BE-

NEFICIARIES.

(a) In General.-Section 222(c) (42 U.S.C. 422(c)) is amended-

(1) in paragraph (4)(A), by striking ", beginning on or after the first day of

such period," and inserting ", in any period of 60 consecutive months,"; and

(2) by striking paragraph (5).

(b) Effective Date.-The amendments made by subsection (a) shall take effect on

January 1, 1992.

SEC. 5113. CONTINUATION OF BENEFITS ON ACCOUNT OF PARTICIPATION IN A NON-STATE VO-

CATIONAL REHABILITATION PROGRAM.

(a) In General.-Section 225(b) (42 U.S.C. 425(b)) is amended-

(1) by striking paragraph (1) and inserting the following new paragraph:

"(1) such individual is participating in a program of vocational rehabilita-

tion services approved by the Secretary, and"; and

(2) in paragraph (2), by striking "Commissioner of Social Security" and in-

serting "Secretary".

(b) Payments and Procedures.-Section 1631(a)(6) (42 U.S.C. 1383(a)(6)) is

amended-

(1) by striking subparagraph (A) and inserting the following new subparagraph:

"(A) such individual is participating in a program of vocational rehabilita-

tion services approved by the Secretary, and"; and

(2) in subparagraph (B), by striking "Commissioner of Social Security" and in-

serting "Secretary".

(c) Effective Date.-The amendments made by this section shall be effective
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with respect to benefits payable for months after the eleventh month following the

month in which this Act is enacted and shall apply only with respect to individu-

als whose blindness or disability has or may have ceased after such eleventh

month.

SEC. 5114. LIMITATION ON NEW ENTITLEMENT TO SPECIAL AGE-72 PAYMENTS.

(a) In General.-Section 228(a)(2) (42 U.S.C. 428(a)(2)) is amended by striking

"(B)" and inserting "(B)(i) attained such age after 1967 and before 1972, and

(ii)".

(b) Effective Date.-The amendment made by subsection (a) shall apply with re-

spect to benefits payable on the basis of applications filed after the date of the

enactment of this Act.

SEC. 5115. ELIMINATION OF ADVANCED CREDITING TO THE TRUST FUNDS OF SOCIAL SECURITY

PAYROLL TAXES.

(a) In General.-Section 201(a) (42 U.S.C. 401(a)) is amended-

(1) in the first sentence following clause (4)-

(A) by striking "monthly on the first day of each calendar month" both places

it appears and inserting "from time to time";

(B) by striking "to be paid to or deposited into the Treasury during such

month" and inserting "paid to or deposited into the Treasury"; and

(2) in the last sentence, by striking "Fund;" and inserting "Fund. Notwith-

standing the preceding sentence, in any case in which the Secretary of the Treas-

ury determines that the assets of either such Trust Fund would otherwise be inad-

equate to meet such Fund's obligations for any month, the Secretary of the Treas-

ury shall transfer to such Trust Fund on the first day of such month the amount

which would have been transferred to such Fund under this section as in effect on

October 1, 1990; and".

(c) Effective Date.-The amendments made by this section shall become effective

on the first day of the month following the month in which this Act is enacted.

SEC. 5116. ELIMINATION OF ELIGIBILITY FOR RETROACTIVE BENEFITS FOR CERTAIN INDI-

VIDUALS ELIGIBLE FOR REDUCED BENEFITS.

(a) In General.-Section 202(j)(4) (42 U.S.C. 402(j)(4)) is amended-

(1) in subparagraph (A), by striking "if the effect" and all that follows and

inserting "if the amount of the monthly benefit to which such individual would

otherwise be entitled for any such month would be subject to reduction pursuant to

subsection (q)."; and

(2) in subparagraph (B), by striking clauses (i) and (iv) and by redesignating

clauses (ii), (iii), and (v) as clauses (i), (ii), and (iii), respectively.

(b) Effective Date.-The amendments made by this section shall apply with re-

spect to applications for benefits filed on or after January 1, 1991.

SEC. 5117. CONSOLIDATION OF OLD METHODS OF COMPUTING PRIMARY INSURANCE AMOUNTS.
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(a) Consolidation of Computation Methods.-

(1) In general.-Section 215(a)(5) (42 U.S.C. 415(a)(5)) is amended-

(A) by striking "For purposes of" and inserting "(A) Subject to subparagraphs

(B), (C), (D) and (E), for purposes of";

(B) by striking the last sentence; and

(C) by adding at the end the following new subparagraphs:

"(B)(i) Subject to clauses (ii), (iii), and (iv), and notwithstanding any oth-

er provision of law, the primary insurance amount of any individual described in

subparagraph (C) shall be, in lieu of the primary insurance amount as computed

pursuant to any of the provisions referred to in subparagraph (D), the primary in-

surance amount computed under subsection (a) of section 215 as in effect in Decem-

ber 1978, without regard to subsection (b)(4) and (c) of such section as so in ef-

fect.

"(ii) The computation of a primary insurance amount under this subparagraph

shall be subject to section 104(j)(2) of the Social Security Amendments of 1972

(relating to the number of elapsed years under section 215(b)).

"(iii) In computing a primary insurance amount under this subparagraph, the

dollar amount specified in paragraph (3) of section 215(a) (as in effect in Decem-

ber 1978) shall be increased to $11.50.

"(iv) In the case of an individual to whom section 215(d) applies, the primary

insurance amount of such individual shall be the greater of-

"(I) the primary insurance amount computed under the preceding clauses of this

subparagraph, or

"(II) the primary insurance amount computed under section 215(d).

"(C) An individual is described in this subparagraph if-

"(i) paragraph (1) does not apply to such individual by reason of such indi-

vidual's eligibility for an old-age or disability insurance benefit, or the indi-

vidual's death, prior to 1979, and

"(ii) such individual's primary insurance amount computed under this section

as in effect immediately before the date of the enactment of the Omnibus Budget

Reconciliation Act of 1990 would have been computed under the provisions described

in subparagraph (D).

"(D) The provisions described in this subparagraph are-

"(i) the provisions of this subsection as in effect prior to the enactment of

the Social Security Amendments of 1965, if such provisions would preclude the use

of wages prior to 1951 in the computation of the primary insurance amount,

"(ii) the provisions of section 209 as in effect prior to the enactment of the

Social Security Act Amendments of 1950, and

"(iii) the provisions of section 215(d) as in effect prior to the enactment of

the Social Security Amendments of 1977.

"(E) For purposes of this paragraph, the table for determining primary insur-

ance amounts and maximum family benefits contained in this section in December

1978 shall be revised as provided by subsection (i) for each year after 1978.".

(2) Computation of primary insurance benefit under 1939 act.-

(A) Division of wages by elapsed years.-Section 215(d)(1) (42 U.S.C.
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415(d)(1)) is amended-

(i) in subparagraph (A), by inserting "and subject to section 104(j)(2) of

the Social Security Amendments of 1972" after "thereof"; and

(ii) by striking "(B) For purposes" in subparagraph (B) and all that follows

through clause (ii) of such subparagraph and inserting the following:

"(B) For purposes of subparagraphs (B) and (C) of subsection (b)(2) (as so in

effect)-

"(i) the total wages prior to 1951 (as defined in subparagraph (C) of this

paragraph) of an individual-

"(I) shall, in the case of an individual who attained age 21 prior to 1950,

be divided by the number of years (hereinafter in this subparagraph referred to as

the 'divisor') elapsing after the year in which the individual attained age 20, or

1936 if later, and prior to the earlier of the year of death or 1951, except that

such divisor shall not include any calendar year entirely included in a period of

disability, and in no case shall the divisor be less than one, and

"(II) shall, in the case of an individual who died before 1950 and before at-

taining age 21, be divided by the number of years (hereinafter in this subpara-

graph referred to as the 'divisor') elapsing after the second year prior to the

year of death, or 1936 if later, and prior to the year of death, and in no case

shall the divisor be less than one; and

"(ii) the total wages prior to 1951 (as defined in subparagraph (C) of this

paragraph) of an individual who either attained age 21 after 1949 or died after

1949 before attaining age 21, shall be divided by the number of years (hereinafter

in this subparagraph referred to as the 'divisor') elapsing after 1949 and prior

to 1951.".

(B) Crediting of wages to years.-Clause (iii) of section 215(d)(1)(B) ( 42

U.S.C. 415(d)(1)(B)(iii)) is amended to read as follows:

"(iii) if the quotient exceeds $3,000, only $3,000 shall be deemed to be the

individual's wages for each of the years which were used in computing the amount

of the divisor, and the remainder of the individual's total wages prior to 1951

(I) if less than $3,000, shall be deemed credited to the computation base year (as

defined in subsection (b)(2) as in effect in December 1977) immediately preceding

the earliest year used in computing the amount of the divisor, or (II) if $3,000

or more, shall be deemed credited, in $3,000 increments, to the computation base

year (as so defined) immediately preceding the earliest year used in computing the

amount of the divisor and to each of the computation base years (as so defined)

consecutively preceding that year, with any remainder less than $3,000 being cred-

ited to the computation base year (as so defined) immediately preceding the earli-

est year to which a full $3,000 increment was credited; and".

(C) Applicability.-Section 215(d) is further amended-

(i) in paragraph (2)(B), by striking "except as provided in paragraph (3),";

(ii) by striking paragraph (2)(C) and inserting the following:

"(C)(i) who becomes entitled to benefits under section 202(a) or 223 or who

dies, or

"(ii) whose primary insurance amount is required to be recomputed under para-
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graph (2), (6), or (7) of subsection (f) or under section 231."; and

(iii) by striking paragraphs (3) and (4).

(3) Conforming amendments.-

(A) Section 215(i)(4) (42 U.S.C. 415(i)(4)) is amended in the first sentence

by inserting "and as amended by section 5117 of the Omnibus Budget Reconciliation

Act of 1990" after "as then in effect".

(B) Section 203(a)(8) (42 U.S.C. 403(a)(8)) is amended in the first sentence

by inserting "and as amended by section 5117 of the Omnibus Budget Reconciliation

Act of 1990," after "December 1978" the second place it appears.

(C) Section 215(c) (42 U.S.C. 415(c)) is amended by striking "This" and in-

serting "Subject to the amendments made by section 5117 of the Omnibus Budget Re-

conciliation Act of 1990, this".

(D) Section 215(f)(7) (42 U.S.C. 415(f)(7)) is amended by striking the period

at the end of the first sentence and inserting ", including a primary insurance

amount computed under any such subsection whose operation is modified as a result

of the amendments made by section 5117 of the Omnibus Budget Reconciliation Act of

1990".

(E)(i) Section 215(d) (42 U.S.C. 415(d)) is further amended by redesignating

paragraph (5) as paragraph (3).

(ii) Subsections (a)(7)(A), (a)(7)(C)(ii), and (f)(9)(A) of section 215 (42

U.S.C. 415) are each amended by striking "subsection (d)(5)" each place it appears

and inserting "subsection (d)(3)".

"(iii) Section 215(f)(9)(B) (42 U.S.C. 415(f)(9)(B)) is amended by striking

"subsection (a)(7) or (d)(5)" each place it appears and inserting "subsection

(a)(7) or (d)(3)".

(4) Effective date.-

(A) In general.-Except as provided in subparagraph (B), the amendments made by

this subsection shall apply with respect to the computation of the primary insur-

ance amount of any insured individual in any case in which a person becomes en-

titled to benefits under section 202 or 223 on the basis of such insured individu-

al's wages and self-employment income for months after the 18-month period follow-

ing the month in which this Act is enacted, except that such amendments shall not

apply if any person is entitled to benefits based on the wages and self-employment

income of such insured individual for the month preceding the initial month of

such person's entitlement to such benefits under section 202 or 223.

(B) Recomputations.-The amendments made by this subsection shall apply with

respect to any primary insurance amount upon the recomputation of such primary in-

surance amount if such recomputation is first effective for monthly benefits for

months after the 18-month period following the month in which this Act is enacted.

(b) Benefits in Case of Veterans.-Section 217(b) (42 U.S.C. 417(b)) is

amended-

(1) in the first sentence of paragraph (1), by striking "Any" and inserting

"Subject to paragraph (3), any"; and

(2) by adding at the end the following new paragraph:

"(3)(A) The preceding provisions of this subsection shall apply for purposes
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of determining the entitlement to benefits under section 202, based on the primary

insurance amount of the deceased World War II veteran, of any surviving individual

only if such surviving individual makes application for such benefits before the

end of the 18-month period after the month in which the Omnibus Budget Reconcili-

ation Act of 1990 was enacted.

"(B) Subparagraph (A) shall not apply if any person is entitled to benefits

under section 202 based on the primary insurance amount of such veteran for the

month preceding the month in which such application is made.".

(c) Applicability of Alternative Method for Determining Quarters of Coverage

With Respect to Wages in the Period from 1937 to 1950.-

(1) Applicability without regard to number of elapsed years.-Section 213(c)

(42 U.S.C. 413(c)) is amended-

(A) by inserting "and 215(d)" after "214(a)"; and

(B) by striking "except where-" and all that follows and inserting the follow-

ing: "except where such individual is not a fully insured individual on the basis

of the number of quarters of coverage so derived plus the number of quarters of

coverage derived from the wages and self-employment income credited to such indi-

vidual for periods after 1950.".

(2) Applicability without regard to date of death.-Section 155(b)(2) of the

Social Security Amendments of 1967 is amended by striking "after such date".

(3) Effective date.-The amendments made by this subsection shall apply only

with respect to individuals who-

(A) make application for benefits under section 202 of the Social Security Act

after the 18-month period following the month in which this Act is enacted, and

(B) are not entitled to benefits under section 227 or 228 of such Act for the

month in which such application is made.

SEC. 5118. SUSPENSION OF DEPENDENT'S BENEFITS WHEN THE WORKER IS IN AN EXTENDED

PERIOD OF ELIGIBILITY.

(a) In General.-Section 223(e) (42 U.S.C. 623(e)) is amended by-

(1) by inserting "(1)" after "(e)"; and

(2) by adding at the end the following new paragraph:

"(2) No benefit shall be payable under section 202 on the basis of the wages

and self-employment income of an individual entitled to a benefit under subsection

(a)(1) of this section for any month for which the benefit of such individual un-

der subsection (a)(1) is not payable under paragraph (1).".

(b) Effective Date.-The amendments made by subsection (a) shall apply with re-

spect to benefits for months after the date of the enactment of this Act.

SEC. 5119. ENTITLEMENT TO BENEFITS OF DEEMED SPOUSE AND LEGAL SPOUSE.

(a) Continued Entitlement of Deemed Spouse Despite Entitlement of Legal

Spouse.-Section 216(h)(1) (42 U.S.C. 416(h)(1)) is amended-

(1) in subparagraph (A)-

(A) by inserting "(i)" after "(h)(1)(A)"; and
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(B) by striking "If such courts" in the second sentence and inserting the fol-

lowing:

"(ii) If such courts"; and

(2) in subparagraph (B)-

(A) by inserting "(i)" after "(B)";

(B) by striking "The provisions of the preceding sentence" in the second sen-

tence and inserting the following:

"(ii) The provisions of clause (i)";

(C) by striking "(i) if another" in the second sentence and all that follows

through "or (ii)";

(D) by striking "The entitlement" in the third sentence and inserting the fol-

lowing:

"(iii) The entitlement";

(E) by striking "subsection (b), (c), (e), (f), or (g)" the first place it ap-

pears in the third sentence and inserting "subsection (b) or (c)",

(F) by striking "wife, widow, husband, or widower" the first place it appears

in the third sentence and inserting "wife or husband";

(G) by striking "(i) in which" in the third sentence and all that follows

through "in which such applicant entered" and inserting "in which such person

enters";

(H) by striking "For purposes" in the fourth sentence and inserting the fol-

lowing:

"(iv) For purposes";

and

(I) by striking "(i)" and "(ii)" in the fourth sentence and inserting "(I)"

and "(II)", respectively.

(b) Treatment of Divorce in the Context of Invalid Marriage.-Section

216(h)(1)(B)(i) (as amended by subsection (a)) is further amended-

(1) by striking "where under subsection (b), (c), (f), or (g) such applicant

is not the wife, widow, husband, or widower of such individual" and inserting

"where under subsection (b), (c), (d), (f), or (g) such applicant is not the wife,

divorced wife, widow, surviving divorced wife, husband, divorced husband, widower,

or surviving divorced husband of such individual";

(2) by striking "and such applicant" and all that follows through "files the

application,";

(3) by striking "subsections (b), (c), (f), and (g)" and insert-

ing "subsections (b), (c), (d), (f), and (g)"; and

(4) by adding at the end the following new sentences: "Notwithstanding the

preceding sentence, in the case of any person who would be deemed under the pre-

ceding sentence a wife, widow, husband, or widower of the insured individual, such

marriage shall not be deemed to be a valid marriage unless the applicant and the

insured individual were living in the same household at the time of the death of

the insured individual or (if the insured individual is living) at the time the

applicant files the application. A marriage that is deemed to be a valid marriage

by reason of the preceding sentence shall continue to be deemed a valid marriage
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if the insured individual and the person entitled to benefits as the wife or hus-

band of the insured individual are no longer living in the same household at the

time of the death of such insured individual.".

(c) Treatment of Multiple Entitlements Under the Family Maximum.-Section

203(a)(3) (42 U.S.C. 403(a)(3)) is amended by adding after subparagraph (C) the

following new subparagraph:

"(D) In any case in which-

"(i) two or more individuals are entitled to monthly benefits for the same

month as a spouse under subsection (b) or (c) of section 202, or as a surviving

spouse under subsection (e), (f), or (g) of section 202,

"(ii) at least one of such individuals is entitled by reason of subparagraph

(A)(ii) or (B) of section 216(h)(1), and

"(iii) such entitlements are based on the wages and self-employment income of

the same insured individual,

the benefit of the entitled individual whose entitlement is based on a valid

marriage (as determined without regard to subparagraphs (A)(ii) and (B) of section

216(h)(1)) to such insured individual shall, for such month and all months there-

after, be determined without regard to this subsection, and the benefits of all

other individuals who are entitled, for such month or any month thereafter, to

monthly benefits under section 202 based on the wages and self-employment income

of such insured individual shall be determined as if such entitled individual were

not entitled to benefits for such month.".

(d) Conforming Amendment.-Section 203(a)(6) (42 U.S.C. 403(a)(6)) is amended

by inserting "(3)(D)," after "(3)(C),".

(e) Effective Date.-

(1) In general.-The amendments made by this section shall apply with respect

to benefits for months after December 1990.

(2) Application requirement.-

(A) General rule.-Except as provided in subparagraph (B), the amendments made

by this section shall apply only with respect to benefits for which application is

filed with the Secretary of Health and Human Services after December 31, 1990.

(B) Exception from application requirement.-Subparagraph (A) shall not apply

with respect to the benefits of any individual if such individual is entitled to a

benefit under subsection (b), (c), (e), or (f) of section 202 of the Social Secur-

ity Act for December 1990 and the individual on whose wages and self-employment

income such benefit for December 1990 is based is the same individual on the basis

of whose wages and self-employment income application would otherwise be required

under subparagraph (A).

SEC. 5120. VOCATIONAL REHABILITATION DEMONSTRATION PROJECTS.

(a) Demonstration Project.-

(1) In general.-Pursuant to section 505 of the Social Security Disability

Amendments of 1980, the Secretary of Health and Human Services shall develop and

carry out under this section demonstration projects in each of not fewer than
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three States. Each such demonstration project shall be designed to assess the ad-

vantages and disadvantages of permitting disabled beneficiaries (as defined in

paragraph (3)) to select, from among both public and private qualified vocational

rehabilitation providers, providers of vocational rehabilitation services directed

at enabling such beneficiaries to engage in substantial gainful activity. Each

such demonstration project shall commence as soon as practicable after the date of

the enactment of this Act and shall remain in operation until the end of fiscal

year 1993.

(2) Scope and participation.-Each demonstration project shall be of sufficient

scope and open to sufficient participation by disabled beneficiaries so as to per-

mit meaningful determinations under subsection (b).

(3) Disabled beneficiary.-For purposes of this section, the term "disabled be-

neficiary" means an individual who is entitled to disability insurance benefits

under section 223 of the Social Security Act or benefits under section 202 of such

Act based on such individual's own disability.

(b) Matters to Be Determined.-In the course of each demonstration project con-

ducted under this section, the Secretary shall determine the following:

(1) the extent to which disabled beneficiaries participate in the process of

selecting providers of rehabilitation services, and their reasons for participat-

ing or not participating;

(2) notable characteristics of participating disabled beneficiar-

ies (including their impairments), classified by the type of provider selected;

(3) the various needs for rehabilitation demonstrated by participating dis-

abled beneficiaries, classified by the type of provider selected;

(4) the extent to which providers of rehabilitation services which are not

agencies or instrumentalities of States accept referrals of disabled beneficiaries

under procedures in effect under section 222(d) of the Social Security Act as of

the date of the enactment of this Act relating to reimbursement for such services

and the most effective way of reimbursing such providers in accordance with such

provisions;

(5) the extent to which providers participating in the demonstration projects

enter into contracts with third parties for services and the types of such ser-

vices;

(6) whether, and if so the extent to which, disabled beneficiaries who select

their own providers of rehabilitation services are more likely to engage in sub-

stantial gainful activity and thereby terminate their entitlement under section

202 or 223 of the Social Security Act than those who do not;

(7) the cost effectiveness of permitting disabled beneficiaries to select

their providers of vocational rehabilitation services, and the comparative cost

effectiveness of different types of providers; and

(8) the feasibility of establishing a permanent national program for allowing

disabled beneficiaries to choose their own qualified vocational rehabilitation

provider and any additional safeguards which would be necessary to assure the ef-

fectiveness of such a program.

(c) Procedural Requirements.-

H.R. CONF. REP. 101-964 Page 281
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



(1) Selection of participants.-The Secretary shall select for participation in

each demonstration project under this section disabled beneficiaries for whom

there is a reasonable likelihood that rehabilitation services provided to them

will result in performance by them of substantial gainful activity for a continu-

ous period of nine months prior to termination of the project.

(2) Selection of providers of rehabilitation services.-The Secretary shall se-

lect qualified rehabilitation agencies to serve as providers of rehabilitation

services in the geographic area covered by each demonstration project conducted

under this section. The Secretary shall make such selection after consultation

with disabled individuals and organizations representing such individuals. With

respect to each demonstration project, the Secretary may approve on a case-by-case

basis additional qualified rehabilitation agencies from outside the geographic

area covered by the project to serve particular disabled beneficiaries.

(3) Reimbursement of providers.-

(A) Except as provided in subparagraph (B), providers of rehabilitation ser-

vices under each demonstration project under this section shall be reimbursed in

accordance with the procedures in effect under the provisions of section 222(d) of

the Social Security Act as of the date of the enactment of this Act relating to

reimbursement for services provided under such section.

(B) The Secretary may contract with providers of rehabilitation services under

each demonstration project under this section on a fee-for-service basis in order

to-

(i) conduct vocational evaluations directed at identifying those disabled be-

neficiaries who have reasonable potential for engaging in substantial gainful

activity and thereby terminating their entitlement to benefits under section 202

or 223 of the Social Security Act if provided with vocational rehabilitation ser-

vices as participants in the project, and

(ii) develop jointly with each disabled beneficiary so identified an indi-

vidualized, written rehabilitation program.

(C) Each written rehabilitation program developed pursuant to subparagraph

(B)(ii) for any participant shall include among its provisions-

(i) a statement of the participant's rehabilitation goal,

(ii) a statement of the specific rehabilitation services to be provided and

of the identity of the provider to furnish such services,

(iii) the projected date for the initiation of such services and their anti-

cipated duration, and

(iv) objective criteria and an evaluation procedure and schedule for determ-

ining whether the stated rehabilitation goal is being achieved.

(d) Reports.-The Secretary of Health and Human Services shall submit to the

Committee on Ways and Means of the House of Representatives and the Committee on

Finance of the Senate an interim written report on the progress of the demonstra-

tion projects conducted under this section not later than April 1, 1992, together

with any related data and materials which the Secretary considers appropriate. The

Secretary shall submit a final written report to such Committees addressing the

matters to be determined under subsection (b) not later than April 1, 1994.
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(e) State.-For purposes of this section, the term "State" means a State, in-

cluding the entities included in such term by section 210(h) of the Social Secur-

ity Act (42 U.S.C. 410(h)).

(f) Continuation of Demonstration Authority.-Section 505(c) of the Social Se-

curity Disability Amendments of 1980 (42 U.S.C. 1310 note) is amended to read as

follows:

"(c) The Secretary shall submit to the Congress a final report with respect to

all experiments and demonstration projects carried out under this section (other

than demonstration projects conducted under section 5120 of the Omnibus Budget Re-

conciliation of 1990) no later than October 1, 1993.".

SEC. 5121. EXEMPTION FOR CERTAIN ALIENS, RECEIVING AMNESTY UNDER THE IMMIGRATION

AND NATIONALITY ACT, FROM PROSECUTION FOR MISREPORTING OF EARNINGS OR MISUSE OF

SOCIAL SECURITY ACCOUNT NUMBERS OR SOCIAL SECURITY CARDS.

(a) In General.-Section 208 (42 U.S.C. 408) is amended by adding at the end

the following:

"(d)(1) Except as provided in paragraph (2), an alien-

"(A) whose status is adjusted to that of lawful temporary resident under sec-

tion 210 or 245A of the Immigration and Nationality Act or under section 902 of

the Foreign Relations Authorization Act, Fiscal Years 1988 and 1989,

"(B) whose status is adjusted to that of permanent resident-

"(i) under section 202 of the Immigration Reform and Control Act of 1986, or

"(ii) pursuant to section 249 of the Immigration and Nationality Act, or

"(C) who is granted special immigrant status under section 101(a)(27)(I) of

the Immigration and Nationality Act,

shall not be subject to prosecution for any alleged conduct described in para-

graph (6) or (7) of subsection (a) if such conduct is alleged to have occurred

prior to 60 days after the date of the enactment of the Omnibus Budget Reconcili-

ation Act of 1990.

"(2) Paragraph (1) shall not apply with respect to conduct (described in sub-

section (a)(7)(C)) consisting of-

"(A) selling a card that is, or purports to be, a social security card issued

by the Secretary,

"(B) possessing a social security card with intent to sell it, or

"(C) counterfeiting a social security card with intent to sell it.

"(3) Paragraph (1) shall not apply with respect to any criminal conduct in-

volving both the conduct described in subsection (a)(7) to which paragraph (1) ap-

plies and any other criminal conduct if such other conduct would be criminal con-

duct if the conduct described in subsection (a)(7) were not committed.".

(b) Technical and Conforming Amendments.-So much of section 208 as precedes

subsection (d) (as added by subsection (a) of this section) is amended-

(1) in subsection (a), by redesignating paragraphs (1), (2), and (3) as sub-

paragraphs (A), (B), and (C), respectively;(2) in subsection (g), by redesignating

paragraphs (1), (2), and (3) as subparagraphs (A), (B), and (C), respectively;(3)
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by redesignating subsections (a) through (h) as paragraphs (1) through (8), re-

spectively;(4) by inserting "(a)" before "Whoever";(5) by inserting "(b)" at the

beginning of the next-to-last undesignated paragraph; and(6) by inserting "(c)" at

the beginning of the last undesignated paragraph.

SEC. 5122. REDUCTION OF AMOUNT OF WAGES NEEDED TO EARN A YEAR OF COVERAGE APPLIC-

ABLE IN DETERMINING SPECIAL MINIMUM PRIMARY INSURANCE AMOUNT.

(a) In General.-Section 215(a)(1)(C)(ii) (42 U.S.C. 415(a)(1)(C)(ii)) is

amended by striking "of not less than 25 percent" the first place it appears and

all that follows through "1977) if" and inserting "of not less than 25 percent (in

the case of a year after 1950 and before 1978) of the maximum amount which

(pursuant to subsection (e)) may be counted for such year, or 25 percent (in the

case of a year after 1977 and before 1991) or 15 percent (in the case of a year

after 1990) of the maximum amount which (pursuant to subsection (e)) could be

counted for such year if".

(b) Retention of Current Amount of Wages Needed To Earn a Year of Coverage for

Purposes of Windfall Elimination Provision.-Section 215(a)(7)(D) (42 U.S.C.

415(a)(7)(D)) is amended-

(1) in the first sentence, by striking "(as defined in para-

graph (1)(C)(ii))"; and

(2) by adding at the end (after the table) the following new flush sentence:

"For purposes of this subparagraph, the term 'year of coverage' shall have the

meaning provided in paragraph (1)(C)(ii), except that the reference to '15 per-

cent' therein shall be deemed to be a reference to '25 percent'.".

SEC. 5123. CHARGING OF EARNINGS OF CORPORATE DIRECTORS.

(a) In General.-

(1) Title II is amended by moving the last undesignated paragraph of section

211(a) of such title (as added by section 9022(a) of the Omnibus Budget Reconcili-

ation Act of 1987) to the end of section 203(f)(5) of such title.

(2) The undesignated paragraph moved to section 203(f)(5) of the Social Secur-

ity Act by paragraph (1) is amended-

(A) by striking "Any income of an individual which results from or is attrib-

utable to" and inserting "(E) For purposes of this section, any individual's net

earnings from self-employment which result from or are attributable to",

(B) by striking "the income is actually paid" and inserting "the income, on

which the computation of such net earnings from self-employment is based, is actu-

ally paid"; and

(C) by striking "unless it was" and inserting "unless such income was".

(3) The last undesignated paragraph of section 1402(a) of the Internal Revenue

Code of 1986 (as added by section 9022(b) of the Omnibus Budget Reconciliation Act

of 1987) is repealed.

(b) Effective Date.-The amendments made by this section shall apply with re-

spect to income received for services performed in taxable years beginning after
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December 31, 1990.

SEC. 5124. COLLECTION OF EMPLOYEE SOCIAL SECURITY AND RAILROAD RETIREMENT TAXES ON

TAXABLE GROUP-TERM LIFE INSURANCE PROVIDED TO RETIREES.

(a) Social Security Taxes.-Section 3102 of the Internal Revenue Code of 1986

(relating to deduction of tax from wages) is amended by adding at the end thereof

the following new subsection:

"(d) Special Rule for Certain Taxable Group-Term Life Insurance Benefits.-

"(1) In general.-In the case of any payment for group-term life insurance to

which this subsection applies-

"(A) subsection (a) shall not apply,

"(B) the employer shall separately include on the statement required under

section 6051-

"(i) the portion of the wages which consists of payments for group-term life

insurance to which this subsection applies, and

"(ii) the amount of the tax imposed by section 3101 on such payments, and

"(C) the tax imposed by section 3101 on such payments shall be paid by the em-

ployee.

"(2) Benefits to which subsection applies.-This subsection shall apply to any

payment for group-term life insurance to the extent-

"(A) such payment constitutes wages, and

"(B) such payment is for coverage for periods during which an employment rela-

tionship no longer exists between the employee and the employer."

(b) Railroad Retirement Taxes.-Section 3202 of such Code (relating to deduc-

tion of tax from compensation) is amended by adding at the end thereof the follow-

ing new subsection:

"(d) Special Rule for Certain Taxable Group-Term Life Insurance Benefits.-

"(1) In general.-In the case of any payment for group-term life insurance to

which this subsection applies-

"(A) subsection (a) shall not apply,

"(B) the employer shall separately include on the statement required under

section 6051-

"(i) the portion of the compensation which consists of payments for group-

term life insurance to which this subsection applies, and

"(ii) the amount of the tax imposed by section 3201 on such payments, and

"(C) the tax imposed by section 3201 on such payments shall be paid by the em-

ployee.

"(2) Benefits to which subsection applies.-This subsection shall apply to any

payment for group-term life insurance to the extent-

"(A) such payment constitutes compensation, and

"(B) such payment is for coverage for periods during which an employment rela-

tionship no longer exists between the employee and the employer."

(c) Effective Date.-The amendments made by this section shall apply to cover-

age provided after December 31, 1990.
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SEC. 5125. TIER 1 RAILROAD RETIREMENT TAX RATES EXPLICITLY DETERMINED BY REFERENCE

TO SOCIAL SECURITY TAXES.

(a) Tax on Employees.-Subsection (a) of section 3201 of the Internal Revenue

Code of 1986 (relating to rate of tax) is amended-

(1) by striking "following" and inserting "applicable", and

(2) by striking "employee:" and all that follows and inserting "employee. For

purposes of the preceding sentence, the term 'applicable percentage' means the

percentage equal to the sum of the rates of tax in effect under subsections (a)

and (b) of section 3101 for the calendar year."

(b) Tax on Employee Representatives.-Paragraph (1) of section 3211(a) of such

Code (relating to rate of tax) is amended-

(1) by striking "following" and inserting "applicable", and

(2) by striking "representative:" and all that follows and insert-

ing "representative. For purposes of the preceding sentence, the term 'applicable

percentage' means the percentage equal to the sum of the rates of tax in effect

under subsections (a) and (b) of section 3101 and subsections (a) and (b) of sec-

tion 3111 for the calendar year."

(c) Tax on Employers.-Subsection (a) of section 3221 of such Code (relating to

rate of tax) is amended-

(1) by striking "following" and inserting "applicable", and

(2) by striking "employer:" and all that follows and inserting "employer. For

purposes of the preceding sentence, the term 'applicable percentage' means the

percentage equal to the sum of the rates of tax in effect under subsections (a)

and (b) of section 3111 for the calendar year."

SEC. 5126. TRANSFER TO RAILROAD RETIREMENT ACCOUNT.

Subsection (c)(1)(A) of section 224 of the Railroad Retirement Solvency Act of

1983 (relating to section 72(r) revenue increase transferred to certain railroad

accounts) is amended by striking "1990" and inserting "1992".

SEC. 5127. WAIVER OF 2-YEAR WAITING PERIOD FOR INDEPENDENT ENTITLEMENT TO DIVORCED

SPOUSE'S BENEFITS.

(a) Waiver for Purposes of Deductions on Account of Work.-Section 203(b)(2)

(42 U.S.C. 403(b)(2)) is amended-

(1) by striking "(2) When" and all that follows through "2 years, the benefit"

and inserting the following:

"(2)(A) Except as provided in subparagraph (B), in any case in which-

"(i) any of the other persons referred to in paragraph (1)(B) is entitled to

monthly benefits as a divorced spouse under section 202(b) or (c) for any month,

and

"(ii) such person has been divorced for not less than 2 years,

the benefit"; and

(2) by adding at the end the following new subparagraph:
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"(B) Clause (ii) of subparagraph (A) shall not apply with respect to any di-

vorced spouse in any case in which the individual referred to in paragraph (1) be-

came entitled to old-age insurance benefits under section 202(a) before the date

of the divorce.".

(b) Waiver in Case of Noncovered Work Outside the United States.-Section

203(d)(1)(B) (42 U.S.C. 403(d)(1)(B)) is amended-

(1) by striking "(B) When" and all that follows through "2 years, the benefit"

and inserting the following:

"(B)(i) Except as provided in clause (ii), in any case in which-

"(I) a divorced spouse is entitled to monthly benefits under section 202(b) or

(c) for any month, and

"(II) such divorced spouse has been divorced for not less than 2 years,

the benefit"; and

(2) by adding at the end the following new clause:

"(ii) Subclause (II) of clause (i) shall not apply with respect to any di-

vorced spouse in any case in which the individual entitled to old-age insurance

benefits referred to in subparagraph (A) became entitled to such benefits before

the date of the divorce.".

(c) Effective Date.-The amendments made by this section shall apply with re-

spect to benefits for months after December 1990.

SEC. 5128. MODIFICATION OF THE PREEFFECTUATION REVIEW REQUIREMENT APPLICABLE TO

DISABILITY INSURANCE CASES.

(a) In General.-Section 221(c)(3) (42 U.S.C. 421(c)(3)) is amended to read as

follows:

"(3)(A) In carrying out the provisions of paragraph (2) with respect to the

review of determinations made by State agencies pursuant to this section that in-

dividuals are under disabilities (as defined in section 216(i) or 223(d)), the

Secretary shall review-

"(i) at least 50 percent of all such determinations made by State agencies on

applications for benefits under this title, and

"(ii) other determinations made by State agencies pursuant to this section to

the extent necessary to assure a high level of accuracy in such other determina-

tions.

"(B) In conducting reviews pursuant to subparagraph (A), the Secretary shall,

to the extent feasible, select for review those determinations which the Secretary

identifies as being the most likely to be incorrect.

"(C) Not later than April 1, 1992, and annually thereafter, the Secretary

shall submit to the Committee on Ways and Means of the House of Representatives

and the Committee on Finance of the Senate a written report setting forth the num-

ber of reviews conducted under subparagraph (A)(ii) during the preceding fiscal

year and the findings of the Secretary based on such reviews of the accuracy of

the determinations made by State agencies pursuant to this section.".

(b) Effective Date.-The amendment made by subsection (a) shall apply with re-
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spect to determinations made by State agencies in fiscal years after fiscal year

1990.

SEC. 5129. RECOVERY OF OASDI OVERPAYMENTS BY MEANS OF REDUCTION IN TAX REFUNDS.

(a) Additional Method of Recovery.-Section 204(a)(1)(A) (42 U.S.C.

404(a)(1)(A)) is amended by inserting after "payments to such overpaid person,"

the following: "or shall obtain recovery by means of reduction in tax refunds

based on notice to the Secretary of the Treasury as permitted under section 3720A

of title 31, United States Code,".

(b) Recovery by Means of Reduction in Tax Refunds.-Section 3720A of title 31,

United States Code (relating to collection of debts owed to Federal agencies) is

amended-

(1) in subsection (a), by striking "OASDI overpayment and";

(2) by redesignating subsection (f) as subsection (g); and

(3) by inserting the following new subsection after subsection (e):

"(f)(1) Subsection (a) shall apply with respect to an OASDI overpayment made

to any individual only if such individual is not currently entitled to monthly in-

surance benefits under title II of the Social Security Act.

"(2)(A) The requirements of subsection (b) shall not be treated as met in the

case of the recovery of an OASDI overpayment from any individual under this sec-

tion unless the notification under subsection (b)(1) describes the conditions un-

der which the Secretary of Health and Human Services is required to waive recovery

of an overpayment, as provided under section 204(b) of the Social Security Act.

"(B) In any case in which an individual files for a waiver under section

204(b) of the Social Security Act within the 60-day period referred to in subsec-

tion (b)(2), the Secretary of Health and Human Services shall not certify to the

Secretary of the Treasury that the debt is valid under subsection (b)(4) before

rendering a decision on the waiver request under such section 204(b). In lieu of

payment, pursuant to subsection (c), to the Secretary of Health and Human Services

of the amount of any reduction under this subsection based on an OASDI overpay-

ment, the Secretary of the Treasury shall deposit such amount in the Federal Old-

Age and Survivors Insurance Trust Fund or the Federal Disability Insurance Trust

Fund, whichever is certified to the Secretary of the Treasury as appropriate by

the Secretary of Health and Human Services.".

(c) Internal Revenue Code Provisions.-

(1) In general.-Subsection (d) of section 6402 of the Internal Revenue Code of

1986 (relating to collection of debts owed to Federal agencies) is amended-

(A) in paragraph (1), by striking "any OASDI overpayment and"; and

(B) by striking paragraph (3) and inserting the following new paragraph:

"(3) Treatment of oasdi overpayments.-

"(A) Requirements.-Paragraph (1) shall apply with respect to an OASDI overpay-

ment only if the requirements of paragraphs (1) and (2) of section 3720A(f) of

title 31, United States Code, are met with respect to such overpayment.

"(B) Notice; protection of other persons filing joint return.-
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"(i) Notice.-In the case of a debt consisting of an OASDI overpayment, if the

Secretary determines upon receipt of the notice referred to in paragraph (1) that

the refund from which the reduction described in paragraph (1)(A) would be made is

based upon a joint return, the Secretary shall-

"(I) notify each taxpayer filing such joint return that the reduction is be-

ing made from a refund based upon such return, and

"(II) include in such notification a description of the procedures to be fol-

lowed, in the case of a joint return, to protect the share of the refund which may

be payable to another person.

"(ii) Adjustments based on protections given to other taxpayers on joint re-

turn.-If the other person filing a joint return with the person owing the OASDI

overpayment takes appropriate action to secure his or her proper share of the re-

fund subject to reduction under this subsection, the Secretary shall pay such

share to such other person. The Secretary shall deduct the amount of such payment

from amounts which are derived from subsequent reductions in refunds under this

subsection and are payable to a trust fund referred to in subparagraph (C).

"(C) Deposit of amount of reduction into appropriate trust fund.-In lieu of

payment, pursuant to paragraph (1)(B), of the amount of any reduction under this

subsection to the Secretary of Health and Human Services, the Secretary shall de-

posit such amount in the Federal Old-Age and Survivors Insurance Trust Fund or the

Federal Disability Insurance Trust Fund, whichever is certified to the Secretary

as appropriate by the Secretary of Health and Human Services.

"(D) OASDI overpayment.-For purposes of this paragraph, the term 'OASDI over-

payment' means any overpayment of benefits made to an individual under title II of

the Social Security Act.".

(2) Preservation of remedies.-Subsection (e) of section 6402 of such Code

(relating to review of reductions) is amended in the last sentence by inserting

before the period the following: "or any such action against the Secretary of

Health and Human Services which is otherwise available with respect to recoveries

of overpayments of benefits under section 204 of the Social Security Act".

(d) Effective Date.-The amendments made by this section-

(1) shall take effect January 1, 1991, and

(2) shall not apply to refunds to which the amendments made by section 2653 of

the Deficit Reduction Act of 1984 (98 Stat. 1153) do not apply.

SEC. 5130. MISCELLANEOUS TECHNICAL CORRECTIONS.

(a) In General.-

(1) Amendment relating to section 7088 of public law 100-690.-Section 208 (42

U.S.C. 408) is amended, in the last undesignated paragraph, by striking "section

405(c)(2) of this title" and inserting "section 205(c)(2)".

(2) Amendments relating to section 322 of public law 98-21.-Paragraphs (1) and

(2) of section 322(b) of the Social Security Amendments of 1983 (Public Law 98-21,

97 Stat. 121) are each amended by inserting "the first place it appears" before

"the following".
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(3) Amendment relating to section 1011B(b)(4) of public law 100-647.- Section

211(a) (42 U.S.C. 411(a)) is amended by redesignating the second paragraph (14) as

paragraph (15).

(4) Amendment relating to section 2003(d) of public law

100-647.-Paragraph (3) of section 3509(d) of the Internal Revenue Code of 1986

(as amended by section 2003(d) of the Technical and Miscellaneous Revenue Act of

1988 (Public Law 100-647; 102 Stat. 3598)) is further amended by striking "subsec-

tion (d)(4)" and inserting "subsection (d)(3)".

(5) Amendment relating to section 10208 of public law 101-239.- Section

209(a)(7)(B) (42 U.S.C. 409(a)(7)(B)) is amended by striking "subparagraph (B)" in

the matter following clause (ii) and inserting "clause (ii)".

(b) Effective Dates.-The amendments made by subsection (a) shall be effective

as if included in the enactment of the provision to which it relates.

TITLE VI-ENERGY AND ENVIRONMENTAL PROGRAMS

Subtitle A-Abandoned Mine Reclamation

SEC. 6001. SHORT TITLE.

This subtitle may be cited as the "Abandoned Mine Reclamation Act of 1990".

SEC. 6002. ABANDONED MINE RECLAMATION FUND.

(a) Sources of Deposits.-Section 401(b) of the Surface Mining Control and Re-

clamation Act of 1977 (30 U.S.C. 1231(b)) is amended as follows:

(1) Amend paragraph (1) to read as follows:

"(1) the reclamation fees levied under section 402;".

(2) Strike "and" at the end of paragraph (3); strike the period at the end of

paragraph (4) and insert "; and"; and add the following new paragraph at the end:

"(5) interest credited to the fund under subsection (e).".

(b) Use of Money.-Section 401(c) of the Surface Mining Control and Reclamation

Act of 1977 (30 U.S.C. 1231(c)) is amended as follows:

(1) In paragraph (1), strike "402(g)(2)" and insert "402(g)(1)".

(2) Amend paragraph (2) to read as follows:

"(2) for transfer on an annual basis to the Secretary of Agriculture for use

under section 406.".

(3) In paragraph (6), strike "by contract" and insert "conducted in accordance

with section 3501 of the Omnibus Budget Reconciliation Act of 1986" after

"projects".

(4) Strike "and" at the end of paragraph (9).

(5) Strike paragraph (10) and insert the following:

"(10) for use under section 411;

"(11) for the purpose of section 507(c), except that not more

than $10,000,000 shall annually be available for such purpose; and

"(12) all other necessary expenses to accomplish the purposes of this title.".
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(c) Interest.-Section 401 of the Surface Mining Control and Reclamation Act of

1977 (30 U.S.C. 231) is amended by adding the following new subsection at the end:

"(e) Interest.-The Secretary of the Interior shall notify the Secretary of the

Treasury as to what portion of the fund is not, in his judgment, required to meet

current withdrawals. The Secretary of the Treasury shall invest such portion of

the fund in public debt securities with maturities suitable for the needs of such

fund and bearing interest at rates determined by the Secretary of the Treasury,

taking into consideration current market yields on outstanding marketplace obliga-

tions of the United States of comparable maturities. The income on such invest-

ments shall be credited to, and form a part of, the fund.".

SEC. 6003. RECLAMATION FEES.

(a) Due Date.-Section 402(b) of the Surface Mining Control and Reclamation Act

of 1977 (30 U.S.C. 1232(b)) is amended by striking "fifteen years after the date

of enactment of this Act unless extended by an Act of Congress" and inserting

"September 30, 1995".

(b) Statement.-Section 402(c) of the Surface Mining Control and Reclamation Act

of 1977 (30 U.S.C. 1232(c)) is amended by adding the following at the end thereof:

"Such statement shall include an identification of the permittee of the surface

coal mining operation, any operator in addition to the permittee, the owner of the

coal, the preparation plant, ripple, or loading point for the coal, and the person

purchasing the coal from the operator. The report shall also specify the number of

the permit required under section 506 and the mine safety and health identifica-

tion number. Each quarterly report shall contain a notification of any changes in

the information required by this subsection since the date of the preceding

quarterly report. The information contained in the quarterly reports under this

subsection shall be maintained by the Secretary in a computerized database.".

(c) Audits.-Section 402(d) of the Surface Mining Control and Reclamation Act of

1977 (30 U.S.C. 1232(d)) is amended by inserting "(1)" after "(d)" and by adding

the following at the end thereof;

"(2) The Secretary shall conduct such audits of coal production and the payment

of fees under this title as may be necessary to ensure full compliance with the

provisions of this title. For purposes of performing such audits the Secretary (or

any duly designated officer, employee, or representative of the Secretary) shall,

at the reasonable times, upon request, have access to, and may copy, all books,

papers, and other documents of any person subject to the provisions of this title.

The Secretary may at any time conduct audits of any surface coal mining and re-

clamation operation, including without limitation, tipples and preparation plants,

as may be necessary in the judgment of the Secretary to ensure full and complete

payment of the fees under this notice.".

(d) Notice.-Section 402(f) of the Surface Mining Control and Reclamation Act of

1977 (30 U.S.C. 1232(f)) is amended by adding the following at the end thereof:

"Whenever the Secretary believes that any person has not paid the full amount of

the fee payable under subsection (a) the Secretary shall notify the Federal agency
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responsible for ensuring compliance with the provisions of section 4121 of the In-

ternal Revenue Code of 1986.".

SEC. 6004. ALLOCATION OF FUNDS.

Section 402(g) of the Surface Mining Control and Reclamation Act of 1977 (30

U.S.C. 1232(g)) is amended to read as follows:

"(g) Allocation of Funds.-(1) Moneys deposited into the fund shall be allocated

by the Secretary to accomplish the purposes of this title as follows:

"(A) 50 percent of the reclamation fees collected annually in any

State (other than fees collected with respect to Indian lands) shall be allocated

annually by the Secretary to the State, subject to such State having each of the

following:

"(i) An approved abandoned mine reclamation program pursuant to section 405.

"(ii) Lands and waters which are eligible pursuant to section 404 (in the case

of a State not certified under section 411(a)) or pursuant to section 411(b) (in

the case of a State certified under section 411(a)).

"(B) 50 percent of the reclamation fees collected annually with respect to In-

dian lands shall be allocated annually by the Secretary to the Indian tribe having

jurisdiction over such lands, subject to such tribe having each of the following:

"(i) an approved abandoned mine reclamation program pursuant to section 405.

"(ii) Lands and waters which are eligible pursuant to section 404 (in the case

of an Indian tribe not certified under section 411(a)) or pursuant to section

411(b) (in the case of a tribe certified under section 411(a)).

"(C) The funds allocated by the Secretary under this paragraph to States and

Indian tribes shall only be used for annual reclamation project construction and

program administration grants.

"(D) To the extent not expended within 3 years after the date of any grant

award under this paragraph, such grant shall be available for expenditure by the

Secretary in any area under paragraph (2), (3), (4), or (5).

"(2) 20 percent of the amounts available in the fund in any fiscal year which

are not allocated under paragraph (1) in that fiscal year (including that interest

accruing as provided in section 401(e) and including funds available for realloca-

tion pursuant to paragraph (1)(D)), shall be allocated to the Secretary only for

the purpose of making the annual transfer to the Secretary of Agriculture under

section 401(c)(2).

"(3) Amounts available in the fund which are not allocated to States and Indian

tribes under paragraph (1) or allocated under paragraphs (2) and (5) are author-

ized to be expended by the Secretary for any of the following:

"(A) For the purpose of section 507(c), either directly or through grants to

the States, subject to the limitation contained in section 401(c)(11).

"(B) For the purpose of section 410 (relating to emergencies).

"(C) For the purpose of meeting the objectives of the fund set forth in sec-

tion 403(a) for eligible lands and waters pursuant to section 404 in States and on

Indian lands where the State or Indian tribe does not have an approved abandoned
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mine reclamation program pursuant to section 405.

"(D) For the administration of this title by the Secretary.

"(4)(A) Amounts available in the fund which are not allocated under paragraphs

(1), (2), and (5) or expended under paragraph (3) in any fiscal year are author-

ized to be expended by the Secretary under this paragraph for the reclamation or

drainage abatement of lands and waters within unreclaimed sites which are mined

for coal or which were affected by such mining, wastebanks, coal processing or

other coal mining processes and left in an inadequate reclamation status.

"(B) Funds made available under this paragraph may be used for reclamation or

drainage abatement at a site referred to in subparagraph (A) if the Secretary

makes either of the following findings:

"(i) A finding that the surface coal mining operation occurred during the

period beginning on August 4, 1977, and ending on or before the date on which the

Secretary approved a State program pursuant to section 503 for a State in which

the site is located, and that any funds for reclamation or abatement which are

available pursuant to a bond or other form of financial guarantee or from any oth-

er source are not sufficient to provide for adequate reclamation or abatement at

the site.

"(ii) A finding that the surface coal mining operation occurred during the

period beginning on August 4, 1977, and ending on or before the date of enactment

of this paragraph, and that the surety of such mining operator became insolvent

during such period, and as of the date of enactment of this paragraph, funds imme-

diately available from proceedings relating to such insolvency, or from any finan-

cial guarantee or other source are not sufficient to provide for adequate reclama-

tion or abatement at the site.

"(C) In determining which sites to reclaim pursuant to this paragraph, the Sec-

retary shall follow the priorities stated in paragraphs (1) and (2) of section

403(a). The Secretary shall ensure that priority is given to those sites which are

in the immediate vicinity of a residential area or which have an adverse economic

impact upon a local community.

"(D) Amounts collected from the assessment of civil penalties under section 518

are authorized to be appropriated to carry out this paragraph.

"(E) Any State may expend grants made available under paragraphs (1) and (5) for

reclamation and abatement of any site referred to in subparagraph (A) if the

State, with the concurrence of the Secretary, makes either of the findings re-

ferred to in clause (i) or (ii) of subparagraph (B) and if the State determines

that the reclamation priority of the site is the same or more urgent than the re-

clamation priority for eligible lands and waters pursuant to section 404 under the

priorities stated in paragraphs (1) and (2) of section 403(a).

"(F) For the purposes of the certification referred to in section 411(a), sites

referred to in subparagraph (A) of this paragraph shall be considered as having

the same priorities as those stated in section 403(a) for eligible lands and wa-

ters pursuant to section 404. All sites referred to in subparagraph (A) of this

paragraph within any State shall be reclaimed prior to such State making the cer-

tification referred to in section 411(a).
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"(5) The Secretary shall allocate 40 percent of the amount in the fund after

making the allocation referred to in paragraph (1) for making additional annual

grants to States and Indian tribes which are not certified under section 411(a) to

supplement grants received by such States and Indian tribes pursuant to paragraph

(1)(C) until the priorities stated in paragraphs (1) and (2) of section 403(a)

have been achieved by such State or Indian tribe. The allocation of such funds for

the purpose of making such expenditures shall be through a formula based on the

amount of coal historically produced in the State or from the Indian lands con-

cerned prior to August 3, 1977. Funds allocated or expended by the Secretary under

paragraphs (2), (3), or (4) of this subsection for any State or Indian tribe shall

not be deducted against any allocation of funds to the State or Indian tribe under

paragraph (1) or under this paragraph.

"(6) Any State may receive and retain, without regard to the 3-year limitation

referred to in paragraph (1)(D), up to 10 percent of the total of the grants made

annually to such State under paragraphs (1) and (5) if such amounts are deposited

into either-

"(A) a special trust fund established under State law pursuant to which such

amounts (together with all interest earned on such amounts) are expended by the

State solely to achieve the priorities stated in section 403(a) after September

30, 1995, or

"(B) an acid mine drainage abatement and treatment fund established under

State law as provided in paragraph (7).

"(7)(A) Any State may establish under State law an acid mine drainage abatement

and treatment fund from which amounts (together with all interest earned on such

amounts) are expended by the State to implement, in consultation with the Soil

Conservation Service, acid mine drainage abatement and treatment plans approved by

the Secretary. Such plans shall provide for the comprehensive abatement of the

causes and treatment of the effects of acid mine drainage within qualified hydro-

logic units affected by coal mining practices.

"(B) The plan shall include, but shall not be limited to, each of the following:

"(i) An identification of the qualified hydrologic unit.

"(ii) The extent to which acid mine drainage is affecting the water quality

and biological resources within the hydrologic unit.

"(iii) An identification of the sources of acid mine drainage within the hy-

drologic unit.

"(iv) An identification of individual projects and the measures proposed to be

undertaken to abate and treat the causes or effects of acid mine drainage within

the hydologic unit.

"(v) The cost of undertaking the proposed abatement and treatment measures.

"(vi) An identification of existing and proposed sources of funding for such

measures.

"(vii) An analysis of the cost-effectiveness and environmental benefits of

abatement and treatment measures.

"(C) The Secretary may approve any plan under this paragraph only after determ-

ining that such plan meets the requirements of this paragraph. In conducting an
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analysis of the items referred to in clauses (iv), (v), and (vii) the Director of

the Office of Surface Mining shall obtain the comments of the Director of the Bur-

eau of Mines. In approving plans under this paragraph, the Secretary shall give a

priority to those plans which will be implemented in coordination with measures

undertaken by the Secretary of Agriculture under section 406.

"(D) For purposes of this paragraph, the term 'qualified hydrologic unit' means

a hydrologic unit-

"(i) in which the water quality has been significantly affected by acid mine

drainage from coal mining practices in a manner which adversely impacts biological

resources; and

"(ii) which contains lands and waters which are-

"(I) eligible pursuant to section 404 and include any of the priorities stated

in paragraph (1), (2), or (3) of section 403(a); and

"(II) proposed to be the subject of the expenditures by the State (from

amounts available from the forfeiture of bonds required under section 509 or from

other State sources) to mitigate acid mine drainage.

"(8) Of the funds available for expenditure under this subsection in any fiscal

year, the Secretary shall allocate annually not less than $2,000,000 for expendit-

ure in each State, and for each Indian tribe, having an approved abandoned mine

reclamation program pursuant to section 405 and eligible lands and waters pursuant

to section 404 so long as an allocation of funds to such State or such tribe is

necessary to achieve the priorities stated in paragraphs (1) and (2) of section

403(a).".

SEC. 6005. FUND OBJECTIVES.

Section 403 of the Surface Mining Control and Reclamation Act of 1977 (30

U.S.C. 1233) is amended as follows:

(1) Insert "(a) Priorities.-" after "Sec. 403.".

(2) Insert ", except as provided for under section 411," after "title".

(3) Add at the end the following new subsections:

"(b) Utilities and Other Facilities.-(1) Any State or Indian tribe not certified

under section 411(a) may expend up to 30 percent of the funds allocated to such

State or Indian tribe in any year through the grants made available under para-

graphs (1) and (5) of section 402(g) for the purpose of protecting, repairing, re-

placing, constructing, or enhancing facilities relating to water supply, including

water distribution facilities and treatment plants, to replace water supplies ad-

versely affected by coal mining practices.

"(2) If the adverse effect on water supplies referred to in this subsection oc-

curred both prior to and after August 3, 1977, section 404 shall not be construed

to prohibit a State or Indian tribe referred to in paragraph (1) from using funds

referred to in such paragraph for the purposes of this subsection if the State or

Indian tribe determines that such adverse effects occurred predominantly prior to

August 3, 1977.

"(c) Inventory.-For the purposes of assisting in the planning and evaluation of
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reclamation projects pursuant to section 405, and assisting in making the certi-

fication referred to in section 411(a), the Secretary shall maintain an inventory

of eligible lands and waters pursuant to section 404 which meet the priorities

stated in paragraphs (1) and (2) of subsection (a). Under standardized procedures

established by the Secretary, States and Indian tribes with approved abandoned

mine reclamation programs pursuant to section 405 may offer amendments to update

the inventory as it applies to eligible lands and waters under the jurisdiction of

such States or tribes. The Secretary shall provide such States and tribes with the

financial and technical assistance necessary for the purpose of making inventory

amendments. The Secretary shall compile and maintain an inventory for States and

Indian lands in the case when a State or Indian tribe does not have an approved

abandoned mine reclamation program pursuant to section 405. On a regular basis,

but not less than annually, the projects completed under this title shall be so

noted on the inventory under standardized procedures established by the Secret-

ary.".

SEC. 6006. ELIGIBLE LANDS AND WATERS.

Section 404 of the Surface Mining Control and Reclamation Act of 1977 (30 U.S.C.

1234) is amended by inserting ", except as provided for under section 411" after

"processes", and by adding the following at the end thereof: "For other provisions

relating to lands and waters eligible for such expenditures, see section

402(g)(4), section 403(b)(1), and section 409.".

SEC. 6007. STATE RECLAMATION PROGRAMS.

Section 405 of the Surface Mining Control and Reclamation Act of 1977 (30

U.S.C. 1235) is amended by adding the following at the end thereof:

"(1) No State shall be liable under any provision of Federal law for any costs

or damages as a result of action taken or omitted in the course of carrying out a

State abandoned mine reclamation plan approved under this section. This subsection

shall not preclude liability for cost or damages as a result of gross negligence

or intentional misconduct by the State. For purposes of the preceding sentence,

reckless, willful, or wanton misconduct shall constitute gross negligence.".

SEC. 6008. CLARIFICATION.

Section 406(d) of the Surface Mining Control and Reclamation Act of 1977 (30

U.S.C. 1236(d)) is amended by striking "experimental".

SEC. 6009. VOIDS AND TUNNELS.

Section 409 of the Surface Mining Control and Reclamation Act of 1977 (30

U.S.C. 1239) is amended-

(1) in subsection (a) by striking "chairman of any tribe" and inserting in

lieu thereof "the governing body of an Indian tribe";

(2) in subsection (b), by striking "or Indian reservations under the provi-
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sions of subsection 402(g)" and inserting "or Indian tribes under the provisions

of paragraphs (1) and (5) of section 402(g)"; and

(3) by amending subsection (c) to read as follows:

"(c)(1) The Secretary may make expenditures and carry out the purposes of this

section in such States where requests are made by the Governor or governing body

of an Indian tribe for those reclamation projects which meet the priorities stated

in section 403(a)(1), except that for the purposes of this section the reference

to coal in section 403(a)(1) shall not apply.

"(2) The provisions of section 404 shall apply to this section, with the excep-

tion that such mined lands need not have been mined for coal.

"(3) The Secretary shall not make any expenditures for the purposes of this sec-

tion in those States which have made the certification referred to in section

411(a).".

SEC. 6010. CERTIFICATION.

Title IV of the Surface Mining Control and Reclamation Act of 1977 (30 U.S.C.

1231 et seq.) is amended as follows:

(1) Redesignate sections 411, 412, and 413 as sections 412, 413, and 414, re-

spectively.

(2) Insert after section 410 the following new section:

"SEC. 411. CERTIFICATION.

"(a) Certification of Completion of Coal Reclamation.-The Governor of a State,

or the head of a governing body of an Indian tribe, with an approved abandoned

mine reclamation program under section 405 may certify to the Secretary that all

of the priorities stated in section 403(a) for eligible lands and waters pursuant

to section 404 have been achieved. The Secretary, after notice in the Federal Re-

gister and opportunity for public comment, shall concur with such certification if

the Secretary determines that such certification is correct.

"(b) Eligible Lands, Waters, and Facilities.-If the Secretary has concurred in a

State or tribal certification under subsection (a), for purposes of determining

the eligibility of lands and waters for annual grants under section 402(g)(1),

section 404 shall not apply, and eligible lands, waters, and facilities shall be

those-

"(1) which were mined or processed for minerals or which were affected by such

mining or processing, and abandoned or left in an inadequate reclamation status

prior to August 3, 1977; and

"(2) for which there is no continuing reclamation responsibility under State

or other Federal laws. In determining the eligibility under this subsection of

Federal lands, waters, and facilities under the jurisdiction of the Forest Service

or Bureau of Land Management, in lieu of the August 3, 1977, date referred to in

paragraph (1) the applicable date shall be August 28, 1974, and November 26, 1980,

respectively.

"(c) Priorities.-Expenditures of moneys for lands, waters, and facilities re-
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ferred to in subsection (b) shall reflect the following objectives and priorities

in the order stated (in lieu of the priorities set forth in section 403):

"(1) The protection of public health, safety, general welfare, and property

from extreme danger of adverse effects of mineral mining and processing practices.

"(2) The protection of public health, safety, general welfare from adverse ef-

fects of mineral mining and processing practices.

"(3) The restoration of land and water resources and the environment previ-

ously degraded by the adverse effects of mineral mining and processing practices.

"(d) Specific Sites and Areas not Eligible.-Sites and areas designated for re-

medial action pursuant to the Uranium Mill Tailings Radiation Control Act of 1978

(42 U.S.C. 7901 and following) or which have been listed for remedial action pur-

suant to the Comprehensive Environmental Response Compensation and Liability Act

of 1980 (42 U.S.C. 9601 and following) shall not be eligible for expenditures from

the Fund under this section.

"(e) Utilities and Other Facilities.-Reclamation projects involving the protec-

tion, repair, replacement, construction, or enhancement of utilities, such as

those relating to water supply, roads, and such other facilities serving the pub-

lic adversely affected by mineral mining and processing practices, and the con-

struction of public facilities in communiies impacted by coal or other mineral

mining and processing practices, shall be deemed part of the objectives set forth,

and undertaken as they relate to, the priorities stated in subsection (c).

"(f) Notwithstanding subsection (e), where the Secretary has concurred in the

certification referenced in subsection (a) and where the Governor of a State or

the head of a governing body of an Indian tribe determines there is a need for

activities or construction of specific public facilities related to the coal or

minerals industry in States impacted by coal or minerals development and the Sec-

retary concurs in such need, then the State or Indian tribe, as the case may be,

may use annual grants made available under section 402(g)(1) to carry out such

activities or construction.

"(g) Application of Other Provisions.-The provisions of sections 407 and 408

shall apply to subsections (a) through (e) of this section, except that for pur-

poses of this section the references to coal in sections 407 and 408 shall not ap-

ply.".

SEC. 6011. SMALL OPERATOR ASSISTANCE.

Section 507(c) of the Surface Mining Control and Reclamation Act of 1977 (30

U.S.C. 1257(c)) is amended by striking "100,000" and inserting "300,000".

SEC. 6012. TECHNICAL AND CONFORMING AMENDMENTS.

(a) Table of Contents.-The table of contents in the first section of the Surface

Mining Control and Reclamation Act of 1977 (30 U.S.C. 1201) is amended as follows:

(1) Redesignate the items relating to sections 411, 412, and 413 as items 412,

413, and 414, respectively.

(2) Insert after the item relating to section 410 the following:
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(b) Reference.-Section 712 (b) of the Surface Mining Control and Reclamation Act

of 1977 (30 U.S.C. 1302(b)) is amended to read as follows:

"(b) For the implementation and funding of section 507(c), see the provisions of

section 401(c)(11).".

(c) Repeal.-Section 406(i) of the Surface Mining Control and Reclamation Act of

1977 (30 U.S.C. 1236(i)) is repealed.

(d) Technical Corrections.-The following provisions of the Surface Mining Con-

trol and Reclamation Act of 1977 (30 U.S.C. 1231 and following) are amended as

follows:

(1) Section 405(a) is amended by striking out "perparation" and inserting "pre-

paration".

(2) Section 405(h) is amended by striking out "Upon approved" and inserting

"Upon approval".

(3) Section 406(a) is amended by striking out "including owners" and inserting

"(including owners".

(4) Section 407(a)(4) is amended by striking out the period and inserting a

semicolon.

(5) Section 407(a) is amended by striking out "Then" and inserting "then".

(6) Section 407(e) is amended by striking out "paragraph (1), of this subsec-

tion" and inserting "paragraph (1) of subsection (c)".

(7) Section 407(g)(2) is amended by striking out "the use of" and inserting

"the use or".

SEC. 6013. SAVINGS CLAUSE.

Nothing in this subtitle shall be construed to affect the certifications made by

the State of Wyoming, the State of Montana, and the State of Louisiana to the Sec-

retary of the Interior prior to the date of enactment of this subtitle that such

State has completed the reclamation of eligible abandoned coal mine lands.

SEC. 6014. EFFECTIVE DATE.

The amendments made by this subtitle shall take effect at the beginning of the

first fiscal year immediately following the fiscal year in which this subtitle is

enacted.

Subtitle B-NRC User Fees and Annual Charges

SEC. 6101. NRC USER FEES AND ANNUAL CHARGES.

(a) Annual Assessment.-

(1) In general.-Except as provided in paragraph (3), the Nuclear Regulatory

Commission (in this section referred to as the "Commission") shall annually assess

and collect such fees and charges as are described in subsections (b) and (c).

(2) First assessment.-The first assessment of fees under subsection (b) and
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annual charges under subsection (c) shall be made not later than September 30,

1991.

(3) Last assessment of annual charges.-The last assessment of annual charges

under subsection (c) shall be made not later than September 30, 1995.

(b) Fees for Service or Thing of Value.-Pursuant to section 9701 of title 31,

United States Code, any person who receives a service of thing of value from the

Commission shall pay fees to cover the Commission's costs in providing any such

service or thing of value.

(c) Annual Charges.-

(1) Persons subject to charge.-Any licensee of the Commission may be required

to pay, in addition to the fees set forth in subsection (b), an annual charge.

(2) Aggregate amount of charges.-The aggregate amount of the annual charge

collected from all licensees shall equal an amount that approximates 100 percent

of the budget authority of the Commission in the fiscal year in which such charge

is collected, less any amount appropriated to the Commission from the Nuclear

Waste Fund and the amount of fees collected under subsection (b) in such fiscal

year.

(3) Amount per licensee.-The Commission shall establish, by rule, a schedule

of charges fairly and equitably allocating the aggregate amount of charges de-

scribed in paragraph (2) among licensees. To the maximum extent practicable, the

charges shall have a reasonable relationship to the cost of providing regulatory

services and may be based on the allocation of the Commission's resources among

licensees or classes of licensees.

(d) Definition.-As used in this section, the term "Nuclear Waste Fund" means the

fund established pursuant to section 302(c) of the Nuclear Waste Policy Act of

1982 (42 U.S.C. 10222(c)).

(e) Conforming Amendment to COBRA.-Paragraph (1)(A) of section 7601 of the Con-

solidated Omnibus Budget Reconcilation Act of 1985 (Public Law 99-272) is amended

by striking "except that for fiscal year 1990 such maximum amount shall be estim-

ated to be equal to 45 percent of the costs incurred by the Commission for fiscal

year 1990" and inserting "except as otherwise provided by law".

Subtitle C-Amendments to Coastal Zone Management Act of 1972

SEC. 6201. SHORT TITLE.

This subtitle may be cited as the "Coastal Zone Act Reauthorization Amendments

of 1990".

SEC. 6202. FINDINGS AND PURPOSE OF THIS SUBTITLE.

(a) Findings.-Congress finds and declares the following:

(1) Our oceans, coastal waters, and estuaries constitute a unique resource.

The condition of the water quality in and around the coastal areas is signific-

antly declining. Growing human pressures on the coastal ecosystem will continue to

degrade this resource until adequate actions and policies are implemented.
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(2) Almost one-half of our total population now lives in coastal areas. By

2010, the coastal population will have growm from 80,000,000 in 1960 to

127,000,000 people, an increase of approximately 60 percent, and population dens-

ity in coastal counties will be among the highest in the Nation.

(3) Marine resources contribute to the Nation's economic stability. Commercial

and recreational fishery activities support an industry with an estimated value of

$12,000,000,000 a year.

(4) Wetlands play a vital role in sustaining the coastal economy and environ-

ment. Wetlands support and nourish fishery and marine resources. They also protect

the Nation's shores from storm and wave damage. Coastal wetlands contribute an es-

timated $5,000,000,000 to the production of fish and shellfish in the United

States coastal waters. Yet, 50 percent of the Nation's coastal wetlands have been

destroyed, and more are likely to decline in the near future.

(5) Nonpoint source pollution is increasingly recognized as a significant

factor in coastal water degradation. In urban areas, storm water and combined sew-

er overflow are linked to major coastal problems, and in rural areas, run-off from

agricultural activities may add to coastal pollution.

(6) Coastal planning and development control measures are essential to protect

coastal water quality, which is subject to continued ongoing stresses. Currently,

not enough is being done to manage and protect our coastal resources.

(7) Global warming results from the accumulation of man-made gases, released

into the atmosphere from such activities as the burning of fossil fuels, deforest-

ation, and the production of chlorofluorocarbons, which trap solar heat in the at-

mosphere and raise temperatures worldwide. Global warming could result in signi-

ficant global sea level rise by 2050 resulting from ocean expansion, the melting

of snow and ice, and the gradual melting of the polar ice cap. Sea level rise will

result in the loss of natural resources such as beaches, dunes, estuaries, and

wetlands, and will contribute to the salinization of drinking water supplies. Sea

level rise will also result in damage to properties, infrastructures, and public

works. There is a growing need to plan for sea level rise.

(8) There is a clear link between coastal water quality and land use activit-

ies along the shore. State management programs under the Coastal Zone Management

Act of 1972 (16 U.S.C. 1451 et seq.) are among the best tools for protecting

coastal resources and must play a larger role, particularly in improving coastal

zone water quality.

(9) All coastal States should have coastal zone management programs in place

that conform to the Coastal Zone Management Act of 1972, as amended by this Act.

(b) Purpose.-It is the purpose of Congress in this subtitle to enhance the ef-

fectiveness of the Coastal Zone Management Act of 1972 by increasing our under-

standing of the coastal environment and expanding the ability of State coastal

zone management programs to address coastal environmental problems.

SEC. 6203. FINDINGS AND POLICY OF COASTAL ZONE MANAGEMENT ACT OF 1972.

(a) Findings.-(1) Section 302(d) of the Coastal Zone Management Act of 1972 (16
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U.S.C. 1451(d)) is amended by inserting "habitat areas of the" immediately before

"coastal zone".

(2) Section 302(f) of the Coastal Zone Management Act of 1972 (26 U.S.C.

1451(f)) is amended by inserting "exclusive economic zone," immediately after "ter-

ritorial sea,".

(3) Section 302 of the Coastal Zone Management Act of 1972 &16 U.S.C. 1451) is

amended by adding at the end the following new subsections:

"(k) Land uses in the coastal zone, and the uses of adjacent lands which drain

into the coastal zone, may significantly affect the quality of coastal waters and

habitats, and efforts to control coastal water pollution from land use activities

must be improved.

"(l) Because global warming may result in a substantial sea level rise with ser-

ious adverse effects in the coastal zone, coastal states must anticipate and plan

for such an occurrence.

"(m) Because of their proximity to and reliance upon the ocean and its re-

sources, the coastal states have substantial and significant interests in the pro-

tection, management, and development of the resources of the exclusive economic

zone that can only be served by the active participation of coastal states in all

Federal programs affecting such resources and, wherever appropriate, by the devel-

opment of state ocean resource plans as part of their federally approved coastal

zone management programs.".

(b) Policy.-(1) Section 303(2) of the Coastal Zone Management Act of 1972 (16

U.S.C. 1452(2)) is amended by striking "as well as the need for" and inserting in

lieu thereof "as well as the needs for compatible".

(2) Section 303(2)(B) of the Coastal Zone Management Act of 1972 (16 U.S.C.

1452(2)(B)) is amended by striking "of subsidence" and inserting in lieu thereof

the following: "likely to be affected by or vulnerable to sea level rise, land

subsidence,".

(3) Section 303(2) of the Coastal Zone Management Act of 1972 (16 U.S.C.

1452(2)), as amended by paragraph (1), is amended-

(A) by redesignating subparagraphs (C) through (I) as subparagraphs (D)

through (J), respectively; and

(B) by inserting immediately after subparagraph (B) the following new subpara-

graph:

"(C) the management of coastal development to improve, safeguard, and restore

the quality of coastal waters, and to protect natural resources and existing uses

of those waters,".

(4) Section 303(2) of the Coastal Zone Management Act of 1972 (16 U.S.C.

14522)), as amended by paragraphs (1) AND (3), is further amended-

(A) by striking "and" at the end of subparagraph (I), as so redesignated by

paragraph (3);

(B) by striking the semicolon in subparagraph (J), as so redesignated by para-

graph (3), and inserting in lieu thereof a comma; and

(C) by adding at the end the following new subparagraph:

"(K) the study and development, in any case in which the Secretary considers

H.R. CONF. REP. 101-964 Page 302
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1451&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1451&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1452&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1452&FindType=L


it to be appropriate, of plans for addressing the adverse effects upon the coastal

zone of land subsidence and of sea level rise; and".

(5) Section 303(3) of the Coastal Zone Management Act of 1972 (16 U.S.C.

1452(3)) is amended by inserting "including those areas likely to be affected by

land subsidence, sea level rise, or fluctuating water levels of the Great Lakes,"

immediately after "hazardous areas,".

(6) Section 303 of the Coastal Zone Management Act of 1972 (16 U.S.C. 1452) is

amended by striking "and" at the end of paragraph (3); by striking the period at

the end of paragraph (4) and inserting in lieu thereof a semicolon; and by adding

at the end the following new paragraphs:

"(5) to encourage coordination and cooperation with and among the appropriate

Federal, State, and local agencies, and international organizations where appro-

priate, in collection, analysis, synthesis, and dissemination of coastal manage-

ment information, research results, and technical assistance, to support State and

Federal regulation of land use practices affecting the coastal and ocean resources

of the United States; and

"(6) to respond to changing circumstances affecting the coastal environment

and coastal resource management by encouraging States to consider such issues as

ocean uses potentially affecting the coastal zone.".

SEC. 6204. DEFINITIONS.

(a) Coastal Zone.-The third sentence of section 304(1) of the Coastal Zone Man-

agement Act of 1972 (16 U.S.C. 1453(1)) is amended-

(1) by inserting ", and to control those geographical areas which are likely

to be affected by or vulnerable to sea level rise" immediately before the period

at the end; and

(2) by striking "the United States territorial sea." and inserting in lieu

thereof "the outer limit of State title and ownership under the Submerged Lands

Act (43 U.S.C. 1301 et seq.), the Act of March 2, 1917 (48 U.S.C. 749), the Coven-

ant to Establish a Commonwealth of the Northern Mariana Islands in Political Union

with the United States of America, as approved by the Act of March 24, 1976 (48

U.S.C. 1681 note), or section 1 of the Act of November 20, 1963 (48 U.S.C. 1705,

as applicable.".

(b) Enforceable Policy.-Section 304 of the Coastal Zone Management Act of 1972

(16 U.S.C. 1453) is amended by inserting after paragraph (6) the following

"(6a) The term 'enforceable policy' means State policies which are legally

binding through constitutional provisions, law, regulations land use plans, ordin-

ances, or judicial or administrative decisions, by which a State exerts control

over private and public land and water uses and natural resources in the coastal

zone.".

(c) Water Use.-Section 304(18) of the Coastal Zone Management Act of 1971 (16

U.S.C. 1453(18)) is amended by striking all after "means" and inserting in lieu

therof "a use, activity, or project conducted in or on waters within the coastal

zone.".
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SEC. 6205. MANAGEMENT PROGRAM DEVELOPMENT GRANTS.

Section 305 of the Coastal Zone Management Act of 1972 (16 U.S.C. 1454) is

amended to read as follows:

"MANAGEMENT PROGRAM DEVELOPMENT GRANTS

"Sec. 305. (a) In fiscal years 1991, 1992, and 1993, the Secretary may make a

grant annually to any coastal state without an approved program if the coastal

state demonstrates to the satisfaction of the Secretary that the grant will be

used to develop a management program consistent with the requirements set forth in

section 306. The amount of any such grant shall not exceed $200,000 in any fiscal

year, and shall require State matching funds according to a 4-to-1 ratio of Feder-

al-to-State contributions. After an initial grant is made to a coastal state pur-

suant to this subsection, no subsequent grant shall be made to that coastal state

pursuant to this subsection unless the Secretary finds that the coastal state is

satisfactorily developing its management program. No coastal state is eligible to

receive more than two grants pursuant to this subsection.

"(b) Any coastal state which has completed the development of its management

program shall submit such program to the Secretary for review and approval pursu-

ant to section 306.".

SEC. 6206. ADMINISTRATIVE GRANTS.

(a) In General.-Section 306 of the Coastal Zone Management Act of 1972 (16

U.S.C. 1455) is amended to read as follows:

"ADMINISTRATIVE GRANTS

"Sec. 306. (a) The Secretary may make grants to any coastal state for the pur-

pose of administering that state's management program, if the state matches any

such grant according to the following ratiois of Federal-to-State contributions

for the applicable fiscal year:

"(1) For those States for which programs were approved prior to enactment of

the Coastal Zone Act Reauthorization Amendments of 1990, 1 to 1 for any fiscal

year.

"(2) For programs approved after enactment of the Coastal Zone Act Reauthoriz-

ation Amendments of 1990, 4 to 1 for the first fiscal year, 2.3 to 1 for the

second fiscal year, 1.5 to 1 for the third fiscal year, and 1 to 1 for each fiscal

year thereafter.

"(b) The Secretary may make a grant to a coastal state under subsection (a) only

if the Secretary finds that the management program of the coastal state meets all

applicable requirements of this title and has been approved in accordance with

subsection (d);

"(c) Grants under this section shall be allocated to coastal states with ap-

proved programs based on rules and regulations promulgated by the Secretary which
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shall take into account the extent and nature of the shoreline and area covered by

the program, population of the area, and other relevant factors. The Secretary

shall establish, after consulting with the coastal states, maximum and minimum

grants for any fiscal year to promote equity between coastal states and effective

coastal management.

"(d) Before approving a management program submitted by a coastal state, the

Secretary shall find the following:

"(1) The State has developed and adopted a management program for its coastal

zone in accordance with rules and regulations promulgated by the Secretary, after

notice, and with the opportunity of full participation by relevant Federal agen-

cies, State agencies, local governments, regional organizations, port authorities,

and other interested parties and individuals, public and private, which is ad-

equate to carry out the purposes of this title and is consistent with the policy

declared in section 303.

"(2) The management program includes each of the following required program

elements:

"(A) An identification of the boundaries of the coastal zone subject to the

management program.

"(B) A definition of what shall constitute permissible land uses and water

users within the coastal zone which have a direct and significant impact on the

coastal waters.

"(C) An inventory and designation of areas of particular concern within the

coastal zone.

"(D) An identification of the means by which the State proposes to exert con-

trol over the land uses and water uses referred to in subparagraph (B), including

a list of relevant State constitutional provisions, laws, regulations, and judi-

cial decisions.

"(E) Broad guidelines on priorities of uses in particular areas, including

specifically those uses of lowest priority.

"(F) A description of the organizational structure proposed to implement such

management program, including the responsibilities and interrelationships of loc-

al, areawide, State, regional, and interstate agencies in the management process.

"(G) A definition of the term 'beach' and a planning process for the protec-

tion of, and access to, public beaches and other public coastal areas of environ-

mental, recreational, historical, esthetic, ecological, or cultural value.

"(H) A planning process for energy facilities likely to be located in, or

which may significantly affect, the coastal zone, including a process for anticip-

ating the management of the impacts resulting from such facilities.

"(I) A planning process for assessing the effects of, and studying and evalu-

ating ways to control, or lessen the impact of, shoreline erosion, and to restore

areas adversely affected by such erosion.

"(3) The State has-

"(A) coordinated its program with local, areawide, and interstate plans ap-

plicable to areas within the coastal zone-

"(i) existing on January 1 of the year in which the State's management pro-
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gram is submitted to the Secretary; and

"(ii) which have been developed by a local government, an areawide agency, a

regional agency, or an interstate agency; and

"(B) established an effective mechanism for continuing consultation and co-

ordination between the management agency designated pursuant to paragraph (6) and

with local governments, interestate agencies, regional agencies, and areawide

agencies within the coastal zone to assure the full participation of those local

governments and agencies in carrying out the purposes of this title; except that

the Secretary shall not find any mechanism to be effective for purposes of this

subparagraph unless it requires that-

"(i) the management agency, before implementing any management program de-

cision which would conflict with any local zoning ordinance, decision, or other

action, shall send a notice of the management program decision to any local gov-

ernment whose zoning authority is affected;

"(ii) within the 30-day period commencing on the date of receipt of that no-

tice, the local government may submit to the management agency written comments on

the management program decision, and any recommendation for alternatives; and

"(iii) the management agency, if any comments are submitted to it within the

30-day period by any local government-

"(I) shall consider the comments;

"(II) may, in its discretion, hold a public hearing on the comments; and

"(III) may not take any action within the 30-day period to implement the man-

agement program decision.

"(4) The State has held public hearings in the development of the management

program.

"(5) The management program and any changes thereto have been reviewed and ap-

proved by the Governor of the State.

"(6) The Governor of the State has designated a single State agency to receive

and administer grants for implementing the management program.

"(7) The State is organized to implement the management program.

"(8) The management program provides for adequate consideration of the nation-

al interest involved in planning for, and managing the coastal zone, including the

siting of facilities such as energy facilities which are of greater than local

significance. In the case of energy facilities, the Secretary shall find that the

State has given consideration to any applicable national or interestate energy

plan or program.

"(9) The management program includes procedures whereby specific areas may be

designated for the purpose of preserving or restoring them for their conservation,

recreational, ecological, historical, or esthetic values.

"(10) The State, acting through its chosen agency or agencies (including local

governments, areawide agencies, regional agencies, or interstate agencies) has au-

thority for the management of the coastal zone in acccordance with the management

program. Such authority shall include power-

"(A) to administer land use and water use regulations to control development

to ensure compliance with the management program, and to resolve conflicts among

H.R. CONF. REP. 101-964 Page 306
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



competing uses; and

"(B) to acquire fee simple and less than fee simple interests in land, waters,

and other property through condemnation or other means when necessary to achieve

conformance with the management program.

"(11) The management program provides for any one or a combination of the fol-

lowing general techniques for control of land uses and water uses within the

coastal zone:

"(A) State establishment of criteria and standards for local implementation,

subject to administrative review and enforcement.

"(B) Direct State land and water use planning and regulation.

"(C) State administrative review for consistency with the management program

of all development plans, projects, or land and water use regulations, including

exceptions and variances thereto, proposed by any State or local authority or

private developer, with power to approve or disapprove after public notice and an

opportunity for hearings.

"(12) The management program contains a method of assuring that local land use

and water use regulations within the coastal zone do not unreasonably restrict or

exclude land uses and water uses of regional benefit.

"(13) The management program provides for-

"(A) the inventory and designation of areas that contain one or more coastal

resources of national significance; and

"(B) specific and enforceable standards to protect such resources.

"(14) The management program provides for public participation in permitting

processes, consistency determinations, and other similar decisions.

"(15) The management program provides a mechanism to ensure that all State

agencies will adhere to the program.

"(16) The management program contains enforceable policies and mechanisms to

implement the applicable requirements of the Coastal Nonpoint Pollution Control

Program of the State required by section 6217 of the Coastal Zone Act Reauthoriza-

tion Amendments of 1990.

"(e) A coastal state may amend or modify a management program which it has sub-

mitted and which has been approved by the Secretary under this section, subject to

the following conditions:

"(1) The State shall promptly notify the Secretary of any proposed amendment,

modification, or other program change and submit it for the Secretary's approval.

The Secretary may suspend all or part of any grant made under this section pending

State submission of the proposed amendments, modification, or other program

change.

"(2) Within 30 days after the date the Secretary receives any proposed amend-

ment, the Secretary shall notify the State whether the Secretary approves or dis-

approves the amendment, or whether the Secretary finds it is necessary to extend

the review of the proposed amendment for a period of not to exceed 120 days after

the date the Secretary received the proposed amendment. The Secretary may extend

this period only as necessary to meet the requirements of the National Environ-

mental Policy Act of 1969 (42 U.S.C. 4321 et seq.). If the Secretary does not no-
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tify the coastal state that the Secretary approves or disapproves the amendment

within that period, then the amendment shall be conclusively presumed as approved.

"(3)(A) Except as provided in subparagraph (B), a coastal state may not imple-

ment any amendment, modification, or other change as part of its approved manage-

ment program unless the amendment, modification, or other change is approved by

the Secretary under this subsection.

"(B) The Secretary, after determining on a preliminary basis, that an amend-

ment, modification, or other change which has been submitted for approval under

this subsection is likely to meet the program approval standards in this section,

may permit the State to expand funds awarded under this section to begin imple-

menting the proposed amendment, modification, or change. This preliminary approval

shall not extend for more than 6 months and may not be renewed. A proposed amend-

ment, modification, or change which has been given preliminary approval and is not

finally approved under this paragraph shall not be considered an enforceable

policy for purposes of section 307.".

(b) Additional Program Requirements.-Each State which submits a management pro-

gram for approval under section 306 of the Coastal Zone Management Act of 1972, as

amended by this subtitle (including a State which submitted a program before the

date of enactment of this Act), shall demonstrate to the Secretary-

(1) that the program complies with section 306(d)(14) and (15) of that Act, by

not later than 3 years after the date of the enactment of this Act; and

(2) that the program complies with section 306(d)(16) of that Act, by not

later than 30 months after the date of publication of final guidance under section

6217(g) of this Act.

SEC. 6207. RESOURCE MANAGEMENT IMPROVEMENT GRANTS.

Section 306A(b)(1) of the Coastal Zone Management Act of 1972 (16 U.S.C.

1455a(b)(1)) is amended by adding before the period at the end the following: ",

or for the purpose of restoring and enhancing shellfish production by the purchase

and distribution of clutch material on publicly owned reef tracts".

SEC. 6208. COASTAL ZONE MANAGEMENT CONSISTENCY.

(a) Federal Agency Activities.-Section 307(c)(1) of the Coastal Zone Management

Act of 1972 (16 U.S.C. 1456(c)(1)) is amended to read as follows:

"(c)(1)(A) Each Federal agency activity within or outside the coastal zone that

affects any land or water use or natural resource of the coastal zone shall be

carried out in a manner which is consistent to the maximum extent practicable with

the enforceable policies of approved State management programs. A Federal agency

activity shall be subject to this paragraph unless it is subject to paragraph (2)

or (3).

"(B) After any final judgment, decree, or order of any Federal court that is ap-

pealable under section 1291 or 1292 of title 28, United States Code, or under any

other applicable provision of Federal law, that a specific Federal agency activity

is not in compliance with subparagraph (A), and certification by the Secretary
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that mediation under subsection (h) is not likely to result in such compliance,

the President may, upon written request from the Secretary, exempt from compliance

those elements of the Federal agency activity that are found by the Federal court

to be inconsistent with an approved State program, if the President determines

that the activity is in the paramount interest of the United States. No such ex-

emption shall be granted on the basis of a lack of appropriations unless the Pres-

ident has specifically requested such appropriations as part of the budgetary pro-

cess, and the Congress has failed to make available the requested appropriations.

"(C) Each Federal agency carrying out an activity subject to paragraph (1) shall

provide a consistency determination to the relevant State agency designated under

section 306(d)(6) at the earliest practicable time, but in no case later than 90

days before final approval of the Federal activity unless both the Federal agency

and the State agency agree to a different schedule.".

(b) Technical and Conforming Changes.-

(1) Section 307(c)(2) of the Coastal Zone Management Act of 1972 (16 U.S.C.

1456(c)(2)) is amended by inserting "the enforceable policies of" before "approved

State management programs".

(2) Section 307(c)(3)(A) of the Coastal Zone Management Act of 1972 (16 U.S.C.

1456(c)(3)(A)) is amended in the first sentence-

(A) by inserting ", in or outside of the coastal zone," after "to conduct an

activity";

(B) by striking "land or water uses in" and inserting "any land or water use

or natural resource of"; and

(C) by inserting "the enforceable policies of" after the words "the proposed

activity complies with".

(3) Section 307(c)(3)(B) of the Coastal Zone Management Act of 1972 (16 U.S.C.

1456(c)(3)(B)) is amended in the first sentence-

(A) by striking "land use or water use in" and inserting "land or water use or

natural resource of"; and

(B) by inserting "the enforceable policies of" after "such plan complies".

(4) Section 307(d) of the Coastal Zone Management Act of 1972 (16 U.S.C.

1456(d)) is amended-

(A) by striking "affecting" and inserting ", in or outside of the coastal

zone, affecting any land or water use of natural resource of"; and

(B) by inserting "the enforceable policies of" after "that are inconsistent

with".

(c) Federal Fee.-Section 307 of the Coastal Zone Management Act of 1972 (16

U.S.C. 1456) is amended by adding at the end the following:

"(i) With respect to appeals under subsections (c)(3) and (d) which are submit-

ted after the date of the enactment of the Coastal Zone Act Reauthorization Amend-

ments of 1990, the Secretary shall collect an application fee of not less than

$200 for minor appeals and not less than $500 for major appeals, unless the Sec-

retary, upon consideration of an applicant's request for a fee waiver, determines

that the applicant is unable to pay the fee. The Secretary shall collect such oth-

er fees as are necessary to recover the full costs of administering and processing
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such appeals under subsection (c).".

SEC. 6209. COASTAL ZONE MANAGEMENT FUND.

Section 308 of the Coastal Zone Management Act of 1972 (16 U.S.C. 1456) is

amended to read as follows:

"COASTAL ZONE MANAGEMENT FUND

"Sec. 308. (a)(1) The obligations of any coastal state or unit of general pur-

pose local government to repay loans made pursuant to this section as in effect

before the date of the enactment of the Coastal Zone Act Reauthorization Amend-

ments of 1990, and any repayment schedule established pursuant to this Act as in

effect before that date of enactment, are not altered by any provision of this

title. Such loans shall be repaid under authority of this subsection and the Sec-

retary may issue regulations governing such repayment. If the Secretary finds that

any coastal state or unit of local government is unable to meet its obligations

pursuant to this subsection because the actual increases in employment and related

population resulting from coastal energy activity and the facilities associated

with such activity do not provide adequate revenues to enable such State or unit

to meet such obligations in accordance with the appropriate repayment schedule,

the Secretary shall, after review of the information submitted by such State or

unit, take any of the following actions:

"(A) Modify the terms and conditions of such loan.

"(B) Refinance the loan.

"(C) Recommend to the Congress that legislation be enacted to forgive the

loan.

"(2) Loan repayments made pursuant to this subsection shall be retained by the

Secretary as offsetting collections, and shall be deposited into the Coastal Zone

Management Fund established under subsection (b).

"(b)(1) The Secretary shall establish and maintain a fund, to be known as the

'Coastal Zone Management Fund' (hereinafter in this section referred to as the

'Fund'), which shall consist of amounts retained and deposited into the Fund under

subsection (a).

"(2) Subject to amounts provided in appropriation Acts, amounts in the Fund

shall be available to the Secretary for use for the following:

"(A) Expenses incident to the administration of this title, in an amount not

to exceed-

"(i) $5,000,000 for fiscal year 1991;

"(ii) $5,225,000 for fiscal year 1992;

"(iii) $5,460,000 for fiscal year 1993;

"(iv) $5,705,830 for fiscal year 1994; and

"(v) $5,962,593 for fiscal year 1995.

"(B) After use under subparagraph (A)-

"(i) projects to address management issues which are regional in scope, in-

cluding interstate projects;
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"(ii) demonstration projects which have high potential for improving coastal

zone management, especially at the local level;

"(iii) emergency grants to State coastal zone management agencies to address

unforeseen or disaster-related circumstances;

"(iv) appropriate awards recognizing excellence in coastal zone management as

provided in section 314;

"(v) program development grants as authorized by section 305; and

"(vi) to provide financial support to coastal States for use for investigating

and applying the public trust doctrine to implement State management programs ap-

proved under section 306.

"(3) On December 1, of each year, the Secretary shall transmit to the Congress

an annual report on the Fund, including the balance of the Fund and an itemization

of all deposits into and disbursements from the Fund in the preceding fiscal

year.".

SEC. 6210. COASTAL ZONE ENHANCEMENT GRANTS.

Section 309 of the Coastal Zone Management Act of 1972 (16 U.S.C. 1452b) is

amended to read as follows:

"COASTAL ZONE ENHANCEMENT GRANTS

"Sec. 309. (a) For purposes of this section, the term 'coastal zone enhancement

objective' means any of the following objectives:

"(1) Protection, restoration, or enhancement of the existing coastal wetlands

base, or creation of new coastal wetlands.

"(2) Preventing or significantly reducing threats to life and destruction of

property by eliminating development and redevelopment in high-hazard areas, man-

aging development in other hazard areas, and anticipating and managing the effects

of potential sea level rise and Great Lake level rise.

"(3) Attaining increased opportunities for public access, taking into account

current and future public access needs, to coastal areas of recreational, histor-

ical, aesthetic, ecological, or cultural value.

"(4) Reducing marine debris entering the Nation's coastal and ocean environ-

ment by managing uses and activities that contribute to the entry of such debris.

"(5) Development and adoption of procedures to assess, consider, and control

cumulative and secondary impacts of coastal growth and development, including the

collective effect on various individual uses or activities on coastal resources,

such as coastal wetlands and fishery resources.

"(6) Preparing and implementing special area management plans for important

coastal areas.

"(7) Planning for the use of ocean resources.

"(8) Adoption of procedures and enforceable policies to help facilitate the

siting of energy facilities and Government facilities and energy-related activit-

ies and Government activities which may be of greater than local significance.

"(b) Subject to the limitations and goals established in this section, the Sec-
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retary may make grants to coastal States to provide funding for development and

submission for Federal approval of program changes that support attainment of one

or more coastal zone enhancement objectives.

"(c) The Secretary shall evaluate and rank State proposals for funding under

this section, and make funding awards based on those proposals, taking into ac-

count the criteria established by the Secretary under subsection (d). The Secret-

ary shall ensure that funding decisions under this section take into consideration

the fiscal and technical needs of proposing States and the overall merit of each

propsoal in terms of benefits to the public.

"(d) Within 12 months following the date of enactment of this section, and con-

sistent with the notice and participation requirements established in section 317,

the Secretary shall promulgate regulations concerning coastal zone enhancement

grants that establish-

"(1) specific and detailed criteria that must be addressed by a coastal State

(including the State's priority needs for improvement as identified by the Secret-

ary after careful consultation with the State) as part of the State's development

and implementation of coastal zone enhancement objectives.

"(2) administrative or procedural rules or requirements as necessary to facil-

itate the development and implementation of such objectives by coastal States; and

"(3) other funding award criteria as are necessary or appropriate to ensure

that evaluations of proposals, and decisions to award funding, under this section

are based on objective standards applied fairly and equitably to those proposals.

"(e) A State shall not be required to contribute any portion of the cost of any

proposal for which funding is awarded under this section.

"(f) Beginning in fiscal year 1991, not less than 10 percent and not more than

20 percent of the amounts appropriated to implement sections 306 and 306A of this

title shall be retained by the Secretary for use in implementing this section, up

to a maximum of $10,000,000 annually.

"(g) If the Secretary finds that the State is not undertaking the actions com-

mitted to under the terms of the grant, the Secretary shall suspend the State's

eligibility for further funding under this section for at least one year.".

SEC. 6211. TECHNICAL ASSISTANCE.

The Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et seq.) is amended by

inserting immediately after section 309 the following new section:

"TECHNICAL ASSISTANCE

"Sec. 310. (A) The Secretary shall conduct a program of technical assistance and

management-oriented research necessary to support the development and implementa-

tion of State coastal management program amendments under section 309, and appro-

priate to the furtherance of international cooperative efforts and technical as-

sistance in coastal zone management. Each department, agency, and instrumentality

of the executive branch of the Federal Government may assist the Secretary, on a

reimbursable basis or otherwise, in carrying out the purposes of this section, in-
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cluding the furnishing of information to the extent permitted by law, the transfer

of personnel with their consent and without prejudice to their position and rat-

ing, and the performance of any research, study, and technical assistance which

does not interfere with the performance of the primary duties of such department,

agency, or instrumentality. The Secretary may enter into contracts or other ar-

rangements with any qualified person for the purposes of carrying out this subsec-

tion.

"(b)(1) The Secretary shall provide for the coordination of technical assist-

ance, studies, and research activities under this section with any other such

activities that are conducted by or subject to the authority of the Secretary.

"(2) The Secretary shall make the results of research and studies conducted pur-

suant to this section available to coastal states in the form of technical assist-

ance publications, workshops, or other means appropriate.

"(3) The Secretary shall consult with coastal states on a regular basis regard-

ing the development and implementation of the program established by this sec-

tion.".

SEC. 6212. COASTAL ZONE MANAGEMENT REVIEW.

(a) Public Participation.-Subsection (b) of section 312 of the Coastal Zone Man-

agement Act of 1972 (16 U.S.C. 1458) is amended to read as follows:

"(b) In evaluating a coastal state's performance, the Secretary shall conduct

the evaluation in an open and public manner, and provide full opportunity for pub-

lic participation, including holding public meetings in the State being evaluated

and providing opportunities for the submission of written and oral comments by the

public. The Secretary shall provide the public with at least 45 days' notice of

such public meetings by placing a notice in the Federal Register, by publication

of timely notices in newspapers of general circulation within the State being

evaluated, and by communications with persons and organizations known to be inter-

ested in the evaluation. Each evaluation shall be prepared in report form and

shall include written responses to the written comments received during the evalu-

ation process. The final report of the evaluation shall be completed within 120

days after the last public meeting held in the State being evaluated. Copies of

the evaluation shall be immediately provided to all persons and organizations par-

ticipating in the evaluation process.".

(b) Interim Sanctions.-Subsection (c) of section 312 of the Coastal Zone Manage-

ment Act of 1972 (16 U.S.C. 1458(c)) is amended to read as follows:

"(c)(1) The Secretary may suspend payment of any portion of financial assistance

extended to any coastal state under this title, and may withdraw any unexpended

portion of such assistance, if the Secretary determines that the coastal state is

failing to adhere to (A) the management program or a State plan developed to man-

age a national estuarine reserve established under section 315 of this title, or a

portion of the program or plan approved by the Secretary, or (B) the terms of any

grant or cooperative agreement funded under this title.

"(2) Financial assistance may not be suspended under paragraph (1) unless the
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Secretary provides the Governor of the coastal state with-

"(A) written specifications and a schedule for the actions that should be

taken by the State in order that such suspension of financial assistance may be

withdrawn; and

"(B) written specifications stating how those funds from the suspended finan-

cial assistance shall be expended by the coastal state to take the actions re-

ferred to in subparagraph (A).

"(3) The suspension of financial assistance may not last for less than 6 months

or more than 36 months after the date of suspension.".

(c) Final Sanctions.-Section 312(d) of the Coastal Zone Management Act of 1972

(16 U.S.C. 1458(d)) is amended to read as follows:

"(d) The Secretary shall withdraw approval of the management program of any

coastal state and shall withdraw financial assistance available to that State un-

der this title as well as any unexpended portion of such assistance, if the Sec-

retary determines that the coastal state has failed to take the actions referred

to in subsection (c)(2)(A).".

(d) Repeal.-Subsection (f) of section 312 of the Coastal Zone Management Act of

1972 (16 U.S.C. 1458) is repealed.

SEC. 6213. COASTAL ZONE MANAGEMENT AWARDS.

The Coastal Zone Management Act of 1972 is amended by inserting after section

313 the following:

"WALTER B. JONES EXCELLENCE IN COASTAL ZONE MANAGEMENT AWARDS

"Sec. 313. (a) The Secretary shall, using sums in the Coastal Zone Management

Fund established under section 308, implement a program to promote excellence in

coastal zone management by identifying and acknowledging outstanding accomplish-

ments in the field.

"(b) The Secretary shall elect annually-

"(1) one individual, other than an employee or officer of the Federal Govern-

ment, whose contribution to the field of coastal zone management has been the most

significant;

"(2) 5 local governments which have made the most progress in developing and

implementing the coastal zone management principles emobied in this title; and

"(3) up to 10 graduate students whose academic study promises to contribute

materially to development of new or improved approaches to coastal zone manage-

ment.

"(c) In making selections under subsection (b)(2) the Secretary shall solicit

nominations from the coastal states, and shall consult with experts in local gov-

ernment planning and land use.

"(d) In making selections under subsection (b)(3) the Secretary shall solicit

nominations from coastal states and the National Sea Grant College Program.

"(e) Using sums in the Coastal Zone Management Fund established under section

308, the Secretary shall establish and execute appropriate awards, to be known as
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the 'Walter B. Jones Awards', including-

"(1) cash awards in an amount not to exceed $5,000 each;

"(2) research grants; and

"(3) public ceremonies to acknowledge such awards.".

SEC. 6214. NATIONAL ESTUARINE RESEARCH RESERVE SYSTEM.

(a) Amendment to Section Heading.-The heading for section 315 of the Coastal

Zone Management Act of 1972 (16 U.S.C. 1461) is amended by striking "Reserve Re-

search" and inserting in lieu thereof "Research Reserve".

(b) Grants for Acquistion of Lands and Waters.-Section 315(e)(3)(A) of the

Coastal Zone Management Act of 1972 (16 U.S.C. 1461(e)(3)(A)) is amended by strik-

ing "per centum" and inserting in lieu thereof "percent", and by striking

"$4,000,000" and inserting in lieu thereof "$5,000,000".

(c) Grants for Operations and Education.-Section 315(e)(3)(B) of the Coastal

Zone Management Act of 1972 (16 U.S.C. 1461(e)(B)) is amended-

(1) by striking "50 per centum" and inserting in lieu thereof "70 percent";

and

(2) by inserting immediately before the period at the end the following: ";

except that the amount of the financial assistance provided under paragraph

(1)(A)(iii) may be up to 100 percent of any costs for activities that benefit the

entire System".

(d) Clerical Amendment.-Section 315(e)(3) of the Coastal Zone Management Act of

1972 (16 U.S.C. 1461(e)) is amended by striking "of subsection (e)" each place it

appears.

SEC. 6215. AUTHORIZATION OF APPROPRIATIONS.

Section 318(a) of the Coastal Zone Management Act of 1972 (16 U.S.C 1464) is

amended by striking all after "Secretary-" and inserting in lieu thereof the fol-

lowing:

"(1) such sums, not to exceed $750,000 for each of the fiscal years occurring

during the period beginning October 1, 1990, and ending September 30, 1993, as may

be necessary for grants under section 305, to remain available until expended;

"(2) such sums, not to exceed $42,000,000 for the fiscal year ending September

30, 1991, $48,890,000 for the fiscal year ending September 30, 1992, $58,870,000

for the fiscal year ending September 30, 1993, $67,930,000 for the fiscal year

ending September 30, 1994, and $90,090,000 for the fiscal year ending September

30, 1995, as may be necessary for grants under sections 306, 306A, and 309, to re-

main available until expended;

"(3) such sums, not to exceed $6,000,000 for the fiscal year ending September

30, 1991, $6,270,000 for the fiscal year ending September 30, 1992, $6,552,000 for

the fiscal year ending September 30, 1993, $6,847,000 for the fiscal year ending

September 30, 1994, and $7,155,000 for the fiscal year ending September 30, 1995,

as may be necessary for grants under section 315, to remain available until expen-

ded; and

H.R. CONF. REP. 101-964 Page 315
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1461&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1461&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1461&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1461&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1464&FindType=L


"(4) such sums, not to exceed $10,000,000 for each the fiscal years occurring

during the period beginning October 1, 1990, and ending September 30, 1995, as may

be necessary for activities under section 310 and for administrative expenses in-

cident to the administration of this title; except that expenditures for such ad-

ministrative expenses shall not exceed $5,000,000 in any such fiscal year.".

SEC. 6216. CONFORMING AMENDMENTS.

(a) Section 306a(b)(1) of the Coastal Zone Management of 1972 (16 U.S.C.

1455a(b)(1)) is amended by striking "306(c)(9)" and inserting in lieu thereof

"306(d)(9)".

(b) Section 312(a) of the Coastal Zone Management Act of 1972 (16 U.S.C.

1458(a)) is amended by striking "through (I)" and inserting in lieu thereof

"through (K)".

SEC. 6217. PROTECTING COASTAL WATERS.

(a) In General.-

(1) Program development.-Not later than 30 months after the date of the pub-

lication of final guidance under subsection (g), each State for which a management

program has been approved pursuant to section 306 of the Coastal Zone Management

Act of 1972 shall prepare and submit to the Secretary and the Administrator a

Coastal Nonpoint Pollution Control Program for approval pursuant to this section.

The purpose of the program shall be to develop and implement management measures

for nonpoint source pollution to restore and protect coastal waters, working in

close conjunction with other State and local authorities.

(2) Program coordination.-A State program under this section shall be coordin-

ated closely with State and local water quality plans and programs developed pur-

suant to sections 208, 303, 319, and 320 of the Federal Water Pollution Control

Act (33 U.S.C. 1288, 1313, 1329, and 1330) and with State plans developed pursuant

to the Coastal Zone Management Act of 1972, as amended by this Act. The program

shall serve as an update and expansion of the State nonpoint source management

program developed under section 319 of the Federal Water Pollution Control Act, as

the program under that section relates to land and water uses affecting coastal

waters.

(b) Program Contents.-Each State program under this section shall provide for

the implementation, at a minimum, of management measures in conformity with the

guidance published under subsection (g), to protect coastal waters generally, and

shall also contain the following:

(1) Identifying land uses.-The identification of, and a continuing process for

identifying, land uses which, individually or cumulatively, may cause or contrib-

ute significantly to a degradation of-

(A) those coastal waters where there is a failure to attain or maintain ap-

plicable water quality standards or protect designated uses, as determined by the

State pursuant to its water quality planning processes; or

(B) those coastal waters that are threatened by reasonably foreseeable in-

H.R. CONF. REP. 101-964 Page 316
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1455A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1455A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1458&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS1458&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1288&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1313&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1329&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1330&FindType=L


creases in pollution loadings from new or expanding sources.

(2) Identifying critical coastal areas.-The identification of, and a continu-

ing process for identifying, critical coastal areas adjacent to coastal waters re-

ferred to in paragraph (1)(A) and (B), within which any new land uses or substan-

tial expansion of existing land uses shall be subject to management measures in

addition to those provided for in subsection (g).

(3) Management measures.-The implementation and continuing revision from time

to time of additional management measures applicable to the land uses and areas

identified pursuant to paragraphs (1) and (2) that are necessary to achieve and

maintain applicable water quality standards under section 303 of the Federal Water

Pollution Control Act (33 U.S.C. 1313) and protect designated uses.

(4) Technical assistance.-The provision of technical and other assistance to

local governments and the public for implementing the measures referred to in

paragraph (3), which may include assistance in developing ordinances and regula-

tions, technical guidance, and modeling to predict and assess the effectiveness of

such measures, training, financial incentives, demonstration projects, and other

innovations to protect coastal water quality and designated uses.

(5) Public participation.-Opportunities for public participation in all as-

pects of the program, including the use of public notices and opportunities for

comment, nomination procedures, public hearings, technical and financial assist-

ance, public education, and other means.

(6) Administrative coordination.-The establishment of mechanisms to improve

coordination among State agencies and between State and local officials respons-

ible for land use programs and permitting, water quality permitting and enforce-

ment, habitat protection, and public health and safety, through the use of joint

project review, memoranda of agreement, or other mechanisms.

(7) State coastal zone boundary modification.-A proposal to modify the bound-

aries of the State coastal zone as the coastal management agency of the State de-

termines is necessary to implement the recommendations made pursuant to subsection

(e). If the coastal management agency does not have the authority to modify such

boundaries, the program shall include recommendations for such modifications to

the appropriate State authority.

(c) Program Submission, Approval, and Implementation.-

(1) Review and approval.-Within 6 months after the date of submission by a

State of a program pursuant to this section, the Secretary and the Administrator

shall jointly review the program. The program shall be approved if-

(A) the Secretary determines that the portions of the program under the au-

thority of the Secretary meet the requirements of this section and the Adminis-

trator concurs with that determination; and

(B) the Administrator determines that the portions of the program under the

authority of the Administrator meet the requirements of this section and the Sec-

retary concurs with that determination.

(2) Implementation of approved program.-If the program of a State is approved

in accordance with paragraph (1), the State shall implement the program, including

the management measures included in the program pursuant to subsection (b),
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through-

(A) changes to the State plan for control of nonpoint source pollution ap-

proved under section 319 of the Federal Water Pollution Control Act; and

(B) changes to the State coastal zone management program developed un-

der section 306 of the Coastal Zone Management Act of 1972, as amended by this

Act.

(3) Withholding coastal management assistance.-If the Secretary finds that a

coastal State has failed to submit an approvable program as required by this sec-

tion, the Secretary shall withhold for each fiscal year until such a program is

submitted a portion of grants otherwise available to the State for the fiscal year

under section 306 of the Coastal Zone Management Act of 1972, as follows:

(A) 10 percent for fiscal year 1996.

(B) 15 percent for fiscal year 1997.

(C) 20 percent for fiscal year 1998.

(D) 30 percent for fiscal year 1999 and each fiscal year thereafter.

The Secretary shall make amounts withheld under this paragraph available to

coastal States having programs approved under this section.

(4) Withholding water pollution control assistance.-If the Administrator finds

that a coastal State has failed to submit an approvable program as required by

this section, the Administrator shall withhold from grants available to the State

under section 319 of the Federal Water Pollution Control Act, for each fiscal year

until such a program is submitted, an amount equal to a percentage of the grants

awarded to the State for the preceding fiscal year under that section, as follows:

(A) For fiscal year 1996, 10 percent of the amount awarded for fiscal year

1995.

(B) For fiscal year 1997, 15 percent of the amount awarded for fiscal year

1996.

(C) For fiscal year 1998, 20 percent of the amount awarded for fiscal year

1997.

(D) For fiscal year 1999 and each fiscal year thereafter, 30 percent of the

amount awarded for fiscal year 1998 or other preceding fiscal year.

The Administrator shall make amounts withheld under this paragraph available

to States having programs approved pursuant to this subsection.

(d) Technical Assistance.-The Secretary and the Administrator shall provide

technical assistance to coastal State and local governments in developing and im-

plementing programs under this section. Such assistance shall include-

(1) methods for assessing water quality impacts associated with coastal land

uses;

(2) methods for assessing the cumulative water quality effects of coastal de-

velopment;

(3) maintaining and from time to time revising an inventory of model ordin-

ances, and providing other assistance to coastal States and local governments in

identifying, developing, and implementing pollution control measures; and

(4) methods to predict and assess the effects of coastal land use management

measures on coastal water quality and designated uses.
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(e) Inland Coastal Zone Boundaries.-

(1) Review.-The Secretary, in consultation with the Administrator of the En-

vironmental Protection Agency, shall, within 18 months after the effective date of

this title, review the inland coastal zone boundary of each coastal State program

which has been approved or is proposed for approval under section 306 of the

Coastal Zone Management Act of 1972, and evaluate whether the State's coastal zone

boundary extends inland to the extent necessary to control the land and water uses

that have a significant impact on coastal waters of the State.

(2) Recommendation.-If the Secretary, in consultation with the Administrator,

finds that modifications to the inland boundaries of a State's coastal zone are

necessary for that State to more effectively manage land and water uses to protect

coastal waters, the Secretary, in consultation with the Administrator, shall re-

commend appropriate modifications in writing to the affected State.

(f) Financial Assistance.-

(1) In general.-Upon request of a State having a program approved un-

der section 306 of the Coastal Zone Management Act of 1972, the Secretary, in

consultation with the Administrator, may provide grants to the State for use for

developing a State program under this section.

(2) Amount.-The total amount of grants to a State under this subsection shall

not exceed 50 percent of the total cost to the State of developing a program under

this section.

(3) State share.-The State share of the cost of an activity carried out with a

grant under this subsection shall be paid from amounts from non-Federal sources.

(4) Allocation.-Amounts available for grants under this subsection shall be

allocated among States in accordance with regulations issued pursuant to section

306(c) of the Coastal Zone Management Act of 1972, except that the Secretary may

use not more than 25 percent of amounts available for such grants to assist States

which the Secretary, in consultation with the Administrator, determines are making

exemplary progress in preparing a State program under this section or have extreme

needs with respect to coastal water quality.

(g) Guidance for Coastal Nonpoint Source Pollution Control.-

(1) In general.-The Administrator, in consultation with the Secretary and the

Director of the United States Fish and Wildlife Service and other Federal agen-

cies, shall publish (and periodically revise thereafter) guidance for specifying

management measures for sources of nonpoint pollution in coastal waters.

(2) Content.-Guidance under this subsection shall include, at a minimum-

(A) a description of a range of methods, measures, or practices, including

structural and nonstructural controls and operation and maintenance procedures,

that constitute each measure;

(B) a description of the categories and subcategories of activities and loca-

tions for which each measure may be suitable;

(C) an identification of the individual pollutants or categories or classes of

pollutants that may be controlled by the measures and the water quality effects of

the measures;

(D) quantitative estimates of the pollution reduction effects and costs of the
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measures;

(E) a description of the factors which should be taken into account in adapt-

ing the measures to specific sites or locations; and

(F) any necessary monitoring techniques to accompany the measures to assess

over time the success of the measures in reducing pollution loads and improving

water quality.

(3) Publication.-The Administrator, in consultation with the Secretary, shall

publish-

(A) proposed guidance pursuant to this subsection not later than 6 months

after the date of the enactment of this Act; and

(B) final guidance pursuant to this subsection not later than 18 months after

such effective date.

(4) Notice and comment.-The Administrator shall provide to coastal States and

other interested persons an opportunity to provide written comments on proposed

guidance under this subsection.

(5) Management measures.-For purposes of this subsection, the

term "management measures" means economically achievable measures for the control

of the addition of pollutants from existing and new categories and classes of non-

point sources of pollution, which reflect the greatest degree of pollutant reduc-

tion achievable through the application of the best available nonpoint pollution

control practices, technologies, processes, siting criteria, operating methods, or

other alternatives.

(h) Authorizations of Appropriations.-

(1) Administrator.-There is authorized to be appropriated to the Administrator

for use for carrying out this section not more than $1,000,000 for each of fisal

years 1992, 1993, and 1994.

(2) Secretary.-(A) Of amounts appropriated to the Secretary for a fiscal year

under section 318(a)(4) of the Coastal Zone Management Act of 1972, as amended by

this Act, not more than $1,000,000 shall be available for use by the Secretary for

carrying out this section for that fiscal year, other than for providing in the

form of grants under subsection (f).

(B) There is authorized to be appropriated to the Secretary for use for

providing in the form of grants under subsection (f) not more than-

(i) $6,000,000 for fiscal year 1992;

(ii) $12,000,000 for fiscal year 1993;

(iii) $12,000,000 for fiscal year 1994; and

(iv) $12,000,000 for fiscal year 1995.

(i) Definitions.-In this section-

(1) the term "Administrator" means the Administrator of the Environmental Pro-

tection Agency;

(2) the term "coastal State" has the meaning given the term "coastal state"

under section 304 of the Coastal Zone Management Act of 1972 (16 U.S.C. 1453);

(3) each of the terms "coastal waters", and "coastal zone" has the meaning

that term has in the Coastal Management Act of 1972;

(4) the term "coastal management agency" means a State agency designated pur-
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suant to section 306(d)(6) of the Coastal Zone Management Act of 1972;

(5) the term "land use" includes a use of waters adjacent to coastal waters;

and

(6) the term "Secretary" means the Secretary of Commerce.

Subtitle D-Extension of Superfund for 3 years

SEC. 6301. 3-YEAR EXTENSION OF COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION,

AND LIABILITY ACT OF 1980.

Section 111 of the Comprehensive Environmental Response, Compensation, and Liab-

ility Act of 1980 (42 U.S.C. 9611) is amended-

(1) by inserting after ''Reauthorization Act of 1986," in subsection (a) the

following: "and not more than $5,100,000,000 for the period commencing October 1,

1991, and ending September 30, 1994,";

(2) by striking "5-fiscal-year period" in subsection (c)(11) and insert-

ing "8-fiscal year period";

(3) by striking "and 1991" in subsection (c)(12) and inserting "1991, 1992,

1993, and 1994";

(4) by striking "1990 and 1991" in subsection (m) and inserting "1990, 1991,

1992, 1993, and 1994";

(5) by striking "and 1991" in subsection (n)(1) and inserting "1991, 1992,

1993, and 1994";

(6) by striking subsection (n)(2)(E) and inserting the following new subpara-

graph:

"(E) for each of the fiscal years 1991, 1992, 1993, and 1994, $35,000,000.";

(7) by striking "and 1991" in subsection (n)(3) and inserting "1991, 1992,

1993, and 1994"; and

(8) by inserting after subparagraph (E) of subsection (p)(1) the following new

subparagraphs:

(F) For fiscal year 1992, $212,500,000.

(G) For fiscal year 1993, $212,500,000.

(H) For fiscal year 1994, $212,500,000.".

Subtitle E-Shale Oil Contract Modification

SEC. 6401. SHALE OIL CONTRACT MODIFICATION.

Section 7404(a) of the Consolidated Omnibus Budget Reconciliation Act of 1985

(Public Law 99-272) is amended by adding at the end the following sentence: "The

Secretary of the Treasury shall have the authority to negotiate and excecute

agreements modifying an existing contract relating to the production of synthetic

crude oil from oil shale, entered into under the Defense Production Act Amendments

of 1980 and subsequently transferred to the Secretary of the Treasury for adminis-

tration, provided the terms and conditions of any modification(s) are revenue

neutral or result in a fiscal savings to the United States Government, and in no
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event would increase the financial exposure of the United States Government under

the contract: Provided, however, That the Secretary of the Treasury shall have no

authority to increase the total amount of funds originally authorized for the ex-

isting contract: And provided further, That the Secretary shall have no authority

to negotiate and execute any agreement modifying the existing contract if such

modification(s) would increase or accelerate the financial support per unit for

the synthetic fuel to be produced under the contract.".

Subtitle F-Environmental Protection Agency Fees

SEC. 6501. ENVIRONMENTAL PROTECTION AGENCY FEES.

(a) Assessment and Collection.-The Administrator of the Environmental Protection

Agency shall, by regulation, assess and collect fees and charges for services and

activities carried out pursuant to laws administered by the Environment Protection

Agency.

(b) Amount of Fees and Charges.-Fees and charges assessed pursuant to this sec-

tion shall be in such amounts as may be necessary to ensure that the aggregate

amount of fees and charges collected pursuant to this section, in excess of the

amount of fees and charges collected under current law-

(1) in fiscal year 1991, is not less than $28,000,000; and

(2) in each of fiscal years 1992, 1993, 1994, and 1995, is not less

than $38,000,000.

(c) Limitation on Fees and Charges.-(1) The maximum aggregate amount of fees and

charges in excess of the amounts being collected under current law which may be

assessed and collected pursuant to this section in a fiscal year-

(A) for services and activities carried out pursuant to the Federal Water Pol-

lution Control Act is $10,000,000; and

(B) for services and activities in programs within the jurisdiction of the

House Committee on Energy and Commerce and administered by the Environmental Pro-

tection Agency through the Administrator, shall be limited to such sums collected

as of the date of enactment of this Act pursuant to sections 26(b) and 305(e)(2)

of the Toxic Substances Control Act, and such sums specifically authorized by the

Clean Air Act Amendments of 1990.

(2) Any remaining amounts required to be collected under this section shall be

collected from services and programs administered by the Environmental Protection

Agency other than those specified subparagraphs (A) and (B) of paragraph (1).

(d) Rule of Construction.-Nothing in this section increases or diminishes the

authority of the Administrator to promulgate regulations pursuant to the Independ-

ent Office Appropriations Act (31 U.S.C. 9701).

(e) Uses of Fees.-Fees and charges collected pursuant to this section shall be

deposited into a special account for environmental services in the Treasury of the

United States. Subject to appropriation Acts, such funds shall be available to the

Environment Protection Agency to carry out the activities for which such fees and

charges are collected. Such funds shall remain available until expended.
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SEC. 6601. SHORT TITLE.

This subtitle may be cited as the "Pollution Prevention Act of 1990".

SEC. 6602. FINDINGS AND POLICY.

(a) Findings.-The Congress finds that:

(1) The United States of America annually produces millions of tons of pollu-

tion and spends tens of billions of dollars per year controlling this pollution.

(2) There are significant opportunities for industry to reduce or prevent pol-

lution at the source through cost-effective changes in production, operation, and

raw materials use. Such changes offer industry substantial savings in reduced raw

material, pollution control, and liability costs as well as help protect the en-

vironment and reduce risks to worker health and safety.

(3) The opportunities for source reduction are often not realized because ex-

isting regulations, and the industrial resources they require for compliance, fo-

cus upon treatment and disposal, rather than source reduction; existing regula-

tions do not emphasize multi-media management of pollution; and businesses need

information and technical assistance to overcome institutional barriers to the ad-

option of source reduction practices.

(4) Source reduction is fundamentally different and more desirable than waste

management and pollution control. The Environmental Protection Agency needs to ad-

dress the historical lack of attention to source reduction.

(5) As a first step in preventing pollution through source reduction, the En-

vironmental Protection Agency must establish a source reduction program which col-

lects and disseminates information, provides financial assistance to States, and

implements the other activities provided for in this subtitle.

(b) Policy.-The Congress hereby declares it to be the national policy of the

United States that pollution should be prevented or reduced at the source whenever

feasible; pollution that cannot be prevented should be recycled in an environment-

ally safe manner, whenever feasible; pollution that cannot be prevented or re-

cycled should be treated in an environmentally safe manner whenever feasible; and

disposal or other release into the environment should be employed only as a last

resort and should be conducted in an environmentally safe manner.

SEC. 6603. DEFINITIONS.

For purposes of this subtitle-

(1) The term "Administrator" means the Administrator of the Envirnmental Pro-

tection Agency.

(2) The term "Agency" means the Environmental Protection Agency.

(3) The term "toxic chemical" means any substance on the list described in

section 313(c) of the Superfund Amendments and Reauthorization Act of 1986.

(4) The term "release" has the same meaning as provided by section 329(8) of

the Superfund Amendments and Reauthorization Act of 1986.

(5)(A) The term "source reduction" means any practice which-
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(i) reduces the amount of any hazardous substance, pollutant, or contaminant

entering any waste stream or otherwise released into the environment (including

fugitive emissions) prior to recycling, treatment, or disposal; and

(ii) reduces the hazards to public health and the environment associated with

the release of such substances, pollutants, or contaminants.

The term includes equipment or technology modifications, process or procedure

modifications, reformulation or redesign of products, substitution of raw materi-

als, and improvements in housekeeping, maintenance, training, or inventory con-

trol.

(B) The term "source reduction" does not include any practice which alters the

physical, chemical, or biological characteristics or the volume of a hazardous

substance, pollutant, or contaminant through a process or activity which itself is

not integral to and necessary for the production of a product or the providing of

a service.

(6) The term "multi-media" means water, air, and land.

(7) The term "SIC codes" refers to the 2-digit code numbers used for classi-

fication of economic activity in the Standard Industrial Classification Manual.

SEC. 6604. EPA ACTIVITIES.

(a) Authorities.-The Administrator shall establish in the Agency an office to

carry out the functions of the Administrator under this subtitle. The office shall

be independent of the Agency's single-medium program offices but shall have the

authority to review and advise such offices on their activities to promote a

multi-media approach to source reduction. The office shall be under the direction

of such officer of the Agency as the Administrator shall designate.

(b) Functions.-The Administrator shall develop and implement a strategy to pro-

mote source reduction. As part of the strategy, the Administrator shall-

(1) establish standard methods of measurement of source reduction;

(2) ensure that the Agency considers the effect of its existing and proposed

programs on source reduction efforts and shall review regulations of the Agency

prior and subsequent to their proposal to determine their effect on source reduc-

tion;

(3) coordinate source reduction activities in each Agency Office and coordin-

ate with appropriate offices to promote source reduction practices in other Feder-

al agencies, and generic research and development on techniques and processes

which have broad applicability;

(4) develop improved, methods of coordinating, streamlining and assuring pub-

lic access to data collected under Federal environmental statutes;

(5) facilitate the adoption of source reduction techniques by businesses. This

strategy shall include the use of the Source Reduction Clearinghouse and State

matching grants provided in this subtitle to foster the exchange of information

regarding source reduction techniques, the dissemination of such information to

businesses, and the provision of technical assistance to businesses. The strategy

shall also consider the capabilities of various businesses to make use of source
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reduction techniques;

(6) identify, where appropriate, measurable goals which reflect the policy of

this subtitle, the tasks necessary to achieve the goals, dates at which the prin-

cipal tasks are to be accomplished, required resources, organizational responsib-

ilities, and the means by which progress in meeting the goals will be measured;

(8) establish an advisory panel of technical experts comprised of representat-

ives from industry, the States, and public interest groups, to advise the Adminis-

trator on ways to improve collection and dissemination of data;

(9) establish a training program on source reduction opportunities, including

workshops and guidance documents, for State and Federal permit issuance, enforce-

ment, and inspection officials working within all agency program offices.

(10) identify and make recommendations to Congress to eliminate barriers to

source reduction including the use of incentives and disincentives;

(11) identify opportunities to use Federal procurement to encourage source re-

duction;

(12) develop, test and disseminate model source reduction auditing procedures

designed to highlight source reduction opportunities; and

(13) establish an annual award program to recognize a company or companies

which operate outstanding or innovative source reduction programs.

SEC. 6605. GRANTS TO STATES FOR STATE TECHNICAL ASSISTANCE PROGRAMS.

(a) General Authority.-The Administrator shall make matching grants to States

for programs to promote the use of source reduction techniques by businesses.

(b) Criteria.-When evaluating the requests for grants under this section, the

Administrator shall consider, among other things, whether the proposed State pro-

gram would accomplish the following:

(1) Make specific technical assistance available to businesses seeking inform-

ation about source reduction opportunities, including funding for experts to

provide onsite technical advice to business seeking assistance and to assist in

the development of source reduction plans.

(2) Target assistance to businesses for whom lack of information is an impedi-

ment to source reduction.

(3) Provide training in source reduction techniques. Such training may be

provided through local engineering schools or any other appropriate means.

(c) Matching Funds.-Federal funds used in any State program under this section

shall provide no more than 50 per centum of the funds made available to a State in

each year of that State's participation in the program.

(d) Effectiveness.-The Administrator shall establish appropriate means for meas-

uring the effectiveness of the State grants made under this section in promoting

the use of source reduction techniques by businesses.

(e) Information.-States receiving grants under this section shall make informa-

tion generated under the grants available to the Administrator.

SEC. 6606. SOURCE REDUCTION CLEARINGHOUSE.
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(a) Authority.-The Administrator shall establish a Source Reduction Clearing-

house to compile information including a computer data base which contains inform-

ation on management, technical, and operational approaches to source reduction.

The Administrator shall use the clearinghouse to-

(1) serve as a center for source reduction technology transfer;

(2) mount active outreach and education programs by the States to further the

adoption of source reduction technologies; and

(3) collect and compile information reported by States receiving grants under

section 6605 on the operation and success of State source reduction programs.

(b) Public Availability.-The Administrator shall make available to the public

such information on source reduction as is gathered pursuant to this subtitle and

such other pertinent information and analysis regarding source reduction as may be

available to the Administrator. The data base shall permit entry and retrieval of

information to any person.

SEC. 6607. SOURCE REDUCTION AND RECYCLING DATA COLLECTION.

(a) Reporting Requirements.-Each owner or operator of a facility required to

file an annual toxic chemical release form under section 313 of the Superfund

Amendments and Reauthorization Act of 1986 ("SARA") for any toxic chemical source

reduction and recycling report for the preceeding calendar year. The toxic chemic-

al source reduction and recycling report shall cover each toxic chemical required

to be reported in the annual toxic chemical release form filed by the owner or op-

erator under section 313(c) of that Act. This section shall take effect with the

annual report filed under section 313 for the first full calendar year beginning

after the enactment of this subtitle.

(b) Items Included in Report.-The toxic chemical source reduction and recycling

report required under subsection (a) shall set forth each of the following on a

facility-by-facility basis for each toxic chemical:

(1) The quantity of the chemical entering any waste stream (or otherwise re-

leased into the environment) prior to recycling, treatment, or disposal during the

calendar year for which the report is filed and the percentage change from the

previous year. The quantity reported shall not include any amount reported under

paragraph (7). When actual measurements of the quantity of a toxic chemical enter-

ing the waste streams are not readily available, reasonable estimates should be

made on best engineering judgment.

(2) The amount of the chemical from the facility which is recycled (at the fa-

cility or elsewhere) during such calendar year, the percentage change from the

previous year, and the process of recycling used.

(3) The source reduction practices used with respect to that chemical during

such year at the facility. Such practices shall be reported in accordance with the

following categories unless the Administrator finds other categories to be more

appropriate.

(A) Equipment, technology, process, or procedure modifications.

(B) Reformulation or redesign of products.
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(C) Substitution of raw materials.

(D) Improvement in management, training, inventory control, materials hand-

ling, or other general operational phases of industrial facilities.

(4) The amount expected to be reported under paragraphs (1) and (2) for the

two calendar years immediately following the calendar year for which the report is

filed. Such amout shall be expressed as a percentage change from the amount repor-

ted in paragraphs (1) and (2).

(5) A ratio of production in the production year to production in the previous

year. The ratio should be calculated to most closely reflect all activities in-

volving the toxic chemical. In specific industrial classifications subject to this

section, where a feedstock or some varable other than production is the primary

influence on waste characteristics or volumes, the report may provide an index

based on that primary variable for each toxic chemical. The Administrator is en-

couraged to develop production indexes to accommodate individual industries for

use on a voluntary basis.

(6) The techniques which were used to identify source reduction opportunities.

Techniques listed should include, but are not limited to, employee recommenda-

tions, external and internal audits, participative team management, and material

balance audits. Each type of source reduction listed under paragraph (3) should be

associated with the techniques or multiples of techniques used to identify the

source reduction technique.

(7) The amount of any toxic chemical released into the environment which res-

ulted from a castatrophic event, remedial action, or other one-time event, and is

not associated with production processess during the reporting year.

(8) The amount of the chemical from the facility which is treated (at the fa-

cility or elsewhere) during such calendar year and the percentage change from the

previous year. For the first year of reporting under this subsection, comparison

with the previous year is required only to the extent such information is avail-

able.

(c) SARA Provisions.-The provisions of sections 322, 325(c), and 326 of the Su-

perfund Amendments and Reauthorization Act of 1986 shall apply to the reporting

requirements of this section in the same manner as to the reports required under

section 313 of that Act. The Administrator may modify the form required for pur-

poses of reporting information under section 313 of that Act to the extent he

deems necessary to include the additional information required under this section.

(d) Additional Optional Information.-Any person filing a report under this sec-

tion for any year may include with the report additional information regarding

source reduction, recycling, and other pollution control techniques in earlier

years.

(e) Availability of Data.-Subject to section 322 of the Super-Fund Amendments

and Reauthorization Act of 1986, the Administrator shall make data collected under

this section publicly available in the same manner as the data collected under

section 313 of the Superfund Amendments and Reauthorization Act of 1986.

SEC. 6608. EPA REPORT.
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(a) Biennial Reports.-The Administrator shall provide Congress with a report

within eighteen months after enactment of this subtitle and biennially thereafter,

containing a detailed description of the actions taken to implement the strategy

to promote source reduction developed under section 4(b) and the results of such

actions. The report shall include an assessment of the effectiveness of the clear-

inghouse and grant program established under this subtitle in promoting the goals

of the strategy, and shall evaluate data gaps and data duplication with respect to

data collected under Federal environmental statutes.

(b) Subsequent Reports.-Each biennial report submitted under subsection (a)

after the first report shall contain each of the following:

(1) An analysis of the data collected under section 6607 on an industry-

by-industry basis for not less than five SIC codes or other categories as the Ad-

ministrator deems appropriate. The analysis shall begin with those SIC codes or

other categories of facilities which generate the largest quantities of toxic

chemical waste. The analysis shall include an evaluation of trends in source re-

duction by industry, firm size, production, or other useful means. Each such sub-

sequent report shall cover five SIC codes or other categories which were not

covered in a prior report until all SIC codes or other categories have been

covered.

(2) An analysis of the usefulness and validity of the data collected under

section 6607 for measuring trends in source reduction and the adoption of source

reduction by business.

(3) Identification of regulatory and nonregulatory barriers to source reduc-

tion, and of opportunities for using existing regulatory programs, and incentives

and disincentives to promote and assist source reduction.

(4) Identification of industries and pollutants that require priority assist-

ance in multi-media source reduction.

(5) Recommendations as to incentives needed to encourage investment and re-

search and development in source reduction.

(6) Identification of opportunities and development of priorities for research

and development in source reduction methods and techniques.

(7) An evaluation of the cost and technical feasibility, by industry and pro-

cesses, of source reduction opportunities and current activities and an identific-

ation of any industries for which there are significant barriers to source reduc-

tion with an analysis of the basis of this identification.

(8) An evaluation of methods of coordinating, streamlining, and improving pub-

lic access to data collected under Federal environmental statutes.

(9) An evaluation of data gaps and data duplication with respect to data col-

lected under Federal environmental statutes.

In the report following the first biennial report provided for under this sub-

section, paragraphs (3) through (9) may be included at the discretion of the Ad-

ministrator.

SEC. 6609. SAVINGS PROVISIONS.
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(a) Nothing in this subtitle shall be construed to modify or interfere with the

implementation of title III of the Superfund Amendments and Reauthorization Act of

1986.

(b) Nothing contained in this subtitle shall be construed, interpreted or ap-

plied to supplant, displace, preempt or otherwise diminish the responsibilities

and liabilities under other State or Federal law, whether statutory or common.

SEC. 6610. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated to the Administrator $8,000,000 for each

of the fiscal years 1991, 1992 and 1993 for functions carried out under this sub-

title (other than State grants), and $8,000,000 for each of the fiscal years 1991,

1992 and 1993, for grant programs to States issued pursuant to section 6605.

TITLE VII-CIVIL SERVICE AND POSTAL SERVICE PROGRAMS

Subtitle A-Civil Service

SEC. 7001. ELIMINATION OF LUMP-SUM RETIREMENT BENEFIT.

(a) Lump-Sum Benefit.-(1) Sections 8343a and 8420a of title 5, United States

Code, are each amended by adding at the end the following:

"(f)(1) Notwithstanding any other provision of this section, and except as

provided in paragraph (2), an alternative form of annuity under this section may

not be elected if the commencement date of the annuity would be later than Decem-

ber 1, 1990.

"(2) Nothing in this subsection shall prevent an election from being made by

any individual-

"(A) who is separated from Government service involuntarily (other than for

cause on charges of misconduct or delinquency), excluding-

"(i) any Senator or Representative in, or Delegate or Resident Commissioner

to, the Congress;

"(ii) the Vice President;

"(iii) any individual holding a position placed in the Executive Schedule un-

der sections 5312 through 5317;

"(iv) any individual appointed to a position by the President (or his design-

ee) or the Vice President under section 105(a)(1), 106(a)(1), or 107 (a)(1) or

(b)(1) of title 3, if the maximum rate of basic pay for such position is at or

above the rate for level V of the Executive Schedule;

"(v) any noncareer appointee in the Senior Executive Service or noncareer mem-

ber of the Senior Foreign Service; and

"(vi) any individual holding a position which is excepted from the competitive

service because of its confidential, policy-determining, policy-making, or policy-

advocating character; or

"(B) as to whom the application of paragraph (1) would be against equity and

good conscience, due to a life-threatening affliction or other critical medical
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condition affecting such individual.

"(3) This subsection shall cease to be effective as of October 1, 1995.".

(2) Section 4005 of the Omnibus Budget Reconciliation Act of 1989 (Public Law

101-239; 103 Stat. 2135) is amended-

(A) in subsection (a), by striking "October 1, 1990." and inserting "December

2, 1990."; and

(B) by adding at the end the following:

"(f) Continued Applicability.-The preceding provisions of this sec-

tion (disregarding the provision in subsection (a) limiting this section's ap-

plicability to annuities commencing before the date specified in such provision)

shall also apply in the case of any employee or Member whose election of an al-

ternative form of annuity would not have been allowable under section 8343a(f) or

8420a(f) of title 5, United States Code (as the case may be), but for-

"(1) paragraph (2)(A) thereof; or

"(2) section 7001(a)(4) of the Omnibus Budget Reconciliation Act of 1990.".

(C)(i) Section 6001(b)(2) of the Omnibus Budget Reconciliation Act of 1987 (5

U.S.C. 8343a note) and section 4005(b)(2) of the Omnibus Budget Reconciliation Act

of 1989 (103 Stat. 2135) are each amended by striking "described in paragraph

(1)." and inserting "on which the payment described in paragraph (1) is paid.".

(ii) The amendments made by clause (i) shall not apply in any case in which

the first half of the lump-sum payment involved was paid before the beginning of

the 11-month period which ends on the date of the enactment of this Act.

(D) Section 2 of Public Law 101-227 (103 Stat. 1943) is repealed.

(3) Section 8348(a)(1)(B) of title 5, United States Code, is amended by in-

serting "in administering alternative forms of annuities under sections 8343a and

8420a (and related provisions of law)," before "and in withholding".

(4)(A) In applying the provisions of section 8343a(f) or 8420a(f) of title 5,

United States Code (as amended by paragraph (1)) to any individual described in

subparagraph (B), the reference in such provisions to "December 1, 1990" shall be

deemed to read "December 1, 1991".

(B) This paragraph applies with respect to any individual who-

(i)(I) is a member of the Armed Forces of the United States who, before Decem-

ber 1, 1990, was called or ordered to active duty (other than for training) pursu-

ant to section 672, 673, 673b, 674, 675, or 688 of title 10, United States Code,

in connection with Operation Desert Shield; or

(II) is an employee of the Department of Defense who is certified by the Sec-

retary of Defense to have performed, after November 30, 1990, duties essential for

the support of Operation Desert Shield; and

(ii) would have been eligible to make an election under section 8343a or 8420a

of title 5, United States Code (as amended by paragraph (1)) as of November 30,

1990.

(C) The Office of Personnel Management may prescribe such regulations as may

be necessary to carry out this paragraph.

(b) Prior Refunds.-(1) Section 8334(d) of title 5, United States Code, is

amended-
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(A) by striking "(d)" and inserting "(d)(1)"; and

(B) by adding at the end the following:

"(2)(A) This paragraph applies with respect to any employee or Member who-

"(i) separates before October 1, 1990, and receives (or elects, in accordance

with applicable provisions of this subchapter, to receive) a refund (described in

paragraph (1)) which relates to a period of service ending before October 1, 1990;

"(ii) is entitled to an annuity under this subchapter (other than a disability

annuity) which is based on service of such employee or Member, and which commences

on or after December 2, 1990; and

"(iii) does not make the deposit (described in paragraph (1)) required in or-

der to receive credit for the period of service with respect to which the refund

relates.

"(B) Notwithstanding the second sentence of paragraph (1), the annuity to

which an employee or Member under this paragraph is entitled shall (subject to ad-

justment under section 8340) be equal to an amount which, when taken together with

the unpaid amount referred to in subparagraph (A)(iii), would result in the

present value of the total being actuarially equivalent to the present value of

the annuity which would otherwise be provided the employee or Member under this

subchapter, as computed under subsections (a)-(i) and (n) of section 8339

(treating, for purposes of so computing the annuity which would otherwise be

provided under this subchapter, the deposit referred to in subparagraph (A)(iii)

as if it had been timely made).

"(C) The Office of Personnel Management shall prescribe such regulations as

may be necessary to carry out this paragraph.".

(2)(A) Section 8334 of title 5, United States Code, is amended in paragraphs

(1) and (2) of subsection (e), and in subsection (h), by striking "(d)," and in-

serting "(d)(1),".

(B) Section 8334(f) and section 8339(i)(1) of title 5, United States Code, are

amended by striking "(d)" and inserting "(d)(1)".

(C) Section 8339(e) of title 5, United States Code, is amended by striking

"8334(d)" and inserting "8334(d)(1)".

(D) The second sentence of section 8342(a) of title 5, United States Code, is

amended by inserting "or 8334(d)(2)" after "8343a".

(3) The amendments made by this subsection shall be effective with respect to

any annuity having a commencement date later than December 1, 1990.

SEC. 7002. REFORMS IN THE HEALTH BENEFITS PROGRAM.

(a) Hospitalization-Cost-Containment Measures.-Section 8902 of title 5, United

States Code, is amended by adding at the end the following:

"(n) A contract for a plan described by section 8903(1), (2), or (3), or sec-

tion 8903a, shall require the carrier-

"(1) to implement hospitalization-cost-containment measures, such as measures-

"(A) for verifying the medical necessity of any proposed treatment or surgery;

"(B) for determining the feasibility or appropriateness of providing services
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on an outpatient rather than on an inpatient basis;

"(C) for determining the appropriate length of stay (through concurrent review

or otherwise) in cases involving inpatient care; and

"(D) involving case management, if the circumstances so warrant; and

"(2) to establish incentives to encourage compliance with measures under para-

graph (1).".

(b) Improved Cash Management.-Section 8909(a) of title 5, United States Code,

is amended by adding at the end (as a flush left sentence) the following:

"Payments from the Fund to a plan participating in a letter-of-credit arrange-

ment under this chapter shall, in connection with any payment or reimbursement to

be made by such plan for a health service or supply, be made, to the maximum ex-

tent practicable, on a checks-presented basis (as defined under regulations of the

Department of the Treasury).".

(c) Exemption from State Premium Taxes.-Section 8909 of title 5, United States

Code, is amended by adding at the end the following:

"(f)(1) No tax, fee, or other monetary payment may be imposed, directly or in-

directly, on a carrier or an underwriting or plan administration subcontractor of

an approved health benefits plan by any State, the District of Columbia, or the

Commonwealth of Puerto Rico, or by any political subdivision or other governmental

authority thereof, with respect to any payment made from the Fund.

"(2) Paragraph (1) shall not be construed to exempt any carrier or underwrit-

ing or plan administration subcontractor of an approved health benefits plan from

the imposition, payment, or collection of a tax, fee, or other monetary payment on

the net income or profit accruing to or realized by such carrier or underwriting

or plan administration subcontractor from business conducted under this chapter,

if that tax, fee, or payment is applicable to a broad range of business activ-

ity.".

(d) Improved Coordination With Medicare.-Section 8910 of title 5, United

States Code, is amended by adding at the end the following:

"(d) The Office, in consultation with the Department of Health and Human Ser-

vices, shall develop and implement a system through which the carrier for an ap-

proved health benefits plan described by section 8903 or 8903a will be able to

identify those annuitants or other individuals covered by such plan who are en-

titled to benefits under part A or B of title XVIII of the Social Security Act in

order to ensure that payments under coordination of benefits with Medicare do not

exceed the statutory maximums which physicians may charge Medicare enrollees.".

(e) Amendments to Public Law 101-76.-Public Law 101-76 (103 Stat. 556) is

amended-

(1) in subsection (a)(1), by striking "contract year 1990 or 1991," and in-

serting "each of contract years 1990 through 1993 (inclusive),"; and

(2) in subsection (c), by striking "contract year 1991," and inserting "a con-

tract year (or any period thereafter),".

(f) Application of Certain Medicare Limits to Federal Employee Health Benefits

Enrollees Age 65 or Older.-(1) Section 8904 of title 5, United States Code, is

amended by inserting "(a)" before the first sentence and by adding at the end of
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the section the following new subsection:

"(b)(1) A plan, other than a prepayment plan described in section 8903(4) of

this title, may not provide benefits, in the case of any retired enrolled indi-

vidual who is age 65 or older and is not covered to receive Medicare hospital and

insurance benefits under part A of title XVIII of the Social Security Act (42

U.S.C. 1395c et seq.), to pay a charge imposed by any health care provider, for

inpatient hospital services which are covered for purposes of benefit payments un-

der this chapter and part A of title XVIII of the Social Security Act, to the ex-

tent that such charge exceeds applicable limitations on hospital charges estab-

lished for Medicare purposes under section 1886 of the Social Security Act (42

U.S.C. 1395ww). Hospital providers who have in force participation agreements with

the Secretary of Health and Human Services consistent with sections 1814(a) and

1866 of the Social Security Act (42 U.S.C. 1395f(a) and 1395cc), whereby the par-

ticipating provider accepts Medicare benefits as full payment for covered items

and services after applicable patient copayments under section 1813 of such Act

(42 U.S.C. 1395e) have been satisfied, shall accept equivalent benefit payments

and enrollee copayments under this chapter as full payment for services described

in the preceding sentence. The Office of Personnel Management shall notify the

Secretary of Health and Human Services if a hospital is found to knowingly and

willfully violate this subsection on a repeated basis and the Secretary may invoke

appropriate sanctions in accordance with section 1866(b)(2) of the Social Security

Act (42 U.S.C. 1395cc(b)(2)) and applicable regulations.

"(2) Notwithstanding any other provision of law, the Secretary of Health and

Human Services and the Director of the Office of Personnel Management, and their

agents, shall exchange any information necessary to implement this subsection.

"(3)(A) Not later than December 1, 1991, and periodically thereafter, the Sec-

retary of Health and Human Services (in consultation with the Director of the Of-

fice of Personnel Management) shall supply to carriers of plans described in para-

graphs (1) through (3) of section 8903 the Medicare program information necessary

for them to comply with paragraph (1).

"(B) For purposes of this paragraph, the term 'Medicare program information'

includes the limitations on hospital charges established for Medicare purposes un-

der section 1886 of the Social Security Act (42 U.S.C. 1395ww) and the identity of

hospitals which have in force agreements with the Secretary of Health and Human

Services consistent with section 1814(a) and 1866 of the Social Security Act (42

U.S.C. 1395f(a) and 1395cc).".
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(2) The amendments made by this subsection shall apply with respect to con-

tract years beginning on or after January 1, 1992.

(g) Effective Date.-Except as provided in subsection (f), the amendments made

by this section shall apply with respect to contract years beginning on or after

January 1, 1991.

Subtitle B-Postal Service

SEC. 7101. FUNDING OF COLAS FOR POSTAL SERVICE ANNUITANTS AND SURVIVOR ANNUITANTS.

(a) Expanded Scope of Coverage; Change in Proration Rule.-Section 8348(m)(1)

of title 5, United States Code, is amended by striking "October 1, 1986," each

place it appears and inserting "July 1, 1971,".

(b) Repeal of Provision Relating to Certain Earlier COLAs.-Section 4002(b) of

the Omnibus Budget Reconciliation Act of 1989 (Public Law 101-239; 103 Stat. 2134)

is repealed.

(c) Provision Relating to Pre-1991 COLAs.-(1) For the purpose of this subsec-

tion-

(A) the term "pre-1991 COLA" means a cost-of-living adjustment which took ef-

fect in any of the fiscal years specified in subparagraphs (A)-(N) of paragraph

(3);

(B) the term "post-1990 fiscal year" means a fiscal year after fiscal year

1990; and

(C) the term "pre-1991 fiscal year" means a fiscal year before fiscal year

1991.

(2) Notwithstanding any other provision of law, an installment (equal to an

amount determined by reference to paragraph (3)) shall be payable by the United

States Postal Service in a post-1990 fiscal year, with respect to a pre-1991 COLA,

if such fiscal year occurs within the 15-fiscal-year period which begins with the

first fiscal year in which that COLA took effect, subject to section 7104.

(3) Notwithstanding any provision of section 8348(m) of title 5, United States

Code, or any determination thereunder (including any made under such provision, as

in effect before October 1, 1990), the estimated increase in the unfunded liabil-

ity referred to in paragraph (1) of such section 8348(m) shall be payable, in ac-

cordance with this subsection, based on annual installments equal to-

(A) $6,500,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1977;

(B) $7,000,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1978;

(C) $10,400,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1979;

(D) $20,500,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1980;

(E) $26,100,000 each, with respect to the cost-of-living adjustment which took
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effect in fiscal year 1981;

(F) $28,100,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1982;

(G) $30,600,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1983;

(H) $5,700,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1984;

(I) $19,400,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1985;

(J) $7,400,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1986;

(K) $8,500,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1987;

(L) $36,800,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1988;

(M) $51,600,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1989; and

(N) $63,500,000 each, with respect to the cost-of-living adjustment which took

effect in fiscal year 1990.

(4) Any installment payable under this subsection shall be paid by the Postal

Service at the same time as when it pays any installments due in that same fiscal

year under section 8348(m) of title 5, United States Code.

(5) An installment payable under this subsection in a fiscal year, with re-

spect to a pre-1991 COLA, shall be in lieu of any other installment for which the

Postal Service might otherwise be liable in such fiscal year, with respect to such

COLA, under section 8348(m) of title 5, United States Code.

(d) Effective Date.-This section and the amendments made by this section shall

take effect on October 1, 1990.

SEC. 7102. FUNDING OF HEALTH BENEFITS FOR POSTAL SERVICE RETIREES AND SURVIVORS OF

POSTAL SERVICE EMPLOYEES OR RETIREES.

(a) Expanded Scope of Coverage.-Section 8906(g)(2) of title 5, United States

Code, is amended by striking "October 1, 1986," each place it appears and insert-

ing "July 1, 1971,".

(b) Contributions To Be Prorated.-Section 8906(g)(2) of title 5, United States

Code, as amended by subsection (a), is further amended-

(1) by striking "(2)" and inserting "(2)(A)"; and

(2) by adding at the end the following:

"(B) In determining any amount for which the Postal Service is liable under

this paragraph, the amount of the liability shall be prorated to reflect only that

portion of total service which is attributable to civilian service performed (by

the former postal employee or by the deceased individual referred to in subpara-

graph (A), as the case may be) after June 30, 1971, as estimated by the Office of

Personnel Management.".
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(c) Effective Date.-The amendments made by this section shall take effect on

October 1, 1990, and shall apply with respect to amounts payable for periods be-

ginning on or after that date.

SEC. 7103. PAYMENTS RELATING TO AMOUNTS WHICH WOULD HAVE BEEN DUE BEFORE FISCAL

YEAR 1987.

(a) Definition.-For the purpose of this section, the term "pre-1987 fiscal

year" means a fiscal year before fiscal year 1987.

(b) For Past Retirement COLAs.-As payment for any amounts which would have

been due in any pre-1987 fiscal year under the provisions of section 8348(m) of

title 5, United States Code (as amended by section 7101) if such provisions had

been in effect as of July 1, 1971, the United States Postal Service shall pay into

the Civil Service Retirement and Disability Fund-

(1) $216,000,000, not later than September 30, 1991;

(2) $266,000,000, not later than September 30, 1992;

(3) $316,000,000, not later than September 30, 1993;

(4) $416,000,000, not later than September 30, 1994; and

(5) $471,000,000, not later than September 30, 1995.

(c) For Past Health Benefits.-As payment for any amounts which would, for any

period ending before the start of fiscal year 1987, have been payable under the

provisions of section 8906(g)(2) of title 5, United States Code (as amended by

section 7102) if such provisions had been in effect as of July 1, 1971, the United

States Postal Service shall pay into the Employees Health Benefits Fund-

(1) $56,000,000, not later than September 30, 1991;

(2) $47,000,000, not later than September 30, 1992;

(3) $62,000,000, not later than September 30, 1993;

(4) $56,000,000, not later than September 30, 1994; and

(5) $234,000,000, not later than September 30, 1995.

Subtitle C-Miscellaneous

SEC. 7201. COMPUTER MATCHING OF FEDERAL BENEFITS INFORMATION AND PRIVACY PROTEC-

TION.

(a) Short Title.-This section may be cited as the "Computer Matching and Pri-

vacy Protection Amendments of 1990".

(b) Verification Requirements Amendment.-(1) Subsection (p) of section 552a of

title 5, United States Code, is amended to read as follows:

"(p) Verification and Opportunity to Contest Findings.-(1) In order to protect

any individual whose records are used in a matching program, no recipient agency,

non-Federal agency, or source agency may suspend, terminate, reduce, or make a fi-

nal denial of any financial assistance or payment under a Federal benefit program

to such individual, or take other adverse action against such individual, as a

result of information produced by such matching program, until-

"(A)(i) the agency has independently verified the information; or
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"(ii) the Data Integrity Board of the agency, or in the case of a non-Federal

agency the Data Integrity Board of the source agency, determines in accordance

with guidance issued by the Director of the Office of Management and Budget that-

"(I) the information is limited to identification and amount of benefits paid

by the source agency under a Federal benefit program; and

"(II) there is a high degree of confidence that the information provided to

the recipient agency is accurate;

"(B) the individual receives a notice from the agency containing a statement

of its findings and informing the individual of the opportunity to contest such

findings; and

"(C)(i) the expiration of any time period established for the program by stat-

ute or regulation for the individual to respond to that notice; or

"(ii) in the case of a program for which no such period is established, the

end of the 30-day period beginning on the date on which notice under subparagraph

(B) is mailed or otherwise provided to the individual.

"(2) Independent verification referred to in paragraph (1) requires investiga-

tion and confirmation of specific information relating to an individual that is

used as a basis for an adverse action against the individual, including where ap-

plicable investigation and confirmation of-

"(A) the amount of any asset or income involved;

"(B) whether such individual actually has or had access to such asset or in-

come for such individual's own use; and

"(C) the period or periods when the individual actually had such asset or in-

come.

"(3) Notwithstanding paragraph (1), an agency may take any appropriate action

otherwise prohibited by such paragraph if the agency determines that the public

health or public safety may be adversely affected or significantly threatened dur-

ing any notice period required by such paragraph.".

(2) Not later than 90 days after the date of the enactment of this Act, the

Director of the Office of Management and Budget shall publish guidance under sub-

section (p)(1)(A)(ii) of section 552a of title 5, United States Code, as amended

by this Act.

(c) Limitation on Application of Verification Requirement.-Section

552a(p)(1)(A)(ii)(II) of title 5, United States Code, as amended by section 2,

shall not apply to a program referred to in paragraph (1), (2), or (4) of section

1137(b) of the Social Security Act (42 U.S.C. 1320b-7), until the earlier of-

(1) the date on which the Data Integrity Board of the Federal agency which ad-

ministers that program determines that there is not a high degree of confidence

that information provided by that agency under Federal matching programs is accur-

ate; or

(2) 30 days after the date of publication of guidance under section 2(b).

SEC. 7202. PORTABILITY OF BENEFITS FOR EMPLOYEES CONVERTING TO THE CIVIL SERVICE

SYSTEM.
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(a) Short Title.-This section may be cited as the "Portability of Benefits for

Nonappropriated Fund Employees Act of 1990".

(b) Definitional Amendment.-Section 2105(c) of title 5, United States Code, is

amended-

(1) by amending paragraph (1) to read as follows:

"(1) laws administered by the Office of Personnel Management, except-

"(A) section 7204;

"(B) as otherwise specifically provided in this title;

"(C) the Fair Labor Standards Act of 1938; or

"(D) for the purpose of entering into an interchange agreement to provide for

the noncompetitive movement of employees between such instrumentalities and the

competitive service; or"; and

(2) in paragraph (2), by striking "chapter 84" and inserting "chapter

84 (except to the extent specifically provided therein)".

(c) Amendment Relating to Order of Retention.-Section 3502(a)(C) of title 5,

United States Code, is amended to read as follows:

"(C) is entitled to credit for-

"(i) service rendered as an employee of a county committee established pursu-

ant to section 8(b) of the Soil Conservation and Allotment Act or of a committee

or association of producers described in section 10(b) of the Agricultural Adjust-

ment Act; and

"(ii) service rendered as an employee described in section 2105(c) if such

employee moves or has moved, on or after January 1, 1987, without a break in ser-

vice of more than 3 days, from a position in a nonappropriated fund instrumental-

ity of the Department of Defense or the Coast Guard to a position in the Depart-

ment of Defense or the Coast Guard, respectively, that is not described in section

2105(c).".

(d) Amendment Relating to Pay on a Change of Position.-Section 5334 of title

5, United States Code, is amended by adding at the end the following:

"(g) An employee of a nonappropriated fund instrumentality of the Department

of Defense or the Coast Guard described in section 2105(c) who moves, without a

break in service of more than 3 days, to a position in the Department of Defense

or the Coast Guard, respectively, that is subject to this subchapter, may have

such employee's initial rate of basic pay fixed at the minimum rate of the appro-

priate grade or at any step of such grade that does not exceed the highest previ-

ous rate of basic pay received by that employee during the employee's service de-

scribed in section 2105(c). In the case of a nonappropriated fund employee who is

moved involuntarily from such nonappropriated fund instrumentality without a break

in service of more than 3 days and without substantial change in duties to a posi-

tion that is subject to this subchapter, the employee's pay shall be set at a rate

(not above the maximum for the grade, except as may be provided for under section

5365) that is not less than the employee's rate of basic pay under the nonappro-

priated fund instrumentality immediately prior to so moving.".

(e) Amendment Relating to Periodic Step Increases.-Section 5335 of title 5,

United States Code, is amended by adding at the end the following:
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"(g) In computing periods of service under subsection (a) in the case of an

employee who moves without a break in service of more than 3 days from a position

under a nonappropriated fund instrumentality of the Department of Defense or the

Coast Guard described in section 2105(c) to a position under the Department of De-

fense or the Coast Guard, respectively, that is subject to this subchapter, ser-

vice under such instrumentality shall, under regulations prescribed by the Office,

be deemed service in a position subject to this subchapter.".

(f) Amendment Relating to Grade and Pay Retention.-Section 5365(b) of title 5,

United States Code, is amended by adding at the end, as a flush left sentence, the

following:

"Individuals with respect to whom authority under paragraph (2) may be exer-

cised include individuals who are moved without a break in service of more than 3

days from employment in nonappropriated fund instrumentalities of the Department

of Defense or the Coast Guard described in section 2105(c) to employment in the

Department of Defense or the Coast Guard, respectively, that is not described in

section 2105(c).".

(g) Amendment Relating to Pay for Accumulated and Accrued Leave.-Section

5551(a) of title 5, United States Code, is amended by adding at the end the fol-

lowing new sentence: "For the purposes of this subsection, movement to employment

described in section 2105(c) shall not be deemed separation from the service in

the case of an employee whose annual leave is transferred under section 6308(b).".

(h) Amendments Relating to Transfers Between Positions Under Different Leave

systems.-Section 6308 of title 5, United States Code, is amended-

(1) by inserting "(a)" before "The annual"; and

(2) by adding at the end the following:

"(b) The annual leave, sick leave, and home leave to the credit of a nonappro-

priated fund employee of the Department of Defense or the Coast Guard described in

section 2105(c) who moves without a break in service of more than 3 days to a pos-

ition in the Department of Defense or the Coast Guard, respectively, that is sub-

ject to this subchapter shall be transferred to the employee's credit. The annual

leave, sick leave, and home leave to the credit of an employee of the Department

of Defense or the Coast Guard who is subject to this subchapter and who moves

without a break in service of more than 3 days to a position under a nonappropri-

ated fund instrumentality of the Department of Defense or the Coast Guard, re-

spectively, described in section 2105(c), shall be transferred to the employee's

credit under the nonappropriated fund instrumentality. The Secretary of Defense or

the Secretary of Transportation, as appropriate, may provide for a transfer of

funds in an amount equal to the value of the transferred annual leave to com-

pensate the gaining entity for the cost of a transfer of annual leave under this

subsection.".

(i) Amendments to Include Additional Service for Leave Accrual Purposes.- (1)

Section 6312 is amended to read as follows:

"S 6312. Accrual and accumulation for former ASCS county office and nonappropri-

ated fund employees
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"(a) Credit shall be given in determining years of service for the purpose of

section 6303(a) for-

"(1) service as an employee of a county committee established pursuant to sec-

tion 8(b) of the Soil Conservation and Allotment Act or of a committee or an asso-

ciation of producers described in section 10(b) of the Agricultural Adjustment

Act; and

"(2) service under a nonappropriated fund instrumentality of the Department of

Defense or the Coast Guard described in section 2105(c) by an employee who has

moved without a break in service of more than 3 days to a position subject to this

subchapter in the Department of Defense or the Coast Guard, respectively.

"(b) The provisions of subsections (a) and (b) of section 6308 for transfer of

leave between leave systems shall apply to the leave systems established for such

county office employees and employees of such Department of Defense and Coast

Guard nonappropriated fund instrumentalities, respectively.".

(2) The item relating to section 6312 in the table of sections for chapter 63

of title 5, United States Code, is amended to read as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(j) Amendments Relating to the Civil Service Retirement System.-(1) Section

8331 of title 5, United States Code, is amended-

(A) by striking "and" at the end of paragraph (1)(J);

(B) by inserting "and" after the semicolon at the end of paragraph (1)(K);

(C) by inserting after paragraph (1)(K) the following:

"(L) an employee described in section 2105(c) who has made an election under

section 8347(p)(1) to remain covered under this subchapter;";

(D) in paragraph (1)(ii), by striking the matter following "Government employ-

ees" through the semicolon and inserting "(besides any employee excluded by clause

(x), but including any employee who has made an election under section 8347(p)(2)

to remain covered by a retirement system established for employees described in

section 2105(c));"; and

(E) in paragraph (7), by striking "and Gallaudet College;" and insert-

ing "Gallaudet College, and, in the case of an employee described in paragraph

(1)(L), a nonappropriated fund instrumentality of the Department of Defense or the

Coast Guard described in section 2105(c);".

(2) Section 8347 of title 5, United States Code, is amended by adding at the

end the following:

"(p)(1) Under regulations prescribed by the Office of Personnel Management, an

employee of the Department of Defense or the Coast Guard who-

"(A) has not previously made or had an opportunity to make an election under

this subsection;

"(B) has 5 or more years of civilian service creditable under this subchapter;

and

"(C) moves, without a break in service of more than 3 days, to employment in a

nonappropriated fund instrumentality of the Department of Defense or the Coast

Guard, respectively, described in section 2105(c),
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shall be given the opportunity to elect irrevocably, within 30 days after such

move, to remain covered as an employee under this subchapter during any employment

described in section 2105(c) after such move.

"(2) Under regulations prescribed by the Office of Personnel Management, an

employee of a nonappropriated fund instrumentality of the Department of Defense or

the Coast Guard, described in section 2105(c), who-

"(A) has not previously made or had an opportunity to make an election under

this subsection;

"(B) is a vested participant in a retirement system established for employees

described in section 2105(c), as the term 'vested participant' is defined by such

system;

"(C) moves, without a break in service of more than 3 days, to a position in

the Department of Defense or the Coast Guard, respectively, that is not described

in section 2105(c); and

"(D) is excluded from coverage under chapter 84 by section 8402(b),

shall be given the opportunity to elect irrevocably, within 30 days after such

move, to remain covered, during any subsequent employment as an employee as

defined in section 2105(a) or section 2105(c), by the retirement system applicable

to such employee's current or most recent employment described in section 2105(c)

rather than be subject to this subchapter.".

(k) Amendments Relating to the Federal Employees' Retirement System.-(1) Sec-

tion 8401 of title 5, United States Code, is amended-

(A) in paragraph (11)-

(i) by striking "and" at the end of subparagraph (A);

(ii) by inserting "and" after the semicolon at the end of subparagraph (B);

(iii) by inserting after subparagraph (B) the following:

"(C) an employee described in section 2105(c) who has made an election under

section 8461(n)(1) to remain covered under this chapter;";

(iv) by striking "or" at the end of clause (ii);

(v) by inserting "or" after the semicolon at the end of clause (iii); and

(vi) by inserting after clause (iii) the following:

"(iv) an employee who has made an election under section 8461(n)(2) to remain

covered by a retirement system established for employees described in section

2105(c);"; and

(B) in paragraph (15), by striking "and Gallaudet College;" and inserting ",

Gallaudet College, and, in the case of an employee described in paragraph (11)(C),

a nonappropriated fund instrumentality of the Department of Defense or the Coast

Guard described in section 2105(c);".

(2) Section 8461 of title 5, United States Code, is amended by adding at the

end the following:

"(n)(1) Under regulations prescribed by the Office, an employee of the Depart-

ment of Defense or the Coast Guard who-

"(A) has not previously made or had an opportunity to make an election under

this subsection;

"(B) has 5 or more years of civilian service creditable under this chapter;
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and

"(C) moves, without a break in service of more than 3 days, to employment in a

nonappropriated fund instrumentality of the Department of Defense or the Coast

Guard, respectively, described in section 2105(c),

shall be given the opportunity to elect irrevocably, within 30 days after such

move, to remain covered as an employee under this chapter during any employment

described in section 2105(c) after such move.

"(2) Under regulations prescribed by the Office, an employee of a nonappropri-

ated fund instrumentality of the Department of Defense or the Coast Guard de-

scribed in section 2105(c), who-

"(A) has not previously made or had an opportunity to make an election under

this subsection;

"(B) is a vested participant in a retirement system established for employees

described in section 2105(c), as the term 'vested participant' is defined by such

system;

"(C) moves, without a break in service of more than 3 days, to a position in

the Department of Defense or the Coast Guard, respectively, that is not described

by section 2105(c); and

"(D) is not eligible to make an election under section 8347(p),

shall be given the opportunity to elect irrevocably, within 30 days after such

move, to remain covered, during any subsequent employment as an employee as

defined by section 2105(a) or section 2105(c), by the retirement system applicable

to such employee's current or most recent employment described by section 2105(c)

rather than be subject to this chapter.".

(l) Amendments Relating to Health Benefits.-Section 8901(3)(A) of title 5,

United States Code, is amended-

(1) by striking "or" at the end of clause (ii);

(2) by inserting "or" after the semicolon at the end of clause (iii); and

(3) by inserting after clause (iii) the following:

"(iv) on an immediate annuity under a retirement system established for em-

ployees described in section 2105(c), in the case of an individual who elected un-

der section 8347(p)(2) or 8461(n)(2) to remain subject to such a system;".

(m) Applicability.-(1) The amendments made by this section shall apply with

respect to any individual who, on or after January 1, 1987-

(A) moves without a break in service of more than 3 days from employment in a

nonappropriated fund instrumentality of the Department of Defense or the Coast

Guard that is described in section 2105(c) of title 5, United States Code, to em-

ployment in the Department of Defense or the Coast Guard, respectively, that is

not described in such section 2105(c); or

(B) moves without a break in service from employment in the Department of De-

fense or the Coast Guard that is not described in such section 2105(c) to employ-

ment in a nonappropriated fund instrumentality of the Department of Defense or the

Coast Guard, respectively, that is described in such section 2105(c).

(2) The Secretary of Defense, the Secretary of Transportation, the Director of

the Office of Personnel Management, and the Executive Director of the Federal Re-
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tirement Thrift Investment Board, as applicable, shall take such actions as may be

practicable to ensure that each individual who has moved as described under para-

graph (1) on or after January 1, 1987, and before the date of enactment of this

Act, receives the benefit of the amendments made by this section as if such amend-

ments had been in effect at the time such individual so moved. Each such individu-

al who wishes to make an election of retirement coverage under the amendments made

by subsection (j) or (k) of this section shall complete such election within 180

days after the date of enactment of this Act.

(n) Clarifying Provisions Relating to Treatment of Individuals Electing to Re-

main Subject to Their Former Retirement System.-(1) For the purpose of this sec-

tion, the term "nonappropriated fund instrumentality" means a nonappropriated fund

instrumentality of the Department of Defense or the Coast Guard, described in sec-

tion 2105(c) of title 5, United States Code.

(2)(A) If an individual makes an election under section 8347(p)(1) of title 5,

United States Code, to remain covered by subchapter III of chapter 83 of such

title, any nonappropriated fund instrumentality thereafter employing such indi-

vidual shall deduct from such individual's pay and contribute to the Thrift Sav-

ings Fund such sums as are required for such individual in accordance with section

8351 of such title.

(B) Notwithstanding subsection (a) or (b) of section 8432 of title 5, United

States Code, any individual who, as of the date of enactment of this Act, becomes

eligible to make an election under section 8347(p)(1) of such title may, within 30

days after such individual makes an election thereunder in accordance with subsec-

tion (m)(2), make any election described in section 8432(b)(1)(A) of such title.

(3)(A) If an individual makes an election under section 8461(n)(1) of title 5,

United States Code, to remain covered by chapter 84 of such title, any nonappro-

priated fund instrumentality thereafter employing such individual shall deduct

from such individual's pay and shall contribute to the Thrift Savings Fund the

funds deducted, together with such other sums as are required for such individual

under subchapter III of such chapter.

(B) Notwithstanding subsection (a) or (b) of section 8432 of title 5, United

States Code, any individual who, as of the date of enactment of this Act, becomes

eligible to make an election under section 8461(n)(1) of such title may, within 30

days after such individual makes an election thereunder in accordance with subsec-

tion (m)(2), make any election described in section 8432(b)(1)(A) of such title.

(4) If an individual makes an election under section 8347(p)(2) or 8461(n)(2)

of title 5, United States Code, to remain covered by a retirement system estab-

lished for employees described in section 2105(c) of such title, any Government

agency thereafter employing such individual shall, in lieu of any deductions or

contributions for which it would otherwise be responsible with respect to such in-

dividual under chapter 83 or 84 of such title, make such deductions from pay and

such contributions as would be required (under the retirement system for nonappro-

priated fund employees involved) if it were a nonappropriated fund instrumental-

ity. Any such deductions and contributions shall be remitted to the Department of

Defense or the Coast Guard, as applicable, for transmission to the appropriate re-
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tirement system.

Subtitle D-Coordination

SEC. 7301. COORDINATION.

For purposes of section 202 of the Balanced Budget and Emergency Deficit Reaf-

firmation Act of 1987, this title and the amendments made by this title shall be

considered an exception under subsection (b) of such section.

TITLE VIII-VETERANS' PROGRAMS

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Subtitle A-Compensation, DIC, and Pension

SEC. 8001. LIMITATION ON COMPENSATION BENEFITS FOR CERTAIN INCOMPETENT VETERANS.

(a) In General.-(1) Chapter 55 of title 38, United States Code, is amended by

adding at the end the following new section:

"S 3205. Limitation on compensation payments for certain incompetent veterans

"(a) In any case in which a veteran having neither spouse, child, nor depend-

ent parent is rated by the Secretary in accordance with regulations as being in-

competent and the value of the veteran's estate (excluding the value of the veter-

an's home) exceeds $25,000, further payment of compensation to which the veteran

would otherwise be entitled may not be made until the value of such estate is re-

duced to less than $10,000.

"(b)(1) Subject to paragraph (2) of this subsection, if a veteran denied pay-

ment of compensation pursuant to subsection (a) is subsequently rated as being

competent, the Secretary shall pay to the veteran a lump sum equal to the total of

the compensation which was denied the veteran pursuant to such paragraph. The Sec-

retary shall make the lump-sum payment as soon as practicable after the end of the

90-day period beginning on the date of the competency rating.

"(2) A lump-sum payment may not be made under paragraph (1) to a veteran who,

within such 90-day period, dies or is again rated by the Secretary as being incom-

petent.

"(3) The costs of administering this subsection shall be paid from amounts

available to the Department of Veterans Affairs for the payment of compensation

and pension.

"(c) This section expires on September 30, 1992.".

(2) The table of sections at the beginning of such chapter is amended by

adding at the end the following new item:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(b) Effective Date.-The amendment made by this section shall apply with re-
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spect to payment of compensation for months after October 1990.

SEC. 8002. ELIMINATION OF PRESUMPTION OF TOTAL DISABILITY IN DETERMINATION OF PEN-

SION FOR CERTAIN VETERANS.

(a) Elimination of Presumption.-That portion of subsection (a) of section 502

of title 38, United States Code, preceding paragraph (1) is amended to read as

follows:

"(a) For the purposes of this chapter, a person shall be considered to be per-

manently and totally disabled if such a person is unemployable as a result of dis-

ability reasonably certain to continue throughout the life of the disabled person,

or is suffering from-".

(b) Applicability.-The amendment made by subsection (a) shall apply with re-

spect to claims filed after October 31, 1990.

SEC. 8003. REDUCTION IN PENSION FOR CERTAIN VETERANS RECEIVING MEDICAID-COVERED

NURSING HOME CARE.

(a) In General.-Section 3203 of title 38, United States Code, is amended by

adding at the end the following:

"(f)(1) For the purposes of this subsection-

"(A) the term 'Medicaid plan' means a State plan for medical assistance re-

ferred to in section 1902(a) of the Social Security Act (42 U.S.C. 1396a(a)); and

"(B) the term 'nursing facility' means a nursing facility described in section

1919 of such Act (42 U.S.C. 1396r).

"(2) If a veteran having neither spouse nor child is covered by a Medicaid

plan for services furnished such veteran by a nursing facility, no pension in ex-

cess of $90 per month shall be paid to or for the veteran for any period after the

month of admission to such nursing facility.

"(3) Notwithstanding any provision of title XIX of the Social Security Act,

the amount of the payment paid a nursing facility pursuant to a Medicaid plan for

services furnished a veteran may not be reduced by any amount of pension permitted

to be paid such veteran under paragraph (2) of this subsection.

"(4) A veteran is not liable to the United States for any payment of pension

in excess of the amount permitted under this subsection that is paid to or for the

veteran by reason of the inability or failure of the Secretary to reduce the vet-

eran's pension under this subsection unless such inability or failure is the res-

ult of a willful concealment by the veteran of information necessary to make a re-

duction in pension under this subsection.

"(5) The costs of administering this subsection shall be paid for from amounts

available to the Department of Veterans Affairs for the payment of compensation

and pension.

"(6) This subsection expires on September 30, 1992.".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

November 1, 1990, or the date of the enactment of this Act, whichever is later.
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SEC. 8004. INELIGIBILITY OF REMARRIED SURVIVING SPOUSES OR MARRIED CHILDREN FOR

REINSTATEMENT OF BENEFITS ELIGIBILITY UPON BECOMING SINGLE.

(a) In General.-Section 103 of title 38, United States Code, is amended-

(1) in subsection (d)-

(A) by striking out "(1)"; and

(B) by striking out paragraphs (2) and (3); and

(2) in subsection (e)-

(A) by striking out "(1)"; and

(B) by striking out paragraph (2).

(b) Effective Date.-The amendments made by subsection (a) shall apply with re-

spect to claims filed after October 31, 1990, and shall not operate to reduce or

terminate benefits to any individual whose benefits were predicated on section

103(d)(2), 103(d)(3), or 103(e)(2) before the effective date of those amendments.

SEC. 8005. COST-OF-LIVING INCREASES IN COMPENSATION RATES.

(a) Policy Regarding Fiscal Year 1991.-The fiscal year 1991 cost-of-living ad-

justments in the rates of compensation payable under chapter 11 of title 38,

United States Code, and of the dependency and indemnity compensation payable under

chapter 13 of such title will be no more than a 5.4 percent increase, with all in-

creased monthly rates rounded down to the next lower dollar. The effective date

for such adjustments will not be earlier than January 1, 1991.

(b) Increase Payable as of January 1992.-The amount of compensation or de-

pendency and indemnity compensation payable to any individual for the month of

January 1992 who is entitled to such benefits as of January 1, 1992, shall be in-

creased for such month by the amount equal to the amount of the monthly increase

provided for that individual's benefit level as of January 1, 1991, pursuant to

the adjustments described in subsection (a).

Subtitle B-Health-Care Benefits

SEC. 8011. MEDICAL-CARE COST RECOVERY.

(a) Applicability.-Section 629(a)(2) of title 38, United States Code, is

amended-

(1) by striking out "or" at the end of clause (C);

(2) by striking out the period at the end of clause (D) and inserting in lieu

thereof "; or"; and

(3) by adding at the end the following new clause:

"(E) for which care and services are furnished before October 1, 1993, under

this chapter to a veteran who-

"(i) has a service-connected disability; and

"(ii) is entitled to care (or payment of the expenses of care) under a health-

plan contract.".

(b) Maximum Amount Recoverable.-Clause (B) of section 629(c)(2) of such title
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is amended by striking out "in accordance with the prevailing rates at which the

third party makes payments under comparable health-plan contracts with" and in-

serting in lieu thereof "if provided by".

(c) Establishment of Medical-Care Cost Recovery Fund.-Section 629(g) of such

title is amended to read as follows:

"(g)(1) There is established in the Treasury a fund to be known as the Depart-

ment of Veterans Affairs Medical-Care Cost Recovery Fund (hereafter referred to in

this section as the 'Fund').

"(2) Amounts recovered or collected under this section shall be deposited in

the Fund.

"(3) Sums in the Fund shall be available to the Secretary for the following:

"(A) Payment of necessary expenses for the identification, billing, and col-

lection of the cost of care and services furnished under this chapter, and for the

administration and collection of payments required under section 610(f) of this

title for hospital care or nursing home care, under section 612(f) of this title

for medical services, and under section 622A of this title for medications, in-

cluding-

"(i) the costs of computer hardware and software, word processing and telecom-

munications equipment, other equipment, supplies, and furniture;

"(ii) personnel training and travel costs;

"(iii) personnel and administrative costs for attorneys in the Office of Gen-

eral Counsel of the Department and for support personnel of such office;

"(iv) other personnel and administrative costs; and

"(v) the costs of any contract for identification, billing, or collection ser-

vices.

"(B) Payment of the Secretary for reasonable charges, as determined by the

Secretary, imposed for (i) services and utilities (including light, water, and

heat) furnished by the Secretary, (ii) recovery and collection activities under

this section, and (iii) administration of the Fund.

"(4) Not later than January 1 of each year, there shall be deposited into the

Treasury as miscellaneous receipts an amount equal to the amount of the unoblig-

ated balance remaining in the Fund at the close of business on September 30 of the

preceding year minus any part of such balance that the Secretary determines is ne-

cessary in order to enable the Secretary to defray, during the fiscal year in

which the deposit is made, the expenses, payments, and costs described in para-

graph (3).".

(d) Transfer to Fund.-

(1) Amount to be transferred.-The Secretary of the Treasury shall trans-

fer $25,000,000 from the Department of Veterans Affairs Loan Guaranty Revolving

Fund to the Department of Veterans Affairs Medical-Care Cost Recovery Fund estab-

lished by section 629(g) of title 38, United States Code (as amended by subsection

(c)). The amount so transferred shall be available until the end of September 30,

1991, for the support of the equivalent of 800 full-time employees and other ex-

penses described in paragraph (3) of such section.

(2) Reimbursement of loan guaranty revolving fund.-Notwithstanding section
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629(g) of title 38, United States Code (as amended by subsection (c)), the first

$25,000,000 recovered or collected by the Department of Veterans Affairs during

fiscal year 1991 as a result of third-party medical recovery activities shall be

credited to the Department of Veterans Affairs Loan Guaranty Revolving Fund.

(3) Third-party medical recovery activities defined.-For the purposes of this

subsection, the term "third-party medical recovery activities" means recovery and

collection activities carried out under section 629 of title 38, United States

Code.

(e) Effective Date.-The amendments made by this section shall take effect as

of October 1, 1990.

SEC. 8012. COPAYMENT FOR MEDICATIONS.

(a) Copayment Required.-(1) Subchapter III of chapter 17 of title 38, United

States Code, is amended by inserting after section 622 the following new section:

"S 622A. Copayment for medications

"(a)(1) Subject to paragraph (2), the Secretary shall require a veter-

an (other than a veteran with a service-connected disability rated 50 percent or

more) to pay the United States $2 for each 30-day supply of medication furnished

such veteran under this chapter on an outpatient basis for the treatment of a non-

service-connected disability or condition. If the amount supplied is less than a

30-day supply, the amount of the charge may not be reduced.

"(2) The Secretary may not require a veteran to pay an amount in excess of the

cost to the Secretary for medication described in paragraph (1).

"(b) Amounts collected under this section shall be deposited in the Department

of Veterans Affairs Medical-Care Cost Recovery Fund.

"(c) The provisions of subsection (a) expire on September 30, 1991.".

(2) The table of sections at the beginning of such chapter is amended by in-

serting after the item relating to section 622 the following new item:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(b) Effective Date.-The amendments made by subsection (a) shall take effect

with respect to medication furnished to a veteran after October 31, 1990, or the

date of the enactment of this Act, whichever is later.

SEC. 8013. MODIFICATION OF HEALTH-CARE CATEGORIES AND COPAYMENTS.

(a) Inpatient Care.-(1) Subsection (a) of section 610 of title 38, United

States Code, is amended-

(A) in paragraph (1)(I), by striking out "622(a)(1)" and inserting in lieu

thereof "622(a)"; and

(B) by striking out paragraph (2) and inserting in lieu thereof the following:

"(2) In the case of a veteran who is not described in paragraph (1) of this

subsection, the Secretary may, to the extent resources and facilities are avail-

able, furnish hospital care and nursing home care to a veteran which the Secretary
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determines is needed for a nonservice-connected disability, subject to the provi-

sions of subsection (f) of this section.".

(2) Subsection (f) of such section is amended-

(A) by striking out paragraphs (1) and (2) and inserting in lieu thereof the

following:

"(f)(1) The Secretary may not furnish hospital care or nursing home care under

this section to a veteran who is eligible for such care under subsection (a)(2) of

this section unless the veteran agrees to pay to the United States the applicable

amount determined under paragraph (2) of this subsection.

"(2) A veteran who is furnished hospital care or nursing home care under this

section and who is required under paragraph (1) of this subsection to agree to pay

an amount to the United States in order to be furnished such care shall be liable

to the United States for an amount equal to-

"(A) the lesser of-

"(i) the cost of furnishing such care, as determined by the Secretary; or

"(ii) the amount determined under paragraph (3) of this subsection; and

"(B) an amount equal to $10 for every day the veteran receives hospital care

and $5 for every day the veteran receives nursing home care."; and

(B) in subparagraphs (A) and (B) of paragraph (3), by striking out "(2)(B)"

each place it appears and inserting in lieu thereof "(2)(A)(ii)".

(b) Outpatient Care.-Subsection (f) of section 612 of such title is amended-

(1) in paragraph (1), by striking out "610(a)(2)(B)" and inserting in lieu

thereof "610(a)(2)";

(2) by redesignating paragraphs (5) and (7) as (3) and (4), respectively; and

(3) by striking paragraphs (3), (4), and (6).

(c) Income Thresholds.-(1) Subsection (a) of section 622 of such title is

amended-

(A) in paragraph (1)-

(i) by striking out "(1)" at the beginning of the subsection;

(ii) by redesignating clauses (A), (B), and (C) as paragraphs (1), (2), and

(3), respectively; and

(iii) by striking out "Category A threshold" in paragraph (3), as so redesig-

nated, and inserting in lieu thereof "amount set forth in subsection (b)";

(B) by striking out paragraph (2).

(2) Subsection (b) of such section is amended to read as follows:

"(b)(1) For purposes of subsection (a)(3), the income threshold for the calen-

dar year beginning on January 1, 1990, is-

"(A) $17,240 in the case of a veteran with no dependents; and

"(B) $20,688 in the case of a veteran with one dependent, plus $1,150 for each

additional dependent.

"(2) For a calendar year beginning after December 31, 1990, the amounts in ef-

fect for purposes of this subsection shall be the amounts in effect for the pre-

ceding calendar year as adjusted under subsection (c) of this section.".

(3) Subsection (c) of such section is amended by striking out "paragraphs (1)

and (2) of".
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(4) Paragraph (2) of subsection (d) of such section is amended to read as fol-

lows:

"(2) A determination described in this paragraph is a determination that for

purposes of subsection (a)(3) of this section a veteran's attributable income is

not greater than the amount determined under subsection (b) of this section.".

(5) Subsection (e) of such section is amended-

(A) in paragraph (1), by striking out "the Category A threshold or the Cat-

egory B threshold, as appropriate" and inserting in lieu thereof "the amount de-

termined under subsection (b) of this section"; and

(B) by striking out paragraph (2) and inserting in lieu thereof the following:

"(2) A veteran is described in this paragraph for the purposes of subsection

(a) of this section if-

"(A) the veteran has an attributable income greater than the amount determined

under subsection (b) of this section; and

"(B) the current projections of such veteran's income for the current year are

that the veteran's income for such year will be substantially below the amount de-

termined under subsection (b).".

(d) Effective Date.-The amendments made by this section shall apply with re-

spect to hospital care and medical services received after October 31, 1990, or

the date of the enactment of this Act, whichever is later.

(e) Sunset.-The amendments made by this section expire on September 30, 1991.

Subtitle C-Education and Employment

SEC. 8021. LIMITATION OF REHABILITATION PROGRAM ENTITLEMENT TO SERVICE-DISABLED

VETERANS RATED AT 20 PERCENT OR MORE.

(a) In General.-Section 1502(1) of title 38, United States Code, is amended by

inserting "at a rate of 20 percent or more" after "compensable" both places it ap-

pears.

(b) Effective Date.-The amendments made by this section shall apply to veter-

ans and other persons originally applying for assistance under chapter 31 of title

38, United States Code, on or after November 1, 1990.

Subtitle D-Housing and Loan Guaranty Assistance

SEC. 8031. ELECTION OF CLAIM UNDER GUARANTY OF MANUFACTURED HOME LOANS.

(a) In General.-Paragraph (3) of section 1812(c) of title 38, United States

Code, is amended to read as follows:

"(3)(A) The Secretary's guaranty may not exceed the lesser of (i) the lesser

of $20,000 or 40 percent of the loan, or (ii) the maximum amount of the guaranty

entitlement available to the veteran as specified in paragraph (4) of this subsec-

tion.

"(B) A claim under the Secretary's guaranty shall, at the election of the

holder of a loan, be made by the filing of an accounting with the Secretary-
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"(i) within a reasonable time after the receipt by such holder of an appraisal

by the Secretary of the value of the security for the loan; or

"(ii) after liquidation of the security for the loan.

"(C) If the holder of a loan applies for payment of a claim under clause (i)

of subparagraph (B) of this paragraph, the amount of such claim payable by the

Secretary shall be the lesser of-

"(i) the amount equal to the excess, if any, of the total indebtedness over

the amount of the appraisal referred to in such clause; or

"(ii) the amount equal to the guaranty under this section.

"(D) If the holder of a loan files for payment of a claim under clause (ii) of

subparagraph (B) this paragraph, the amount of such claim payable by the Secretary

shall be the lesser of-

"(i) the amount equal to the excess, if any, of the total indebtedness over

the greater of the value of the property securing the loan, as determined by the

Secretary, or the amount of the liquidation or resale proceeds; or

"(ii) the amount equal to the guaranty under this section.

"(E) In any accounting filed pursuant to subparagraph (B)(ii) of this subsec-

tion, the Secretary shall permit to be included therein accrued unpaid interest

from the date of the first uncured default to such cutoff date as the Secretary

may establish, and the Secretary shall allow the holder of the loan to charge

against the liquidation or resale proceeds accrued interest from the cutoff date

established to such further date as the Secretary may determine and such costs and

expenses as the Secretary determines to be reasonable and proper.

"(F) The liability of the United States under the guaranty provided for by

this paragraph shall decrease or increase pro rata with any decrease or increase

of the amount of the unpaid portion of the obligation.".

(b) Effective Date.-The amendment made by this section shall apply to claims

filed with the Secretary of Veterans Affairs on or after the date of the enactment

of this Act.

SEC. 8032. LOAN FEE.

Section 1829(a) of title 38, United States Code, is amended-

(1) in paragraph (2), by striking out "The amount" and inserting in lieu

thereof "Except as provided in paragraph (6) of this subsection, the amount"; and

(2) by adding at the end the following:

"(6) With respect to each loan closed during the period beginning on November

1, 1990, and ending on September 30, 1991, each amount specified in paragraph (2)

of this subsection shall be increased by 0.625 percent of the total loan amount.".

Subtitle E-Burial and Grave Marker Benefits

SEC. 8041. HEADSTONE OR MARKER ALLOWANCE.

(a) In General.-Section 906 of title 38, United States Code, is amended-

(1) by striking out subsection (d); and
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(2) by redesignating subsection (e) as subsection (d).

(b) Effective Date.-This section shall apply to deaths occurring on or after

November 1, 1990.

SEC. 8042. PLOT ALLOWANCE ELIGIBILITY.

(a) In General.-Section 903(b)(2) of title 38, United States Code, is amended

by inserting "(other than a veteran whose eligibility for benefits under this sub-

section is based on being a veteran of any war)" after "(2) if such veteran".

(b) Effective Date.-This section shall apply to deaths occurring on or after

November 1, 1990.

Subtitle F-Miscellaneous

SEC. 8051. USE OF INTERNAL REVENUE SERVICE AND SOCIAL SECURITY ADMINISTRATION DATA

FOR INCOME VERIFICATION.

(a) Disclosure of Tax Information.-(1) Subparagraph (D) of section 6103(l)(7)

of the Internal Revenue Code of 1986 (relating to disclosure of return information

to Federal, State, and local agencies administering certain programs) is amended-

(A) by striking out "and" at the end of clause (vi);

(B) by striking out the period at the end of clause (vii) and inserting in

lieu thereof "; and"; and

(C) by adding at the end the following:

"(viii)(I) any needs-based pension provided under chapter 15 of title 38,

United States Code, or under any other law administered by the Secretary of Veter-

ans Affairs;

"(II) parents' dependency and indemnity compensation provided under section

415 of title 38, United States Code;

"(III) health-care services furnished under section 610(a)(1)(I), 610(a)(2),

610(b), and 612(a)(2)(B) of such title; and

"(IV) compensation paid under chapter 11 of title 38, United States Code, at

the 100 percent rate based solely on unemployability and without regard to the

fact that the disability or disabilities are not rated as 100 percent disabling

under the rating schedule.

Only return information from returns with respect to net earnings from self-

employment and wages may be disclosed under this paragraph for use with respect to

any program described in clause (viii)(IV). Clause (viii) shall not apply after

September 30, 1992."

(2) The heading of paragraph (7) of section 6103(l) of such Code is amended by

striking out "or the food stamp act of 1977" and inserting in lieu thereof ", the

food stamp act of 1977, or title 38, united states code".

(b) Use of Income Information for Needs-Based Programs.-(1) Chapter 53 of

title 38, United States Code, is amended by adding at the end the following new

section:
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"S 3117. Use of income information from other agencies: notice and verification

"(a) The Secretary shall notify each applicant for a benefit or service de-

scribed in subsection (c) of this section that income information furnished by the

applicant to the Secretary may be compared with information obtained by the Sec-

retary from the Secretary of Health and Human Services or the Secretary of the

Treasury under section 6103(l)(7)(D)(viii) of the Internal Revenue Code of 1986.

The Secretary shall periodically transmit to recipients of such benefits and ser-

vices additional notifications of such matters.

"(b) The Secretary may not, by reason of information obtained from the Secret-

ary of Health and Human Services or the Secretary of the Treasury under section

6103(l)(7)(D)(viii) of the Internal Revenue Code of 1986, terminate, deny, sus-

pend, or reduce any benefit or service described in subsection (c) of this section

until the Secretary takes appropriate steps to verify independently information

relating to the following:

"(1) The amount of the asset or income involved.

"(2) Whether such individual actually has (or had) access to such asset or in-

come for the individual's own use.

"(3) The period or periods when the individual actually had such asset or in-

come.

"(c) The benefits and services described in this subsection are the following:

"(1) Needs-based pension benefits provided under chapter 15 of this title or

under any other law administered by the Secretary.

"(2) Parents' dependency and indemnity compensation provided under section

415 of this title.

"(3) Health-care services furnished under sections 610(a)(1)(I), 610(a)(2),

610(b), and 612(a)(2)(B) of this title.

"(4) Compensation paid under chapter 11 of this title at the 100 percent rate

based solely on unemployability and without regard to the fact that the disability

or disabilities are not rated as 100 percent disabling under the rating schedule.

"(d) In the case of compensation described in subsection (c)(4) of this sec-

tion, the Secretary may independently verify or otherwise act upon wage or self-

employment information referred to in subsection (b) of this section only if the

Secretary finds that the amount and duration of the earnings reported in that in-

formation clearly indicate that the individual may no longer be qualified for a

rating of total disability.

"(e) The Secretary shall inform the individual of the findings made by the

Secretary on the basis of verified information under subsection (b) of this sec-

tion, and shall give the individual an opportunity to contest such findings, in

the same manner as applies to other information and findings relating to eligibil-

ity for the benefit or service involved.

"(f) The Secretary shall pay the expenses of carrying out this section from

amounts available to the Department for the payment of compensation and pension.

"(g) The authority of the Secretary to obtain information from the Secretary

of the Treasury or the Secretary of Health and Human Services under section
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6103(l)(7)(D)(viii) of the Internal Revenue Code of 1986 expires on September 30,

1992.".

(2) The table of sections at the beginning of such chapter is amended by

adding at the end the following new item:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(c) Notice to Current Beneficiaries.-(1) The Secretary of Veterans Affairs

shall notify individuals who (as of the date of the enactment of this Act) are ap-

plicants for or recipients of the benefits described in subsection (c) (other than

paragraph (3)) of section 3117 of title 38, United States Code (as added by sub-

section (b)), that income information furnished to the Secretary by such applic-

ants and recipients may be compared with information obtained by the Secretary

from the Secretary of Health and Human Services or the Secretary of the Treasury

under clause (viii) of section 6103(l)(7)(D) of the Internal Revenue Code of 1986

(as added by subsection (a)).

(2) Notification under paragraph (1) shall be made not later than 90 days

after the date of the enactment of this Act.

(3) The Secretary of Veterans Affairs may not obtain information from the Sec-

retary of Health and Human Services or the Secretary of the Treasury under section

6103(l)(7)(D)(viii) of the Internal Revenue Code of 1986 (as added by subsection

(a)) until notification under paragraph (1) is made.

(d) GAO Study.-The Comptroller General of the United States shall conduct a

study of the effectiveness of the amendments made by this section and shall submit

a report on such study to the Committees on Veterans' Affairs and Ways and Means

of the House of Representatives and the Committees on Veterans' Affairs and Fin-

ance of the Senate not later than January 1, 1992.

SEC. 8052. LINE OF DUTY.

(a) Elimination of Compensation in Certain Cases.-Title 38, United States

Code, is amended-

(1) in section 105(a), by striking out "the result of the person's own willful

misconduct" in the first sentence and inserting in lieu thereof "a result of the

person's own willful misconduct or abuse of alcohol or drugs";

(2) in section 310, by striking out "the result of the veteran's own willful

misconduct" and inserting in lieu thereof "a result of the veteran's own willful

misconduct or abuse of alcohol or drugs"; and

(3) in section 331, by striking out "the result of the veteran's own willful

misconduct" and inserting in lieu thereof "a result of the veteran's own willful

misconduct or abuse of alcohol or drugs".

(b) Effective Date.-The amendments made by subsection (a) shall take effect

with respect to claims filed after October 31, 1990.

SEC. 8053. REQUIREMENT FOR CLAIMANTS TO REPORT SOCIAL SECURITY NUMBERS; USES OF

DEATH INFORMATION BY THE DEPARTMENT OF VETERANS AFFAIRS.

H.R. CONF. REP. 101-964 Page 354
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6103&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=38USCAS3117&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6103&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6103&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6103&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS331&FindType=L


(a) Mandatory Reporting of Social Security Numbers.-Section 3001 of title 38,

United States Code, is amended by adding at the end the following new subsection:

"(c)(1) Any person who applies for or is in receipt of any compensation or

pension benefit under laws administered by the Secretary shall, if requested by

the Secretary, furnish the Secretary with the social security number of such per-

son and the social security number of any dependent or beneficiary on whose be-

half, or based upon whom, such person applies for or is in receipt of such bene-

fit. A person is not required to furnish the Secretary with a social security num-

ber for any person to whom a social security number has not been assigned.

"(2) The Secretary shall deny the application of or terminate the payment of

compensation or pension to a person who fails to furnish the Secretary with a so-

cial security number required to be furnished pursuant to paragraph (1) of this

subsection. The Secretary may thereafter reconsider the application or reinstate

payment of compensation or pension, as the case may be, if such person furnishes

the Secretary with such social security number.

"(3) The costs of administering this subsection shall be paid for from amounts

available to the Department of Veterans Affairs for the payment of compensation

and pension.".

(b) Review of Department of Health and Human Services Death Information To

Identify Deceased Recipients of Compensation and Pension Benefits.-(1) Chapter 53

of title 38, United States Code, as amended by section 8051(b), is further amended

by adding at the end the following new section:

"S 3118. Review of Department of Health and Human Services death information

"(a) The Secretary shall periodically compare Department of Veterans Affairs

information regarding persons to or for whom compensation or pension is being paid

with information in the records of the Department of Health and Human Services re-

lating to persons who have died for the purposes of-

"(1) determining whether any such persons to whom compensation and pension is

being paid are deceased;

"(2) ensuring that such payments to or for any such persons who are deceased

are terminated in a timely manner; and

"(3) ensuring that collection of overpayments of such benefits resulting from

payments after the death of such persons is initiated in a timely manner.

"(b) The Department of Health and Human Services death information referred to

in subsection (a) of this section is death information available to the Secretary

from or through the Secretary of Health and Human Services, including death in-

formation available to the Secretary of Health and Human Services from a State,

pursuant to a memorandum of understanding entered into by such Secretaries. Any

such memorandum of understanding shall include safeguards to assure that informa-

tion made available under it is not used for unauthorized purposes or improperly

disclosed.".

(2) The table of sections at the beginning of such chapter, as amended by sec-

tion 8051(b), is further amended by adding at the end the following:
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

TITLE IX-TRANSPORTATION

Subtitle A-Surface Transportation

SEC. 9001. SENSE OF CONGRESS THAT HIGHWAY USER TAXES SHOULD BE DEDICATED TO THE

HIGHWAY TRUST FUND.

(a) Findings.-Congress finds that-

(1) highway motor fuel taxes have in the past been dedicated to the Highway

Trust Fund and used for the development of the surface transportation system;

(2) extraordinary budget pressures have led to consideration of the need for a

temporary, 5-year highway motor fuels tax for deficit reduction;

(3) any portion of the new taxes deposited into the Highway Trust Fund shall

be available to accommodate our country's vital transportation needs;

(4) adequate funding of transportation is a key component of a national

strategy for economic growth; and

(5) use of the highway motor fuels taxes for deficit reduction should be tem-

porary so that we can return as soon as possible to the dedicated user fee prin-

ciple in order to ensure fairness to highway users and to ensure that needed

transportation infrastructure improvements are made.

(b) Sense of Congress.-It is the sense of Congress that-

(1) any increase in motor fuel excise taxes that are deposited in the Highway

Trust Fund shall be available for surface transportation purposes;

(2) the Budget Resolutions for fiscal years 1991 through 1995 should accommod-

ate the Nation's transportation needs and the section 302(a) allocations should

provide budget authority and outlays attributable to the increase in deposits into

the Highway Trust Fund as a result of any increases in motor fuels taxes through

implementation of this Act;

(3) Congress reaffirms the principle that highway motor fuel taxes should be

deposited in the Highway Trust Fund; and

(4) to the extent the highway motor fuel taxes are used for deficit reduction

during the 5-year period beginning with fiscal year 1991, the Congress should re-

turn to the dedicated user fee principle as soon as possible but no later than the

end of fiscal year 1995.

Subtitle B-Aviation Safety and Capacity Expansion

SEC. 9101. SHORT TITLE; TABLE OF CONTENTS.

(a) Short Title.-This subtitle may be cited as the "Aviation Safety and Capa-

city Expansion Act of 1990".

(b) Table of Contents.-

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
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SEC. 9102. CONSTRUCTION OF FIREFIGHTING TRAINING FACILITIES.

Section 503(a)(2) of the Airport and Airway Improvement Act of 1982 (49 U.S.C.

App. 2202(a)(2)) is amended-

(1) by striking "and" at the end of subparagraph (B);

(2) by striking the period at the end of subparagraph (C) and inserting ";

and"; and

(3) by inserting after subparagraph (C) the following new subparagraph:

"(D) any acquisition of land for, or work involved to construct, a burn area

training structure on or off the airport for the purpose of providing live fire

drill training for aircraft rescue and firefighting personnel required to receive

such training by a regulation of the Department of Transportation, including basic

equipment and minimum structures to support such training in accordance with

standards of the Federal Aviation Administration.".

SEC. 9103. DECLARATION OF POLICY.

Section 502(a) of the Airport and Airway Improvement Act of 1982 (49 U.S.C.

App. 2201(a)) is amended-

(1) in paragraph (5) by inserting ", including as they may be applied between

category and class of aircraft" after "discriminatory practices"; and

(2) in paragraph (13) by inserting "and should not unjustly discriminate

between categories and classes of aircraft" after "attempted".

SEC. 9104. AIRPORT IMPROVEMENT PROGRAM.

Section 505 of the Airport and Airway Improvement Act of 1982 (49 U.S.C. App.

2204) is amended-

(1) in subsection (a) by striking "'13,816,700,000" and

inserting '$13,916,700,000"; and

(2) in subsection (b) by striking "September 30, 1987" and insert-

ing "September 30, 1992".

SEC. 9105. AIRWAY IMPROVEMENT PROGRAM.

(a) Renaming of Airway Plan.-Section 504(b)(1) of the Airport and Airway Im-

provement Act of 1982 (49 U.S.C. App. 2203(b)(1)) is amended by inserting after

the second sentence the following new sentence: "For fiscal year 1991 and there-

after, the revised plan shall be known as the 'Airway Capital Investment Plan'.".

(b) Airway Facilities and Equipment.-The first sentence of section 506(a)(1)

of such Act (49 U.S.C. App. 2205(a)(1)) is amended by striking "September 30,

1981," and all that follows through the period and inserting the following:

"September 30, 1990, aggregate amounts not to exceed $2,500,000,000 for fiscal

year 1991 and $5,500,000,000 for the fiscal years ending before October 1, 1992.".

SEC. 9106. FAA OPERATIONS.
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Section 106 of title 49, United States Code, is amended by adding at the end

the following new subsection:

"(k) Authorization of Appropriations for Operations.-There is authorized to be

appropriated for operations of the Administration $4,088,000,000 for fiscal year

1991 and $4,412,600,000 for fiscal year 1992.".

SEC. 9107. OPERATION AND MAINTENANCE OF AVIATION SYSTEM.

(a) Elimination of Penalty.-Section 506(c)(3)(B)(i) of the Airport and Airway

Improvement Act of 1982 (49 U.S.C. App. 2205(c)(3)(B)(i)) is amended-

(1) by inserting "and" after "1989"; and

(2) by striking "$3,770,000,000" and all that follows through "1992,".

(b) Funding.-Section 506(c) of such Act (49 U.S.C. App. 2205(c)) is amended by

adding at the end the following new paragraph:

"(4) Fiscal years 1991-1992.-The amount appropriated from the Trust Fund for

the purposes of clauses (A) and (B) of paragraph (1) of this subsection for each

of fiscal years 1991 and 1992 may not exceed-

"(A) 75 percent of the amount of funds made available under section 505, sub-

sections (a) and (b) of this section, and section 106(k) of title 49, United

States Code, for such fiscal year; less

"(B) the amount of funds made available under section 505 and subsections (a)

and (b) of this section for such fiscal year.".

SEC. 9108. WEATHER SERVICE.

The second sentence of section 506(d) of the Airport and Airway Improvement

Act of 1982 (49 U.S.C. App. 2205(d)) is amended-

(1) by striking "and" the first place it appears and inserting a comma; and

(2) by inserting before the period the following: ", $34,521,000 for fiscal

year 1991, and $35,389,000 for fiscal year 1992".

SEC. 9109. MILITARY AIRPORT PROGRAM.

(a) Declaration of Policy.-Section 502(a) of the Airport and Airway Improve-

ment Act of 1982 (49 U.S.C. App. 2201(a)) is further amended-

(1) by striking "and" at the end of paragraph (12);

(2) by striking the period at the end of paragraph (13) and inserting ";

and"; and

(3) by adding at the end the following:

"(14) special emphasis should be placed on the conversion of appropriate

former military air bases to civil use and on the identification and improvement

of additional joint-use facilities.".

(b) Set-Aside.-Section 508(d) of such Act (49 U.S.C. App. 2204(d)) is amended

by striking paragraph (5) and inserting the following:

"(5) Military airport set-aside.-Not less than 1.5 percent of the funds made

available under section 505 in each of fiscal years 1991 and 1992 shall be dis-
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tributed during such fiscal year to sponsors of current or former military air-

ports designated by the Secretary under subsection (f) for the purpose of develop-

ing current and former military airports to improve the capacity of the national

air transportation system.

"(6) Reallocation.-If the Secretary determines that he will not be able to

distribute the amount of funds required to be distributed under paragraph (1),

(2), (3), (4), or (5) of this subsection for any fiscal year because the number of

qualified applications submitted in compliance with this title is insufficient to

meet such amount, the portion of such amount the Secretary determines will not be

distributed shall be available for obligation during such fiscal year for other

airports and for other purposes authorized by section 505 of this title.".

(c) Designation of Former Military Airports.-Section 508 of such Act is fur-

ther amended by adding at the end the following new subsection:

"(f) Designation of Current or Former Military Airports.-

"(1) Designation.-The Secretary shall designate not more than 8 current or

former military airports for participation in the grant program established under

subsection (d)(5) and this subsection. At least 2 such airports shall be desig-

nated within 6 months after the date of the enactment of this subsection and the

remaining airports shall be designated for participation no later than September

30, 1992.

"(2) Survey.-The Secretary shall conduct a survey of current and former milit-

ary airports to identify which ones have the greatest potential to improve the ca-

pacity of the national air transportation system. The survey shall also identify

the capital development needs of such airports in order to make them part of the

national air transportation system and shall identify which capital development

needs are eligible for grants under section 505. The survey shall be completed by

September 30, 1991.

"(3) Limitation.-In selecting airports for participation in the program estab-

lished under subsection (d)(5) and this subsection and in conducting the survey

under paragraph (2), the Secretary shall consider only those current or former

military airports whose conversion in whole or in part to civilian commercial or

reliever airport as part of the national air transportation system would enhance

airport and air traffic control system capacity in major metropolitan areas and

reduce current and projected flight delays.

"(4) Period of eligibility.-An airport designated by the Secretary under this

subsection shall remain eligible to participate in the program under subsection

(d)(5) and this subsection for the 5 fiscal years following such designation. An

airport that does not attain a level of enplaned passengers during such 5 fiscal

year period which qualifies it as a small hub airport as defined as of January 1,

1990, or reliever airport may be redesignated by the Secretary for participation

in the program for such additional fiscal years as may be determined by the Sec-

retary.

"(5) Additional funding.-Notwithstanding the provisions of section 513(b), not

to exceed $5,000,000 per airport of the sums to be distributed at the discretion

of the Secretary under section 507(c) for any fiscal year may be used by the spon-
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sor of a current or former military airport designated by the Secretary under this

subsection for construction, improvement, or repair of terminal building facilit-

ies, including terminal gates used by aircraft for enplaning and deplaning revenue

passengers. Under no circumstances shall any gates constructed, improved, or re-

paired with Federal funding under this paragraph be subject to long-term leases

for periods exceeding 10 years or majority in interest clauses.".

SEC. 9110. PASSENGER FACILITY CHARGES.

Section 1113 of the Federal Aviation Act of 1958 (49 U.S.C. App. 1513) is

amended-

(1) in subsection (a) by inserting "except as provided in subsection (e) and"

before "except that"; and

(2) by adding at the end the following new subsection:

"(e) Authority for Imposition of Passenger Facility Charges.-

"(1) In general.-Subject to the provisions of this subsection, the Secretary

may grant a public agency which controls a commercial service airport authority to

impose a fee of $1.00, $2.00, or $3.00 for each paying passenger of an air carrier

enplaned at such airport to finance eligible airport-related projects to be car-

ried out in connection with such airport or any other airport which such agency

controls. For purposes of this subsection, financing an eligible airport-related

project includes making payments for debt service on bonds and other indebtedness

incurred to carry out such project.

"(2) Use of revenues and relationship between fees and revenues.-The Secretary

may grant a public agency which controls a commercial service airport authority to

impose a fee under this subsection to finance specific projects only if the Sec-

retary finds, on the basis of an application submitted for such authority-

"(A) that the amount and duration of the proposed fee will result in revenues

(including interest and other returns on such revenues) which do not exceed

amounts necessary to finance the specific projects; and

"(B) that each of the specific projects is an eligible airport-related project

which will-

"(i) preserve or enhance capacity, safety, or security of the national air

transportation system,

"(ii) reduce noise resulting from an airport which is part of such system, or

"(iii) furnish opportunities for enhanced competition between or among air

carriers.

"(3) Limitation regarding passengers of air carriers receiving essential air

service compensation.-If a passenger of an air carrier is being provided air ser-

vice to an eligible point under section 419 for which compensation is being paid

under such section, a public agency which controls any other airport may not im-

pose a fee pursuant to this subsection for enplanement of such passenger with re-

spect to such air service.

"(4) Limitation regarding obligations.-No fee may be imposed pursuant to this

subsection for a project which is not approved by the Secretary under this subsec-
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tion on or before September 30, 1992-

"(A) if, during fiscal years 1991 and 1992, the amount available for obliga-

tion, in the aggregate, under section 505 of Airport and Airway Improvement Act of

1982 is less than $3,700,000,000; or

"(B)(i) if, during fiscal year 1991, the amount available for obligation, in

the aggregate, under section 419 is less than $26,600,000; or

"(ii) if, during fiscal year 1992, the amount available for obligation, in the

aggregate, under section 419 is less than $38,600,000.

"(5) Linkage.-The Secretary may not grant a public agency authority to impose

a fee pursuant to this subsection unless the Secretary has-

"(A) issued a final rule establishing a program for reviewing airport noise

and access restrictions on operations of Stage 2 and Stage 3 aircraft pursuant to

section 9304(a) of the Airport Noise and Capacity Act of 1990; and

"(B) issued a notice of proposed rulemaking to consider more efficient alloca-

tion of existing capacity at high density airports under section 9126 of the Avi-

ation Safety and Capacity Expansion Act of 1990.

"(6) Two enplanements per trip limitation.-Enplaned passengers on whom a fee

may be imposed by a public agency pursuant to this subsection include passengers

of air carriers originating or connecting at the commercial service airport which

the agency controls. A fee may not be collected pursuant to this subsection from a

passenger with respect to any enplanement of such passenger, on a one-way trip and

on a trip in each direction of a round trip, after the second enplanement for

which a fee has been collected pursuant to this subsection from such passenger.

"(7) Air carrier rates, fees, and charges.-

"(A) Treatment of fee revenues.-Revenues derived from fees collected pursuant

to this subsection shall not be treated as airport revenues for the purpose of es-

tablishing a rate, fee, or charge pursuant to a contract between a public agency

which controls a commercial service airport and an air carrier.

"(B) Capital costs.-Except as provided by subparagraph (C), a public agency

which controls a commercial service airport shall not include in its rate base by

means of depreciation, amortization, or any other method that portion of the cap-

ital costs of a project paid for using revenues derived from fees collected pursu-

ant to this subsection for the purpose of establishing a rate, fee, or charge pur-

suant to a contract between such agency and an air carrier.

"(C) Facilities financed with fee revenues.-With respect to a project for

terminal development, gates and related areas, or a facility which is occupied or

utilized by 1 or more air carriers on an exclusive or preferential basis, the

rates, fees, and charges payable by air carriers which use such facilities shall

be no less than the rates, fees, and charges paid by carriers using similar facil-

ities at the airport which were not financed using revenues derived from collec-

tion of a fee imposed pursuant to this subsection.

"(8) Exclusivity of authority.-No State or political subdivision or agency

thereof which is not a public agency controlling a commercial service airport

shall prohibit, limit, or regulate the imposition of fees by the public agency

pursuant to this subsection, collection of such fees, or use of revenues derived
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therefrom. No contract between an air carrier and a public agency which controls a

commercial service airport entered into before, on, or after the date of the en-

actment of this subsection shall impair the authority of the public agency to im-

pose fees pursuant to this subsection and to use the revenues derived from such

fees in accordance with this subsection.

"(9) Nonexclusivity of contractual agreements.-No project carried out through

the use of a fee collected pursuant to this subsection may be subject to an ex-

clusive long-term lease or use agreement of an air carrier, as defined by the Sec-

retary by regulation. No lease or use agreement of an air carrier with respect to

a project constructed or expanded through the use of such fee may restrict the

public agency which controls the airport from funding, developing, or assigning

new capacity at the airport with revenues derived from fees imposed pursuant to

this subsection.

"(10) Collection and handling of fees by air carriers.-The regulations issued

by the Secretary to carry out this subsection shall-

"(A) require air carriers and their agents to collect fees imposed by public

agencies pursuant to this subsection;

"(B) establish procedures regarding handling and remittance of the amounts so

collected;

"(C) ensure that such amounts are promptly paid to the public agency for which

they are collected less a uniform amount determined by the Secretary as reflecting

average necessary and reasonable expenses (net of interest accruing to the air

carrier and agent after collection and prior to remittance) incurred in the col-

lection and handling of such fees; and

"(D) require that the amount of fees collected pursuant to this subsection

with respect to any air transportation be noted on the ticket for such air trans-

portation.

"(11) Application process.-

"(A) Submission.-A public agency which controls a commercial service airport

and is interested in imposing a fee pursuant to this subsection shall submit to

the Secretary an application for authority to impose such fee.

"(B) Content.-An application submitted under this paragraph shall contain such

information and be in such form as the Secretary may require by regulation.

"(C) Opportunity for consultation.-Before submission of an application under

this paragraph, a public agency shall provide reasonable notice to, and an oppor-

tunity for consultation with, air carriers operating at the airport. The Secretary

shall issue regulations which define reasonable notice and contain the following

requirements at a minimum:

"(i) A public agency must provide written notice-

"(I) of individual projects being considered for funding through imposition

of a fee pursuant to this subsection; and

"(II) of the date and location of a meeting to present such projects to air

carriers operating at the airport.

"(ii) Not later than 30 days after the issuance of a written notice under

clause (i), each air carrier operating at the airport must provide to the public

H.R. CONF. REP. 101-964 Page 362
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



agency written notice of receipt of such notice. Failure of an air carrier to

provide such notice may be deemed as certification of agreement with the project

by such air carrier under clause (iv).

"(iii) Not later than 45 days after the issuance of written notice under

clause (i), the public agency must conduct a meeting to provide air carriers-

"(I) descriptions of projects;

"(II) justifications for projects; and

"(III) a detailed financial plan for projects.

"(iv) Not later than 30 days after the date of such meeting, each air carrier

must provide the public agency with certification of agreement or disagreement

with projects (or total plan for such projects). The failure of an air carrier to

submit such certification shall be deemed as certification of agreement with the

project by such air carrier. Any certification of disagreement shall contain the

reasons for such disagreement. The absence of such reasons will void the certific-

ation of disagreement.

"(D) Notice and opportunity for comment.-After receiving an application under

this paragraph, the Secretary shall provide notice and an opportunity for comment

by air carriers and other interested persons concerning such application.

"(E) Approval.-A fee may only be imposed pursuant to this subsection if the

Secretary approves an application granting authority for the imposition of such

fee. Not later than 120 days after the date of receipt of such an application, the

Secretary shall make a final decision regarding approval of such application.

"(12) Recordkeeping and audits.-

"(A) With respect to collection of fees.-The Secretary shall issue regulations

requiring such recordkeeping and auditing of accounts maintained by an air carrier

and any agency thereof which is collecting a fee imposed pursuant to this subsec-

tion and by the public agency which is imposing such fee as may be necessary to

ensure compliance with this subsection.

"(B) With respect to use of revenues.-The Secretary shall periodically audit

and review the use by a public agency which controls an airport of revenues de-

rived from a fee imposed pursuant to this subsection. Upon such review and after a

public hearing, the Secretary may terminate the authority of such agency to impose

such fee, in whole or in part, to the extent the Secretary determines that reven-

ues derived therefrom are not being used in accordance with this subsection.

"(C) Set-off.-If the Secretary determines that a fee imposed pursuant to this

subsection is excessive or that the revenues derived from such fee are not being

used in accordance with this subsection, the Secretary may set off such amounts as

may be necessary to ensure compliance with this subsection against amounts other-

wise payable to the public agency under the Airport and Airway Improvement Act of

1982.

"(13) Terms and conditions.-Authority granted to impose a fee pursuant to this

subsection shall be subject to such terms and conditions as the Secretary may es-

tablish to carry out the objectives of this subsection.

"(14) Issuance of regulations.-Not later than 180 days after the date of the

enactment of this subsection, the Secretary shall issue such regulations as may be
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necessary to carry out this subsection. Such regulations may prescribe the time

and form by which a fee imposed pursuant to this subsection shall take effect.

"(15) Definitions.-For purposes of this subsection, the following definitions

apply:

"(A) Air carrier.-The term 'air carrier' includes a foreign air carrier.

"(B) Airport, commercial service airport, and public agency.-The

terms 'airport', 'commercial service airport', and 'public agency' have the mean-

ing such terms have under section 503 of the Airport and Airway Improvement Act of

1982.

"(C) Eligible airport-related project.-The term 'eligible airport-related

project' means-

"(i) a project for airport development under the Airport and Airway Improve-

ment Act of 1982;

"(ii) a project for airport planning under such Act;

"(iii) a project for terminal development described in section 513(b) of such

Act;

"(iv) a project for airport noise capability planning under section 103(b) of

the Aviation Safety and Noise Abatement Act of 1979;

"(v) a project to carry out noise compatibility measures which are eligible

for assistance under section 104 of the Aviation Safety and Noise Abatement Act of

1979 without regard to whether or not a program has been approved for such meas-

ures under such section; and

"(vi) a project for construction of gates and related areas at which passen-

gers are enplaned or deplaned.

"(D) Secretary.-The term 'Secretary' means the Secretary of Transportation.".

SEC. 9111. REDUCTION IN AIRPORT IMPROVEMENT PROGRAM APPORTIONMENTS FOR LARGE AND

MEDIUM HUB AIRPORTS IMPOSING PASSENGER FACILITY CHARGES.

Section 507(b) of the Airport and Airway Improvement Act of 1982 (49 U.S.C.

App. 2206(b)) is amended by adding at the end the following new paragraph:

"(7) Reduction in apportionments to certain large and medium hubs.-

"(A) General rule.-The amount which, but for this paragraph, would be appor-

tioned under this section (other than subsection (a)(2)) for a fiscal year to a

sponsor of an airport that annually has 0.25 percent or more of the total annual

enplanements in the United States and for which a fee is imposed in such fiscal

year pursuant to section 1113(e) of the Federal Aviation Act of 1958 shall be re-

duced by an amount equal to 50 percent of the projected revenues derived from such

fee in such fiscal year.

"(B) Limitations.-The maximum reduction in an apportionment to a sponsor of an

airport as a result of this paragraph in a fiscal year shall be 50 percent of the

amount which, but for this paragraph, would be apportioned to such airport under

this section.".

SEC. 9112. USE OF PFC REDUCED APPORTIONMENT FUNDS.
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(a) Addition of Funds to Existing Discretionary Fund.-Section 507(c)(1) of the

Airport and Airway Improvement Act of 1982 (49 U.S.C. App. 2206(c)(1)) is amended

by inserting after the first sentence the following new sentences: "Twenty-five

percent of the amounts which are not apportioned under this section as a result of

subsection (b)(7) shall be added to such discretionary fund. Fifty percent of

amounts added to such discretionary fund pursuant to the preceding sentence shall

be used for making grants for projects at small hub airports (as such term is

defined in section 419(k) of the Federal Aviation Act of 1958).".

(b) Small Airport Fund.-Section 507 of such Act is amended by redesignating

subsections (d) and (e), and any references thereto, as subsections (e) and (f),

respectively, and by inserting after subsection (c) the following new subsection:

"(d) Small Airport Fund.-

"(1) Establishment.-Seventy-five percent of the amounts which are not appor-

tioned under this section as a result of subsection (b)(7) shall constitute a

small airport fund to be distributed at the discretion of the Secretary.

"(2) Set-aside for general aviation airports.-One-third of the amounts in the

small airport fund established by this subsection and distributed by the Secretary

under this subsection in a fiscal year shall be used for making grants to sponsors

of public-use airports (other than commercial service airports) for any purpose

for which funds are made available under section 505.

"(3) Set-aside for nonhub airports.-Two-thirds of the amounts in the small

airport fund established by this subsection and distributed by the Secretary under

this subsection in a fiscal year shall be used for making grants to sponsors of

commercial service airports each of which annually has less than 0.05 percent of

the total annual enplanements in the United States for any purpose for which funds

are made available under section 505.

"(4) Treatment of airports participating in state block program.-An airport in

a State which is participating in the State block grant program under section 534

shall be eligible to receive grants pursuant to this subsection to the same extent

that the airport would be eligible to receive such grants if the State was not

participating in such program.".

(c) Prohibition on Reduced Funding.-It is the sense of Congress that the Sec-

retary should not reduce funding under the discretionary fund established under

section 507(c) of the Airport and Airway Improvement Act of 1982 for small commer-

cial service and general aviation airports as a result of additional funds made

available to such airports under this section, including amendments made by this

section.

SEC. 9113. SMALL COMMUNITY AIR SERVICE PROGRAM.

(a) Definition of Eligible Point.-Section 419(a) of the Federal Aviation Act

of 1958 (49 U.S.C. App. 1389(a)) is amended to read as follows:

"(a) Eligible Point Defined.-

"(1) General rule.-For purposes of this section, the term 'eligible point'

means any point in the United States-
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"(A) which was defined as an eligible point under this section as in effect

before October 1, 1988;

"(B) which received scheduled air transportation at any time after January 1,

1990; and

"(C) which is not listed in the Department of Transportation Orders 89-9-37

and 89-12-52 as being a point no longer eligible for compensation under this sec-

tion.

"(2) Limitation on use of per passenger subsidy.-The Secretary may not determ-

ine that a point described in paragraph (1) is not an eligible point on the basis

of the per passenger subsidy at the point or on any other basis not specifically

set forth in this section.".

(b) Funding.-

(1) In general.-Section 419 of such Act is amended by redesignating subsection

(1), and any reference thereto, as subsection (m) and by inserting after subsec-

tion (k) the following new subsection:

"(l) Funding.-

"(1) Contract authority.-The Secretary is authorized to enter into agreements

and to incur obligations from the Airport and Airway Trust Fund for the payment of

compensation under this section. Approval by the Secretary of such an agreement

shall be deemed a contractual obligation of the United States for payment of the

Federal share of such compensation.

"(2) Amounts available.-There shall be available to the Secretary from the

Airport and Airway Trust Fund to incur obligations under this section $38,600,000

per fiscal year for each of fiscal years 1992, 1993, 1994, 1995, 1996, 1997, and

1998. Such amounts shall remain available until expended.".

(2) Effective date.-The amendment made by paragraph (1) shall take effect Oc-

tober 1, 1991.

(c) Conforming Amendments.-Section 333 of Public Law 100-457 and section

325(a) of Public Law 101-164 are repealed.

SEC. 9114. STATE BLOCK GRANT PILOT PROGRAM.

Section 534 of the Airport and Airway Improvement Act of 1982 (49 U.S.C. App.

2227) is amended-

(1) in subsection (a) by striking "1991" and inserting "1992"; and

(2) in subsection (d) by striking "not later than 90 days before its scheduled

termination" and inserting "not later than January 31, 1992".

SEC. 9115. AUXILIARY FLIGHT SERVICE STATION PROGRAM.

(a) General Rule.-The Secretary of Transportation shall develop and implement

a system of manned auxiliary flight service stations. The auxiliary flight service

stations shall supplement the services of the planned consolidation to 61 auto-

mated flight service stations under the flight service station modernization pro-

gram. Auxiliary flight service stations shall be located in areas of unique weath-

er or operational conditions which are critical to the safety of flight.
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(b) Report to Congress.-Not later than 180 days after the date of the enact-

ment of this Act, the Secretary of Transportation shall report to Congress with

the plan and schedule for implementation of this section.

SEC. 9116. AIRPORT AND AIRWAY IMPROVEMENTS FOR THE VIRGIN ISLANDS.

(a) Air Space Study.-The Administrator of the Federal Aviation Administration

shall conduct an air space study of the Caribbean and Miami air traffic control

regions for the purpose of determining methods of improving air safety and report

to Congress the results of such study.

(b) Operations of Airport Towers for St. Thomas and St. Croix.-The Adminis-

trator may not enter into contracts with private persons for operation of the air-

port control towers for St. Thomas and St. Croix, Virgin Islands, before the 30th

day following the date on which a report is submitted to Congress under subsection

(a).

(c) Replacement of Radar Facilities for St. Thomas.-The Administrator shall

take such action as may be necessary to ensure that the radar facilities for the

airport on St. Thomas, Virgin Islands, which were destroyed by Hurricane Hugo are

replaced and operational by the 120th day following the date of the enactment of

this Act.

SEC. 9117. ENGINE CONDITION MONITORING SYSTEMS.

(a) Study.-The Administrator of the Federal Aviation Administration shall con-

duct a study of the potential use of engine condition monitoring systems on air-

craft. In conducting such study, the Administrator shall evaluate-

(1) the availability of technology for such systems;

(2) the capabilities of such systems in terms of enhancing safety and reducing

maintenance costs associated with civil and military aircraft;

(3) the commercial viability of developing computer software to enable main-

tenance workers to efficiently use data gathered by such systems;

(4) the costs and benefits of using such systems as compared to engine fault

detection methods which rely on the use of data relating to historical performance

and statistical failure;

(5) the types of aircraft engine failures which may be prevented by using such

systems; and

(6) the operational reliability of such systems.

(b) Report to Congress.-Not later than 12 months after the date of the enact-

ment of this Act, the Administrator shall transmit to Congress a report containing

the results of the study conducted pursuant to this section together with such le-

gislative and administrative recommendations as the Administrator considers appro-

priate.

SEC. 9118. PROCUREMENT AUTHORITY.

(a) In General.-Section 303 of the Federal Aviation Act of 1958 (49 U.S.C.
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App. 1344) is amended to read as follows:

"SEC. 303. PROCUREMENT AUTHORITY.

"(a) Acquisition and Disposal of Property.-Subject to subsection (b), the Ad-

ministrator, on behalf of the United States, is authorized, where appropriate-

"(1) within the limits of available appropriations made by the Congress there-

for, to acquire by purchase, condemnation, lease for a term not to exceed 20

years, or otherwise, personal property or services and real property or interests

therein, including, in the case of air navigation facilities (including airports)

owned by the United States and operated under the direction of the Administrator,

easements through or other interests in airspace immediately adjacent thereto and

needed in connection therewith;

"(2) for adequate compensation, by sale, lease, or otherwise, to dispose of

any real or personal property or interest therein; except that, other than for

airport and airway property and technical equipment used for the special purposes

of the Federal Aviation Administration, such disposition shall be made in accord-

ance with the Federal Property and Administrative Services Act of 1949; and

"(3) to construct, improve, or renovate laboratories and other test facilities

and to purchase or otherwise acquire real property required therefor.

"(b) Special Rules for Certain Acquisitions.-

"(1) Acquisitions by condemnation.-Any acquisition by condemnation under sub-

section (a) may be made in accordance with the provision of the Act of August 1,

1888 (40 U.S.C. 257; 25 Stat. 357), the Act of February 26, 1931 (40 U.S.C.

258a-258e-1; 46 Stat. 1421), or any other applicable Act; except that, in the case

of condemnations of easements through or other interests in airspace, in fixing

condemnation awards, consideration may be given to the reasonable probable future

use of the underlying land.

"(2) Acquisitions of public buildings.-The Administrator may, under subsection

(a) construct or acquire by purchase, condemnation, or lease a public building, or

interest in a public building (as defined in section 13 of the Public Buildings

Act of 1959 (40 U.S.C. 612)) only under a delegation of authority from the Admin-

istrator of General Services.

"(c) Procurement Procedures.-In procuring personal property or services and

real property and interests therein under subsection (a), the Administrator may

use procedures other than competitive procedures in circumstances which are set

forth in section 303(c) of the Federal Property and Administrative Services Act of

1949 (41 U.S.C. 253(c)).

"(d) Sole Source Approval by Administrator.-For procurements by the Federal

Aviation Administration, the Administrator shall be the senior procurement execut-

ive referred to in paragraph (3) of section 16 of Office of Federal Procurement

Policy Act (41 U.S.C. 414) for the purposes of approving the justification for the

use of noncompetitive procedures required under section 303(f)(1)(B)(iii) of the

Federal Property and Administrative Services Act of 1949 (41 U.S.C.

253(f)(1)(B)(iii)).
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"(e) Multiyear Service Contracts.-

"(1) In general.-Notwithstanding section 1341(a)(1)(B) of title 31, United

States Code, the Administrator may enter into contracts for periods of not more

than 5 years for the following types of services (and items of supply related to

such services) for which funds would otherwise be available for obligation only

within the fiscal year for which appropriated-

"(A) operation, maintenance, and support of facilities and installations;

"(B) operation, maintenance, or modification of aircraft, vehicles, and other

highly complex equipment;

"(C) specialized training necessitating high quality instructor skills (for

example, pilot and aircrew members; foreign language training); and

"(D) base services (for example, ground maintenance, in-plane refueling; bus

transportation; refuse collection and disposal).

"(2) Findings.-The Administrator may enter into a contract described in para-

graph (1) only if the Administrator finds that-

"(A) there will be a continuing requirement for the services consonant with

current plans for the proposed contract period;

"(B) the furnishing of such services will require a substantial initial in-

vestment in plant or equipment, or the incurrence of substantial contingent liab-

ilities for the assembly, training, or transportation of a specialized workforce;

and

"(C) the use of such a contract will promote the best interests of the United

States by encouraging effective competition and promoting economies in operation.

"(3) Guidance principles.-In entering into contracts described in paragraph

(1), the Administrator shall be guided by the following principles:

"(A) The portion of the cost of any plant or equipment amortized as a cost of

contract performance should not exceed the ratio between the period of contract

performance and the anticipated useful commercial life of such plant or equipment.

Useful commercial life, for this purpose, means the commercial utility of the fa-

cilities rather than the physical life thereof, the due consideration given to

such factors as location of facilities, specialized nature thereof, and obsoles-

cence.

"(B) Consideration shall be given to the desirability of obtaining an option

to renew the contract for a reasonable period not to exceed 3 years, at prices not

to include charges for plant, equipment, and other nonrecurring costs, already

amortized.

"(C) Consideration shall be given to the desirability of reserving in the Fed-

eral Aviation Administration the right, upon payment of the unamortized portion of

the cost of the plant or equipment, to take title thereto under appropriate cir-

cumstances.

"(4) Termination.-In the event funds are not made available for the continu-

ation of a contract described in paragraph (1) into a subsequent fiscal year, the

contract shall be canceled or terminated, and the costs of cancellation or termin-

ation may be paid from-

"(A) appropriations originally available for the performance of the contract
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concerned;

"(B) appropriations currently available for procurement of the type of ser-

vices concerned, and not otherwise obligated; or

"(C) funds appropriated for those payments.

"(f) Multiyear Property Acquisition Contracts.-

"(1) In general.-Notwithstanding section 1341(a)(1)(B) of title 31, United

States Code, to the extent that funds are otherwise available for obligation, the

Administrator may make multiyear contracts (other than contracts described in

paragraph (6)) for the purchase of property, whenever the Administrator finds-

"(A) that the use of such a contract will promote the safety or efficiency of

the National Airspace System and will result in reduced total costs under the con-

tract;

"(B) that the minimum need for the property to be purchased is expected to re-

main substantially unchanged during the contemplated contract period in terms of

production rate, procurement rate, and total quantities;

"(C) that there is a reasonable expectation that throughout the contemplated

contract period the Administrator will request funding for the contract at the

level required to avoid contract cancellation;

"(D) that there is a stable design for the property to be acquired and that

the technical risks associated with such property are not excessive; and

"(E) that the estimates of both the cost of the contract and the anticipated

cost avoidance through the use of a multiyear contract are realistic.

"(2) Regulations.-

"(A) General rule.-The Administrator shall issue regulations for acquisition

of property under this subsection to promote the use of multiyear contracting as

authorized by paragraph (1) in a manner that will allow the most efficient use of

multiyear contracting.

"(B) Cancellation provisions.-The regulations issued under this paragraph may

provide for cancellation provisions in multiyear contracts described in paragraph

(1) to the extent that such provisions are necessary and in the best interests of

the United States. Such cancellation provisions may include consideration of both

recurring and nonrecurring costs of the contractor associated with the production

of the items to be delivered under the contract.

"(C) Broadening industrial base.-In order to broaden the aviation industrial

base, the regulations issued under this paragraph shall provide that, to the ex-

tent practicable-

"(i) multiyear contracting under paragraph (1) shall be used in such a manner

as to seek, retain, and promote the use under such contracts of companies that are

subcontractors, vendors, or suppliers; and

"(ii) upon accrual of any payment or other benefit under such a multiyear

contract to any subcontract, vendor, or supplier company participating in such

contractor, such payment or benefit shall be delivered to such company in the most

expeditious manner practicable.

"(D) Protection of federal interests.-The regulations issued under this para-

graph shall also provide that, to the extent practicable, the administration of
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this subsection, and of the regulations issued under this subsection, shall not be

carried out in a manner to preclude or curtail the existing ability of the Federal

Aviation Administration to-

"(i) provide for competition in the production of items to be delivered under

such a contract; or

"(ii) provide for termination of a prime contract the performance of which is

deficient with respect to cost, quality, or schedule.

"(3) Special rule for contracts with high cancellation ceiling.-Before any

contract described in paragraph (1) that contains a clause setting forth a cancel-

lation ceiling in excess of $100,000,000 may be awarded, the Administrator shall

give written notification of the proposed contract and of the proposed cancella-

tion ceiling for that contract to the Committee on Commerce, Science, and Trans-

portation of the Senate and the Committee on Public Works and Transportation of

the House of Representatives, and such contract may not then be awarded until the

end of a period of 30 days beginning on the date of such notification.

"(4) Advance procurement.-Contracts made under this subsection may be used for

the advance procurement of components, parts, and materials necessary to the manu-

facture of equipment to be used in the National Airspace System, and contracts may

be made under this subsection for such advance procurement, if feasible and prac-

ticable, in order to achieve economic-lot purchases and more efficient production

rates.

"(5) Termination.-In the event funds are not made available for the continu-

ation of a contract made under this subsection into a subsequent fiscal year, the

contract shall be canceled or terminated, and the costs of cancellation or termin-

ation may be paid from-

"(A) appropriations originally available for the performance of the contract

concerned;

"(B) appropriations currently available for procurement of the type of prop-

erty concerned, and not otherwise obligated; or

"(C) funds appropriated for those payments.

"(6) Limitation on applicability.-This subsection does not apply to contracts

for the construction, alteration, or major repair or improvements to real property

or contracts for the purchase of property to which section 111 of the Federal

Property and Administrative Services Act of 1949 (40 U.S.C. 759) applies.

"(7) Multiyear contract defined.-For the purposes of this subsection, a multi-

year contract is a contract for the purchase of property or services for more than

1, but not more than 5, fiscal years. Such a contract may provide that performance

under the contract during the second and subsequent years of the contract is con-

tingent upon the appropriation of funds and (if it does so provide) may provide

for a cancellation payment to be made to the contractor if such appropriations are

not made.

"(8) Price options.-The Administrator may incorporate into a proposed multi-

year contract negotiated priced options for varying the quantities of end items to

be procured over the period of the contract.".

(b) Conforming Amendment.-The portion of the table of contents contained in
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the first section of such Act relating to section 303 is amended to read as fol-

lows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

SEC. 9119. EXPANDED EAST COAST PLAN.

(a) Environmental Impact Statement.-Not later than 180 days after the date of

the enactment of this Act, the Administrator of the Federal Aviation Administra-

tion shall issue an environmental impact statement pursuant to the National Envir-

onmental Policy Act of 1969 on the effects of changes in aircraft flight patterns

over the State of New Jersey caused by implementation of the Expanded East Coast

Plan.

(b) Air Safety Investigation.-Not later than 180 days after the date of the

enactment of this Act, the Administrator shall conduct an investigation to determ-

ine the effects on air safety of changes in aircraft flight patterns over the

State of New Jersey caused by implementation of the Expanded East Coast Plan.

(c) Report to Congress.-Not later than 180 days after the date of the enact-

ment of this Act, the Administrator shall transmit to Congress a report containing

the results of the environmental impact statement and investigation conducted pur-

suant to this section. Such report shall also contain such recommendations for

modification of the Expanded East Coast Plan as the Administrator considers appro-

priate or an explanation of why modification of such plan is not appropriate.

(d) Implementation of Modifications.-Not later than 1 year after the date of

the enactment of this Act, the Administrator shall implement modifications to the

Expanded East Coast Plan recommended under subsection (c).

SEC. 9120. TRANSFER OF FORMAT OF GEODETIC NAVIGATION INFORMATION.

Not later than 2 years after the date of the enactment of this Act, the Admin-

istrator of the Federal Aviation Administration and the Administrator of the Na-

tional Oceanic and Atmospheric Administration shall complete the transfer of geo-

detic coordinate navigation information from NAD-27 format to NAD-83 format.

SEC. 9121. SENSITIVE SECURITY INFORMATION.

Section 316(d)(2) of the Federal Aviation Act of 1958 (49 U.S.C. App.

1357(d)(2)) is amended-

(1) by inserting "security or" before "research and development activities";

and

(2) by striking "subsection" and inserting "title".

SEC. 9122. REPORTS.

Section 107 of the Federal Aviation Act of 1958 (49 U.S.C. App. 1307) is

amended in subsections (b) and (c) by striking "each April 1 thereafter" each

place it appears and inserting "through April 1, 1990".
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SEC. 9123. ATLANTIC CITY AIRPORT.

Section 312 of the Airport and Airway Safety and Capacity Expansion Act of

1987 (101 Stat. 1528) is repealed.

SEC. 9124. NATURAL DISASTER REGULATION.

Title VI of the Federal Aviation Act of 1958 (49 U.S.C. App. 1421-1432) is

amended by inserting after section 612 the following new section:

"SEC. 613. SAFETY REGULATION.

"(a) National Disaster Areas.-Before the 180th day following the date of the

enactment of this section, the Administrator, for safety and humanitarian reasons,

shall issue such regulations as may be necessary to prohibit or otherwise restrict

aircraft overflights of any inhabited area which has been declared a national dis-

aster area in the State of Hawaii.

"(b) Exceptions.-Regulations issued pursuant to subsection (a) shall not be

applicable in the case of aircraft overflights involving an emergency or a ligit-

imate scientific purpose.

"(c) Status of Studies.-Not later than the 90th day following the date of the

enactment of this section, the Administrator shall report to Congress on the

status of the studies and reports required by the Act entitled 'An Act to require

the Secretary of the Interior to conduct a study to determine the appropriate min-

imum altitude for aircraft flying over national airport system units', approved

August 18, 1987 (101 Stat. 674-678; 16 U.S.C. 1a-1 note).".

SEC. 9125. FLIGHT TAKEOFF OR LANDING REQUIREMENT FOR STATE TAXATION.

Section 1113 of the Federal Aviation Act of 1958 (49 U.S.C. App. 1513) is

amended by adding at the end the following new subsection:

"(f) Flight Takeoff or Landing Requirement for State Taxation.-No State (as

such term is defined under subsection (d)(2)(E)) or political subdivision thereof

shall levy or collect any tax on or with respect to any flight of a commercial

aircraft or any activity or service on board such aircraft unless such aircraft

takes off or lands in such State or political subdivision as part of such

flight.".

SEC. 9126. ALLOCATION OF EXISTING CAPACITY AT CERTAIN AIRPORTS.

(a) Rulemaking.-The Secretary of Transportation shall, by July 1, 1991, initi-

ate a rulemaking proceeding to consider more efficient methods of allocating ex-

isting capacity at high density traffic airports in order to provide improved op-

portunities for operations by new entrant air carriers.

(b) Definition.-In this section, the term "new entrant air carrier", as used

with respect to a high density traffic airport, means an air carrier having less

than 12 operating rights at such airport.
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SEC. 9127. CERTIFICATE TRANSFERS.

Section 401(h) of the Federal Aviation Act of 1958 (49 App. U.S.C. 1371(h)) is

amended-

(1) by inserting "(1)" after "(h)"; and

(2) by adding at the end the following new paragraphs:

"(2) Certification.-The Secretary of Transportation shall, upon any transfer

of a certificate, certify to the Committee on Commerce, Science, and Transporta-

tion of the Senate and the Committee on Public Works and Transportation of the

House of Representatives that the transfer is consistent with the public interest.

"(3) Accompanying report.-A certification under this subsection shall be ac-

companied by a report analyzing the effects of the transfer on-

"(A) the viability of each of the carriers involved in the transfer;

"(B) competition in the domestic airline industry, and

"(C) the trade position of the United States in the international air trans-

portation market.".

SEC. 9128. SEVERABILITY.

If any provision of this subtitle (including an amendment made by this sub-

title), or the application thereof to any person or circumstance, is held invalid,

the remainder of this subtitle and the application of such provision to other per-

sons of circumstances shall not be affected thereby.

SEC. 9129. BUY AMERICAN.

(a) General Rule.-Notwithstanding any other provision of law, the Secretary of

Transportation shall not obligate, after the date of enactment of this Act, any

funds authorized to be appropriated to carry out this subtitle, section 106(k) of

title 49, United States Code, or the Airport and Airway Improvement Act of 1982

(other than section 506(b)) for any project unless steel and manufactured products

used in such project are produced in the United States.

(b) Limitations on Applicability.-The provisions of subsection (a) of this

section shall not apply where the Secretary finds-

(1) that their application would be inconsistent with the public interest;

(2) that such materials and products are not produced in the United States in

sufficient and reasonably available quantities and of a satisfactory quality;

(3) in the case of the procurement of facilities and equipment under the Air-

port and Airway Improvement Act of 1982 that (A) the cost of components and sub-

components which are produced in the United States is more than 60 percent of the

cost of all components of the facility or equipment described in this paragraph,

and (B) final assembly of the facility or equipment described in this paragraph

has taken place in the United States; or

(4) that inclusion of domestic material will increase the cost of the overall

project contract by more than 25 percent.

(c) Calculation of Components Costs.-For purposes of this section, in calcu-
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lating components' costs, labor costs involved in final assembly shall not be in-

cluded in the calculation.

SEC. 9130. PROHIBITION AGAINST FRAUDULENT USE OF "MADE IN AMERICA" LABELS.

If the Secretary of Transportation determines that any person intentionally

affixes a label bearing a "Made in America" inscription to any product sold in or

shipped to the United States that is not made in America, the Secretary shall de-

clare that person ineligible to receive a Federal contract or grant in conjunction

with the issuance of any contract made under this subtitle for a period of not

less than 3 years and not more than 5 years. The Secretary may bring action

against such person to enforce this subsection in any United States district

court.

SEC. 9131. RESTRICTIONS ON CONTRACT AWARDS.

No person or enterprise domiciled or operating under the laws of a foreign

government may enter into a contract or subcontract made pursuant to this subtitle

if that government unfairly maintains, in government procurement, a significant

and persistent pattern or practice of discrimination against United States

products or services which results in identifiable harm to United States busi-

nesses, as identified by the President pursuant to section 305(g)(1)(A) of the

Trade Agreements Act of 1979.

Subtitle C-Federal Aviation Administration Research, Engineering, and

Development

SEC. 9201. SHORT TITLE.

This subtitle may be cited as the "Federal Aviation Administration Research,

Engineering, and Development Authorization Act of 1990".

SEC. 9202. AVIATION RESEARCH AUTHORIZATION OF APPROPRIATIONS.

Paragraph (2) of section 506(b) of the Airport and Airway Improvement Act of

1982 (49 U.S.C. App. 2205(b)(2)) is amended by striking subparagraph (A) and all

that follows through the period at the end of such paragraph and inserting the

following:

"(A) for fiscal year 1991-

"(i) $135,800,000 solely for air traffic control projects and activities;

"(ii) $19,100,000 solely for air traffic control advanced computer projects

and activities;

"(iii) $3,400,000 solely for navigation projects and activities;

"(iv) $9,700,000 solely for aviation weather projects and activities;

"(v) $16,500,000 solely for aviation medicine projects and activities;

"(vi) $70,100,000 solely for aircraft safety projects and activities; and

"(vii) $5,400,000 solely for environmental projects and activities; and
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"(B) for fiscal year 1992-

"(i) $135,800,000 solely for air traffic control projects and activities;

"(ii) $19,100,000 solely for air traffic control advanced computer projects

and activities;

"(iii) $3,400,000 solely for navigation projects and activities;

"(iv) $9,700,000 solely for aviation weather projects and activities;

"(v) $16,500,000 solely for aviation medicine projects and activities;

"(vi) $70,100,000 solely for aircraft safety projects and activities; and

"(vii) $5,400,000 solely for environmental projects and activities.

Not less than 3 percent of the funds made available under this paragraph for a

fiscal year shall be available to the Administrator for making grants under sec-

tion 312(g) of the Federal Aviation Act of 1958.".

SEC. 9203. ENHANCED AIRPORT CAPACITY.

Section 506(b)(4) of the Airport and Airway Improvement Act of 1982 (49 App.

U.S.C. 2205(b)(4)) is amended-

(1) in subparagraph (A) by striking "and 1990" and inserting "1990, 1991, and

1992"; and

(2) in subparagraph (B) by striking "and 1990" and inserting "1990, 1991, and

1992".

SEC. 9204. WEATHER SERVICES.

Section 506(d) of the Airport and Airway Improvement Act of 1982 (49 U.S.C.

App. 2205(d)) is amended by striking the second sentence and inserting the follow-

ing: "Expenditures for the purposes of carrying out this subsection shall be lim-

ited to $34,521,000 for fiscal year 1991 and $35,389,000 for fiscal year 1992.".

SEC. 9205. AVIATION RESEARCH GRANT PROGRAM.

(a) In General.-Section 312 of the Federal Aviation Act of 1958 (49 U.S.C.

App. 1353) is amended by adding the following new subsection:

"(g) Research Grant Program.-

"(1) General authority.-The Administrator may make grants to colleges, uni-

versities, and nonprofit research organizations to conduct aviation research into

areas deemed by the Administrator to be required for the long-term growth of civil

aviation.

"(2) Applications.-A university, college, or nonprofit organization interested

in receiving a grant under this subsection may submit to the Administrator an ap-

plication for such grant. Such application shall be in such form and contain such

information as the Administrator may require.

"(3) Selection.-The Administrator shall establish a solicitation, review, and

evaluation process that ensures (A) the funding under this subsection of proposals

having adequate merit and relevancy to the mission of the Federal Aviation Admin-

istration, (B) an equitable geographical distribution of grant funds under this
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subsection, and (C) the inclusion of historically black colleges and universities

and other minority institutions for funding consideration under this subsection.

"(4) Records.-Each person awarded a grant under this subsection shall maintain

such records as the Administrator may require as being necessary to facilitate an

effective audit and evaluation of the use of grant funds.

"(5) Reports.-The Administrator shall make an annual report to the Committee

on Science, Space, and Technology of the House of Representatives and the Commit-

tee on Commerce, Science, and Transportation of the Senate on the research grant

program conducted under this subsection.".

(b) Conforming Amendment.-That portion of the table of contents contained in

the first section of such Act which appears under the heading:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

is amended by adding at the end the following:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

SEC. 9206. STUDY BY THE GENERAL ACCOUNTING OFFICE OF MULTIYEAR CONTRACTING AUTHOR-

ITY.

The Comptroller General of the United States shall conduct a study of the ad-

visability of granting to the Administrator of the Federal Aviation Administration

specific statutory authority-

(1) to lease real property or interests therein for terms not to exceed 20

years, including, in the case of air navigation facilities and airports (as such

terms are defined in section 101 (8) and (9) of the Federal Aviation Act of 1958)

owned by the United States and operated under the direction of the Administrator,

easements through or other interests in airspace immediately adjacent thereto and

in connection therewith;

(2) to procure personal property or services and real property and interests

therein with procedures other than competitive procedures under section 303(c) of

the Federal Property and Administrative Services Act of 1949 (41 U.S.C. 253(c));

(3) to serve as the senior procurement executive under section 16 of the Of-

fice of Federal Procurement Policy Act (41 U.S.C. 414) for the purpose of approv-

ing the justification for the use of noncompetitive procedures required under sec-

tion 303(f)(1)(B)(iii) of the Federal Property and Administrative Services Act of

1949 (41 U.S.C. 253(f)(1)(B)(iii));

(4) to let multiyear contracts for services, including the operation, mainten-

ance, and support of facilities and installations; the operation, maintenance, and

modification of aircraft, vehicles, and other highly complex equipment; special-

ized training necessitating high quality instructor skills; and base services; and

(5) to let multiyear contracts for the purchase of property.

The study also shall examine the implementation of section 2306 (g) and (h)

of title 10, United States Code, by the Department of Defense, and shall assess

the usefulness of granting similar authority to the Federal Aviation Administra-

tion. The Comptroller General shall submit a report on the results of the study,
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along with any comments of the Administrator of the Federal Aviation Administra-

tion, to the Committee on Science, Space, and Technology of the House of Repres-

entatives and the Committee on Commerce, Science, and Transportation of the Senate

within 6 months after the date of enactment of this Act.

SEC. 9207. BUY-AMERICAN REQUIREMENT.

(a) Determination by Administrator.-If the Administrator, with the concurrence

of the Secretary of Commerce and the United States Trade Representative, determ-

ines that the public interest so requires, the Administrator is authorized to

award to a domestic firm a contract made pursuant to the issuance of any grant

made under this subtitle that, under the use of competitive procedures, would be

awarded to a foreign firm, if-

(1) the final product of the domestic firm will be completely assembled in the

United States;

(2) when completely assembled, not less than 51 percent of the final product

of the domestic firm will be domestically produced; and

(3) the difference between the bids submitted by the foreign and domestic

firms is not more than 6 percent.

In determining under this subsection whether the public interest so requires,

the Administrator shall take into account United States international obligations

and trade relations.

(b) Limited Application.-This section shall not apply to the extent to which-

(1) such applicability would not be in the public interest;

(2) compelling national security considerations require otherwise; or

(3) the United States Trade Representative determines that such an award would

be in violation of the General Agreement on Tariffs and Trade or an international

agreement to which the United States is a party.

(c) Limitation.-This section shall apply only to contracts made related to the

issuance of any grant made under this subtitle for which-

(1) amounts are authorized by this subtitle (including the amendments made by

this subtitle) to be made available; and

(2) solicitations for bids are issued after the date of the enactment of this

Act.

(d) Report to Congress.-The Administrator shall report to the Congress on con-

tracts covered under this section and entered into with foreign entities in fiscal

years 1991 and 1992 and shall report to the Congress on the number of contracts

that meet the requirements of subsection (a) but which are determined by the

United States Trade Representative to be in violation of the General Agreement on

Tariffs and Trade or an international agreement to which the United States is a

party. The Administrator shall also report to the Congress on the number of con-

tracts covered under this subtitle (including the amendments made by this sub-

title) and awarded based upon the parameters of this section.

(e) Definitions.-For purposes of this section-

(1) the term "Administrator" means the Administrator of the Federal Aviation
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Administration;

(2) the term "domestic firm" means a business entity that is incorporated in

the United States and that conducts business operations in the United States; and

(3) the term "foreign firm" means a business entity not described in paragraph

(2).

SEC. 9208. CATASTROPHIC FAILURE PREVENTION RESEARCH PROGRAM.

(a) General Authority.-Section 312(b) of the Federal Aviation Act of 1958 (49

U.S.C. App. 1353(b)) is amended by inserting after "inflight aircraft fires," the

following: "to develop technologies and methods to assess the risk of and prevent

defects, failures, and malfunctions of products, parts, processes, and articles

manufactured for use in aircraft, aircraft engines, propellers, and appliances

which could result in a catastrophic failure of an aircraft,".

(b) Grant Program.-Section 312 of such Act is amended by adding at the end the

following new subsection:

"(h) Catastrophic Failure Prevention Research Grant Program.-

"(1) General authority.-The Administrator may make grants to colleges, uni-

versities, and nonprofit research organizations (A) to conduct aviation research

relating to development of technologies and methods to assess the risk and prevent

defects, failures, and malfunctions of products, parts, processes, and articles

manufactured for use in aircraft, aircraft engines, propellers, and appliances

which could result in a catastrophic failure of an aircraft, and (B) to establish

centers of excellence for continuing such research.

"(2) Selection and evaluation processes.-The Administrator shall establish a

solicitation, application, review, and evaluation process that ensures (A) the

funding under this subsection of proposals having adequate merit and relevancy to

the research described in paragraph (1).".

(c) Conforming Amendment.-That portion of the table of contents contained in

the first section of such Act which appears under the heading:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

is amended by adding at the end the following:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

SEC. 9209. AVIATION RESEARCH AND CENTERS OF EXCELLENCE.

(a) In General.-Section 312 of the Federal Aviation Act of 1958 (49 App.

U.S.C. 1353) is amended by adding at the end the following new subsection:

"(i) Aviation Research and Centers of Excellence.-

"(1) General authority.-The Administrator may make grants to one or more col-

leges or universities to establish and operate several regional centers of air

transportation excellence, whose locations shall be geographically equitable.

"(2) Responsibilities.-The responsibilities of each regional center of air

transportation excellence established under this subsection shall include, but not
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be limited to, the conduct of research concerning airspace and airport planning

and design, airport capacity enhancement techniques, human performance in the air

transportation environment, aviation safety and security, the supply of trained

air transportation personnel including pilots and mechanics, and other aviation

issues pertinent to developing and maintaining a safe and efficient air transport-

ation system, and the interpretation, publication, and dissemination of the res-

ults of such research. In conducting such research, each center may contract with

nonprofit research organizations and other appropriate persons.

"(3) Application.-Any college or university interested in receiving a grant

under this subsection shall submit to the Administrator an application in such

form and containing such information as the Administrator may require by regula-

tion.

"(4) Selection criteria.-The Administrator shall select recipients of grants

under this subsection on the basis of the following criteria:

"(A) The extent to which the needs of the State in which the applicant is loc-

ated are representative of the needs of the region for improved air transportation

services and facilities.

"(B) The demonstrated research and extension resources available to the ap-

plicant for carrying out this subsection.

"(C) The capability of the applicant to provide leadership in making national

and regional contributions to the solution of both long-range and immediate air

transportation problems.

"(D) The extent to which the applicant has an established air transportation

program.

"(E) The demonstrated ability of the applicant to disseminate results of air

transportation research and educational programs through a statewide or regionwide

continuing education program.

"(F) The projects which the applicant proposes to carry out under the grant.

"(5) Maintenance of effort.-No grant may be made under this subsection in any

fiscal year unless the recipient of such grant enters into such agreements with

the Administrator as the Administrator may require to ensure that such recipient

will maintain its aggregate expenditures from all other sources for establishing

and operating a regional center of air transportation excellence and related re-

search activities at or above the average level of such expenditures in its 2

fiscal years preceding the date of enactment of this subsection.

"(6) Federal share.-The Federal share of a grant under this subsection shall

be 50 percent of the costs of establishing and operating the regional center of

air transportation excellence and related research activities carried out by the

grant recipient.

"(7) Allocation of funds.-Funds made available to carry out this subsection

shall be allocated by the Administrator in a geographically equitable manner.".

(b) Research Advisory Committee.-

(1) Section 312(f)(2) of the Federal Aviation Act of 1958 (49 App. U.S.C.

1353(f)(2)) is amended by adding at the end the following new sentence: "In addi-

tion, the committee shall review the research and training to be carried out by
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the regional centers of air transportation excellence established under subsection

(h).".

(2) Section 312(f)(3) of the Federal Aviation Act of 1958 (49 App. U.S.C.

1353(f)(3)) is amended-

(A) by striking "20" and inserting "30"; and

(B) by striking the last sentence and inserting the following: "The Adminis-

trator in appointing the members of the committee shall ensure that the research

centers of air transportation excellence, universities, corporations, associ-

ations, consumers, and other Government agencies are represented.".

(c) Research Authority of Administrator.-Section 312(c) of the Federal Avi-

ation Act of 1958 (49 App. U.S.C. 1353(c)) is amended by inserting after the third

sentence the following: "The Administrator shall undertake or supervise research

programs concerning airspace and airport planning and design, airport capacity en-

hancement techniques, human performance in the air transportation environment,

aviation safety and security, the supply of trained air transportation personnel

including pilots and mechanics, and other aviation issues pertinent to developing

and maintaining a safe and efficient air transportation system.".

(d) Conforming Amendment.-That portion of the table of contents contained in

the first section of the Federal Aviation Act of 1958 relating to section 312 of

that Act is amended by adding at the end the following:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Subtitle D-Aviation Noise Policy

SEC. 9301. SHORT TITLE.

This subtitle may be cited as the "Airport Noise and Capacity Act of 1990".

SEC. 9302. FINDINGS.

The Congress finds that-

(1) aviation noise management is crucial to the continued increase in airport

capacity;

(2) community noise concerns have led to uncoordinated and inconsistent re-

strictions on aviation which could impede the national air transportation system;

(3) a noise policy must be implemented at the national level;

(4) local interest in aviation noise management shall be considered in determ-

ining the national interest;

(5) community concerns can be alleviated through the use of new technology

aircraft, combined with the use of revenues, including those available from pas-

senger facility charges, for noise management;

(6) federally controlled revenues can help resolve noise problems and carry

with them a responsibility to the national airport system;

(7) revenues derived from a passenger facility charge may be applied to noise

management and increased airport capacity; and
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(8) a precondition to the establishment and collection of passenger facility

charges is the issuance by the Secretary of Transportation of a final rule estab-

lishing procedures for reviewing airport noise and access restrictions on opera-

tions of Stage 2 and Stage 3 aircraft.

SEC. 9303. NATIONAL AVIATION NOISE POLICY.

(a) Development.-Not later than July 1, 1991, the Secretary of Transportation

(hereinafter in this subtitle referred to as the "Secretary") shall issue regula-

tions establishing a national aviation noise policy which takes into account the

findings, determinations, and provisions of this subtitle, including the phaseout

and nonaddition of Stage 2 aircraft as provided in this subtitle and implementa-

tion dates and reporting requirements consistent with this subtitle and existing

law.

(b) Basis.-The national aviation noise policy shall be based upon a detailed

economic analysis of the impact of the phaseout date for Stage 2 aircraft on com-

petition in the airline industry, including the ability of air carriers to achieve

capacity growth consistent with the projected rate of growth for the airline in-

dustry, the impact of competition within the airline and aircargo industries, the

impact on nonhub and small community air service, and the impact on new entry into

the airline industry.

(c) Recommendations.-Not later than July 1, 1991, the Secretary shall transmit

to Congress recommendations on-

(1) the need for changes in the standards and procedures which govern the

rights of State and local governments (including airport authorities) to restrict

aircraft operations for the purpose of limiting aircraft noise;

(2) the need for changes in the standards and procedures which govern law

suits by persons adversely affected by aircraft noise;

(3) the need for changes in standards and procedures for Federal regulation of

airspace (including the pattern of operations for the air traffic control system)

in order to take better account of environmental effects;

(4) the need for changes in the Federal program providing assistance for noise

abatement planning and programs, including the need for greater incentives or man-

datory requirements for local restrictions on the use of land impacted by aircraft

noise;

(5) whether any changes in policy recommended in paragraphs (1) through (4)

should be accomplished through regulatory, administrative, or legislative action;

and

(6) specific legislative proposals necessary for implementing the national

aviation noise policy.

SEC. 9304. NOISE AND ACCESS RESTRICTION REVIEWS.

(a) In General.-

(1) Establishment of program.-The national aviation noise policy to be estab-

lished under this subtitle shall require the establishment, by regulation, in ac-
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cordance with the provisions of this section of a national program for reviewing

airport noise and access restrictions on operations of Stage 2 and Stage 3 air-

craft. Such program shall provide for adequate public notice and comment opportun-

ities on such restrictions.

(2) Limitations on applicability.-

(A) Applicability date for stage 2 aircraft.-With respect to Stage 2 aircraft,

the requirements set forth in subsection (c) shall apply only to restrictions pro-

posed after October 1, 1990.

(B) Applicability date for stage 3 aircraft.-With respect to Stage 3 aircraft,

the requirements set forth in subsections (b) and (d) shall apply only to restric-

tions that first become effective after October 1, 1990.

(C) Specific exemptions.-Subsections (b), (c), and (d) shall not apply to-

(i) a local action to enforce a negotiated or executed airport aircraft noise

or access agreement between the airport operator and the aircraft operator in ef-

fect on the date of the enactment of this Act;

(ii) a local action to enforce a negotiated or executed airport aircraft

noise or access restriction the airport operator and the aircraft operators agreed

to before the date of the enactment of this Act;

(iii) an intergovernmental agreement including airport aircraft noise or ac-

cess restriction in effect on the date of the enactment of this Act;

(iv) a subsequent amendment to an airport aircraft noise or access agreement

or restriction in effect on the date of the enactment of this Act that does not

reduce or limit aircraft operations or affect aircraft safety;

(v)(I) a restriction which was adopted by an airport operator on or before

October 1, 1990, and which was stayed as of October 1, 1990, by a court order or

as a result of litigation, if such restriction or a part thereof is subsequently

allowed by a court to take effect; and

(II) in any case in which a restriction described in subclause (I) is either

partially or totally disallowed by a court, any new restriction imposed by an air-

port operator to replace such disallowed restriction if such new restriction would

not prohibit aircraft operations in effect as of the date of the enactment of this

Act; and

(vi) a local action which represents the adoption of the final portion of a

program of a staged airport aircraft noise or access restriction where the initial

portion of such program was adopted during calendar year 1988 and was in effect on

the date of the enactment of this Act.

(C) Additional working group exemptions.-Subsections (b) and (d) shall not ap-

ply where the Federal Aviation Administration has prior to the date of the enact-

ment of this Act formed a working group (outside the process established by part

150 of title 14 of the Code of Federal Regulations) with a local airport operator

to examine the noise impact of air traffic control procedure changes. In any case

in which an agreement relating to noise reductions at such airport is entered into

between the airport proprietor and an air carrier or air carrier constituting a

majority of the air carrier users of such airport, subsections (b) and (d) shall

apply only to local actions to enforce such agreement.
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(b) Limitation on Stage 3 Aircraft Restrictions.-No airport noise or access

restriction on the operation of a Stage 3 aircraft, including but not limited to-

(1) a restriction as to noise levels generated on either a single event or cu-

mulative basis;

(2) a limit, direct or indirect, on the total number of Stage 3 aircraft oper-

ations;

(3) a noise budget or noise allocation program which would include Stage 3

aircraft;

(4) a restriction imposing limits on hours of operations; and

(5) any other limit on Stage 3 aircraft;

shall be effective unless it has been agreed to by the airport proprietor and

all aircraft operators or has been submitted to and approved by the Secretary pur-

suant to an airport or aircraft operator's request for approval in accordance with

the program established pursuant to this section.

(c) Limitation on Stage 2 Aircraft Restrictions.-No airport noise or access

restriction shall include a restriction on operations of Stage 2 aircraft, unless

the airport operator publishes the proposed noise or access restriction and pre-

pares and makes available for public comment at least 180 days before the effect-

ive date of the restriction-

(1) an analysis of the anticipated or actual costs and benefits of the exist-

ing or proposed noise or access restriction;

(2) a description of alternative restrictions; and

(3) a description of the alternative measures considered which do not involve

aircraft restrictions, and a comparison of the costs and benefits of such altern-

ative measures to the costs and benefits of the proposed noise or access restric-

tion.

(d) Approval of Stage 3 Aircraft Restrictions.-

(1) In general.-Not later than the 180th day after the date on which the Sec-

retary receives an airport or aircraft operator's request for approval of a noise

or access restriction on the operation of a Stage 3 aircraft, the Secretary shall

approve or disapprove such request.

(2) Required findings.-The Secretary shall not approve a noise or access re-

striction applying to Stage 3 aircraft operations unless the Secretary finds the

following conditions to be supported by substantial evidence:

(A) The proposed restriction is reasonable, nonarbitrary, and nondiscriminat-

ory.

(B) The proposed restriction does not create an undue burden on interstate or

foreign commerce.

(C) The proposed restriction is not inconsistent with maintaining the safe and

efficient utilization of the navigable airspace.

(D) The proposed restriction does not conflict with any existing Federal stat-

ute or regulation.

(E) There has been an adequate opportunity for public comment with respect to

the restriction.

(F) The proposed restriction does not create an undue burden on the national
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aviation system.

(e) Ineligibility for PFC's and AIP Funds.-Sponsors of facilities operating

under airport aircraft noise or access restrictions on Stage 3 aircraft operations

that first became effective after October 1, 1990, shall not be eligible to impose

a passenger facility charge under section 1113(e) of the Federal Aviation Act of

1958 and shall not be eligible for grants authorized by section 505 of the Airport

and Airway Improvement Act of 1982 after the 90th day following the date on which

the Secretary issues a final rule under section 9304 (a) of this Act, unless such

restrictions have been agreed to by the airport proprietor and aircraft operators

or the Secretary has approved the restrictions under this subtitle or the restric-

tions have been rescinded.

(f) Reevaluation.-The Secretary may reevaluate any noise restrictions previ-

ously agreed to or approved under subsection (d) upon the request of any aircraft

operator able to demonstrate to the satisfaction of the Secretary that there has

been a change in the noise environment of the affected airport and that a review

and reevaluation pursuant to the criteria established under subsection (d) of the

previously approved or agreed to noise restriction is therefore justified.

(g) Procedures for Reevaluation.-The Secretary shall establish by regulation

procedures under which reevaluations under subsection (f) are to be accomplished.

A reevaluation under subsection (f) of a restriction shall not occur less than 2

years after a determination under subsection (d) has been made with respect to

such restriction.

(h) Effect on Existing Law.-Except to the extent required by the application

of the provisions of this section, nothing in this subtitle shall be deemed to

eliminate, invalidate, or supersede-

(1) existing law with respect to airport noise or access restrictions by local

authorities;

(2) any proposed airport noise or access regulation at a general aviation air-

port where the airport proprietor has formally initiated a regulatory or legislat-

ive process on or before October 1, 1990; and

(3) the authority of the Secretary to seek and obtain such legal remedies as

the Secretary considers appropriate, including injunctive relief.

SEC. 9305. DETERMINATION REGARDING NOISE RESTRICTIONS ON CERTAIN STAGE 2 AIRCRAFT.

The Secretary shall determine by a study the applicability of subsec-

tions (a), (b), (c), and (d) of section 9304 to noise restrictions on the opera-

tions of Stage 2 aircraft weighing less than 75,000 pounds. In making such determ-

ination, the Secretary shall consider-

(1) noise levels produced by such aircraft relative to other aircraft;

(2) the benefits to general aviation and the need for efficiency in the na-

tional air transportation system;

(3) the differences in the nature of operations at airports and the areas im-

mediately surrounding such airports;

(4) international standards and accords with respect to aircraft noise; and
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(5) such other factors which the Secretary deems necessary.

SEC. 9306. FEDERAL LIABILITY FOR NOISE DAMAGES.

In the event that a proposed airport aircraft noise or access restriction is

disapproved, the Federal Government shall assume liability for noise damages only

to the extent that a taking has occurred as a direct result of such disapproval.

Action for the resolution of such a case shall be brought solely in the United

States Claims Court.

SEC. 9307. LIMITATION ON AIRPORT IMPROVEMENT PROGRAM REVENUE.

Under no conditions shall any airport receive revenues under the provisions of

the Airport and Airway Improvement Act of 1982 or impose or collect a passenger

facility charge under section 1113(e) of the Federal Aviation Act of 1958 unless

the Secretary assures that the airport is not imposing any noise or access re-

striction not in compliance with this subtitle.

SEC. 9308. PROHIBITION ON OPERATION OF CERTAIN AIRCRAFT NOT COMPLYING WITH STAGE 3

NOISE LEVELS.

(a) General Rule.-After December 31, 1999, no person may operate to or from an

airport in the United States any civil subsonic turbojet aircraft with a maximum

weight of more than 75,000 pounds unless such aircraft complies with the Stage 3

noise levels, as determined by the Secretary.

(b) Waiver.-

(1) Application.-If, by July 1, 1999, at least 85 percent of the aircraft used

by an air carrier to provide air transportation comply with the Stage 3 noise

levels, such carrier may apply for a waiver of the prohibition set forth in sub-

section (a) for the remaining 15 or less percent of the aircraft used by the car-

rier to provide air transportation. Such application must be filed with the Sec-

retary no later than January 1, 1999, and must include a plan with firm orders for

making all aircraft used by the air carrier to provide air transportation to com-

ply with such noise levels not later than December 31, 2003.

(2) Granting of waiver.-The Secretary may grant a waiver under this subsection

if the Secretary finds that granting such waiver is in the public interest. In

making such a finding, the Secretary shall consider the effect of granting such

waiver on competition in air carrier industry and on small community air service.

(3) Limitation.-A waiver granted under this subsection may not permit the op-

eration of Stage 2 aircraft in the United States after December 31, 2003.

(c) Compliance Schedule.-The Secretary shall, by regulation, establish a

schedule for phased-in compliance with the prohibition set forth in subsection

(a). The period of such phase-in shall begin on the date of the enactment of this

Act and end before December 31, 1999. Such regulations shall establish interim

compliance dates. Such schedule for phased-in compliance shall be based upon a de-

tailed economic analysis of the impact of the phaseout date for Stage 2 aircraft
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on competition in the airline industry, including the ability of air carriers to

achieve capacity growth consistent with the projected rates of growth for the air-

line industry, the impact of competition within the airline and air cargo indus-

tries, the impact on nonhub and small community air service, and the impact on new

entry into the airline industry, and on an analysis of the impact of aircraft

noise on persons residing near airports.

(d) Exemption for Noncontiguous Air Service.-This section and section 9309

shall not apply to aircraft which are used solely to provide air transportation

outside the 48 contiguous States. Any civil subsonic turbojet aircraft with a max-

imum weight of more than 75,000 pounds which is imported into a noncontiguous

State or a territory or possession of the United States on or after the date of

the enactment of this Act may not be used to provide air transportation in the 48

contiguous States unless such aircraft complies with the Stage 3 noise levels.

(e) Violations.-Violations of this section and section 9309 and regulations

issued to carry out such sections shall be subject to the same civil penalties and

procedures as are provided by title IX of the Federal Aviation Act of 1958 for vi-

olations of title VI.

(f) Judicial Review.-Actions taken by the Secretary under this section and

section 9309 shall be subject to judicial review in accordance with section 1006

of the Federal Aviation Act of 1958.

(g) Reports.-Beginning with calendar year 1992, each air carrier shall submit

to the Secretary an annual report on the progress such carrier is making toward

complying with the requirements of this section (including the regulations issued

to carry out this section), and the Secretary shall transmit to Congress an annual

report on the progress being made toward such compliance.

(h) Definitions.-As used in this section, the following definitions apply:

(1) Air carrier; air transportation; united states.-The terms "air carrier",

"air transportation", and "United States" have the meanings such terms have under

section 101 of the Federal Aviation Act of 1958.

(2) Stage 3 noise levels.-The term "Stage 3 noise levels" means the Stage 3

noise levels set forth in part 36 of title 14, Code of Federal Regulations, as in

effect on the date of the enactment of this Act.

SEC. 9309. NONADDITION RULE.

(a) General Rule.-Except as provided in subsection (b) of this section, no

person may operate a civil subsonic turbojet aircraft with a maximum weight of

more than 75,000 pounds which is imported into the United States on or after the

date of the enactment of this Act unless-

(1) it complies with the Stage 3 noise levels, or

(2) it was purchased by the person who imports the aircraft into the United

States under a written contract executed before such date of enactment.

(b) Exemption for Complying Modifications.-The Secretary may provide an exemp-

tion from the requirements of subsection (a) to permit a person to obtain modific-

ations to an aircraft to meet the Stage 3 noise levels.
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(c) Limitation on Statutory Construction.-For the purposes of this section, an

aircraft shall not be considered to have been imported into the United States if

such aircraft-

(1) on the date of the enactment of this Act, is owned-

(A) by a corporation, trust, or partnership which is organized under the laws

of the United States or any State (including the District of Columbia);

(B) by an individual who is a citizen of the United States; or

(C) by any entity which is owned or controlled by a corporation, trust, part-

nership, or individual described in this paragraph; and

(2) enters into the United States not later than 6 months after the date of

the expiration of a lease agreement (including any extensions thereof) between an

owner described in paragraph (1) and a foreign air carrier.

TITLE X-MISCELLANEOUS USER FEES AND OTHER PROVISIONS

Subtitle A-Customs User Fees and Other Trade Provisions

PART I-CUSTOMS USER FEES

SEC. 10001. CUSTOMS USER FEES.

(a) Extension of Effective Period for Fees.-Paragraph (3) of section 13031(j)

of the Consolidated Omnibus Budget Reconciliation Act of 1985 (19 U.S.C.

58c(j)(3)) is amended by striking out "1991" and inserting "1995".

(b) Adjustment of Fees for Formally-Entered Merchandise.-Paragraph (9) of sec-

tion 13031(a) of the Consolidated Omnibus Budget Reconciliation Act of 1985 (19

U.S.C. 58c(a)(9)) is amended to read as follows:

"(9)(A) For the processing of merchandise that is formally entered or released

during any fiscal year, a fee in an amount equal to 0.17 percent ad valorem, un-

less adjusted under subparagraph (B).

"(B)(i) The Secretary of the Treasury may adjust the ad valorem rate specified

in subparagraph (A) to an ad valorem rate (but not to a rate of more than 0.19

percent nor less than 0.15 percent) that would, if charged, offset the salaries

and expenses that will likely be incurred by the Customs Service in the processing

of such entries and releases during the fiscal year in which such costs are in-

curred.

"(ii) In determining the amount of any adjustment under clause (i), the Sec-

retary of the Treasury shall take into account whether there is a surplus or defi-

cit in the fund established under section 613A of the Tariff Act of 1930 with re-

spect to the provision of customs services for the processing of formal entries

and releases of merchandise.

"(iii) An adjustment may not be made under clause (i) with respect to the fee

charged during any fiscal year unless the Secretary of the Treasury-

"(I) not later than 45 days after the date of the enactment of the Act provid-

ing full-year appropriations for the Customs Service for that fiscal year, pub-
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lishes in the Federal Register a notice of intent to adjust the fee under this

paragraph and the amount of such adjustment;

"(II) provides a period of not less than 30 days following publication of the

notice described in subclause (I) for public comment and consultation with the

Committee on Finance of the Senate and the Committee on Ways and Means of the

House of Representatives regarding the proposed adjustment and the methodology

used to determine such adjustment;

"(III) upon the expiration of the period provided under subclause (II), noti-

fies such committees in writing regarding the final determination to adjust the

fee, the amount of such adjustment, and the methodology used to determine such ad-

justment; and

"(IV) upon the expiration of the 15-day period following the written notifica-

tion described in subclause (III), submits for publication in the Federal Register

notice of the final determination regarding the adjustment of the fee.

"(iv) The 15-day period referred to in clause (iii)(IV) shall be computed by

excluding-

"(I) the days on which either House is not in session because of an adjourn-

ment of more than 3 days to a day certain or an adjournment of the Congress sine

die; and

"(II) any Saturday and Sunday, not excluded under subclause (I), when either

House is not in session.

"(v) An adjustment made under this subparagraph shall become effective with

respect to formal entries and releases made on or after the 15th calendar day

after the date of publication of the notice described in clause (iii)(IV) and

shall remain in effect until adjusted under this subparagraph.

"(C) If for any fiscal year, the Secretary of the Treasury determines not to

make an adjustment under subparagraph (B), the Secretary shall, within the time

prescribed under subparagraph (B)(iii)(I), submit a written report to the Commit-

tee on Finance of the Senate and the Committee on Ways and Means of the House of

Representatives detailing the reasons for maintaining the current fee and the

methodology used for computing such fee.

"(D) Any fee charged under this paragraph, whether or not adjusted under sub-

paragraph (B), is subject to the limitations in subsection (b)(8)(A).".

(c) Aggregation of Merchandise Processing Fees.-Section 111(f)(1)(B) of the

Customs and Trade Act of 1990 (Public Law 101-382) is amended by striking out "de-

termined in" and inserting "currently in effect under".

(d) Customs Service Administration.-Section 113 of the Customs and Trade Act

of 1990 is amended-

(1) by inserting "and" after the semicolon at the end of subsection (a)(1);

(2) by striking out the semicolon at the end of subsection (a)(2) and insert-

ing a period;

(3) by striking out paragraphs (3), (4), and (5) of subsection (a); and

(4) by striking out "Committees referred to in subsection (a)(5)" in subsec-

tion (b) and inserting "Committee on Ways and Means of the House of Representat-

ives and the Committee on Finance of the Senate".
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(e) Merchandise Processing Fees for Certain Small Airports.-

(1) Section 13031(a)(10)(C) of the Consolidated Omnibus Budget Reconciliation

Act of 1985 (19 U.S.C. 58c(a)(10)(C)) is amended by striking "applies," and in-

serting "applies, if more than 25,000 informal entries were cleared through such

airport or facility during the fiscal year preceding such entry or release,".

(2) Section 13031(b)(9) of the Consolidated Omnibus Budget Reconciliation Act

of 1985 (19 U.S.C. 58c(b)(9)) is amended by inserting ", if more than 25,000 in-

formal entries were cleared through such airport or facility during the preceding

fiscal year" in subparagraph (B)(ii) before the end period.

(f) Manual Entries and Releases.-Clause (ii) of section 13031(b)(8)(C) of the

Consolidated Omnibus Budget Reconciliation Act of 1985 (19 U.S.C.

58c(b)(8)(C)(ii)) is amended to read as follows:

"(ii) any reference to a manual formal or informal entry or release includes

any entry or release filed by a broker or importer that requires the inputting of

cargo selectivity data into the Automated Commercial System by customs personnel,

except when-

"(I) the broker or importer is certified as an ABI cargo release filer under

the Automated Commercial System at any port within the United States, or

"(II) the entry or release is filed at ports prior to the full implementation

of the cargo selectivity data system by the Customs Service at such ports.".

(g) Effective Dates.-

(1) In general.-The amendments made by subsections (b), (c), and (d) shall

take effect on the date of the enactment of the Act providing full-year appropri-

ations for the Customs Service for fiscal year 1992, and shall apply to fiscal

years beginning on and after October 1, 1991.

(2) Merchandise processing fees for small airports.-The amendments made by

subsection (e) shall take effect as if included in section 111 of the Customs and

Trade Act of 1990.

(3) Manual Entries and Releases.-The amendment made by subsection (f) shall

take effect on the date of the enactment of this Act.

PART II-TECHNICAL CORRECTIONS

SEC. 10011. TECHNICAL AMENDMENTS TO THE HARMONIZED TARIFF SCHEDULE.

(a) Redesignations.-

(1) In general.-Each subheading of the Harmonized Tariff Schedule of the

United States that is listed in column A is redesignated as the subheading listed

in column B opposite such column A subheading:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(2) Staged rate reduction.-Any staged reductions of a special rate of duty set

forth in a subheading of the Harmonized Tariff Schedule of the United States lis-

ted in column A in paragraph (1) that were proclaimed by the President before Oc-

tober 1, 1990, and are scheduled to take effect on or after October 1, 1990, shall

also apply to the corresponding special rates of duty set forth in the correspond-

H.R. CONF. REP. 101-964 Page 390
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=19USCAS58C&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=19USCAS58C&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=19USCAS58C&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=19USCAS58C&FindType=L


ing subheading listed in column B opposite such column A subheading.

(b) Miscellaneous Amendments.-The Harmonized Tariff Schedule of the United

States is further amended as follows:

(1) Chapter 61 is amended by striking out subheading 6116.10.50.

(2) Chapter 62 is amended by striking out subheadings 6216.00.23, 6216.00.29,

and 6216.00.47.

(3) Subheading 6116.10.90, as redesignated by subsection (a), is amended-

(A) by striking out the superior heading for such subheading, and

(B) by striking out the article description and inserting "With fourchettes",

with the new article description having the same degree of indentation as the su-

perior heading for subheading 6116.10.70, as redesignated by subsection (a).

(4) Subheading 6216.00.28, as redesignated by subsection (a), is amended-

(A) by striking out the superior heading for such subheading, and

(B) by inserting the article description for such subheading at the same de-

gree of indentation as the superior heading for subheading 6216.00.18, as redesig-

nated by subsection (a).

(5) Subheading 6216.00.32, as redesignated by subsection (a), is amended-

(A) by striking out the superior heading for such subheading, and

(B) by striking out the article description and inserting "With fourchettes",

with the new article description having the same degree of indentation as the art-

icle description for subheading 6216.00.35, as redesignated by subsection (a).

(6) Subheading 6216.00.52, as redesignated by subsection (a), is amended by

inserting the article description for such subheading at the same degree of in-

dentation as subheading 6216.00.46, as redesignated by subsection (a).

(7) The article descriptions for subheadings 6116.10.08, 6116.92.08,

6116.93.08, 6116.99.35, 6216.00.08, 6216.00.35, and 6216.00.46, as redesignated by

subsection (a), are each amended to read as follows: "Other gloves, mittens, and

mitts, all the foregoing specially designed for use in sports, including ski and

snowmobile gloves, mittens, and mitts".

(8) The superior heading for subheadings 8712.00.25 and 8712.00.35, as redes-

ignated by subsection (a), is amended by striking out "65" and inserting "63.5".

(9) Heading 9902.30.07 is amended by striking out "2929.90.10" and inserting

"2929.10.40".8

(10) Heading 9902.30.08 is amended by striking out "2907.29.30" and inserting

"2907.19.50".

(11) Heading 9902.30.42 is amended by striking out "19532-03-07" and inserting

"19532-03-7".

(12) The article description for heading 9902.30.56 is amended by striking out

"hydroxethyl" and inserting "hydroxyethyl".

(13) Heading 9902.30.83 (as enacted by section 388 of the Customs and Trade

Act of 1990) is redesignated as heading 9902.31.11 and, as so redesignated, is

amended by striking out "piperadinyl" and inserting "piperidinyl".

(14) Subchapter II of chapter 99 is amended by inserting in numerical sequence

the following new heading:
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(15) Heading 9902.84.83 is amended by striking out "(A,C,E,IL)" and inserting

"(A,C,CA,E,IL)".

(16) Heading 9902.87.14 is amended by striking out "brakes," the first place

it appears.

(17) The article description for heading 9902.94.01 is amended by striking out

"Furniture seats" and inserting "Furniture, seats,".

(c) Effective Date.-

(1) Subject to paragraphs (2) and (3), the amendments made by subsections (a)

and (b) apply with respect to articles entered, or withdrawn from warehouse for

consumption, on or after October 1, 1990.

(2) Any amendment made by subsection (a) or (b) to a provision of the Harmon-

ized Tariff Schedule of the United States that was the subject of an amendment

made by title III of the Customs and Trade Act of 1990 shall-

(A) be treated as applying to that provision as established or amended by such

title III; and

(B) if the amendment made by such title III has retroactive application under

section 485(b) of such Act, be treated as applying with respect to entries made

after the relevant applicable date (as defined in paragraph (2)(A) of such section

485(b)).

(3) Notwithstanding section 514 of the Tariff Act of 1930 or any other provi-

sion of law, upon proper request filed with the appropriate customs officer before

April 1, 1991, any entry-

(A) which was made after December 31, 1988, and before October 1, 1990; and

(B) with respect to which there would have been a lesser duty if any amendment

made by subsection (b) (1) through (7) applied to such entry;

shall be liquidated or reliquidated as though such amendment applied to such

entry.

SEC. 10012. TECHNICAL AMENDMENTS TO CERTAIN CUSTOMS LAWS.

(a) Customs Forfeiture Fund.-

(1) Paragraph (5) of section 121 of the Customs and Trade Act of 1990 is re-

pealed and subsection (f) of section 613A of the Tariff Act of 1930 shall be ap-

plied as if the amendment made by such paragraph (5) had not been enacted.

(2) Paragraph (2) of such section 613A(f) of the Tariff Act of 1930 (as in ef-

fect after the application of paragraph (1)) is amended to read as follows:

"(2)(A) Subject to subparagraph (B), there are authorized to be appropriated

from the Fund not to exceed $20,000,000 for each fiscal year to carry out the pur-

poses set forth in subsections (a)(3) and (b) for such fiscal year.

"(B) Of the amount authorized to be appropriated under subparagraph (A), not

to exceed the following, shall be available to carry out the purposes set forth in

subsection (a)(3):

"(i) $14,855,000 for fiscal year 1991.

"(ii) $15,598,000 for fiscal year 1992.".
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(b) Certain Entries.-Section 484 of the Customs and Trade Act of 1990 (Public

Law 101-382) is amended by striking out "1801-000027" and inserting

"1801-7-000027".

(c) Effective Date.-The provisions of this section take effect August 21,

1990.

SEC. 10013. STAGED RATE REDUCTION FOR ETBE.

(a) In General.-Section 484G(b) of the Customs and Trade Act of 1990 is

amended to read as follows:

"(b) Staged Rate Reduction.-The President may proclaim such modifications to

the rates of duty set forth in subheading 9901.00.52 with respect to goods origin-

ating in the territory of Canada as will result in reduction of such rates in

equal annual stages and will make such products free of duty effective January 1,

1998.".

(b) Effective Date.-The amendment made by this section shall take effect as if

included in section 484G of the Customs and Trade Act of 1990.

Subtitle B-Patent and Trademark Office User Fees

SEC. 10101. PATENT AND TRADEMARK OFFICE USER FEES.

(a) Surcharges.-There shall be a surcharge, during fiscal years 1991 through

1995, of 69 percent, rounded by standard arithmetic rules, on all fees authorized

by subsections (a) and (b) of section 41 of title 35, United States Code.

(b) Use of Surcharges.-Notwithstanding section 3302 of title 31, United States

Code, beginning in fiscal year 1991, all surcharges collected by the Patent and

Trademark Office-

(1) in fiscal year 1991-

(A) shall be credited to a separate account established in the Treasury and

ascribed to the Patent and Trademark Office activities in the Department of Com-

merce as offsetting receipts, and

(B) $91,000,000 shall be available only to the Patent and Trademark Office, to

the extent provided in appropriation Acts, and the additional surcharge receipts,

totalling $18,807,000, shall be available only to the Patent and Trademark Office

without appropriation, for all authorized activities and operations of the office,

including all direct and indirect costs of services provided by the office,

(2) in fiscal years 1992 through 1995-

(A) shall be credited to a separate account established in the Treasury and

ascribed to the Patent and Trademark Office activities in the Department of Com-

merce as offsetting receipts, and

(B) shall be available only to the Patent and Trademark Office, to the extent

provided in appropriation Acts, for all authorized activities and operations of

the office, including all direct and indirect costs of services provided by the

office, and

(3) shall remain available until expended.
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(c) Revisions.-In fiscal years 1991 through 1995, surcharges established under

subsection (a) may be revised periodically by the Commissioner of Patents and

Trademarks, subject to the provisions of section 553 of title 5, United States

Code, in order to ensure that the following amounts, but not more than the follow-

ing amounts, of patent and trademark user fees are collected:

(1) $109,807,000 in fiscal year 1991.

(2) $95,000,000 in fiscal year 1992.

(3) $99,000,000 in fiscal year 1993.

(4) $103,000,000 in fiscal year 1994.

(5) $107,000,000 in fiscal year 1995.

(d) Repeal.-Section 105(a) of Public Law 100-703 (102 Stat. 4675) is repealed.

(e) Report on Fees.-The Commissioner of Patents and Trademarks shall study the

structure of all fees collected by the Patent and Trademark Office and, not later

than May 1, 1991, shall submit to the Congress a report on all fees to be collec-

ted by the office in fiscal years 1992 through 1995. The report shall include a

proposed schedule of fees that would distribute the surcharges provided by subsec-

tion (a) among all fees collected by the office, and recommendations for any stat-

utory changes that may be necessary to implement the proposals contained in the

report.

SEC. 10102. FEDERAL AGENCY STATUS.

For the purposes of Federal law, the Patent and Trademark Office shall be con-

sidered a Federal agency. In particular, the Patent and Trademark Office shall be

subject to all Federal laws pertaining to the procurement of goods and services

that would apply to a Federal agency using appropriated funds, including the Fed-

eral Property and Administrative Services Act of 1949 and the Office of Federal

Procurement Policy Act.

SEC. 10103. EFFECT ON OTHER LAW.

Except for section 10101(d), nothing in this subtitle affects the provisions

of Public Law 100-703 (102 Stat. 4674 and following).

Subtitle C-Science and Technology User Fees

SEC. 10201. NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION USER FEES.

(a) Amendments.-Section 409 of the Act of November 17, 1988 (15 U.S.C. 1534)

is amended-

(1) in subsection (a), by striking "archived" and all that follows and insert-

ing in lieu thereof "and information and products derived therefrom collected and/

or archived by the National Oceanic and Atmospheric Administration.";

(2) in subsection (b)(1)-

(A) by inserting ", information, and products" immediately after "data" the

first place it appears; and
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(B) by striking "data is" and inserting in lieu thereof "data, information,

and products are";

(3) in subsection (b)(2)-

(A) by inserting ", information, or products" immediately after "data" the

first place it appears; and

(B) by striking "data exchange basis" and inserting in lieu thereof "basis of

exchanging such data, information, and products";

(4) in subsection (b), by inserting at the end the following new paragraph:

"(3) The Secretary shall waive the assessment of fees authorized by subsection

(a) as necessary to continue to provide weather warnings, watches, and similar

products and services essential to the mission of the National Oceanic Atmospheric

Administration.";

(5) by amending paragraph (1) of subsection (d) to read as follows:

"(1) The initial schedule of fees established by the National Environmental

Satellite, Data, and Information Service for archived data shall remain in effect

for the 3-year period beginning on the date that the fees under that schedule take

effect.";

(6) in subsections (d), (e), and (f)(1), by inserting "by the National Envir-

onmental Satellite, Data, and Information Service for archived data" immediately

after "under this section" each place it appears; and

(7) in subsection (g), by striking the period at the end and inserting in lieu

thereof the following: ", including the authority of the Secretary pursuant to

section 1307 of title 44, United States Code. Nothing in this section shall be

construed to authorize the Secretary to assess fees for nautical and aeronautical

products of the National Oceanic and Atmospheric Administration in addition to

those fees authorized under section 1307 of title 44, United States Code.".

(b) Effect of Amendments.-(1) The increase in revenues to the United States

attributable to the amendments made by subsection (a) shall not exceed-

(A) $2,000,000 for each of the fiscal years 1991, 1992, and 1993; and

(B) $3,000,000 for each of the fiscal years 1994 and 1995.

(2) Increases in revenues to the United States described in paragraph (1)

shall be achieved by the Secretary of Commerce through fair and equitable in-

creases in fees for services offered by the various programs of the National

Oceanic and Atmospheric Administration.

(3) The Secretary of Commerce shall notify the Congress of any changes in fee

schedules under section 409 of the Act of November 17, 1988 (15 U.S.C. 1534), be-

fore such changes take effect.

SEC. 10202. RADON MEASUREMENT PROFICIENCY.

Section 305(e) of the Toxic Substances Control Act is amended by adding at the

end the following new paragraphs:

"(5) Research.-The Administrator shall, in conjunction with other Federal

agencies, conduct research to develop, test, and evaluate radon and radon progeny

measurement methods and protocols. The purpose of such research shall be to assess

H.R. CONF. REP. 101-964 Page 395
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=44USCAS1307&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=44USCAS1307&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS409&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=15USCAS1534&FindType=L


the ability of those methods and protocols to accurately assess exposure to radon

progeny. Such research shall include-

"(A) conducting comparisons among radon and radon progeny measurement tech-

niques;

"(B) developing measurement protocols for different building types under vary-

ing operating conditions; and

"(C) comparing the exposures estimated by stationary monitors and protocols to

those measured by personal monitors, and issue guidance documents that-

"(i) provide information on the results of research conducted under this

paragraph; and

"(ii) describe model State radon measurement and mitigation programs.

"(6) Mandatory proficiency testing program study.-(A) The Administrator shall

conduct a study to determine the feasibility of establishing a mandatory profi-

ciency testing program that would require that-

"(i) any product offered for sale, or device used in connection with a service

offered to the public, for the measurement of radon meets minimum performance cri-

teria; and

"(ii) any operator of a device, or person employing a technique, used in con-

nection with a service offered to the public for the measurement of radon meets a

minimum level of proficiency.

"(B) The study shall also address procedures for-

"(i) ordering the recall of any product sold for the measurement of radon

which does not meet minimum performance criteria;

"(ii) ordering the discontinuance of any service offered to the public for the

measurement of radon which does not meet minimum performance criteria; and

"(iii) establishing adequate quality assurance requirements for each company

offering radon measurement services to the public to follow.

The study shall identify enforcement mechanisms necessary to the success of

the program. The Administrator shall report the findings of the study with recom-

mendations to Congress by March 1, 1991.

"(7) User fee.-In addition to any charge imposed pursuant to paragraph (2),

the Administrator shall collect user fees from persons seeking certification under

the radon proficiency program in an amount equal to $1,500,000 to cover the Envir-

onmental Protection Agency's cost of conducting research pursuant to paragraph (5)

for each of the fiscal years 1991, 1992, 1993, 1994, and 1995. Such funds shall be

deposited in the account established pursuant to paragraph (3).".

SEC. 10203. DEPARTMENT OF ENERGY USER FEE STUDY.

The Secretary of Energy shall undertake a study of the Department of Energy's

user fee assessment and collection practices, and shall make recommendations on

ways to-

(1) reasonably increase revenues to the United States through user fees, con-

sistent with the mission of the Department; and

(2) improve user fee collection practices.
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The Secretary of Energy shall submit a report containing such findings and re-

commendations to the Congress within 6 months after the date of enactment of this

Act. There are authorized to be appropriated to the Secretary of Energy for carry-

ing out this section not to exceed $500,000 for fiscal year 1991, from funds oth-

erwise available to the Department of Energy.

SEC. 10204. DEPARTMENT OF TRANSPORTATION COMMERCIAL SPACE LAUNCH STUDY.

(a) The Secretary of Transportation shall report on actions by the Department

of Transportation for the assessment and collection of licensing fees under the

Commercial Space Launch Act (49 U.S.C. App. 2601 et seq.).

(b) The Secretary shall submit a report containing such findings to the Con-

gress within 6 months after the date of enactment of this Act.

SEC. 10205. NATIONAL INSTITUTE OF STANDARDS AND TECHNOLOGY COST RECOVERY STUDY.

(a) The Secretary of Commerce shall undertake a study of current practices at,

and any suggested improvements consistent with the mission of, the National Insti-

tute of Standards and Technology for recovering the costs of services and materi-

als provided to private and nonprofit organizations, including services provided

on a proprietary basis to users of Institute facilities.

(b) The Secretary shall submit a report containing such findings to the Con-

gress within 6 months after the date of enactment of this Act.

Subtitle D-Travel and Tourism Facilitation Fee

SEC. 10301. UNITED STATES TRAVEL AND TOURISM FACILITATION FEE.

(a) United States Travel and Tourism Administration Facilitation Fee.-The In-

ternational Travel Act of 1961 (22 U.S.C. 2121 et seq.) is amended by adding at

the end the following:

"Sec. 306. (a) To the extent not inconsistent with treaties or international

agreements entered into by the United States, the Secretary, on a calendar

quarterly basis beginning January 1, 1991, shall charge and collect from each com-

mercial airline and passenger cruise ship line transporting passengers to the

United States, a United States Travel and Tourism Administration Facilitation Fee,

in an amount determined under subsection (b).

"(b)(1) During the period from January 1, 1991, through December 31, 1991, the

Secretary shall charge each commercial airline and passenger cruise ship line an

amount equal to one dollar multiplied by the number of aliens described in section

101(a)(15)(B) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(15)(B)) ar-

riving at any port within the United States aboard a commercial aircraft or cruise

ship of such airline or passenger cruise ship line during that calendar quarter.

"(2) Commencing in 1991, the Secretary shall each year determine and publish

the amount of the fee described in subsection (a) for the 12-month period commen-

cing on January 1 of the succeeding calendar year, as follows:
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"(A) The Secretary (in consultation with the Attorney General and the Secret-

ary of State) shall estimate the number of aliens described in section

101(a)(15)(B) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(15)(B)) ex-

pected to enter the United States during such succeeding calendar year, based upon

the number of such aliens who entered the United States during the previous calen-

dar year (as reported or estimated by the Attorney General) and such other avail-

able information as the Secretary deems reliable.

"(B) The Secretary shall divide the amount appropriated to the United States

Travel and Tourism Administration for the fiscal year during which such determina-

tion is made by the number of aliens described in subparagraph (A) expected by the

Secretary to enter the United States during the calendar year described in such

subparagraph, as estimated by the Secretary under such subparagraph, and shall

round the result up to the nearest quarter-dollar.

"(C) The Secretary shall publish in the Federal Register the estimate required

by subparagraph (A), together with a description of the information supporting

such estimate, and the amount of the fee determined under subparagraph (B) which

shall be applicable during the 12-month period commencing on January 1 of the suc-

ceeding calendar year.

"(D) For each calendar quarter beginning after December 31, 1991, the Secret-

ary shall charge each commercial airline and passenger cruise ship line an amount

equal to the fee amount determined under subparagraph (B) and applicable under

subparagraph (C) multiplied by the number of aliens described in section

101(a)(15)(B) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(15)(B)) ar-

riving at any port within the United States aboard a commercial aircraft or cruise

ship of such airline or passenger cruise ship line during that calendar quarter.

"(3) Neither the estimate of the Secretary under paragraph (2)(A) nor the

amount determined by the Secretary under paragraph (2)(B) shall be subject to ju-

dicial review.

"(c) Each commercial airline and passenger cruise ship line shall remit the

fee charged by the Secretary under subsection (b), in United States dollars, no

later than 31 days after the close of the calendar quarter of the arrival of the

aliens on which the calculation of the fee is based.

"(d) The Secretary shall deposit the fees received pursuant to subsection (c)

in the general fund of the Treasury as offsetting receipts and ascribed to the

travel and tourism activities of the Secretary.

"(e) Beginning on October 1, 1992, the aggregate amounts collected for the fee

charged under this section shall at least equal the appropriations made for the

travel and tourism activities of the Secretary under this Act, but at no time

shall the aggregate of amounts collected for any fiscal year under this section

exceed 105 percent of the aggregate of appropriations made for such fiscal year

for activities to be funded by such fees.

"(f) The Secretary may prescribe such rules and regulations as may be neces-

sary to carry out the provisions of this section.".

(b) Civil Penalties and Enforcement.-The International Travel Act of 1961, as

amended by subsection (a), is amended by adding at the end the following:
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"Sec. 307. (a) Any commercial airline or commercial cruise ship line which is

found by the Secretary or the Secretary's designee, after notice and an opportun-

ity for a hearing, to have failed to pay to the Secretary, by the due date, the

fee charged by the Secretary under section 306(a), may be ordered by the Secretary

or the Secretary's designee to pay any fee amount outstanding plus interest on any

late payment and, in addition, to pay a civil penalty not to exceed $5,000 for

each day payment to the Secretary is not made or was made late. The amount of such

civil penalty shall be assessed by the Secretary or the Secretary's designee by

written notice. In determining the amount of such penalty, the Secretary or the

Secretary's designee shall take into account the nature, circumstances, extent,

and gravity of the violation, and, with respect to the violator, the degree of

culpability, and history of prior offenses, ability to pay, and such other matters

as justice may require. Each day a payment to the Secretary required by this Act

is late shall constitute a separate violation of this Act.

"(b) If any commercial airline or cruise ship line fails to pay as ordered by

the Secretary or the Secretary's designee, the Attorney General may, upon request

of the Secretary, bring a civil action in any appropriate United States district

court for the recovery of the amount ordered to be paid.

"(c) Before requesting the Attorney General to bring a civil action, the Sec-

retary may compromise, modify, or remit, with or without conditions, any civil

penalty which is subject to imposition or which has been imposed under subsection

(a).

"(d) For the purpose of conducting any hearing under subsection (a), the Sec-

retary or the Secretary's designee may issue subpoenas for the attendance and

testimony of witnesses and the production of relevant papers, books, and docu-

ments, and may administer oaths. Witnesses summoned shall be paid the same fees

and mileage that are paid to witnesses in the courts of the United States. In case

of contempt or refusal to obey a subpoena served upon any person pursuant to this

subsection, the United States district court for any district in which such person

is found, resides, or transacts business, upon application by the United States

and after notice to such person, shall have jurisdiction to issue an order requir-

ing such person to appear and give testimony before the Secretary or the Secret-

ary's designee or to appear and produce papers, books, and documents before the

Secretary or the Secretary's designee, or both, and any failure to obey such order

of the court may be punished by such court as a contempt thereof.".

Subtitle E-Coast Guard User Fees

SEC. 10401. ESTABLISHMENT AND COLLECTION OF FEES FOR COAST GUARD SERVICES.

(a) In General.-Section 2110 of title 46, United States Code, is amended to

read as follows:

"S 2110. Fees

"(a)(1) Except as otherwise provided in this title, the Secretary shall estab-
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lish a fee or charge for a service or thing of value provided by the Secretary un-

der this subtitle, in accordance with section 9701 of title 31.

"(2) The Secretary may not establish a fee or charge under paragraph (1) for

inspection or examination of a non-self-propelled tank vessel under part B of this

title that is more than $500 annually.

"(3) The Secretary may, by regulation, adjust a fee or charge collected under

this subsection to accommodate changes in the cost of providing a specific service

or thing of value, but the adjusted fee or charge may not exceed the total cost of

providing the service or thing of value for which the fee or charge is collected,

including the cost of collecting the fee or charge.

"(4) The Secretary may not collect a fee or charge under this subsection that

is in conflict with the international obligations of the United States.

"(5) The Secretary may not collect a fee or charge under this subsection for

any search or rescue service.

"(b)(1) The Secretary shall establish a fee or charge as provided in paragraph

(2) of this subsection, and collect it annually in fiscal years 1991, 1992, 1993,

1994, and 1995, from the owner or operator of each recreational vessel that is

greater than 16 feet in length.

"(2) The fee or charge established under paragraph (1) of this subsection is

as follows:

"(A) for vessels greater than 16 feet in length but less than 20 feet, not

more than $25;

"(B) for vessels of at least 20 feet in length but less than 27 feet, not more

than $35;

"(C) for vessels of at least 27 feet in length but less than 40 feet, not more

than $50; and

"(D) for vessels of at least 40 feet in length, not more than $100.

"(3) The fee or charge established under this subsection applies only to ves-

sels operated on the navigable waters of the United States where the Coast Guard

has a presence.

"(4) The fee or charge established under this subsection does not apply to a-

"(A) public vessel; or

"(B) vessel deemed to be a public vessel under section 827 of title 14.

"(c) In addition to the collection of fees and charges established under sub-

sections (a) and (b), the Secretary may recover appropriate collection and en-

forcement costs associated with delinquent payments of the fees and charges.

"(d)(1) The Secretary may employ any Federal, State, or local agency or in-

strumentality, or any private enterprise or business, to collect a fee or charge

established under this section. A private enterprise or business selected by the

Secretary to collect fees or charges-

"(A) shall be subject to reasonable terms and conditions agreed to by the Sec-

retary and the enterprise or business;

"(B) shall provide appropriate accounting to the Secretary; and

"(C) may not institute litigation as part of that collection.

"(2) A Federal agency shall account for the agency's costs of collecting the
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fee or charge under this subsection as a reimbursable expense, and the costs shall

be credited to the account from which expended.

"(e) A person that violates this section by failing to pay a fee or charge es-

tablished under this section is liable to the United States Government for a civil

penalty of not more than $5,000 for each violation.

"(f) When requested by the Secretary, the Secretary of the Treasury shall deny

the clearance required by section 4197 of the Revised Statutes of the United

States (46 App. U.S.C. 91) to a vessel for which a fee or charge established under

this section has not been paid until the fee or charge is paid or until a bond is

posted for the payment.

"(g) The Secretary may exempt a person from paying a fee or charge established

under this section if the Secretary determines that it is in the public interest

to do so.

"(h) Fees and charges collected by the Secretary under this section shall be

deposited in the general fund of the Treasury as offsetting receipts of the de-

partment in which the Coast Guard is operating and ascribed to Coast Guard activ-

ities.

"(i) The collection of a fee or charge under this section does not alter or

expand the functions, powers, responsibilities, or liability of the United States

under any law for the performance of services or the provision of a thing of value

for which a fee or charge is collected under this section.".

(b) Clerical Amendment.-The analysis of chapter 21 of title 46, United States

Code, is amended by striking the item relating to section 2110 and inserting the

following:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

SEC. 10402. TONNAGE DUTIES.

(a) Vessels Entering From Foreign Port or Place.-Section 36 of the Act en-

titled "An Act to provide revenue, equalize duties and encourage the industries of

the United States, and for other purposes", approved August 5, 1909 (36 Stat. 111;

46 App. U.S.C. 121) is amended in the second paragraph-

(1) by striking "two cents per ton, not to exceed in the aggregate ten cents

per ton in any one year," and inserting "9 cents per ton, not to exceed in the ag-

gregate 45 cents per ton in any one year, for fiscal years 1991, 1992, 1993, 1994,

and 1995, and 2 cents per ton, not to exceed in the aggregate 10 cents per ton in

any one year, for each fiscal year thereafter";

(2) by inserting after "Newfoundland," the following: "and on all ves-

sels (except vessels of the United States, recreational vessels, and barges, as

those terms are defined in section 2101 of title 46, United States Code) that de-

part a United States port or place and return to the same port or place without

being entered in the United States from another port or place,"; and

(3) by striking "six cents per ton, not to exceed thirty cents per ton per an-

num," and inserting "27 cents per ton, not to exceed $1.35 per ton per annum, for

fiscal years 1991, 1992, 1993, 1994, and 1995, and 6 cents per ton, not to exceed
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30 cents per ton per annum, for each fiscal year thereafter".

(b) Conforming Amendment.-The Act entitled "An Act concerning tonnage duties

on vessels entering otherwise than by sea", approved March 8, 1910 (36 Stat. 234;

46 App. U.S.C. 132), is amended by striking "two cents per ton, not to exceed in

the aggregate ten cents per ton in any one year" and inserting "9 cents per ton,

not to exceed in the aggregate 45 cents per ton in any one year, for fiscal years

1991, 1992, 1993, 1994, and 1995, and 2 cents per ton, not to exceed in the ag-

gregate 10 cents per ton in any one year, for each fiscal year thereafter".

(c) Offsetting Receipts.-Increased tonnage charges collected as a result of

the amendments made by subsection (a) shall be deposited in the general fund of

the Treasury as offsetting receipts of the department in which the Coast Guard is

operating and ascribed to Coast Guard activities.

Subtitle F-Railroad User Fees

SEC. 10501. AMENDMENTS TO FEDERAL RAILROAD SAFETY ACT OF 1970.

(a) User Fees.-The Federal Railroad Safety Act of 1970 (45 U.S.C. 431 et seq.)

is amended by adding at the end the following new section:

"SEC. 216. USER FEES.

"(a)(1) The Secretary shall establish by regulation, after notice and comment,

a schedule of fees to be assessed equitably to railroads, in reasonable relation-

ship to an appropriate combination of criteria such as revenue ton-miles, track

miles, passenger miles, or other relevant factors, but shall not be based on the

proportion of industry revenues attributable to a railroad or class of railroads.

"(2) The Secretary shall establish procedures for the collection of such fees.

The Secretary may use the services of any Federal, State, or local agency or in-

strumentality to collect such fees, and may reimburse such agency or instrumental-

ity a reasonable amount for such services.

"(3) Fees established under this section shall be assessed to railroads sub-

ject to this Act and shall cover the costs of administering this Act, other than

activities described in section 202(a)(2).

"(b) The Secretary shall assess and collect fees described in subsection (a)

with respect to each fiscal year before the end of such fiscal year.

"(c) All fees collected under subsection (b) shall be deposited into the gen-

eral fund of the United States Treasury as offsetting receipts and shall be used,

to the extent provided in advance in appropriations Acts, only to carry out activ-

ities under this Act.

"(d) Fees established under subsection (a) shall be assessed in an amount suf-

ficient to cover activities described in subsection (c) beginning on March 1,

1991, but at no time shall the aggregate of fees received for any fiscal year un-

der this section exceed 105 percent of the aggregate of appropriations made for

such fiscal year for activities to be funded by such fees.

"(e)(1) Within 90 days after the end of each fiscal year in which fees are
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collected pursuant to this section, the Secretary shall report to the Congress-

"(A) the amount of fees collected during that fiscal year;

"(B) the impact of such fee collections on the financial health of the rail-

road industry and its competitive position relative to each competing mode of

transportation; and

"(C) the total cost of Federal safety activities for each such other mode of

transportation, including the portion of that total cost, if any, defrayed by Fed-

eral user fees.

"(2) With respect to any fiscal year for which the Secretary's report submit-

ted under paragraph (1) finds-

"(A) any impact of fees collected under this section either on the financial

health of the railroad industry, or on its competitive position relative to com-

peting modes of transportation; or

"(B) any significant difference in the burden of Federal user fees borne by

the railroad industry and those applicable to competing modes of transportation,

the Secretary shall, within 90 days after submission of such report, prepare

and submit to the Congress specific recommendations for legislation to correct any

such impact or difference.

"(f) This section shall expire on September 30, 1995.".

(b) Authorization of Appropriations.-Section 214(a) of the Federal Railroad

Safety Act of 1970 (45 U.S.C. 444(a)) is amended to read as follows:

"(a) There are authorized to be appropriated to carry out this Act not to ex-

ceed $46,884,000 for fiscal year 1991.".

TITLE XI-REVENUE PROVISIONS

SEC. 11001. SHORT TITLE; ETC.

(a) Short Title.-This title may be cited as the "Revenue Reconciliation Act of

1990".

(b) Amendment of 1986 Code.-Except as otherwise expressly provided, whenever

in this title an amendment or repeal is expressed in terms of an amendment to, or

repeal of, a section or other provision, the reference shall be considered to be

made to a section or other provision of the Internal Revenue Code of 1986.

(c) Section 15 Not To Apply.-Except as otherwise expressly provided in this

title, no amendment made by this title shall be treated as a change in a rate of

tax for purposes of section 15 of the Internal Revenue Code of 1986.

(d) Table of Contents.-

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Subtitle A-Individual Income Tax Provisions

PART I-PROVISIONS AFFECTING HIGH-INCOME INDIVIDUALS

SEC. 11101. ELIMINATION OF PROVISION REDUCING MARGINAL TAX RATE FOR HIGH-INCOME
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TAXPAYERS.

(a) General Rule.-Section 1 (relating to tax imposed) is amended by striking

subsections (a) through (e) and inserting the following:

"(a) Married Individuals Filing Joint Returns and Surviving Spouses.-There is

hereby imposed on the taxable income of-

"(1) every married individual (as defined in section 7703) who makes a single

return jointly with his spouse under section 6013, and

"(2) every surviving spouse (as defined in section 2(a)),

a tax determined in accordance with the following table:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(b) Heads of Households.-There is hereby imposed on the taxable income of

every head of a household (as defined in section 2(b)) a tax determined in accord-

ance with the following table:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(c) Unmarried Individuals (Other Than Surviving Spouses and Heads of House-

holds).-There is hereby imposed on the taxable income of every individual (other

than a surviving spouse as defined in section 2(a) or the head of a household as

defined in section 2(b)) who is not a married individual (as defined in section

7703) a tax determined in accordance with the following table:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(d) Married Individuals Filing Separate Returns.-There is hereby imposed on

the taxable income of every married individual (as defined in section 7703) who

does not make a single return jointly with his spouse under section 6013, a tax

determined in accordance with the following table:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(e) Estates and Trusts.-There is hereby imposed on the taxable income of-

"(1) every estate, and

"(2) every trust,

taxable under this subsection a tax determined in accordance with the follow-

ing table:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(b) Repeal of Phaseout.-

(1) In general.-Section 1 is amended by striking subsection (g) (relating to

phaseout of 15-percent rate and personal exemptions).

(2) Conforming amendment.-Subparagraph (A) of section 1(f)(6) (relating to ad-

justments for inflation) is amended by striking "subsection (g)(4),".

(c) 28 Percent Maximum Capital Gains Rate.-Subsection (j) of section

1 (relating to maximum capital gains rate) is amended to read as follows:

"(j) Maximum Capital Gains Rate.-If a taxpayer has a net capital gain for any

taxable year, then the tax imposed by this section shall not exceed the sum of-
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"(1) a tax computed at the rates and in the same manner as if this subsection

had not been enacted on the greater of-

"(A) taxable income reduced by the amount of the net capital gain, or

"(B) the amount of taxable income taxed at a rate below 28 percent, plus

"(2) a tax of 28 percent of the amount of taxable income in excess of the

amount determined under paragraph (1).".

(d) Technical Amendments.-

(1)(A) Subsection (f) of section 1 is amended-

(i) by striking "1988" in paragraph (1) and inserting "1990", and

(ii) by striking "1987" in paragraph (3)(B) and inserting "1989".

(B) Subparagraph (B) of section 32(i)(1) is amended by striking "1987" and in-

serting "1989".

(C) Subparagraph (C) of section 41(e)(5) is amended-

(i) by inserting ", by substituting 'calendar year 1987' for 'calendar year

1989' in subparagraph (B) thereof" before the period at the end of clause (i),

(ii) by striking "1987" in clause (ii) and inserting "1989", and

(iii) by adding at the end of clause (ii) the following new sentence: "Such

substitution shall be in lieu of the substitution under clause (i).".

(D) Subparagraph (B) of section 63(c)(4) is amended by inserting ", by substi-

tuting 'calendar year 1987' for 'calendar year 1989' in subparagraph (B) thereof"

before the period at the end.

(E) Clause (ii) of section 135(b)(2)(B) is amended by striking ", determined

by substituting 'calendar year 1989' for 'calendar year 1987' in subparagraph (B)

thereof".

(F) Subparagraph (B) of section 151(d)(3) is amended by striking "1987" and

inserting "1989".

(G) Clause (ii) of section 513(h)(2)(C) is amended by inserting ", by substi-

tuting 'calendar year 1987' for 'calendar year 1989' in subparagraph (B) thereof"

before the period at the end.

(2) Section 1 is amended by striking subsection (h) and redesignating subsec-

tions (i) and (j) as subsections (g) and (h), respectively.

(3) Subsection (j) of section 59 is amended-

(A) by striking "section 1(i)" each place it appears and inserting "section

1(g)", and

(B) by striking "section 1(i)(3)(B)" in paragraph (2)(C) and insert-

ing "section 1(g)(3)(B)".

(4) Paragraph (4) of section 691(c) is amended by striking "1(j)" and insert-

ing "1(h)".

(5)(A) Clause (i) of section 904(b)(3)(D) is amended by striking "subsection

(j)" and inserting "subsection (h)".

(B) Subclause (I) of section 904(b)(3)(E)(iii) is amended by strik-

ing "section 1(j)" and inserting "section 1(h)".

(6) Clause (iv) of section 6103(e)(1)(A) is amended by striking "section

1(j)" and inserting "section 1(g)".

(7)(A) Subparagraph (A) of section 7518(g)(6) is amended by striking "1(j)"
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and inserting "1(h)".

(B) Subparagraph (A) of section 607(h)(6) of the Merchant Marine Act, 1936 is

amended by striking "1(j)" and inserting "1(h)".

(e) Effective Date.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1990.

SEC. 11102. INCREASE IN RATE OF INDIVIDUAL ALTERNATIVE MINIMUM TAX.

(a) General Rule.-Subparagraph (A) of section 55(b)(1) (relating to tentative

minimum tax) is amended by striking "21 percent" and inserting "24 percent".

(b) Effective Date.-The amendment made by subsection (a) shall apply to tax-

able years beginning after December 31, 1990.

SEC. 11103. OVERALL LIMITATION ON ITEMIZED DEDUCTIONS.

(a) In General.-Part I of subchapter B of chapter 1 is amended by adding at

the end thereof the following new section:

"SEC. 68. OVERALL LIMITATION ON ITEMIZED DEDUCTIONS.

"(a) General Rule.-In the case of an individual whose adjusted gross income

exceeds the applicable amount, the amount of the itemized deductions otherwise al-

lowable for the taxable year shall be reduced by the lesser of-

"(1) 3 percent of the excess of adjusted gross income over the applicable

amount, or

"(2) 80 percent of the amount of the itemized deductions otherwise allowable

for such taxable year.

"(b) Applicable Amount.-

"(1) In general.-For purposes of this section, the term 'applicable amount'

means $100,000 ($50,000 in the case of a separate return by a married individual

within the meaning of section 7703).

"(2) Inflation adjustments.-In the case of any taxable year beginning in a

calendar year after 1991, each dollar amount contained in paragraph (1) shall be

increased by an amount equal to-

"(A) such dollar amount, multiplied by

"(B) the cost-of-living adjustment determined under section 1(f)(3) for the

calendar year in which the taxable year begins, by substituting 'calendar year

1990' for 'calendar year 1989' in subparagraph (B) thereof.

"(c) Exception for Certain Itemized Deductions.-For purposes of this section,

the term 'itemized deductions' does not include-

"(1) the deduction under section 213 (relating to medical, etc. expenses),

"(2) any deduction for investment interest (as defined in section 163(d)), and

"(3) the deduction under section 165(a) for losses described in subsec-

tion (c)(3) or (d) of section 165.

"(d) Coordination With Other Limitations.-This section shall be applied after

the application of any other limitation on the allowance of any itemized deduc-
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tion.

"(e) Exception for Estates and Trusts.-This section shall not apply to any es-

tate or trust.

"(f) Termination.-This section shall not apply to any taxable year beginning

after December 31, 1995.".

(b) Coordination With Minimum Tax.-Paragraph (1) of section 56(b) is amended

by adding at the end thereof the following new subparagraph:

"(F) Section 68 not applicable.-Section 68 shall not apply.".

(c) Conforming Amendment.-Subparagraph (A) of section 1(f)(6) is amended by

inserting "section 68(b)(2)" after "section 63(c)(4),".

(d) Clerical Amendment.-The table of sections for part I of subchapter B of

chapter 1 is amended by adding at the end thereof the following new item:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(e) Effective Date.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1990.

SEC. 11104. PHASEOUT OF PERSONAL EXEMPTIONS.

(a) General Rule.-Subsection (d) of section 151 is amended to read as follows:

"(d) Exemption Amount.-For purposes of this section-

"(1) In general.-Except as otherwise provided in this subsection, the

term 'exemption amount' means $2,000.

"(2) Exemption amount disallowed in case of certain dependents.-In the case of

an individual with respect to whom a deduction under this section is allowable to

another taxpayer for a taxable year beginning in the calendar year in which the

individual's taxable year begins, the exemption amount applicable to such indi-

vidual for such individual's taxable year shall be zero.

"(3) Phaseout.-

"(A) In general.-In the case of any taxpayer whose adjusted gross income for

the taxable year exceeds the threshold amount, the exemption amount shall be re-

duced by the applicable percentage.

"(B) Applicable percentage.-For purposes of subparagraph (A), the

term 'applicable percentage' means 2 percentage points for each $2,500 (or frac-

tion thereof) by which the taxpayer's adjusted gross income for the taxable year

exceeds the threshold amount. In the case of a married individual filing a separ-

ate return, the preceding sentence shall be applied by substituting '$1,250' for

'$2,500'. In no event shall the applicable percentage exceed 100 percent.

"(C) Threshold amount.-For purposes of this paragraph, the term 'threshold

amount' means-

"(i) $150,000 in the case of a joint return or a surviving spouse (as defined

in section 2(a)),

"(ii) $125,000 in the case of a head of a household (as defined in section

2(b)),

"(iii) $100,000 in the case of an individual who is not married and who is

not a surviving spouse or head of a household, and
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"(iv) $75,000 in the case of a married individual filing a separate return.

For purposes of this paragraph, marital status shall be determined under sec-

tion 7703.

"(D) Coordination with other provisions.-The provisions of this paragraph

shall not apply for purposes of determining whether a deduction under this section

with respect to any individual is allowable to another taxpayer for any taxable

year.

"(E) Termination.-This paragraph shall not apply to any taxable year beginning

after December 31, 1995.

"(4) Inflation adjustments.-

"(A) Adjustment to basic amount of exemption.-In the case of any taxable year

beginning in a calendar year after 1989, the dollar amount contained in paragraph

(1) shall be increased by an amount equal to-

"(i) such dollar amount, multiplied by

"(ii) the cost-of-living adjustment determined under section 1(f)(3) for the

calendar year in which the taxable year begins, by substituting 'calendar year

1988' for 'calendar year 1989' in subparagraph (B) thereof.

"(B) Adjustment to threshold amounts for years after 1991.-In the case of any

taxable year beginning in a calendar year after 1991, each dollar amount contained

in paragraph (3)(C) shall be increased by an amount equal to-

"(i) such dollar amount, multiplied by

"(ii) the cost-of-living adjustment determined under section 1(f)(3) for the

calendar year in which the taxable year begins, by substituting 'calendar year

1990' for 'calendar year 1989' in subparagraph (B) thereof."

(b) Conforming Amendment.-Paragraph (6) of section 1(f) is amended-

(1) by striking "section 151(d)(3)" in subparagraph (A) and insert-

ing "section 151(d)(4)", and

(2) by striking "section 151(d)(3)" in subparagraph (B) and insert-

ing "section 151(d)(4)(A)".

(c) Effective Date.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1990.

PART II-MODIFICATIONS OF EARNED INCOME CREDIT

SEC. 11111. MODIFICATIONS OF EARNED INCOME TAX CREDIT.

(a) In General.-So much of section 32 (relating to earned income credit) as

precedes subsection (d) thereof is amended to read as follows:

"SEC. 32. EARNED INCOME.

"(a) Allowance of Credit.-In the case of an eligible individual, there shall

be allowed as a credit against the tax imposed by this subtitle for the taxable

year an amount equal to the sum of-

"(1) the basic earned income credit, and

"(2) the health insurance credit.
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"(b) Computation of Credit.-For purposes of this section-

"(1) Basic earned income credit.-

"(A) In general.-The term 'basic earned income credit' means an amount equal

to the credit percentage of so much of the taxpayer's earned income for the tax-

able year as does not exceed $5,714.

"(B) Limitation.-The amount of the basic earned income credit allowable to a

taxpayer for any taxable year shall not exceed the excess (if any) of-

"(i) the credit percentage of $5,714, over

"(ii) the phaseout percentage of so much of the adjusted gross income (or, if

greater the earned income) of the taxpayer for the taxable year as exceeds $9,000.

"(C) Percentages.-For purposes of this paragraph-

"(i) In general.-Except as provided in clause (ii), the percentages shall be

determined as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(ii) Transition percentages.-

"(I) For taxable years beginning in 1991, the percentages are:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(II) For taxable years beginning in 1992, the percentages are:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(III) For taxable years beginning in 1993, the percentages are:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(D) Supplemental young child credit.-In the case of a taxpayer with a quali-

fying child who has not attained age 1 as of the close of the calendar year in

which or with which the taxable year of the taxpayer ends-

"(i) the credit percentage shall be increased by 5 percentage points, and

"(ii) the phaseout percentage shall be increased by 3.57 percentage points.

If the taxpayer elects to take a child into account under this subparagraph,

such child shall not be treated as a qualifying individual under section 21.

"(2) Health insurance credit.-

"(A) In general.-The term 'health insurance credit' means an amount determined

in the same manner as the basic earned income credit except that-

"(i) the credit percentage shall be equal to 6 percent, and

"(ii) the phaseout percentage shall be equal to 4.285 percent.

"(B) Limitation based on health insurance costs.-The amount of the health in-

surance credit determined under subparagraph (A) for any taxable year shall not

exceed the amounts paid by the taxpayer during the taxable year for insurance cov-

erage-

"(i) which constitutes medical care (within the meaning of section

213(d)(1)(C)), and

"(ii) which includes at least 1 qualifying child.
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For purposes of this subparagraph, the rules of section 213(d)(6) shall apply.

"(C) Subsidized expenses.-A taxpayer may not take into account under subpara-

graph (B) any amount to the extent that-

"(i) such amount is paid, reimbursed, or subsidized by the Federal Govern-

ment, a State or local government, or any agency or instrumentality thereof; and

"(ii) the payment, reimbursement, or subsidy of such amount is not includible

in the gross income of the recipient.

"(c) Definitions and Special Rules.-For purposes of this section-

"(1) Eligible individual.-

"(A) In general.-The term 'eligible individual' means any individual who has a

qualifying child for the taxable year.

"(B) Qualifying child ineligible.-If an individual is the qualifying child of

a taxpayer for any taxable year of such taxpayer beginning in a calendar year,

such individual shall not be treated as an eligible individual for any taxable

year of such individual beginning in such calendar year.

"(C) 2 or more eligible individuals.-If 2 or more individuals would (but for

this subparagraph and after application of subparagraph (B)) be treated as eli-

gible individuals with respect to the same qualifying child for taxable years be-

ginning in the same calendar year, only the individual with the highest adjusted

gross income for such taxable years shall be treated as an eligible individual

with respect to such qualifying child.

"(D) Exception for individual claiming benefits under section 911.-The term

'eligible individual' does not include any individual who claims the benefits of

section 911 (relating to citizens or residents living abroad) for the taxable

year.

"(2) Earned income.-

"(A) The term 'earned income' means-

"(i) wages, salaries, tips, and other employee compensation, plus

"(ii) the amount of the taxpayer's net earnings from self-employment for the

taxable year (within the meaning of section 1402(a)), but such net earnings shall

be determined with regard to the deduction allowed to the taxpayer by section

164(f).

"(B) For purposes of subparagraph (A)-

"(i) the earned income of an individual shall be computed without regard to

any community property laws,

"(ii) no amount received as a pension or annuity shall be taken into account,

and

"(iii) no amount to which section 871(a) applies (relating to income of non-

resident alien individuals not connected with United States business) shall be

taken into account.

"(3) Qualifying child.-

"(A) In general.-The term 'qualifying child' means, with respect to any tax-

payer for any taxable year, an individual-

"(i) who bears a relationship to the taxpayer described in subparagraph (B),

"(ii) except as provided in subparagraph (B)(iii), who has the same principal
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place of abode as the taxpayer for more than one-half of such taxable year,

"(iii) who meets the age requirements of subparagraph (C), and

"(iv) with respect to whom the taxpayer meets the identification requirements

of subparagraph (D).

"(B) Relationship test.-

"(i) In general.-An individual bears a relationship to the taxpayer described

in this subparagraph if such individual is-

"(I) a son or daughter of the taxpayer, or a descendant of either,

"(II) a stepson or stepdaughter of the taxpayer, or

"(III) an eligible foster child of the taxpayer.

"(ii) Married children.-Clause (i) shall not apply to any individual who is

married as of the close of the taxpayer's taxable year unless the taxpayer is en-

titled to a deduction under section 151 for such taxable year with respect to such

individual (or would be so entitled but for paragraph (2) or (4) of section

152(e)).

"(iii) Eligible foster child.-For purposes of clause (i)(III), the term 'eli-

gible foster child' means an individual not described in clause (i) (I) or (II)

who-

"(I) the taxpayer cares for as the taxpayer's own child, and

"(II) has the same principal place of abode as the taxpayer for the taxpay-

er's entire taxable year.

"(iv) Adoption.-For purposes of this subparagraph, a child who is legally ad-

opted, or who is placed with the taxpayer by an authorized placement agency for

adoption by the taxpayer, shall be treated as a child by blood.

"(C) Age requirements.-An individual meets the requirements of this subpara-

graph if such individual-

"(i) has not attained the age of 19 as of the close of the calendar year in

which the taxable year of the taxpayer begins,

"(ii) is a student (as defined in section 151(c)(4)) who has not attained the

age of 24 as of the close of such calendar year, or

"(iii) is permanently and totally disabled (as defined in section 22(e)(3))

at any time during the taxable year.

"(D) Identification requirements.-

"(i) In general.-The requirements of this subparagraph are met if-

"(I) the taxpayer includes the name and age of each qualifying child (without

regard to this subparagraph) on the return of tax for the taxable year, and

"(II) in the case of an individual who has attained the age of 1 year before

the close of the taxpayer's taxable year, the taxpayer includes the taxpayer iden-

tification number of such individual on such return of tax for such taxable year.

"(ii) Insurance policy number.-In the case of any taxpayer with respect to

which the health insurance credit is allowed under subsection (a)(2), the Secret-

ary may require a taxpayer to include an insurance policy number or other adequate

evidence of insurance in addition to any information required to be included in

clause (i).

"(iii) Other methods.-The Secretary may prescribe other methods for providing
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the information described in clause (i) or (ii).

"(E) Abode must be in the united states.-The requirements of subpara-

graphs (A)(ii) and (B)(iii)(II) shall be met only if the principal place of abode

is in the United States."

(b) Coordination With Certain Means-Tested Programs.-Section 32 is amended by

adding at the end thereof the following new subsection:

"(j) Coordination With Certain Means-Tested Programs.-For purposes of-

"(1) the United States Housing Act of 1937,

"(2) title V of the Housing Act of 1949,

"(3) section 101 of the Housing and Urban Development Act of 1965,

"(4) sections 221(d)(3), 235, and 236 of the National Housing Act, and

"(5) the Food Stamp Act of 1977,

any refund made to an individual (or the spouse of an individual) by reason of

this section, and any payment made to such individual (or such spouse) by an em-

ployer under section 3507, shall not be treated as income (and shall not be taken

into account in determining resources for the month of its receipt and the follow-

ing month)."

(c) Advance Payment of Credit.-Subparagraphs (B) and (C) of section 3507(c)(2)

are amended to read as follows:

"(B) if the employee is not married, or if no earned income eligibility certi-

ficate is in effect with respect to the spouse of the employee, shall treat the

credit provided by section 32 as if it were a credit-

"(i) of not more than the credit percentage under section 32(b)(1) (without

regard to subparagraph (D) thereof) for an eligible individual with 1 qualifying

child and with earned income not in excess of the amount of earned income taken

into account under section 32(a)(1), which

"(ii) phases out between the amount of earned income at which the phaseout

begins under section 32(b)(1)(B)(ii) and the amount of income at which the credit

under section 32(a)(1) phases out for an eligible individual with 1 qualifying

child, or

"(C) if an earned income eligibility certificate is in effect with respect to

the spouse of the employee, shall treat the credit as if it were a credit determ-

ined under subparagraph (B) by substituting [FN1/2] of the amounts of earned in-

come described in such subparagraph for such amounts."

(d) Coordination With Deductions.-

(1) Medical deduction.-Section 213 is amended by adding at the end thereof the

following new subsection:

"(f) Coordination With Health Insurance Credit Under Section 32.-The amount

otherwise taken into account under subsection (a) as expenses paid for medical

care shall be reduced by the amount (if any) of the health insurance credit allow-

able to the taxpayer for the taxable year under section 32."

(2) Self-employed individuals.-Paragraph (3) of section 162(l) is amended to

read as follows:

"(3) Coordination with medical deduction, etc.-

"(A) Medical deduction.-Any amount paid by a taxpayer for insurance to which
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paragraph (1) applies shall not be taken into account in computing the amount al-

lowable to the taxpayer as a deduction under section 213(a).

"(B) Health insurance credit.-The amount otherwise taken into account under

paragraph (1) as paid for insurance which constitutes medical care shall be re-

duced by the amount (if any) of the health insurance credit allowable to the tax-

payer for the taxable year under section 32."

(e) Conforming Amendments.-Paragraph (2) of section 32(i) is amended-

(1) by striking "or (ii)" in subparagraph (A)(i) thereof,

(2) by striking "clause (iii)" in subparagraph (A)(ii) and inserting "clause

(ii)", and

(3) by amending subparagraph (B) to read as follows:

"(B) Dollar amounts.-The dollar amounts referred to in this subparagraph are-

"(i) the $5,714 dollar amounts contained in subsection (b)(1), and

"(ii) the $9,000 amount contained in subsection (b)(1)(B)(ii)."

(f) Effective Date.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1990.

SEC. 11112. REQUIREMENT OF IDENTIFYING NUMBER FOR CERTAIN DEPENDENTS.

(a) General Rule.-Paragraph (2) of section 6109(e) (relating to furnishing

number for certain dependents) is amended by striking "2 years" and inserting "1

year".

(b) Effective Date.-The amendment made by subsection (a) shall apply to re-

turns for taxable years beginning after December 31, 1990.

SEC. 11113. STUDY OF ADVANCE PAYMENTS.

(a) In General.-The Comptroller General of the United States shall, in con-

sultation with the Secretary of the Treasury, conduct a study of advance payments

required by section 3507 of the Internal Revenue Code of 1986 to determine-

(1) the effectiveness of the advance payment system (including an analysis of

why so few employees take advantage of such system), and

(2) the manner in which such system can be implemented to alleviate adminis-

trative complexity, if any, for small business, and

(3) if there are any other problems in the administration of such system.

(b) Report.-Not later than 1 year after the date of the enactment of this

title, the Comptroller shall report the results of the study conducted under sub-

section (a), together with any recommendations, to the Committee on Finance of the

United States Senate and the Committee on Ways and Means of the House of Repres-

entatives.

SEC. 11114. PROGRAM TO INCREASE PUBLIC AWARENESS.

Not later than the first calendar year following the date of the enactment of

this subtitle, the Secretary of the Treasury, or the Secretary's delegate, shall

establish a taxpayer awareness program to inform the taxpaying public of the
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availability of the credit for dependent care allowed under section 21 of the In-

ternal Revenue Code of 1986 and the earned income credit and child health insur-

ance under section 32 of such Code. Such public awareness program shall be de-

signed to assure that individuals who may be eligible are informed of the availab-

ility of such credit and filing procedures. The Secretary shall use appropriate

means of communication to carry out the provisions of this section.

SEC. 11115. EXCLUSION FROM INCOME AND RESOURCES OF EARNED INCOME TAX CREDIT UNDER

TITLES IV, XVI, AND XIX OF THE SOCIAL SECURITY ACT.

(a) Exclusions Under Title IV.-

(1) Exclusions from resources.-Section 402(a)(7)(B) of the Social Security Act

(42 U.S.C. 602(a)(7)(B)) is amended-

(A) by striking "or" before "(iii)"; and

(B) by inserting ", or (iv) for the month of receipt and the following month,

any refund of Federal income taxes made to such family by reason of section 32 of

the Internal Revenue Code of 1986 (relating to earned income credit), and any pay-

ment made to such family by an employer under section 3507 of such Code (relating

to advance payment of earned income credit)" before the semicolon.

(2) Exclusions from income.-Section 402(a)(18) of the Social Security Act (42

U.S.C. 602(a)(18)) is amended by inserting "or 8(A)(viii)" after "other than para-

graph 8(A)(v)".

(b) Exclusions Under Title XVI.-

(1) Exclusions from income.-Section 1612(b) of the Social Security Act (42

U.S.C. 1382a(b)), as amended by sections 5031(a) and 5035(a) of this Act, is

amended-

(A) by striking "and" at the end of paragraph (17);

(B) by striking the period at the end of paragraph (18) and inserting ";and";

and

(C) by adding at the end the following:

"(19) any refund of Federal income taxes made to such individual (or such

spouse) by reason of section 32 of the Internal Revenue Code of 1986 (relating to

earned income tax credit), and any payment made to such individual (or such

spouse) by an employer under section 3507 of such Code (relating to advance pay-

ment of earned income credit).".

(2) Exclusions from resources.-Section 1613(a) of the Social Security Act (42

U.S.C. 1382b(a)), as amended by sections 5031(b) and 5035(b) of this Act, is

amended-

(A) by striking "and" at the end of paragraph (8);

(B) by striking the period at the end of paragraph (9) and inserting ";and";

and

(C) by adding at the end the following new paragraph:

"(10) for the month of receipt and the following month, any refund of Federal

income taxes made to such individual (or such spouse) by reason of section 32 of

the Internal Revenue Code of 1986 (relating to earned income tax credit), and any

H.R. CONF. REP. 101-964 Page 414
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS21&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS21&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS402&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS602&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS32&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS32&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS3507&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS402&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS602&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS602&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1382A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1382A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS32&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS3507&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1382B&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1382B&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS32&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS32&FindType=L


payment made to such individual (or such spouse) by an employer under section 3507

of such Code (relating to advance payment of earned income credit).".

(c) Exclusions Under Title XIX.-Pursuant to section 1902(a)(17) of the Social

Security Act (42 U.S.C. 1396a(a)(17)), the Secretary of Health and Human Services

shall promulgate regulations to exempt from any determination of income and re-

sources (for the month of receipt and the following month) under title XIX of the

Social Security Act any refund of Federal income taxes made to an individual by

reason of section 32 of the Internal Revenue Code of 1986 (relating to earned in-

come tax credit), and any payment made to an individual by an employer under sec-

tion 3507 of such Code (relating to advance payment of earned income credit).

(d) AFDC Waiver of Overpayment.-For the purposes of section 402(a)(18) of the

Social Security Act (42 U.S.C. 602(a)(18)), a State agency designated under a

State plan under section 402(a)(3) of such Act may waive any overpayment of aid

that resulted from the receipt by a family of a refund of Federal income taxes by

reason of section 32 of the Internal Revenue Code of 1986 (relating to earned in-

come tax credit) or any payment made to such family by an employer under section

3507 of such Code (relating to advance payment of earned income credit) during the

period beginning on January 1, 1990, and ending on December 31, 1990.

(e) Effective Date.-The amendments made by subsections (a) though (c) shall

apply to determinations of income or resources made for any period after December

31, 1990.

SEC. 11116. COORDINATION WITH REFUND PROVISION.

For purposes of section 1324(b)(2) of title 31 of the United States Code, sec-

tion 32 of the Internal Revenue Code of 1986 (as amended by this Act) shall be

considered to be a credit provision of the Internal Revenue Code of 1954 enacted

before January 1, 1978.

Subtitle B-Excise Taxes

PART I-TAXES RELATED TO HEALTH AND THE ENVIRONMENT

SEC. 11201. INCREASE IN EXCISE TAXES ON DISTILLED SPIRITS, WINE, AND BEER.

(a) Distilled Spirits.-

(1) In general.-Paragraphs (1) and (3) of section 5001(a) (relating to rate of

tax on distilled spirits) are each amended by striking "$12.50" and inserting

"$13.50".

(2) Technical amendment.-Paragraphs (1) and (2) of section 5010(a) (relating

to credit for wine content and for flavors content) are each amended by striking

"$12.50" and inserting "$13.50".

(b) Wine.-

(1) Tax increases.-

(A) Wines containing not more than 14 percent alcohol.-Paragraph (1) of sec-

tion 5041(b) (relating to rates of tax on wines) is amended by striking "17 cents"
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and inserting "$1.07".

(B) Wines containing more than 14 (but not more than 21) percent alco-

hol.-Paragraph (2) of section 5041(b) is amended by striking "67 cents" and in-

serting "$1.57".

(C) Wines containing more than 21 (but not more than 24) percent alcohol.-

Paragraph (3) of section 5041(b) is amended by striking "$2.25" and inserting

"$3.15".

(D) Artificially carbonated wines.-Paragraph (5) of section 5041(b) is amended

by striking "$2.40" and inserting "$3.30".

(2) Credit for small domestic producers.-Section 5041 is amended by redesig-

nating subsections (c), (d), and (e) as subsections (d), (e), and (f), respect-

ively, and by inserting after subsection (b) the following new subsection:

"(c) Credit for Small Domestic Producers.-

"(1) Allowance of credit.-Except as provided in paragraph (2), in the case of

a person who produces not more than 250,000 wine gallons of wine during the calen-

dar year, there shall be allowed as a credit against any tax imposed by this title

(other than chapters 2, 21, and 22) of 90 cents per wine gallon on the 1st 100,000

wine gallons of wine (other than wine described in subsection (b)(4)) which are

removed during such year for consumption or sale and which have been produced at

qualified facilities in the United States.

"(2) Reduction in credit.-The credit allowable by paragraph (1) shall be re-

duced (but not below zero) by 1 percent for each 1,000 wine gallons of wine pro-

duced in excess of 150,000 wine gallons of wine during the calendar year.

"(3) Time for determining and allowing credit.-The credit allowable by para-

graph (1)-

"(A) shall be determined at the same time the tax is determined under subsec-

tion (a) of this section, and

"(B) shall be allowable at the time any tax described in paragraph (1) is pay-

able as if the credit allowable by this subsection constituted a reduction in the

rate of such tax.

"(4) Controlled groups.-Rules similar to rules of section 5051(a)(2)(B) shall

apply for purposes of this subsection.

"(5) Denial of deduction.-Any deduction under subtitle A with respect to any

tax against which a credit is allowed under this subsection shall only be for the

amount of such tax as reduced by such credit.

"(6) Regulations.-The Secretary may prescribe such regulations as may be ne-

cessary to prevent the credit provided in this subsection from benefiting any per-

son who produces more than 250,000 wine gallons of wine during a calendar year and

to assure proper reduction of such credit for persons producing more than 150,000

wine gallons of wine during a calendar year."

(3) Conforming amendment.-Paragraph (3) of section 5061(b) is amended to read

as follows:

"(3) section 5041(e),".

(c) Beer.-

(1) In general.-Paragraph (1) of section 5051(a) (relating to imposition and
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rate of tax on beer) is amended by striking "$9" and inserting "$18".

(2) Regulations.-Paragraph (2) of section 5051(a) is amended by adding at the

end thereof the following new subparagraph:

"(C) Regulations.-The Secretary may prescribe such regulations as may be ne-

cessary to prevent the reduced rates provided in this paragraph from benefiting

any person who produces more than 2,000,000 barrels of beer during a calendar

year."

(d) Effective Date.-The amendments made by this section shall take effect on

January 1, 1991.

(e) Floor Stocks Taxes.-

(1) Imposition of tax.-

(A) In general.-In the case of any tax-increased article-

(i) on which tax was determined under part I of subchapter A of chapter 51 of

the Internal Revenue Code of 1986 or section 7652 of such Code before January 1,

1991, and

(ii) which is held on such date for sale by any person,

there shall be imposed a tax at the applicable rate on each such article.

(B) Applicable rate.-For purposes of subparagraph (A), the applicable rate is-

(i) $1 per proof gallon in the case of distilled spirits,

(ii) $0.90 per wine gallon in the case of wine described in paragraph (1),

(2), (3), or (5) of section 5041(b) of such Code, and

(iii) $9 per barrel in the case of beer.

In the case of a fraction of a gallon or barrel, the tax imposed by subpara-

graph (A) shall be the same fraction as the amount of such tax imposed on a whole

gallon or barrel.

(C) Tax-increased article.-For purposes of this subsection, the term "tax-

increased article" means distilled spirits, wine described in paragraph (1), (2),

(3), or (5) of section 5041(b) of such Code, and beer.

(2) Exception for small domestic producers.-

(A) In the case of wine held by the producer thereof on January 1, 1991, if a

credit would have been allowable under section 5041(c) of such Code (as added by

this section) on such wine had the amendments made by subsection (b) applied to

all wine removed during 1990 and had the wine so held been removed for consumption

on December 31, 1990, the tax imposed by paragraph (1) on such wine shall be re-

duced by the credit which would have been so allowable.

(B) In the case of beer held by the producer thereof on January 1, 1991, if

the rate of the tax imposed by section 5051 of such Code would have been determ-

ined under subsection (a)(2) thereof had the beer so held been removed for con-

sumption on December 31, 1990, the tax imposed by paragraph (1) on such beer shall

not apply.

(C) For purposes of this paragraph, an article shall not be treated as held by

the producer if title thereto had at any time been transferred to any other per-

son.

(3) Exception for certain small wholesale or retail dealers.-No tax shall be

imposed by paragraph (1) on tax- increased articles held on January 1, 1991, by
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any dealer if-

(A) the aggregate liquid volume of tax-increased articles held by such dealer

on such date does not exceed 500 wine gallons, and

(B) such dealer submits to the Secretary (at the time and in the manner re-

quired by the Secretary) such information as the Secretary shall require for pur-

poses of this paragraph.

(4) Credit against tax.-Each dealer shall be allowed as a credit against the

taxes imposed by paragraph (1) an amount equal to-

(A) $240 to the extent such taxes are attributable to distilled spirits,

(B) $270 to the extent such taxes are attributable to wine, and

(C) $87 to the extent such taxes are attributable to beer.

Such credit shall not exceed the amount of taxes imposed by paragraph (1) with

respect to distilled spirits, wine, or beer, as the case may be, for which the

dealer is liable.

(5) Liability for tax and method of payment.-

(A) Liability for tax.-A person holding any tax-increased article on January

1, 1991, to which the tax imposed by paragraph (1) applies shall be liable for

such tax.

(B) Method of payment.-The tax imposed by paragraph (1) shall be paid in such

manner as the Secretary shall prescribe by regulations.

(C) Time for payment.-The tax imposed by paragraph (1) shall be paid on or be-

fore June 30, 1991.

(6) Controlled groups.-

(A) Corporations.-In the case of a controlled group-

(i) the 500 wine gallon amount specified in paragraph (3), and

(ii) the $240, $270, and $87 amounts specified in paragraph (4),

shall be apportioned among the dealers who are component members of such group

in such manner as the Secretary shall by regulations prescribe. For purposes of

the preceding sentence, the term "controlled group" has the meaning given to such

term by subsection (a) of section 1563 of such Code; except that for such purposes

the phrase "more than 50 percent" shall be substituted for the phrase "at least 80

percent" each place it appears in such subsection.

(B) Nonincorporated dealers under common control.-Under regulations prescribed

by the Secretary, principles similar to the principles of subparagraph (A) shall

apply to a group of dealers under common control where 1 or more of such dealers

is not a corporation.

(7) Other laws applicable.-

(A) In general.-All provisions of law, including penalties, applicable to the

comparable excise tax with respect to any tax-increased article shall, insofar as

applicable and not inconsistent with the provisions of this subsection, apply to

the floor stocks taxes imposed by paragraph (1) to the same extent as if such

taxes were imposed by the comparable excise tax.

(B) Comparable excise tax.-For purposes of subparagraph (A), the

term "comparable excise tax" means-

(i) the tax imposed by section 5001 of such Code in the case of distilled

H.R. CONF. REP. 101-964 Page 418
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



spirits,

(ii) the tax imposed by section 5041 of such Code in the case of wine, and

(iii) the tax imposed by section 5051 of such Code in the case of beer.

(8) Definitions.-For purposes of this subsection-

(A) In general.-Terms used in this subsection which are also used in

subchapter A of chapter 51 of such Code shall have the respective meanings such

terms have in such part.

(B) Person.-The term "person" includes any State or political subdivision

thereof, or any agency or instrumentality of a State or political subdivision

thereof.

(C) Secretary.-The term "Secretary" means the Secretary of the Treasury or his

delegate.

(9) Treatment of imported perfumes containing distilled spirits.-For purposes

of this subsection, any article described in section 5001(a)(3) of such Code shall

be treated as distilled spirits; except that the tax imposed by paragraph (1)

shall be imposed on a wine gallon basis in lieu of a proof gallon basis. To the

extent provided by regulations prescribed by the Secretary, the preceding sentence

shall not apply to any article held on January 1, 1991, on the premises of a re-

tail establishment.

SEC. 11202. INCREASE IN EXCISE TAXES ON TOBACCO PRODUCTS.

(a) Cigars.-Subsection (a) of section 5701 is amended-

(1) by striking "75 cents per thousand" in paragraph (1) and insert-

ing "$1.125 cents per thousand (93.75 cents per thousand on cigars removed during

1991 or 1992)", and

(2) by striking "equal to" and all that follows in paragraph (2) and inserting

"equal to-

"(A) 10.625 percent of the price for which sold but not more than $25 per

thousand on cigars removed during 1991 or 1992, and

"(B) 12.75 percent of the price for which sold but not more than $30 per thou-

sand on cigars removed after 1992."

(b) Cigarettes.-Subsection (b) of section 5701 is amended-

(1) by striking "$8 per thousand" in paragraph (1) and inserting "$12 per

thousand ($10 per thousand on cigarettes removed during 1991 or 1992)", and

(2) by striking "$16.80 per thousand" in paragraph (2) and inserting "$25.20

per thousand ($21 per thousand on cigarettes removed during 1991 or 1992)".

(c) Cigarette Papers.-Subsection (c) of section 5701 is amended by striking

"1/2 cent" and inserting "0.75 cent (0.625 cent on cigarette papers removed during

1991 or 1992)".

(d) Cigarette Tubes.-Subsection (d) of section 5701 is amended by striking "1

cent" and inserting "1.5 cents (1.25 cents on cigarette tubes removed during 1991

or 1992)".

(e) Smokeless Tobacco.-Subsection (e) of section 5701 is amended-

(1) by striking "24 cents" in paragraph (1) and inserting "36 cents (30 cents
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on snuff removed during 1991 or 1992)", and

(2) by striking "8 cents" in paragraph (2) and inserting "12 cents (10 cents

on chewing tobacco removed during 1991 or 1992)".

(f) Pipe Tobacco.-Subsection (f) of section 5701 is amended by striking "45

cents" and inserting "67.5 cents (56.25 cents on pipe tobacco removed during 1991

or 1992)".

(g) Determination of Price.-Subsection (m) of section 5702 is amended to read

as follows:

"(m) Determination of Price on Cigars.-In determining price for purposes of

section 5701(a)(2)-

"(1) there shall be included any charge incident to placing the article in

condition ready for use,

"(2) there shall be excluded-

"(A) the amount of the tax imposed by this chapter or section 7652, and

"(B) if stated as a separate charge, the amount of any retail sales tax im-

posed by any State or political subdivision thereof or the District of Columbia,

whether the liability for such tax is imposed on the vendor or vendee, and

"(3) rules similar to the rules of section 4216(b) shall apply."

(h) Effective Date.-The amendments made by this section shall apply with re-

spect to articles removed after December 31, 1990.

(i) Floor Stocks Taxes on Cigarettes.-

(1) Imposition of tax.-On cigarettes manufactured in or imported into the

United States which are removed before any tax-increase date and held on such date

for sale by any person, there shall be imposed the following taxes:

(A) Small cigarettes.-On cigarettes, weighing not more than 3 pounds per thou-

sand, $2 per thousand.

(B) Large cigarettes.-On cigarettes weighing more than 3 pounds per thousand,

$4.20 per thousand; except that, if more than 6 [FN1/2] inches in length, they

shall be taxable at the rate prescribed for cigarettes weighing not more than 3

pounds per thousand, counting each 2 [FN3/4] inches, or fraction thereof, of the

length of each as one cigarette.

(2) Exception for certain amounts of cigarettes.-

(A) In general.-No tax shall be imposed by paragraph (1) on cigarettes held on

any tax-increase date by any person if-

(i) the aggregate number of cigarettes held by such person on such date does

not exceed 30,000, and

(ii) such person submits to the Secretary (at the time and in the manner re-

quired by the Secretary) such information as the Secretary shall require for pur-

poses of this subparagraph.

For purposes of this subparagraph, in the case of cigarettes measuring more

than 6 [FN1/2] inches in length, each 2 [FN3/4] inches (or fraction thereof) of

the length of each shall be counted as one cigarette.

(B) Authority to exempt cigarettes held in vending machines.-To the extent

provided in regulations prescribed by the Secretary, no tax shall be imposed by

paragraph (1) on cigarettes held for retail sale on any tax-increase date by any
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person in any vending machine. If the Secretary provides such a benefit with re-

spect to any person, the Secretary may reduce the 30,000 amount in subparagraph

(A) and the $60 amount in paragraph (3) with respect to such person.

(3) Credit against tax.-Each person shall be allowed as a credit against the

taxes imposed by paragraph (1) an amount equal to $60. Such credit shall not ex-

ceed the amount of taxes imposed by paragraph (1) for which such person is liable.

(4) Liability for tax and method of payment.-

(A) Liability for tax.-A person holding cigarettes on any tax-increase date to

which any tax imposed by paragraph (1) applies shall be liable for such tax.

(B) Method of payment.-The tax imposed by paragraph (1) shall be paid in such

manner as the Secretary shall prescribe by regulations.

(C) Time for payment.-The tax imposed by paragraph (1) shall be paid on or be-

fore the 1st June 30 following the tax-increase date.

(5) Definitions.-For purposes of this subsection-

(A) Tax-increase date.-The term "tax-increase date" means January 1, 1991, and

January 1, 1993.

(B) Other definitions.-Terms used in this subsection which are also used in

section 5702 of the Internal Revenue Code of 1986 shall have the respective mean-

ings such terms have in such section.

(C) Secretary.-The term "Secretary" means the Secretary of the Treasury or his

delegate.

(6) Controlled groups.-Rules similar to the rules of section 11201(e)(6) shall

apply for purposes of this subsection.

(7) Other laws applicable.-All provisions of law, including penalties, applic-

able with respect to the taxes imposed by section 5701 of such Code shall, insofar

as applicable and not inconsistent with the provisions of this subsection, apply

to the floor stocks taxes imposed by paragraph (1), to the same extent as if such

taxes were imposed by such section 5701.

SEC. 11203. ADDITIONAL CHEMICALS SUBJECT TO TAX ON OZONE-DEPLETING CHEMICALS.

(a) General Rule.-

(1) The table set forth in section 4682(a)(2) (defining ozone-depleting chem-

ical) is amended by striking the period after the last item and by adding at the

end thereof the following new items:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(2) The table set forth in section 4682(b) is amended by striking the period

after the last item and by adding at the end thereof the following new items:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(b) Separate Application of Export Credit Limit for Newly Listed Chemic-

als.-Paragraph (3) of section 4682(d) is amended by adding at the end thereof the

following new subparagraph:

"(C) Separate application of limit for newly listed chemicals.-

"(i) In general.-Subparagraph (B) shall be applied separately with respect to
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newly listed chemicals and other chemicals.

"(ii) Application to newly listed chemicals.-In applying subparagraph (B) to

newly listed chemicals-

"(I) subparagraph (B) shall be applied by substituting '1989' for '1986' each

place it appears, and

"(II) clause (i)(II) thereof shall be applied by substituting for the regula-

tions referred to therein any regulations (whether or not prescribed by the Sec-

retary) which the Secretary determines are comparable to the regulations referred

to in such clause with respect to newly listed chemicals.

"(iii) Newly listed chemical.-For purposes of this subparagraph, the term

'newly listed chemical' means any substance which appears in the table contained

in subsection (a)(2) below Halon-2402."

(c) Separate Base Tax Amount for Newly Listed Chemicals.-Subparagraphs (B) and

(C) of section 4681(b)(1) are amended to read as follows:

"(B) Base tax amount.-

"(i) Initially listed chemicals.-The base tax amount for purposes of subpara-

graph (A) with respect to any sale or use during a calendar year before 1995 with

respect to any ozone-depleting chemical other than a newly listed chemical (as

defined in section 4682(d)(3)(C)) is the amount determined under the following ta-

ble for such calendar year:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(ii) Newly listed chemicals.-The base tax amount for purposes of subpara-

graph (A) with respect to any sale or use during a calendar year before 1996 with

respect to any ozone-depleting chemical which is a newly listed chemical (as so

defined) is the amount determined under the following table for such calendar

year:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(C) Base tax amount for later years.-The base tax amount for purposes of sub-

paragraph (A) with respect to any sale or use of an ozone-depleting chemical dur-

ing a calendar year after the last year specified in the table under subparagraph

(B) applicable to such chemical shall be the base tax amount for such last year

increased by 45 cents for each year after such last year."

(d) Other Amendments.-

(1) The last sentence of section 4682(c)(2) is amended by inserting "(other

than methyl chloroform)" after "ozone-depleting chemical".

(2) Paragraph (3) of section 4682(h) is amended by striking "April 1" and in-

serting "June 30".

(e) Effective Date.-The amendments made by this section shall take effect on

January 1, 1991.

(f) Deposits for 1st Quarter of 1991.-No deposit of any tax imposed by

subchapter D of chapter 38 of the Internal Revenue Code of 1986 on any substance

treated as an ozone-depleting chemical by reason of the amendment made by subsec-

tion (a)(1) shall be required to be made before April 1, 1991.
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PART II-USER-RELATED TAXES

SEC. 11211. INCREASE AND EXTENSION OF HIGHWAY-RELATED TAXES AND TRUST FUND.

(a) Increase in Tax on Gasoline.-

(1) In general.-Subparagraph (A) of section 4081(a)(2) (relating to rate of

tax) is amended-

(A) by striking "and" at the end of clause (i),

(B) by striking the period at the end of clause (ii) and inserting ", and",

and

(C) by adding at the end thereof the following new clause:

"(iii) the deficit reduction rate."

(2) Rates of tax.-Subparagraph (B) of section 4081(a)(2) is amended-

(A) by striking "9 cents a gallon, and" and inserting "11.5 cents a gallon,",

(B) by striking the period at the end of clause (ii) and inserting ", and",

and

(C) by adding at the end thereof the following new clause:

"(iii) the deficit reduction rate is 2.5 cents a gallon."

(3) Termination of deficit reduction rate.-Subsection (d) of section 4081 is

amended by adding at the end thereof the following new paragraph:

"(3) Deficit reduction rate-On and after October 1, 1995, the deficit reduc-

tion rate under subsection (a)(2) shall not apply."

(4) 15-cent tax on gasoline used in noncommercial aviation.-Paragraph (3) of

section 4041(c) is amended-

(A) by striking "12 cents" and inserting "15 cents", and

(B) by striking "the Highway Trust Fund financing rate" and inserting "the sum

of the Highway Trust Fund financing rate plus the deficit reduction rate".

(5) Conforming amendments.-

(A) Paragraph (1) of section 4081(c) is amended-

(i) by striking "applied by" and all that follows through "in the case" and

inserting "applied by substituting rates which are 10/9th of the otherwise applic-

able rates in the case", and

(ii) by adding at the end thereof the following: "For purposes of this sub-

section, in the case of the Highway Trust Fund financing rate, the otherwise ap-

plicable rate is 6.1 cents a gallon."

(B) Paragraph (2) of section 4081(c) is amended by striking "at a rate equi-

valent to 3 cents" and inserting "at a Highway Trust Fund financing rate equival-

ent to 6.1 cents".

(C) Subsection (c) of section 4081 is amended by redesignating paragraph (4)

as paragraph (5) and by inserting after paragraph (3) the following new paragraph:

"(4) Lower rate on gasohol made other than from ethanol.-In the case of gaso-

hol none of the alcohol in which consists of ethanol, paragraphs (1) and (2) shall

be applied by substituting '5.5 cents' for '6.1 cents'.

(D) Subparagraph (B) of section 9503(b)(4) is amended by striking "4081" and

inserting "4041, 4081,".

H.R. CONF. REP. 101-964 Page 423
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



(E) Subparagraph (A) of section 9503(c)(2) is amended by adding at the end

thereof the following new sentence:

"The amounts payable from the Highway Trust Fund under this subparagraph or

paragraph (3) shall be determined by taking into account only the Highway Trust

Fund financing rate applicable to any fuel."

(F) Subsection (b) of section 9503 is amended by adding at the end thereof the

following new paragraph:

"(5) General revenue deposits of certain taxes on alcohol mixtures.-For pur-

poses of this section, the amounts which would (but for this paragraph) be re-

quired to be appropriated under subparagraphs (A), (E), and (F) of paragraph (1)

shall be reduced by-

"(A) 0.6 cent per gallon in the case of taxes imposed on any mixture at least

10 percent of which is alcohol (as defined in section 4081(c)(3)) if any portion

of such alcohol is ethanol, and

"(B) 0.67 cent per gallon in the case of gasoline or diesel fuel used in pro-

ducing a mixture described in subparagraph (A)."

(6) Effective date.-Except as otherwise provided in this subsection, the

amendments made by this subsection shall apply to gasoline removed (as defined in

section 4082 of the Internal Revenue Code of 1986) after November 30, 1990.

(b) Increase in Other Taxes.-

(1) Deficit reduction rate.-

(A) Clause (i) of section 4091(b)(1)(A) is amended by inserting "and the dies-

el fuel deficit reduction rate" after "financing rate".

(B) Subsection (b) of section 4091 is amended by redesignating paragraphs (4)

and (5) as paragraphs (5) and (6), respectively, and by inserting after paragraph

(3) the following new paragraph:

"(4) Diesel fuel deficit reduction rate.-For purposes of paragraph (1), except

as provided in subsection (c), the diesel fuel deficit reduction rate is 2.5 cents

per gallon."

(C) Paragraph (6) of section 4091(b), as redesignated by subparagraph (A), is

amended by adding at the end thereof the following new subparagraph:

"(D) The diesel fuel deficit reduction rate shall not apply on and after Octo-

ber 1, 1995."

(2) Increase in highway trust fund financing rate.-Paragraph (2) of section

4091(b) is amended by striking "15 cents" and inserting "17.5 cents".

(3) Increase in tax on special motor fuels.-Paragraph (2) of section 4041(a)

is amended by striking "of 9 cents a gallon" and by inserting at the end thereof

the following new sentence:

"The rate of the tax imposed by this paragraph shall be the sum of the Highway

Trust Fund financing rate and the deficit reduction rate in effect under section

4081 at the time of such sale or use."

(4) Deficit reduction tax to apply to fuel used in trains.-

(A) Paragraph (2) of section 4093(c) is amended by redesignating subparagraph

(B) as subparagraph (C) and by inserting after subparagraph (A) the following new

subparagraph:
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"(B) Deficit reduction tax on fuel used in trains.-In the case of fuel sold

for use in a diesel-powered train, paragraph (1) also shall not apply to so much

of the tax imposed by section 4091 as is attributable to the diesel fuel deficit

reduction rate imposed by such section."

(B)(i) Subsection (l) of section 6427 is amended by adding at the end thereof

the following new paragraph:

"(4) No refund of deficit reduction tax on fuel used in trains.-In the case of

fuel used in a diesel-powered train, paragraph (1) also shall not apply to so much

of the tax imposed by section 4091 as is attributable to the diesel fuel deficit

reduction rate imposed by such section."

(ii) Paragraph (1) of section 6427(l) is amended by striking "paragraph (3)"

and inserting "paragraphs (3) and (4)".

(5) Increases in taxes not to apply to certain buses.-Subparagraph (A) of sec-

tion 6427(b)(2) is amended by striking "shall not exceed 12 cents" and inserting

"shall be 3.1 cents per gallon less than the aggregate rate at which tax was im-

posed on such fuel by section 4041(a) or 4091, as the case may be".

(6) Conforming amendments.-

(A) Paragraph (1) of section 4091(c) is amended-

(i) by striking "9 cents" and inserting "12.1 cents" and by striking "10

cents" and inserting "13.44 cents", and

(ii) by striking "shall be 1/9 cent per gallon" and inserting "and the diesel

fuel deficit reduction rate shall be 10/9th of the otherwise applicable such

rates".

(B) Paragraph (2) of section 4091(c) is amended by striking "9 cents" and in-

serting "12.1 cents".

(C)(i) Paragraph (1) of section 4041(a) is amended by striking "of 15 cents a

gallon" and by inserting before the last sentence the following new sentence:

"The rate of the tax imposed by this paragraph shall be the sum of the Highway

Trust Fund financing rate and the diesel fuel deficit reduction rate in effect un-

der section 4091 at the time of such sale or use."

(ii) Subsection (a) of section 4041 is amended by striking paragraph (3).

(D) Clause (i) of section 4041(b)(2)(A) is amended to read as follows:

"(i) the Highway Trust Fund financing rate applicable under subsection (a)(2)

shall be 5.4 cents per gallon less than the otherwise applicable rate (6 cents per

gallon in the case of a mixture none of the alcohol in which consists of ethanol),

and".

(E)(i) Paragraph (1) of section 4041(k) is amended by striking subparagraphs

(A), (B), and (C) and inserting the following new subparagraphs:

"(A) the Highway Trust Fund financing rates under paragraphs (1) and (2) of

subsection (a) shall be the comparable rates under sections 4081(c) and 4091(c),

as the case may be,

"(B) no tax shall be imposed by subsection (c)(1), and

"(C) no tax shall be imposed by subsection (c)(2)."

(ii) Subsection (q) of section 6427 is amended to read as follows:

"(q) Gasohol Used in Noncommercial Aviation.-Except as provided in subsection
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(k), if-

"(1) any tax is imposed by section 4081 at a rate determined under subsection

(c) thereof on gasohol (as defined in such subsection), and

"(2) such gasohol is used as a fuel in any aircraft in noncommercial aviation

(as defined in section 4041(c)(4)),

the Secretary shall pay (without interest) to the ultimate purchaser of such

gasohol an amount equal to 1.4 cents (2 cents in the case of a mixture none of the

alcohol in which consists of ethanol) multiplied by the number of gallons of gaso-

hol so used."

(F) Subparagraph (A) of section 4041(m)(1) is amended to read as follows:

"(A) under subsection (a)(2) the Highway Trust Fund financing rate shall be

5.75 cents per gallon and the deficit reduction rate shall be 1.25 cents per gal-

lon, and".

(G) Subsection (d) of section 9502 is amended by adding at the end thereof the

following new paragraph:

"(4) Transfers for refunds and credits not to exceed trust fund revenues at-

tributable to fuel used.-The amounts payable from the Airport and Airway Trust

Fund under paragraph (2) or (3) shall not exceed the amounts required to be appro-

priated to such Trust Fund with respect to fuel so used."

(H) Subparagraph (D) of section 9503(c)(4) is amended by striking "(to the ex-

tent attributable to the Highway Trust Fund financing rate)" and by inserting be-

fore the period ", but only to the extent such taxes are attributable to the High-

way Trust Fund financing rates under such sections".

(7) Effective date.-The amendments made by this subsection shall take effect

on December 1, 1990.

(c) Extension of Taxes.-The following provisions are each amended by striking

"1993" each place it appears and inserting "1995":

(1) Section 4051(c) (relating to tax on heavy trucks and trailers sold at re-

tail).

(2) Section 4071(d) (relating to tax on tires and tread rubber).

(3) Section 4081(d)(1) (relating to gasoline tax).

(4) Section 4091(b)(6)(A) (relating to diesel fuel tax), as redesignated by

subsection (b).

(5) Sections 4481(e), 4482(c)(4), and 4482(d) (relating to highway use tax).

(d) Extension of Exemptions.-The following provisions are each amended by

striking "1993" each place it appears and inserting "1995":

(1) Section 4041(f)(3) (relating to exemptions for farm use).

(2) Section 4041(g) (relating to other exemptions).

(3) Section 4221(a) (relating to certain tax-free sales).

(4) Section 4483(g) (relating to termination of exemptions for highway use

tax).

(5) Section 6420(h) (relating to gasoline used on farms).

(6) Section 6421(i) (relating to gasoline used for certain nonhighway pur-

poses, etc.).

(7) Section 6427(g)(5) (relating to advance repayment of increased diesel fuel
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tax).

(8) Section 6427(o) (relating to fuels not used for taxable purposes).

(e) Extension of Reduced Rates of Tax on Fuels Containing Alcohol.-The follow-

ing provisions are each amended by striking "1993" each place it appears and in-

serting "2000":

(1) Section 4041(b)(2)(C) (relating to qualified methanol and ethanol fuel).

(2) Section 4041(k)(3) (relating to fuels containing alcohol).

(3) Section 4081(c)(5) (relating to gasoline mixed with alcohol), as redesig-

nated by subsection (a).

(4) Subsections (c)(3) and (d)(3) of section 4091 (relating to diesel fuel and

aviation fuel mixed with alcohol and aviation fuel used to produce certain alcohol

fuels).

(f) Other Provisions.-

(1) Floor stocks refunds.-Section 6412(a)(1) (relating to floor stocks re-

funds) is amended-

(A) by striking "1993" each place it appears and inserting "1995", and

(B) by striking "1994" each place it appears and inserting "1996".

(2) Installment payments of highway use tax.-Section 6156(e)(2) (relating to

installment payments of tax on use of highway motor vehicles) is amended by strik-

ing "1993" and inserting "1995".

(g) Extension of Deposits Into Trust Fund.-

(1) In general.-Subsection (b), and paragraphs (2), (3), and (4) of subsection

(c), of section 9503 (relating to the Highway Trust Fund) are each amended-

(A) by striking "1993" each place it appears and inserting "1995", and

(B) by striking "1994" each place it appears and inserting "1996".

(2) Conforming amendments to land and water conservation fund.-Section 201(b)

of the Land and Water Conservation Fund Act of 1965 (16 U.S.C. 460l-11) is

amended-

(A) by striking "1993" and inserting "1995", and

(B) by striking "1994" each place it appears and inserting "1996".

(h) Increase in Transfers to Mass Transit Account.-

(1) In general.-Paragraph (2) of section 9503(e) is amended by striking "1

cent" and inserting "1.5 cents".

(2) Effective date.-The amendment made by paragraph (1) shall apply to amounts

attributable to taxes imposed on or after December 1, 1990.

(i) Transfers of Small-Engine Fuel Taxes Into Sport Fish Restoration Account.-

(1) In general.-Section 9503(c) (relating to expenditures from highway trust

fund) is amended by adding at the end thereof the following new paragraph:

"(5) Transfers from the trust fund for small-engine fuel taxes.-

"(A) In general.-The Secretary shall pay from time to time from the Highway

Trust Fund into the Sport Fish Restoration Account in the Aquatic Resources Trust

Fund amounts (as determined by him) equivalent to the small-engine fuel taxes re-

ceived on or after December 1, 1990, and before October 1, 1995.

"(B) Small-engine fuel taxes.-For purposes of this paragraph, the term 'small-

engine fuel taxes' means the taxes under section 4081 with respect to gasoline
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used as a fuel in the nonbusiness use of small-engine outdoor power equipment, but

only to the extent such taxes are attributable to the Highway Trust Fund financing

rate under such section."

(2) Conforming amendment.-Section 9504(a)(2) (relating to accounts in aquatic

resources trust fund) is amended by inserting "section 9503(c)(5)," after "section

9503(c)(4),".

(3) Expenditures for coastal wetlands restoration.-Section 9504(b)(2)

(relating to expenditures from sport fish restoration account) is amended to read

as follows:

"(2) Expenditures from account.-Amounts in the Sport Fish Restoration Account

shall be available, as provided by appropriation Acts, for making expenditures-

"(A) to carry out the purposes of the Act entitled 'An Act to provide that the

United States shall aid the States in fish restoration and management projects,

and for other purposes', approved August 9, 1950 (as in effect on October 1,

1988), and

"(B) to carry out the purposes of any law which is substantially identical to

S. 3252 of the 101st Congress, as introduced.

Amounts transferred to such account under section 9503(c)(5) may be used only

for making expenditures described in subparagraph (B) of this paragraph."

(4) Effective date.-The amendments made by this subsection shall take effect

on December 1, 1990.

(j) Floor Stocks Taxes.-

(1) Imposition of tax.-In the case of-

(A) gasoline and diesel fuel on which tax was imposed under section 4081 or

4091 of such Code before December 1, 1990, and which is held on such date by any

person, or

(B) diesel fuel on which no tax was imposed under section 4091 of such Code at

the Highway Trust Fund financing rate before December 1, 1990, and which is held

on such date by any person for use as a fuel in a train,

there is hereby imposed a floor stocks tax on such gasoline and diesel fuel.

(2) Rate of tax.-The rate of the tax imposed by paragraph (1) shall be-

(A) 5 cents per gallon in the case of fuel described in paragraph (1)(A), and

(B) 2.5 cents per gallon in the case of fuel described in paragraph (1)(B).

In the case of any fuel held for use in producing a mixture described in sec-

tion 4081(c)(1) or section 4091(c)(1)(A) of such Code, subparagraph (A) shall be

applied by substituting "6.22 cents" for "5 cents". If no alcohol in such mixture

is ethanol, the preceding sentence shall be applied by substituting "5.56 cents"

for "6.22 cents".

(3) Liability for tax and method of payment.-

(A) Liability for tax.-A person holding gasoline or diesel fuel on December 1,

1990, to which the tax imposed by paragraph (1) applies shall be liable for such

tax.

(B) Method of payment.-The tax imposed by paragraph (1) shall be paid in such

manner as the Secretary shall prescribe.

(C) Time for payment.-The tax imposed by paragraph (1) shall be paid on or be-
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fore May 31, 1991.

(4) Definitions.-For purposes of this subsection-

(A) Held by a person.-Gasoline and diesel fuel shall be considered as "held by

a person" if title thereto has passed to such person (whether or not delivery to

the person has been made).

(B) Gasoline.-The term "gasoline" has the meaning given such term by section

4082 of such Code.

(C) Diesel fuel.-The term "diesel fuel" has the meaning given such term by

section 4092 of such Code.

(D) Secretary.-The term "Secretary" means the Secretary of the Treasury or his

delegate.

(5) Exception for exempt uses.-The tax imposed by paragraph (1) shall not ap-

ply to gasoline or diesel fuel held by any person exclusively for any use to the

extent a credit or refund of the tax imposed by section 4081 or 4091 of such Code,

as the case may be, is allowable for such use.

(6) Exception for fuel held in vehicle tank.-No tax shall be imposed by para-

graph (1) on gasoline or diesel fuel held in the tank of a motor vehicle or motor-

boat.

(7) Exception for certain amounts of fuel.-

(A) In general.-No tax shall be imposed by paragraph (1)-

(i) on gasoline held on December 1, 1990, by any person if the aggregate

amount of gasoline held by such person on such date does not exceed 4,000 gallons,

and

(ii) on diesel fuel held on December 1, 1990, by any person if the aggregate

amount of diesel fuel held by such person on such date does not exceed 2,000 gal-

lons.

The preceding sentence shall apply only if such person submits to the Secret-

ary (at the time and in the manner required by the Secretary) such information as

the Secretary shall require for purposes of this paragraph.

(B) Exempt fuel.-For purposes of subparagraph (A), there shall not be taken

into account fuel held by any person which is exempt from the tax imposed by para-

graph (1) by reason of paragraph (5) or (6).

(C) Controlled groups.-For purposes of this paragraph, rules similar to the

rules of paragraph (6) of section 11201(e) of this Act shall apply.

(8) Other laws applicable.-All provisions of law, including penalties, applic-

able with respect to the taxes imposed by section 4081 of such Code in the case of

gasoline and section 4091 of such Code in the case of diesel fuel shall, insofar

as applicable and not inconsistent with the provisions of this subsection, apply

with respect to the floor stock taxes imposed by paragraph (1) to the same extent

as if such taxes were imposed by such section 4081 or 4091.

(9) Transfer of portion of floor stocks revenue to highway trust fund.-For

purposes of determining the amount transferred to the Highway Trust Fund, the tax

imposed by paragraph (1) on fuel described in subparagraph (A) thereof shall be

treated as imposed at a Highway Trust Fund financing rate to the extent of 2.5

cents per gallon.
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SEC. 11212. IMPROVEMENTS IN ADMINISTRATION OF GASOLINE EXCISE TAX.

(a) In General.-Paragraph (1) of section 4081(a) is amended to read as fol-

lows:

"(1) Tax on removal, entry, or sale.-

"(A) In general.-There is hereby imposed a tax at the rate specified in para-

graph (2) on-

"(i) the removal of gasoline from any refinery,

"(ii) the removal of gasoline from any terminal,

"(iii) the entry into the United States of gasoline for consumption, use, or

warehousing, and

"(iv) the sale of gasoline to any person who is not registered under section

4101 unless there was a prior taxable removal or entry of such gasoline under

clause (i), (ii), or (iii).

"(B) Exception for bulk transfers to registered terminals.-The tax imposed by

this paragraph shall not apply to any removal or entry of gasoline transferred in

bulk to a terminal if the person removing or entering the gasoline and the operat-

or of such terminal are registered under section 4101."

(b) Changes in Registration Rules.-

(1) In general.-Section 4101 is amended to read as follows:

"SEC. 4101. REGISTRATION AND BOND.

"(a) Registration.-Every person required by the Secretary to register under

this section with respect to the tax imposed by section 4081 or 4091 shall re-

gister with the Secretary at such time, in such form and manner, and subject to

such terms and conditions, as the Secretary may by regulations prescribe. A regis-

tration under this section may be used only in accordance with regulations pre-

scribed under this section.

"(b) Bonds and Liens.-

"(1) In general.-Under regulations prescribed by the Secretary, the Secretary

may require, as a condition of permitting any person to be registered under sub-

section (a), that such person-

"(A) give a bond in such sum as the Secretary determines appropriate, and

"(B) agree to the imposition of a lien-

"(i) on such property (or rights to property) of such person used in the

trade or business for which the registration is sought, or

"(ii) with the consent of such person, on any other property (or rights to

property) of such person as the Secretary determines appropriate.

Rules similar to the rules of section 6323 shall apply to the lien imposed

pursuant to this paragraph.

"(2) Release or discharge of lien.-If a lien is imposed pursuant to paragraph

(1), the Secretary shall issue a certificate of discharge or a release of such li-

en in connection with a transfer of the property if there is furnished to the Sec-

retary (and accepted by him) a bond in such sum as the Secretary determines appro-

priate or the transferor agrees to the imposition of a substitute lien under para-
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graph (1)(B) in such sum as the Secretary determines appropriate. The Secretary

shall respond to any request to discharge or release a lien imposed pursuant to

paragraph (1) in connection with a transfer of property not later than 90 days

after the date the request for such a discharge or release is made.

"(c) Denial, Revocation, or Suspension of Registration.-Rules similar to the

rules of section 4222(c) shall apply to registration under this section.

"(d) Information Reporting.-The Secretary may require-

"(1) information reporting by any person registered under this section, and

"(2) information reporting by such other persons as the Secretary deems neces-

sary to carry out this part."

(2) Clarification of general registration rules.-Subsection (c) of section

4222 is amended-

(A) by striking "revoked or suspended" in the material preceding para-

graph (1) and inserting "denied, revoked, or suspended",

(B) by striking "revocation or suspension" each place it appears and inserting

"denial, revocation, or suspension", and

(C) by striking in the heading "Revocation or Suspension" and insert-

ing "Denial, Revocation, or Suspension".

(3) Disclosure permitted of registration information.-Subsection (k) of sec-

tion 6103 is amended by adding at the end thereof the following new paragraph:

"(7) Disclosure of excise tax registration information.-To the extent the Sec-

retary determines that disclosure is necessary to permit the effective administra-

tion of subtitle D, the Secretary may disclose-

"(A) the name, address, and registration number of each person who is re-

gistered under any provision of subtitle D (and, in the case of a registered ter-

minal operator, the address of each terminal operated by such operator), and

"(B) the registration status of any person."

(4) Conforming amendment.-Section 4093 is amended by striking subsection (e)

(relating to special administrative rules) and by redesignating subsection (f) as

subsection (e).

(c) Certain Additional Persons Liable for Tax Where Willful Failure To

Pay.-Subpart C of part III of subchapter A of chapter 32 is amended by adding at

the end thereof the following new section:

"SEC. 4103. CERTAIN ADDITIONAL PERSONS LIABLE FOR TAX WHERE WILLFUL FAILURE TO

PAY.

"In any case in which there is a willful failure to pay the tax imposed by

section 4081 or 4091, each person-

"(1) who is an officer, employee, or agent of the taxpayer who is under a duty

to assure the payment of such tax and who willfully fails to perform such duty, or

"(2) who willfully causes the taxpayer to fail to pay such tax,

shall be jointly and severally liable with the taxpayer for the tax to which

such failure relates."

(d) Refunds in Certain Cases.-
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(1) In general.-Section 4081 is amended by adding at the end thereof the fol-

lowing new subsection:

"(e) Refunds in Certain Cases.-Under regulations prescribed by the Secretary,

if any person who paid the tax imposed by this section with respect to any gasol-

ine establishes to the satisfaction of the Secretary that a prior tax was paid

(and not credited or refunded) with respect to such gasoline, then an amount equal

to the tax paid by such person shall be allowed as a refund (without interest) to

such person in the same manner as if it were an overpayment of tax imposed by this

section."

(2) Denial of credits.-Subsection (d) of section 6416 is amended by adding at

the end thereof the following new sentence: "The preceding sentence shall not ap-

ply to the tax imposed by section 4081 in the case of refunds described in section

4081(e)."

(e) Technical and Conforming Amendments.-

(1) Paragraph (1) of section 6724(d) is amended by striking "or" at the end of

clause (x), by striking ", or subsection (e)," in clause (xi), by striking the

period at the end of clause (xi) and inserting ", or", and by inserting after

clause (xi) the following new clause:

"(xii) section 4101(d) (relating to information reporting with respect to

fuels taxes)."

(2) Subsection (a) of section 4081 is amended by striking paragraph (3).

(3) The table of sections for subpart C of part III of subchapter A of chapter

32 is amended by adding at the end thereof the following new item:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(f) Effective Dates.-

(1) In general.-Except as provided in paragraph (2), the amendments made by

this section shall take effect on July 1, 1991.

(2) Registration, etc.-The amendments made by subsections (b), (c), and (e)

(other than paragraph (2) thereof) shall take effect on December 1, 1990.

SEC. 11213. INCREASE AND EXTENSION OF AVIATION-RELATED TAXES AND TRUST FUND; RE-

PEAL OF REDUCTION IN RATES.

(a) Increase in Rates on Transportation.-

(1) Transportation of persons.-Subsections (a) and (b) of section 4261 are

each amended by striking "8 percent" and inserting "10 percent".

(2) Transportation of property.-Subsection (a) of section 4271 is amended by

striking "5 percent" and inserting "6.25 percent".

(3) Effective date.-The amendments made by this subsection shall apply to

transportation beginning after November 30, 1990, but shall not apply to amounts

paid on or before such date.

(b) Increase in Rates on Fuel.-

(1) In general.-Paragraph (3) of section 4091(b) is amended-

(A) by striking "14 cents" and inserting "17.5 cents", and

(B) by inserting "except as provided in subsection (d)," after "para-
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graph (1),".

(2) Conforming amendments.-

(A) Paragraph (1) of section 4041(c) is amended by striking "14 cents" and in-

serting "17.5 cents".

(B)(i) Subparagraph (B) of section 4041(k)(1), as amended by section 11211, is

amended to read as follows:

"(B) the rate of the tax imposed by subsection (c)(1) shall be the comparable

rate under section 4091(d), and".

(ii) Subparagraph (B) of section 4041(m)(1) is amended to read as follows:

"(B) the rate of the tax imposed by subsection (c)(1) shall be the comparable

rate under section 4091(d)(1)."

(C)(i) Paragraphs (1) and (2) of section 4091(d) are amended to read as fol-

lows:

"(1) In general.-The Airport and Airway Trust Fund financing rate shall be-

"(A) 4.1 cents per gallon in the case of the sale of any mixture of aviation

fuel if-

"(i) at least 10 percent of such mixture consists of alcohol (as defined in

section 4081(c)(3)), and

"(ii) the aviation fuel in such mixture was not taxed under subparagraph (B),

and

"(B) 4.56 cents per gallon in the case of the sale of aviation fuel for use

(at the time of such sale) in producing a mixture described in subparagraph (A).

In the case of a sale described in subparagraph (B), the Leaking Underground

Storage Tank Trust Fund financing rate shall be 1/9 cent per gallon.

"(2) Later separation.-If any person separates the aviation fuel from a mix-

ture of the aviation fuel and alcohol on which tax was imposed under subsection

(a) at the Airport and Airway Trust Fund financing rate equivalent to 4.1 cents

per gallon by reason of this subsection (or with respect to which a credit or pay-

ment was allowed or made by reason of section 6427(f)(1)), such person shall be

treated as the producer of such aviation fuel. The amount of tax imposed on any

sale of such aviation fuel by such person shall be reduced by the amount of tax

imposed (and not credited or refunded) on any prior sale of such fuel."

(ii) The heading for subsection (d) of section 4091 is amended by strik-

ing "Exemption from" and inserting "Reduced Rate of".

(D) Section 4091 is amended by adding at the end thereof the following new

subsection:

"(e) Lower Rates of Tax on Alcohol Mixtures Not Made From Ethanol.-In the case

of a mixture described in subsection (c)(1)(A)(i) or (d)(1)(A)(i) none of the al-

cohol in which is ethanol-

"(1) subsections (c)(1)(A) and (c)(2), and subsections (d)(1)(A) and (d)(2),

shall each be applied by substituting rates which are 0.6 cents less than the

rates contained therein, and

"(2) subsections (c)(1)(B) and (d)(1)(B) shall be applied by substituting

rates which are 10/9 of the rates determined under paragraph (1)."

(3) Subsection (f) of section 6427 is amended to read as follows:
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"(f) Gasoline, Diesel Fuel, and Aviation Fuel Used to Produce Certain Alcohol

Fuels.-

"(1) In general.-Except as provided in subsection (k), if any gasoline, diesel

fuel, or aviation fuel on which tax was imposed by section 4081 or 4091 at the

regular tax rate is used by any person in producing a mixture described in section

4081(c), 4091(c)(1)(A), or 4091(d)(1)(A) (as the case may be) which is sold or

used in such person's trade or business the Secretary shall pay (without interest)

to such person an amount equal to the excess of the regular tax rate over the in-

centive tax rate with respect to such fuel.

"(2) Definitions.-For purposes of paragraph (1)-

"(A) Regular tax rate.-The term 'regular tax rate' means-

"(i) in the case of gasoline, the aggregate rate of tax imposed by section

4081 determined without regard to subsection (c) thereof,

"(ii) in the case of diesel fuel, the aggregate rate of tax imposed by sec-

tion 4091 on such fuel determined without regard to subsection (c) thereof, and

"(iii) in the case of aviation fuel, the aggregate rate of tax imposed by

section 4091 on such fuel determined without regard to subsection (d) thereof.

"(B) Incentive tax rate.-The term 'incentive tax rate' means-

"(i) in the case of gasoline, the aggregate rate of tax imposed by section

4081 with respect to fuel described in subsection (c)(1) thereof,

"(ii) in the case of diesel fuel, the aggregate rate of tax imposed by sec-

tion 4091 with respect to fuel described in subsection (c)(1)(B) thereof, and

"(iii) in the case of aviation fuel, the aggregate rate of tax imposed by

section 4091 with respect to fuel described in subsection (d)(1)(B) thereof.

"(3) Coordination with other repayment provisions.-No amount shall be payable

under paragraph (1) with respect to any gasoline, diesel fuel, or aviation fuel

with respect to which an amount is payable under subsection (d), (e), or (l) of

this section or under section 6420 or 6421.

"(4) Termination.-This subsection shall not apply with respect to any mixture

sold or used after September 30, 1995."

(4) Effective date.-The amendments made by this subsection shall take effect

on December 1, 1990.

(5) Floor stocks taxes.-

(A) Imposition of tax.-In the case of aviation fuel on which tax was imposed

under section 4041(c)(1) or 4091 of the Internal Revenue Code of 1986 before

December 1, 1990, and which is held on such date by any person, there is hereby

imposed a floor stocks tax on such fuel.

(B) Rate of tax.-The rate of the tax imposed by subparagraph (A) shall be 3.5

cents per gallon.

(C) Liability for tax and method of payment.-

(i) Liability for tax.-A person holding fuel on December 1, 1990, to which

the tax imposed by this paragraph applies shall be liable for such tax.

(ii) Method of payment.-The tax imposed by this paragraph shall be paid in

such manner as the Secretary shall prescribe.

(iii) Time for payment.-The tax imposed by this paragraph shall be paid on or
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before May 31, 1991.

(D) Definitions.-For purposes of this paragraph-

(i) Held by a person.-Fuel shall be considered as "held by a person" if title

thereto has passed to such person (whether or not delivery to the person has been

made).

(ii) Aviation fuel.-The term "aviation fuel" has the meaning given such term

by section 4092(a) of such Code.

(iii) Secretary.-The term "Secretary" means the Secretary of the Treasury or

his delegate.

(E) Exception for exempt uses.-The tax imposed by this paragraph shall not ap-

ply to fuel held by any person exclusively for any use which is a nontaxable use

(as defined in section 6427(l) of such Code).

(F) Other laws applicable.-All provisions of law, including penalties, applic-

able with respect to the taxes imposed by section 4091 of such Code shall, insofar

as applicable and not inconsistent with the provisions of this paragraph, apply

with respect to the floor stock taxes imposed by this paragraph to the same extent

as if such taxes were imposed by such section 4091.

(c) Special Rules for Deposits of Tax Revenues.-

(1) Section 9502 is amended by adding at the end thereof the following new

subsection:

"(e) Special Rules for Transfers Into Trust Fund.-

"(1) Increases in tax revenues before 1993 to remain in general fund.-In the

case of taxes imposed before January 1, 1993, the amounts which would (but for

this paragraph) be required to be appropriated under paragraphs (1), (2), and (3)

of subsection (b) shall be 3 cents per gallon less (3.5 cents per gallon less in

the case of taxes imposed by section 4041(c)(1) and 4091) than the amounts which

would (but for this sentence) be appropriated under such paragraphs.

"(2) Certain taxes on alcohol mixtures to remain in general fund.- For pur-

poses of this section, the amounts which would (but for this paragraph) be re-

quired to be appropriated under paragraphs (1), (2), and (3) of subsection (b)

shall be reduced by-

"(A) 0.6 cent per gallon in the case of taxes imposed on any mixture at least

10 percent of which is alcohol (as defined in section 4081(c)(3)) if any portion

of such alcohol is ethanol, and

"(B) 0.67 cent per gallon in the case of fuel used in producing a mixture de-

scribed in subparagraph (A)."

(2) Paragraph (2) of section 9502(b) is amended by inserting "and the deficit

reduction rate" after "financing rate".

(d) Extension of Taxes and Trust Fund.-

(1) Transportation taxes.-Sections 4261(g) and 4271(d) are each amended by

striking "January 1, 1991" and inserting "January 1, 1996".

(2) Fuel taxes.-

(A) Subparagraph (B) of section 4091(b)(6), as redesignated by section 11211,

is amended by striking "January 1, 1991" and inserting "January 1, 1996".

(B) Paragraph (5) of section 4041(c) is amended by striking "December 31,
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1990" and inserting "December 31, 1995".

(3) Deposits into trust fund.-Subsection (b) of section 9502 (relating to

transfer to Airport and Airway Trust Fund of amounts equivalent to certain taxes)

is amended by striking "January 1, 1991" each place it appears and inserting "Janu-

ary 1, 1996".

(4) Expenditure purposes to include the federal aviation administration re-

search, engineering, and development authorization act of 1990 and the aviation

safety and capacity expansion act of 1990.-Subparagraph (A) of section 9502(d)(1)

is amended by striking "(as such Acts were in effect on the date of the enactment

of the Airport and Airway Safety and Capacity Expansion Act of 1987)" and insert-

ing "or the Federal Aviation Administration Research, Engineering, and Development

Authorization Act of 1990 or the Aviation Safety and Capacity Expansion Act of

1990 (as such Acts were in effect on the date of the enactment of the Aviation

Safety and Capacity Expansion Act of 1990)".

(e) Repeal of Reduction in Rates.-

(1) Section 4283 (relating to reduction in aviation related taxes in certain

cases) is hereby repealed.

(2) The table of sections for part III of subchapter C of chapter 33 is

amended by striking the item relating to section 4283.

(3) Subsection (c) of section 4041 is amended by striking paragraph (6).

SEC. 11214. INCREASE IN HARBOR MAINTENANCE TAX.

(a) In General.-Subsection (b) of section 4461 is amended by striking "0.04

percent" and inserting "0.125 percent".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

January 1, 1991.

SEC. 11215. EXTENSION OF LEAKING UNDERGROUND STORAGE TANK TRUST FUND TAXES.

(a) In General.-Paragraph (2) of section 4081(d) is amended to read as fol-

lows:

"(2) Leaking underground storage tank trust fund financing rate.-The Leaking

Underground Storage Tank Trust Fund financing rate under subsection (a)(2) shall

not apply after December 31, 1995."

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

December 1, 1990.

SEC. 11216. AMENDMENTS TO GAS GUZZLER TAX.

(a) Increase in Rate of Tax.-Subsection (a) of section 4064 (relating to gas

guzzler tax) is amended to read as follows:

"(a) Imposition of Tax.-There is hereby imposed on the sale by the manufac-

turer of each automobile a tax determined in accordance with the following table:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(b) Limousines Included Without Regard to Weight.-Subparagraph (A) of section
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4064(b)(1) is amended by adding at the end thereof the following new sentence:

"In the case of a limousine, the preceding sentence shall be applied without

regard to clause (ii)."

(c) Repeal of Exception for Lengthening Existing Automo-

biles.-Subparagraph (B) of section 4064(b)(5) (defining manufacturer) is amended

to read as follows:

"(B) Lengthening treated as manufacture.-For purposes of this section,

subchapter G of this chapter, and section 6416(b)(3), the lengthening of an auto-

mobile by any person shall be treated as the manufacture of an automobile by such

person."

(d) Repeal of Special Rules for Small Manufacturers.-Section 4064 is amended

by striking subsection (d).

(e) Effective Dates.-

(1) Subsections (a) and (b).-The amendments made by subsections (a) and (b)

shall apply to sales after December 31, 1990.

(2) Subsection (c).-The amendments made by subsection (c) shall take effect on

January 1, 1991.

(3) Subsection (d).-The amendment made by subsection (d) shall take effect on

the date of the enactment of this section.

SEC. 11217. TELEPHONE EXCISE TAX MODIFIED AND MADE PERMANENT.

(a) Tax Made Permanent.-Paragraph (2) of section 4251(b) is amended by strik-

ing "percent;" and all that follows and inserting "percent."

(b) Acceleration of Deposit Requirements.-

(1) In general.-Subsection (e) of section 6302 (relating to time for deposit

of taxes of airline tickets) is amended-

(A) by inserting "Communications Services and" before "Airline", and

(B) by inserting "section 4251 or" before "subsection (a) or (b)".

(2) Effective date.-The amendment made by paragraph (1) shall apply to pay-

ments of taxes considered collected during semimonthly periods beginning after

December 31, 1990.

(c) One-Time Filing of Telephone Excise Tax Exemption Certificates.-

(1) In general.-Section 4253 is amended by adding at the end thereof the fol-

lowing new subsection:

"(k) Filing of Exemption Certificates.-

"(1) In general.-In order to claim an exemption under subsection (c),

(h), (i), or (j), a person shall provide to the provider of communications ser-

vices a statement (in such form and manner as the Secretary may provide) certify-

ing that such person is entitled to such exemption.

"(2) Duration of certificate.-Any statement provided under paragraph (1) shall

remain in effect until-

"(A) the provider of communications services has actual knowledge that the in-

formation provided in such statement is false, or

"(B) such provider is notified by the Secretary that the provider of the
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statement is no longer entitled to an exemption described in paragraph (1).

If any information provided in such statement is no longer accurate, the per-

son providing such statement shall inform the provider of communications services

within 30 days of any change of information."

(2) Effective date.-

(A) In general.-The amendment made by paragraph (1) shall apply to any claim

for exemption made after the date of the enactment of this Act.

(B) Duration of existing certificates.-Any annual certificate of exemption ef-

fective on the date of the enactment of this Act shall remain effective until the

end of the annual period.

SEC. 11218. FLOOR STOCKS TAX TREATMENT OF ARTICLES IN FOREIGN TRADE ZONES.

Notwithstanding the Act of June 18, 1934 (48 Stat. 998, 19 U.S.C. 81a) or any

other provision of law, any article which is located in a foreign trade zone on

the effective date of any increase in tax under the amendments made by this part

or part I shall be subject to floor stocks taxes imposed by such parts if-

(1) internal revenue taxes have been determined, or customs duties liquidated,

with respect to such article before such date pursuant to a request made under the

1st proviso of section 3(a) of such Act, or

(2) such article is held on such date under the supervision of a customs of-

ficer pursuant to the 2d proviso of such section 3(a).

PART III-TAXES ON LUXURY ITEMS

SEC. 11221. TAXES ON LUXURY ITEMS.

(a) In General.-Chapter 31 (relating to retail excise taxes) is amended by re-

designating subchapters A and B as subchapters B and C, respectively, and by in-

serting before subchapter B (as so redesignated) the following new subchapter:

"SUBCHAPTER A-CERTAIN LUXURY ITEMS

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"PART I. IMPOSITION OF TAXES

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"SUBPART A-PASSENGER VEHICLES, BOATS, AND AIRCRAFT

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"SEC. 4001. PASSENGER VEHICLES.

"(a) Imposition of Tax.-There is hereby imposed on the 1st retail sale of any

passenger vehicle a tax equal to 10 percent of the price for which so sold to the
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extent such price exceeds $30,000.

"(b) Passenger Vehicle.-

"(1) In general.-For purposes of subsection (a), the term 'passenger vehicle'

means any 4-wheeled vehicle-

"(A) which is manufactured primarily for use on public streets, roads, and

highways, and

"(B) which is rated at 6,000 pounds unloaded gross vehicle weight or less.

"(2) Special rules.-

"(A) Trucks and vans.-In the case of a truck or van, paragraph (1)(B) shall be

applied by substituting 'gross vehicle weight' for 'unloaded gross vehicle

weight'.

"(B) Limousines.-In the case of a limousine, paragraph (1) shall be applied

without regard to subparagraph (B) thereof.

"(c) Exceptions for Taxicabs, Etc.-The tax imposed by this section shall not

apply to the sale of any passenger vehicle for use by the purchaser exclusively in

the active conduct of a trade or business of transporting persons or property for

compensation or hire.

"SEC. 4002. BOATS.

"(a) Imposition of Tax.-There is hereby imposed on the 1st retail sale of any

boat a tax equal to 10 percent of the price for which so sold to the extent such

price exceeds $100,000.

"(b) Exceptions.-The tax imposed by this section shall not apply to the sale

of any boat for use by the purchaser exclusively in the active conduct of-

"(1) a trade or business of commercial fishing or transporting persons or

property for compensation or hire, or

"(2) any other trade or business unless the boat is to be used predominantly

in any activity which is of a type generally considered to constitute entertain-

ment, amusement, or recreation.

"SEC. 4003. AIRCRAFT.

"(a) Imposition of Tax.-There is hereby imposed on the 1st retail sale of any

aircraft a tax equal to 10 percent of the price for which so sold to the extent

such price exceeds $250,000.

"(b) Aircraft.-For purposes of this section, the term 'aircraft' means any

aircraft-

"(1) which is propelled by a motor, and

"(2) which is capable of carrying 1 or more individuals.

"(c) 80 Percent General Business Use.-

"(1) In general.-The tax imposed by this section shall not apply to the sale

of any aircraft if 80 percent of the use by the purchaser is in any trade or busi-

ness.

"(2) Proof of business use.-On the income tax return for each of the 1st 2

taxable years ending after the date an aircraft on which no tax was imposed by
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this section by reason of paragraph (1) was placed in service, the taxpayer filing

such return shall demonstrate to the satisfaction of the Secretary that the use of

such aircraft during each such year met the requirement of paragraph (1).

"(3) Imposition of luxury tax where failure of proof.-If the requirement of

paragraph (2) is not met for either of the taxable years referred to therein, the

taxpayer filing such returns shall pay the tax which would (but for paragraph (1))

have been imposed on such aircraft plus interest determined under subchapter C of

chapter 67 during the period beginning on the date such tax would otherwise have

been imposed. If such taxpayer fails to pay the tax imposed pursuant to the pre-

ceding sentence, no deduction shall be allowed under section 168 for any taxable

year with respect to the aircraft involved.

"(d) Other Exceptions.-The tax imposed by this section shall not apply to the

sale of any aircraft for use by the purchaser exclusively-

"(1) in the aerial application of fertilizers or other substances,

"(2) in the case of a helicopter, in a use described in paragraph (1) or (2)

of section 4261(e),

"(3) in a trade or business of providing flight training, or

"(4) in a trade or business of transporting persons or property for compensa-

tion or hire.

"SEC. 4004. RULES APPLICABLE TO SUBPART A.

"(a) Exemption for Law Enforcement Uses, Etc.-No tax shall be imposed under

this subpart on the sale of any article-

"(1) to the Federal Government, or a State or local government, for use ex-

clusively in police, firefighting, search and rescue, or other law enforcement or

public safety activities, or in public works activities, or

"(2) to any person for use exclusively in providing emergency medical ser-

vices.

"(b) Separate Purchase of Article and Parts and Accessories Therefor.-Under

regulations prescribed by the Secretary-

"(1) In general.-Except as provided in paragraph (2), if-

"(A) the owner, lessee, or operator of any article taxable under this subpart

(determined without regard to price) installs (or causes to be installed) any part

or accessory on such article, and

"(B) such installation is not later than the date 6 months after the date the

article was 1st placed in service,

then there is hereby imposed on such installation a tax equal to 10 percent of

the price of such part or accessory and its installation.

"(2) Limitation.-The tax imposed by paragraph (1) on the installation of any

part or accessory shall not exceed 10 percent of the excess (if any) of-

"(A) the sum of-

"(i) the price of such part or accessory and its installation,

"(ii) the aggregate price of the parts and accessories (and their installa-

tion) installed before such part or accessory, plus
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"(iii) the price for which the passenger vehicle, boat, or aircraft was sold,

over

"(B) $30,000 in the case of a passenger vehicle, $100,000 in the case of a

boat, and $250,000 in the case of an aircraft.

"(3) Exceptions.-Paragraph (1) shall not apply if-

"(A) the part or accessory installed is a replacement part or accessory, or

"(B) the aggregate price of the parts and accessories (and their installation)

described in paragraph (1) with respect to the taxable article does not exceed

$200 (or such other amount or amounts as the Secretary may by regulation pre-

scribe).

"(4) Installers secondarily liable for tax.-The owners of the trade or busi-

ness installing the parts or accessories shall be secondarily liable for the tax

imposed by this subsection.

"(c) Imposition of Tax on Sales, Etc., Within 2 Years of Articles Purchased

Tax-Free.-

"(1) In general.-If-

"(A) no tax was imposed under this subchapter on the 1st retail sale of any

article by reason of its exempt use, and

"(B) within 2 years after the date of such 1st retail sale, such article is

resold by the purchaser or such purchaser makes a substantial non-exempt use of

such article,

then such sale or use of such article by such purchaser shall be treated as

the 1st retail sale of such article for a price equal to its fair market value at

the time of such sale or use.

"(2) Exempt use.-For purposes of this subsection, the term 'exempt use' means

any use of an article if the 1st retail sale of such article is not taxable under

this subchapter by reason of such use.

"SUBPART B-JEWELRY AND FURS

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"SEC. 4006. JEWELRY.

"(a) Imposition of Tax.-There is hereby imposed on the 1st retail sale of any

jewelry a tax equal to 10 percent of the price for which so sold to the extent

such price exceeds $10,000.

"(b) Jewelry.-For purposes of subsection (a), the term 'jewelry' means all

articles commonly or commercially known as jewelry, whether real or imitation, in-

cluding watches.

"(c) Manufacture From Customer's Material.-If-

"(1) a person, in the course of a trade or business, produces jewelry from ma-

terial furnished directly or indirectly by a customer, and

"(2) the jewelry is for the use of, and not for resale by, such customer,

the delivery of such jewelry to such customer shall be treated as the 1st re-

tail sale of such jewelry for a price equal to its fair market value at the time
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of such delivery.

"SEC. 4007. FURS.

"(a) Imposition of Tax.-There is hereby imposed on the 1st retail sale of the

following articles a tax equal to 10 percent of the price for which so sold to the

extent such price exceeds $10,000:

"(1) Articles made of fur on the hide or pelt.

"(2) Articles of which such fur is a major component.

"(b) Manufacture From Customer's Material.-If-

"(1) a person, in the course of a trade or business, produces an article of

the kind described in subsection (a) from fur on the hide or pelt furnished, dir-

ectly or indirectly, by a customer, and

"(2) the article is for the use of, and not for resale by, such customer,

the delivery of such article to such customer shall be treated as the 1st re-

tail sale of such article for a price equal to its fair market value at the time

of such delivery.

"PART II-RULES OF GENERAL APPLICABILITY

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"SEC. 4011. DEFINITIONS AND SPECIAL RULES.

"(a) 1st Retail Sale.-For purposes of this subchapter, the term '1st retail

sale' means the 1st sale, for a purpose other than resale, after manufacture, pro-

duction, or importation.

"(b) Use Treated As Sale.-

"(1) In general.-If any person uses an article taxable under this subchapter

(including any use after importation) before the 1st retail sale of such article,

then such person shall be liable for tax under this subchapter in the same manner

as if such article were sold at retail by him.

"(2) Exemption for further manufacture.-Paragraph (1) shall not apply to use

of an article as material in the manufacture or production of, or as a component

part of, another article taxable under this subchapter to be manufactured or pro-

duced by him.

"(3) Exemption for demonstration use of passenger vehicles.-Paragraph (1)

shall not apply to any use of a passenger vehicle as a demonstrator for a poten-

tial customer while the potential customer is in the vehicle.

"(4) Exception for use after importation of certain articles.- Paragraph (1)

shall not apply to the use of an article after importation if the user or importer

establishes to the satisfaction of the Secretary that the 1st use of the article

occurred before January 1, 1991, outside the United States.

"(5) Computation of tax.-In the case of any person made liable for tax by

paragraph (1), the tax shall be computed on the price at which similar articles

are sold at retail in the ordinary course of trade, as determined by the Secret-
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ary.

"(c) Leases Considered as Sales.-For purposes of this subchapter-

"(1) In general.-Except as otherwise provided in this subsection, the lease of

an article (including any renewal or any extension of a lease or any subsequent

lease of such article) by any person shall be considered a sale of such article at

retail.

"(2) Special rules for certain leases of passenger vehicles, boats, and air-

craft.-

"(A) Tax not imposed on sale for leasing in a qualified lease.-The sale of a

passenger vehicle, boat, or aircraft to a person engaged in a leasing or rental

trade or business of the article involved for leasing by such person in a quali-

fied lease shall not be treated as the 1st retail sale of such article.

"(B) Qualified lease.-For purposes of subparagraph (A), the term 'qualified

lease' means-

"(i) any lease in the case of a boat or an aircraft, and

"(ii) any long-term lease (as defined in section 4052) in the case of any

passenger vehicle.

"(C) Special rules.-In the case of a qualified lease of an article which is

treated as the 1st retail sale of such article-

"(i) Determination of price.-The tax under this subchapter shall be computed

on the lowest price for which the article is sold by retailers in the ordinary

course of trade.

"(ii) Payment of tax.-Rules similar to the rules of section 4217(e)(2) shall

apply.

"(iii) No tax where exempt use by lessee.-No tax shall be imposed on any

lease payment under a qualified lease if the lessee's use of the article under

such lease is an exempt use (as defined in section 4004(c)) of such article.

"(d) Determination of Price.-

"(1) In general.-In determining price for purposes of this subchapter-

"(A) there shall be included any charge incident to placing the article in

condition ready for use,

"(B) there shall be excluded-

"(i) the amount of the tax imposed by this subchapter,

"(ii) if stated as a separate charge, the amount of any retail sales tax im-

posed by any State or political subdivision thereof or the District of Columbia,

whether the liability for such tax is imposed on the vendor or vendee, and

"(iii) the value of any component of such article if-

"(I) such component is furnished by the 1st user of such article, and

"(II) such component has been used before such furnishing, and

"(C) the price shall be determined without regard to any trade-in.

Subparagraph (B)(iii) shall not apply for purposes of the taxes imposed by

sections 4006 and 4007.

"(2) Other rules.-Rules similar to the rules of paragraphs (2) and (4) of sec-

tion 4052(b) shall apply for purposes of this subchapter.

"(e) Parts and Accessories Sold With Taxable Article.-Parts and accessories
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sold on, in connection with, or with the sale of any article taxable under this

subchapter shall be treated as part of the article.

"(f) Partial Payments, Etc.-In the case of a contract, sale, or arrangement

described in paragraph (2), (3), or (4) of section 4216(c), rules similar to the

rules of section 4217(e)(2) shall apply for purposes of this subchapter.

"SEC. 4012. TERMINATION.

"The taxes imposed by this subchapter shall not apply to any sale or use after

December 31, 1999."

(b) Exemption for Exports.-

(1) The material preceding paragraph (1) of section 4221(a) is amended by

striking "section 4051" and inserting "subchapter A or C of chapter 31".

(2) Subsection (a) of section 4221 is amended by adding at the end thereof the

following new sentence: "In the case of taxes imposed by subchapter A of chapter

31, paragraphs (1), (3), (4), and (5) shall not apply."

(c) Exemption for Sales to the United States.-Section 4293 is amended by in-

serting "subchapter A of chapter 31," before "section 4041".

(d) Technical Amendments.-

(1) Subsection (c) of section 4221 is amended by striking "section 4053(a)(6)"

and inserting "section 4001(c), 4002(b), 4003(c), 4004(a), or 4053(a)(6)".

(2) Paragraph (1) of section 4221(d) is amended by striking "the tax imposed

by section 4051" and inserting "taxes imposed by subchapter A or C of chapter 31".

(3) Subsection (d) of section 4222 is amended by striking "sections

4053(a)(6)" and inserting "sections 4001(c), 4002(b), 4003(c), 4004(a),

4053(a)(6)".

(e) Clerical Amendment.-The table of subchapters for chapter 31 is amended to

read as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(f) Effective Date.-

(1) In general.-The amendments made by this section shall take effect on Janu-

ary 1, 1991.

(2) Exception for binding contracts.-In determining whether any tax imposed by

subchapter A of chapter 31 of the Internal Revenue Code of 1986, as added by this

section, applies to any sale after December 31, 1990, there shall not be taken in-

to account the amount paid for any article (or any part or accessory therefor) if

the purchaser held on September 30, 1990, a contract (which was binding on such

date and at all times thereafter before the purchase) for the purchase of such

article (or such part or accessory).

PART IV-4-YEAR EXTENSION OF HAZARDOUS SUBSTANCE SUPERFUND

SEC. 11231. 4-YEAR EXTENSION OF HAZARDOUS SUBSTANCE SUPERFUND.

(a) Extension of Taxes.-
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(1) The following provisions of the Internal Revenue Code of 1986 are each

amended by striking "January 1, 1992" and inserting "January 1, 1996":

(A) Section 59A(e)(1) (relating to application of environmental tax).

(B) Paragraphs (1) and (3) of section 4611(e) (relating to application of Haz-

ardous Substance Superfund financing rate).

(2) Paragraph (2) of section 4611(e) of such Code is amended-

(A) by striking "1989" and inserting "1993",

(B) by striking "1990" each place it appears and inserting "1994", and

(C) by striking "1991" each place it appears and inserting "1995".

(b) Increase in Aggregate Tax Which May Be Collected.-Paragraph (3) of section

4611(e) of such Code is amended by striking "$6,650,000,000" each place it appears

and inserting "$11,970,000,000" and by striking "December 31, 1991" and inserting

"December 31, 1995".

(c) Extension of Repayment Deadline for Superfund Borrowing.-Subparagraph (B)

of section 9507(d)(3) is amended by striking "December 31, 1991" and inserting

"December 31, 1995".

(d) Extension of Authorization of Appropriations to Trust

Fund.-Subsection (b) of section 517 of the Superfund Revenue Act of 1986 (26

U.S.C. 9507 note) is amended by striking "and" at the end of paragraph (4), by

striking the period at the end of paragraph (5) and inserting ", and", and by

adding at the end thereof the following new paragraphs:

"(6) 1992, $250,000,000,

"(7) 1993, $250,000,000,

"(8) 1994, $250,000,000, and

"(9) 1995, $250,000,000."

Subtitle C-Other Revenue Increases

PART I -INSURANCE PROVISIONS

SUBPART A-PROVISIONS RELATED TO POLICY ACQUISITION COSTS

SEC. 11301. CAPITALIZATION OF POLICY ACQUISITION EXPENSES.

(a) General Rule.-Part III of subchapter L of chapter 1 (relating to provi-

sions of general application) is amended by adding at the end thereof the follow-

ing new section:

"SEC. 848. CAPITALIZATION OF CERTAIN POLICY ACQUISITION EXPENSES.

"(a) General Rule.-In the case of an insurance company-

"(1) specified policy acquisition expenses for any taxable year shall be cap-

italized, and

"(2) such expenses shall be allowed as a deduction ratably over the 120- month

period beginning with the first month in the second half of such taxable year.

"(b) 5-Year Amortization for First $5,000,000 of Specified Policy Acquisition
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Expenses.-

"(1) In general.-Paragraph (2) of subsection (a) shall be applied with respect

to so much of the specified policy acquisition expenses of an insurance company

for any taxable year as does not exceed $5,000,000 by substituting '60-month' for

'120-month'.

"(2) Phase-out.-If the specified policy acquisition expenses of an insurance

company exceed $10,000,000 for any taxable year, the $5,000,000 amount under para-

graph (1) shall be reduced (but not below zero) by the amount of such excess.

"(3) Special rule for members of controlled group.-In the case of any con-

trolled group-

"(A) all insurance companies which are members of such group shall be treated

as 1 company for purposes of this subsection, and

"(B) the amount to which paragraph (1) applies shall be allocated among such

companies in such manner as the Secretary may prescribe.

For purposes of the preceding sentence, the term 'controlled group' means any

controlled group of corporations as defined in section 1563(a); except that sub-

sections (a)(4) and (b)(2)(D) of section 1563 shall not apply, and subsection

(b)(2)(C) of section 1563 shall not apply to the extent it excludes a foreign cor-

poration to which section 842 applies.

"(4) Exception for acquisition expenses attributable to certain reinsurance

contracts.-Paragraph (1) shall not apply to any specified policy acquisition ex-

penses for any taxable year which are attributable to premiums or other considera-

tion under any reinsurance contract.

"(c) Specified Policy Acquisition Expenses.-For purposes of this section-

"(1) In general.-The term 'specified policy acquisition expenses' means, with

respect to any taxable year, so much of the general deductions for such taxable

year as does not exceed the sum of-

"(A) 1.75 percent of the net premiums for such taxable year on specified in-

surance contracts which are annuity contracts,

"(B) 2.05 percent of the net premiums for such taxable year on specified in-

surance contracts which are group life insurance contracts, and

"(C) 7.7 percent of the net premiums for such taxable year on specified insur-

ance contracts not described in subparagraph (A) or (B).

"(2) General deductions.-The term 'general deductions' means the deductions

provided in part VI of subchapter B (sec. 161 and following, relating to itemized

deductions) and in part I of subchapter D (sec. 401 and following, relating to

pension, profit sharing, stock bonus plans, etc.).

"(d) Net Premiums.-For purposes of this section-

"(1) In general.-The term 'net premiums' means, with respect to any category

of specified insurance contracts set forth in subsection (c)(1), the excess (if

any) of-

"(A) the gross amount of premiums and other consideration on such contracts,

over

"(B) return premiums on such contracts and premiums and other consideration

incurred for reinsurance of such contracts.
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The rules of section 803(b) shall apply for purposes of the preceding sen-

tence.

"(2) Amounts determined on accrual basis.-In the case of an insurance company

subject to tax under part II of this subchapter, all computations entering into

determinations of net premiums for any taxable year shall be made in the manner

required under section 811(a) for life insurance companies.

"(3) Treatment of certain policyholder dividends and similar amounts.-Net

premiums shall be determined without regard to section 808(e) and without regard

to other similar amounts treated as paid to, and returned by, the policyholder.

"(4) Special rules for reinsurance.-

"(A) Premiums and other consideration incurred for reinsurance shall be taken

into account under paragraph (1)(B) only to the extent such premiums and other

consideration are includible in the gross income of an insurance company taxable

under this subchapter or are subject to tax under this chapter by reason of sub-

part F of part III of subchapter N.

"(B) The Secretary shall prescribe such regulations as may be necessary to en-

sure that premiums and other consideration with respect to reinsurance are treated

consistently by the ceding company and the reinsurer.

"(e) Classification of Contracts.-For purposes of this section-

"(1) Specified insurance contract.-

"(A) In general.-Except as otherwise provided in this paragraph, the

term 'specified insurance contract' means any life insurance, annuity, or noncan-

cellable accident and health insurance contract (or any combination thereof).

"(B) Exceptions.-The term 'specified insurance contract' shall not include-

"(i) any pension plan contract (as defined in section 818(a)),

"(ii) any flight insurance or similar contract, and

"(iii) any qualified foreign contract (as defined in section 807(e)(4)

without regard to paragraph (5) of this subsection).

"(2) Group life insurance contract.-The term 'group life insurance contract'

means any life insurance contract-

"(A) which covers a group of individuals defined by reference to employment

relationship, membership in an organization, or similar factor,

"(B) the premiums for which are determined on a group basis, and

"(C) the proceeds of which are payable to (or for the benefit of) persons oth-

er than the employer of the insured, an organization to which the insured belongs,

or other similar person.

"(3) Treatment of annuity contracts combined with noncancellable accident and

health insurance.-Any annuity contract combined with noncancellable accident and

health insurance shall be treated as a noncancellable accident and health insur-

ance contract and not as an annuity contract.

"(4) Treatment of guaranteed renewable contracts.-The rules of section 816(e)

shall apply for purposes of this section.

"(5) Treatment of reinsurance contract.-A contract which reinsures another

contract shall be treated in the same manner as the reinsured contract.

"(f) Special Rule Where Negative Net Premiums.-
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"(1) In general.-If for any taxable year there is a negative capitalization

amount with respect to any category of specified insurance contracts set forth in

subsection (c)(1)-

"(A) the amount otherwise required to be capitalized under this section for

such taxable year with respect to any other category of specified insurance con-

tracts shall be reduced (but not below zero) by such negative capitalization

amount, and

"(B) such negative capitalization amount (to the extent not taken into account

under subparagraph (A))-

"(i) shall reduce (but not below zero) the unamortized balance (as of the be-

ginning of such taxable year) of the amounts previously capitalized under subsec-

tion (a) (beginning with the amount capitalized for the most recent taxable year),

and

"(ii) to the extent taken into account as such a reduction, shall be allowed

as a deduction for such taxable year.

"(2) Negative capitalization amount.-For purposes of paragraph (1), the term

'negative capitalization amount' means, with respect to any category of specified

insurance contracts, the percentage (applicable under subsection (c)(1) to such

category) of the amount (if any) by which-

"(A) the amount determined under subparagraph (B) of subsection (d)(1) with

respect to such category, exceeds

"(B) the amount determined under subparagraph (A) of subsection (d)(1) with

respect to such category.

"(g) Treatment of Certain Ceding Commissions.-Nothing in any provision of law

(other than this section) shall require the capitalization of any ceding commis-

sion incurred on or after September 30, 1990, under any contract which reinsures a

specified insurance contract.

"(h) Secretarial Authority To Adjust Capitalization Amounts.-

"(1) In general.-Except as provided in paragraph (2), the Secretary may

provide that a type of insurance contract will be treated as a separate category

for purposes of this section (and prescribe a percentage applicable to such cat-

egory) if the Secretary determines that the deferral of acquisition expenses for

such type of contract which would otherwise result under this section is substan-

tially greater than the deferral of acquisition expenses which would have resulted

if actual acquisition expenses (including indirect expenses) and the actual useful

life for such type of contract had been used.

"(2) Adjustment to other contracts.-If the Secretary exercises his authority

with respect to any type of contract under paragraph (1), the Secretary shall ad-

just the percentage which would otherwise have applied under subsection (c)(1) to

the category which includes such type of contract so that the exercise of such au-

thority does not result in a decrease in the amount of revenue received under this

chapter by reason of this section for any fiscal year.

"(i) Treatment of Qualified Foreign Contracts Under Adjusted Current Earnings

Preference.-For purposes of determining adjusted current earnings under section

56(g), acquisition expenses with respect to contracts described in clause (iii) of
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subsection (e)(1)(B) shall be capitalized and amortized in accordance with the

treatment generally required under generally accepted accounting principles as if

this subsection applied to such contracts for all taxable years.

"(j) Transitional Rule.-In the case of any taxable year which includes Septem-

ber 30, 1990, the amount taken into account as the net premiums (or negative cap-

italization amount) with respect to any category of specified insurance contracts

shall be the amount which bears the same ratio to the amount which (but for this

subsection) would be so taken into account as the number of days in such taxable

year on or after September 30, 1990, bears to the total number of days in such

taxable year."

(b) Repeal of Special Treatment of Acquisition Expenses Under Minimum Tax.-

Paragraph (4) of section 56(g) is amended by striking subparagraph (F) and redes-

ignating subparagraphs (G) and (H) as subparagraphs (F) and (G), respectively.

(c) Clerical Amendment.-The table of sections for part III of subchapter L of

chapter 1 is amended by adding at the end thereof the following new item:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(d) Effective Date.-

(1) In general.-The amendments made by subsections (a) and (c) shall apply to

taxable years ending on or after September 30, 1990. Any capitalization required

by reason of such amendments shall not be treated as a change in method of ac-

counting for purposes of the Internal Revenue Code of 1986.

(2) Subsection (b).-

(A) In general.-The amendment made by subsection (b) shall apply to taxable

years beginning on or after September 30, 1990, except that, in the case of a

small insurance company, such amendment shall apply to taxable years beginning

after December 31, 1989. For purposes of this paragraph, the term "small insurance

company" means any insurance company which meets the requirements of section

806(a)(3) of the Internal Revenue Code of 1986; except that paragraph (2) of sec-

tion 806(c) of such Code shall not apply.

(B) Special rules for year which includes september 30, 1990.-In the case of

any taxable year which includes September 30, 1990, the amount of acquisition ex-

penses which is required to be capitalized under section 56(g)(4)(F) of the In-

ternal Revenue Code of 1986 (as in effect before the amendment made by subsection

(b)) by a company which is not a small insurance company shall be the amount which

bears the same ratio to the amount which (but for this subparagraph) would be so

required to be capitalized as the number of days in such taxable year before

September 30, 1990, bears to the total number of days in such taxable year. A sim-

ilar reduction shall be made in the amount amortized for such taxable year under

such section 56(g)(4)(F).

SEC. 11302. TREATMENT OF CERTAIN NONLIFE RESERVES OF LIFE INSURANCE COMPANIES.

(a) General Rule.-Subsection (e) of section 807 (relating to special rules for

computing reserves) is amended by adding at the end thereof the following new

paragraph:
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"(7) Special rules for treatment of certain nonlife reserves.-

"(A) In general.-The amount taken into account for purposes of subsec-

tions (a) and (b) as-

"(i) the opening balance of the items referred to in subparagraph (C), and

"(ii) the closing balance of such items,

shall be 80 percent of the amount which (without regard to this subparagraph)

would have been taken into account as such opening or closing balance, as the case

may be.

"(B) Transitional rule.-

"(i) In general.-In the case of any taxable year beginning on or after

September 30, 1990, and before September 30, 1996, there shall be included in the

gross income of any life insurance company an amount equal to 3 [FN1/3] percent of

such company's closing balance of the items referred to in subparagraph (C) for

its most recent taxable year beginning before September 30, 1990.

"(ii) Termination as life insurance company.-Except as provided in section

381(c)(22), if, for any taxable year beginning on or before September 30, 1996,

the taxpayer ceases to be a life insurance company, the aggregate inclusions which

would have been made under clause (i) for such taxable year and subsequent taxable

years but for such cessation shall be taken into account for the taxable year pre-

ceding such cessation year.

"(C) Description of items.-For purposes of this paragraph, the items referred

to in this subparagraph are the items described in subsection (c) which consist of

unearned premiums and premiums received in advance under insurance contracts not

described in section 816(b)(1)(B)."

(b) Effective Date.-The amendment made by subsection (a) shall apply to tax-

able years beginning on or after September 30, 1990.

SEC. 11303. TREATMENT OF LIFE INSURANCE RESERVES OF INSURANCE COMPANIES WHICH ARE

NOT LIFE INSURANCE COMPANIES.

(a) General Rule.-Paragraph (4) of section 832(b) (defining premiums earned)

is amended by striking "section 807, pertaining" and all that follows down through

the period at the end of the first sentence which follows subparagraph (C) and in-

serting "section 807.".

(b) Technical Amendment.-Subparagraph (A) of section 832(b)(7) is amended-

(1) by striking "amounts included in unearned premiums under the 2nd sentence

of such subparagraph" and inserting "insurance contracts described in section

816(b)(1)(B)", and

(2) by striking "such amounts into account" and inserting "such contracts into

account".

(c) Effective Date.-

(1) In general.-The amendments made by this section shall apply to taxable

years beginning on or after September 30, 1990.

(2) Amendments treated as change in method of accounting.-In the case of any

taxpayer who is required by reason of the amendments made by this section to
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change his method of computing reserves-

(A) such change shall be treated as a change in a method of accounting,

(B) such change shall be treated as initiated by the taxpayer,

(C) such change shall be treated as having been made with the consent of the

Secretary, and

(D) the net adjustments which are required by section 481 of the Internal Rev-

enue Code of 1986 to be taken into account by the taxpayer shall be taken into ac-

count over a period not to exceed 4 taxable years beginning with the taxpayer's

first taxable year beginning on or after September 30, 1990.

(3) Coordination with section 832(b)(4)(C).-The amendments made by this sec-

tion shall not affect the application of section 832(b)(4)(C) of the Internal Rev-

enue Code of 1986.

SUBPART B-TREATMENT OF SALVAGE RECOVERABLE

SEC. 11305. TREATMENT OF SALVAGE RECOVERABLE.

(a) General Rule.-Subparagraph (A) of section 832(b)(5) (defining losses in-

curred) is amended to read as follows:

"(A) In general.-The term 'losses incurred' means losses incurred during the

taxable year on insurance contracts computed as follows:

"(i) To losses paid during the taxable year, deduct salvage and reinsurance

recovered during the taxable year.

"(ii) To the result so obtained, add all unpaid losses on life insurance con-

tracts plus all discounted unpaid losses (as defined in section 846) outstanding

at the end of the taxable year and deduct all unpaid losses on life insurance con-

tracts plus all discounted unpaid losses outstanding at the end of the preceding

taxable year.

"(iii) To the results so obtained, add estimated salvage and reinsurance re-

coverable as of the end of the preceding taxable year and deduct estimated salvage

and reinsurance recoverable as of the end of the taxable year.

The amount of estimated salvage recoverable shall be determined on a discoun-

ted basis in accordance with procedures established by the Secretary."

(b) Conforming Amendment.-Subsection (g) of section 846 is amended by adding

"and" at the end of paragraph (1), by striking paragraph (2), and by redesignating

paragraph (3) as paragraph (2).

(c) Effective Date.-

(1) In general.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1989.

(2) Amendments treated as change in method of accounting.-

(A) In general.-In the case of any taxpayer who is required by reason of the

amendments made by this section to change his method of computing losses incurred-

(i) such change shall be treated as a change in a method of accounting,

(ii) such change shall be treated as initiated by the taxpayer, and

(iii) such change shall be treated as having been made with the consent of
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the Secretary.

(B) Adjustments.-In applying section 481 of the Internal Revenue Code of 1986

with respect to the change referred to in subparagraph (A)-

(i) only 13 percent of the net amount of adjustments (otherwise required by

such section 481 to be taken into account by the taxpayer) shall be taken into ac-

count, and

(ii) the portion of such net adjustments which is required to be taken into

account by the taxpayer (after the application of clause (i)) shall be taken into

account over a period not to exceed 4 taxable years beginning with the taxpayer's

1st taxable year beginning after December 31, 1989.

(3) Treatment of companies which took into account salvage recoverable.-In the

case of any insurance company which took into account salvage recoverable in de-

termining losses incurred for its last taxable year beginning before January 1,

1990, 87 percent of the discounted amount of estimated salvage recoverable as of

the close of such last taxable year shall be allowed as a deduction ratably over

its 1st 4 taxable years beginning after December 31, 1989.

(4) Special rule for overestimates.-If for any taxable year beginning after

December 31, 1989-

(A) the amount of the section 481 adjustment which would have been required

without regard to paragraph (2) and any discounting, exceeds

(B) the sum of the amount of salvage recovered taken into account under sec-

tion 832(b)(5)(A)(i) for the taxable year and any preceding taxable year beginning

after December 31, 1989, attributable to losses incurred with respect to any acci-

dent year beginning before 1990 and the undiscounted amount of estimated salvage

recoverable as of the close of the taxable year on account of such losses,

87 percent of such excess (adjusted for discounting used in determining the

amount of salvage recoverable as of the close of the last taxable year of the tax-

payer beginning before January 1, 1990) shall be included in gross income for such

taxable year.

(5) Effect on earnings and profits.-The earnings and profits of any insurance

company for its 1st taxable year beginning after December 31, 1989, shall be in-

creased by the amount of the section 481 adjustment which would have been required

but for paragraph (2). For purposes of applying sections 56, 902, 952(c)(1), and

960 of the Internal Revenue Code of 1986, earnings and profits of a corporation

shall be determined by applying the principles of paragraph (2)(B).

SUBPART C-WAIVER OF ESTIMATED TAX PENALTIES

SEC. 11307. WAIVER OF ESTIMATED TAX PENALTIES.

No addition to tax shall be made under section 6655 of the Internal Revenue

Code of 1986 for any period before March 16, 1991, with respect to any underpay-

ment to the extent such underpayment was created or increased by any provision of

this part.

PART II-COMPLIANCE PROVISIONS
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SEC. 11311. SUSPENSION OF STATUTE OF LIMITATIONS DURING PROCEEDINGS TO ENFORCE

CERTAIN SUMMONSES.

(a) General Rule.-Section 6503 (relating to suspension of running of period of

limitation) is amended by redesignating subsection (k) as subsection (l) and by

inserting after subsection (j) the following new subsection:

"(k) Extension in Case of Certain Summonses.-

"(1) In general.-If any designated summons is issued by the Secretary with re-

spect to any return of tax by a corporation, the running of any period of limita-

tions provided in section 6501 on the assessment of such tax shall be suspended-

"(A) during any judicial enforcement period-

"(i) with respect to such summons, or

"(ii) with respect to any other summons which is issued during the 30-day

period which begins on the date on which such designated summons is issued and

which relates to the same return as such designated summons, and

"(B) if the court in any proceeding referred to in paragraph (3) requires any

compliance with a summons referred to in subparagraph (A), during the 120-day

period beginning with the 1st day after the close of the suspension under subpara-

graph (A).

If subparagraph (B) does not apply, such period shall in no event expire be-

fore the 60th day after the close of the suspension under subparagraph (A).

"(2) Designated summons.-For purposes of this subsection-

"(A) In general.-The term 'designated summons' means any summons issued for

purposes of determining the amount of any tax imposed by this title if-

"(i) such summons is issued at least 60 days before the day on which the

period prescribed in section 6501 for the assessment of such tax expires

(determined with regard to extensions), and

"(ii) such summons clearly states that it is a designated summons for pur-

poses of this subsection.

"(B) Limitation.-A summons which relates to any return shall not be treated as

a designated summons if a prior summons which relates to such return was treated

as a designated summons for purposes of this subsection.

"(3) Judicial enforcement period.-For purposes of this subsection, the term

'judicial enforcement period' means, with respect to any summons, the period-

"(A) which begins on the day on which a court proceeding with respect to such

summons is brought, and

"(B) which ends on the day on which there is a final resolution as to the

summoned person's response to such summons."

(b) Effective Date.-The amendment made by subsection (a) shall apply to any

tax (whether imposed before, on, or after the date of the enactment of this Act)

if the period prescribed by section 6501 of the Internal Revenue Code of 1986 for

the assessment of such tax (determined with regard to extensions) has not expired

on such date of the enactment.
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SEC. 11312. ACCURACY-RELATED PENALTY TO APPLY TO SECTION 482 ADJUSTMENTS.

(a) General Rule.-Subsection (e) of section 6662 (defining substantial valu-

ation overstatement under chapter 1) is amended to read as follows:

"(e) Substantial Valuation Misstatement Under Chapter 1.-

"(1) In general.-For purposes of this section, there is a substantial valu-

ation misstatement under chapter 1 if-

"(A) the value of any property (or the adjusted basis of any property) claimed

on any return of tax imposed by chapter 1 is 200 percent or more of the amount de-

termined to be the correct amount of such valuation or adjusted basis (as the case

may be), or

"(B)(i) the price for any property or services (or for the use of property)

claimed on any such return in connection with any transaction between persons de-

scribed in section 482 is 200 percent or more (or 50 percent or less) of the

amount determined under section 482 to be the correct amount of such price, or

"(ii) the net section 482 transfer price adjustment for the taxable year ex-

ceeds $10,000,000.

"(2) Limitation.-No penalty shall be imposed by reason of subsection (b)(3)

unless the portion of the underpayment for the taxable year attributable to sub-

stantial valuation misstatements under chapter 1 exceeds $5,000 ($10,000 in the

case of a corporation other than an S corporation or a personal holding company

(as defined in section 542)).

"(3) Net section 482 transfer price adjustment.-For purposes of this subsec-

tion-

"(A) In general.-The term 'net section 482 transfer price adjustment' means,

with respect to any taxable year, the net increase in taxable income for the tax-

able year (determined without regard to any amount carried to such taxable year

from another taxable year) resulting from adjustments under section 482 in the

price for any property or services (or for the use of property).

"(B) Certain adjustments excluded in determining threshold.-For purposes of

determining whether the $10,000,000 threshold requirement of paragraph (1)(B)(ii)

is met, there shall be excluded-

"(i) any portion of the net increase in taxable income referred to in sub-

paragraph (A) which is attributable to any redetermination of a price if it is

shown that there was a reasonable cause for the taxpayer's determination of such

price and that the taxpayer acted in good faith with respect to such price, and

"(ii) any portion of such net increase which is attributable to any transac-

tion solely between foreign corporations unless, in the case of any of such cor-

porations, the treatment of such transaction affects the determination of income

from sources within the United States or taxable income effectively connected with

the conduct of a trade or business within the United States.

"(C) Special rule.-If the regular tax (as defined in section 55(c)) imposed by

chapter 1 on the taxpayer is determined by reference to an amount other than tax-

able income, such amount shall be treated as the taxable income of such taxpayer

for purposes of this paragraph."
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(b) Conforming Amendments.-

(1) Paragraph (3) of section 6662(b) is amended to read as follows:

"(3) Any substantial valuation misstatement under chapter 1."

(2) Subparagraph (A) of section 6662(h)(2) is amended to read as follows:

"(A) any substantial valuation misstatement under chapter 1 as determined un-

der subsection (e) by substituting-

"(i) '400 percent' for '200 percent' each place it appears,

"(ii) '25 percent' for '50 percent', and

"(iii) '$20,000,000' for '$10,000,000',".

(c) Effective Date.-The amendments made by this section shall apply to taxable

years ending after the date of the enactment of this Act.

SEC. 11313. TREATMENT OF PERSONS PROVIDING SERVICES.

(a) General Rule.-Subsection (n) of section 6103 (relating to certain other

persons) is amended-

(1) by striking "and the programming" and inserting "the programming", and

(2) by inserting after "of equipment," the following "and the providing of

other services,".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

the date of the enactment of this Act.

SEC. 11314. APPLICATION OF AMENDMENTS MADE BY SECTION 7403 OF REVENUE RECONCILI-

ATION ACT OF 1989 TO TAXABLE YEARS BEGINNING ON OR BEFORE JULY 10, 1989.

(a) General Rule.-The amendments made by section 7403 of the Revenue Recon-

ciliation Act of 1989 shall apply to-

(1) any requirement to furnish information under section 6038A(a) of the In-

ternal Revenue Code of 1986 (as amended by such section 7403) if the time for fur-

nishing such information under such section is after the date of the enactment of

this Act,

(2) any requirement under such section 6038A(a) to maintain records which were

in existence on or after March 20, 1990,

(3) any requirement to authorize a corporation to act as a limited agent under

section 6038A(e)(1) of such Code (as so amended) if the time for authorizing such

action is after the date of the enactment of this Act, and

(4) any summons issued after such date of enactment,

without regard to when the taxable year (to which the information, records,

authorization, or summons relates) began. Such amendments shall also apply in any

case to which they would apply without regard to this section.

(b) Continuation of Old Failures.-In the case of any failure with respect to a

taxable year beginning on or before July 10, 1989, which first occurs on or before

the date of the enactment of this Act but which continues after such date of en-

actment, section 6038A(d)(2) of the Internal Revenue Code of 1986 (as amended by

subsection (c) of such section 7403) shall apply for purposes of determining the

amount of the penalty imposed for 30-day periods referred to in such section
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6038A(d)(2) which begin after the date of the enactment of this Act.

SEC. 11315. OTHER REPORTING REQUIREMENTS.

(a) General Rule.-Subpart A of part III of subchapter A of chapter 61

(relating to information concerning persons subject to special provisions) is

amended by inserting after section 6038B the following new section:

"SEC. 6038C. INFORMATION WITH RESPECT TO FOREIGN CORPORATIONS ENGAGED IN U.S.

BUSINESS.

"(a) Requirement.-If a foreign corporation (hereinafter in this section re-

ferred to as the 'reporting corporation') is engaged in a trade or business within

the United States at any time during a taxable year-

"(1) such corporation shall furnish (at such time and in such manner as the

Secretary shall by regulations prescribe) the information described in subsection

(b), and

"(2) such corporation shall maintain (at the location, in the manner, and to

the extent prescribed in regulations) such records as may be appropriate to de-

termine the liability of such corporation for tax under this title as the Secret-

ary shall by regulations prescribe (or shall cause another person to so maintain

such records).

"(b) Required Information.-For purposes of subsection (a), the information de-

scribed in this subsection is-

"(1) the information described in section 6038A(b), and

"(2) such other information as the Secretary may prescribe by regulations re-

lating to any item not directly connected with a transaction for which information

is required under paragraph (1).

"(c) Penalty for Failure To Furnish Information or Maintain Records.-The pro-

visions of subsection (d) of section 6038A shall apply to-

"(1) any failure to furnish (within the time prescribed by regulations) any

information described in subsection (b), and

"(2) any failure to maintain (or cause another to maintain) records as re-

quired by subsection (a),

in the same manner as if such failure were a failure to comply with the provi-

sions of section 6038A.

"(d) Enforcement of Requests for Certain Records.-

"(1) Agreement to treat corporation as agent.-The rules of paragraph (3) shall

apply to any transaction between the reporting corporation and any related party

who is a foreign person unless such related party agrees (in such manner and at

such time as the Secretary shall prescribe) to authorize the reporting corporation

to act as such related party's limited agent solely for purposes of applying sec-

tions 7602, 7603, and 7604 with respect to any request by the Secretary to examine

records or produce testimony related to any such transaction or with respect to

any summons by the Secretary for such records or testimony. The appearance of per-

sons or production of records by reason of the reporting corporation being such an
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agent shall not subject such persons or records to legal process for any purpose

other than determining the correct treatment under this title of any transaction

between the reporting corporation and such related party.

"(2) Rules where information not furnished.-If-

"(A) for purposes of determining the amount of the reporting corporation's li-

ability for tax under this title, the Secretary issues a summons to such corpora-

tion to produce (either directly or as an agent for a related party who is a for-

eign person) any records or testimony,

"(B) such summons is not quashed in a proceeding begun under paragraph (4) of

section 6038A(e) (as made applicable by paragraph (4) of this subsection) and is

not determined to be invalid in a proceeding begun under section 7604(b) to en-

force such summons, and

"(C) the reporting corporation does not substantially comply in a timely man-

ner with such summons and the Secretary has sent by certified or registered mail a

notice to such reporting corporation that such reporting corporation has not so

substantially complied,

the Secretary may apply the rules of paragraph (3) with respect to any trans-

action or item to which such summons relates (whether or not the Secretary begins

a proceeding to enforce such summons). If the reporting corporation fails to main-

tain (or cause another to maintain) records as required by subsection (a), and by

reason of that failure, the summons is quashed in a proceeding described in sub-

paragraph (B) or the reporting corporation is not able to provide the records re-

quested in the summons, the Secretary may apply the rules of paragraph (3) with

respect to any transaction or item to which the records relate.

"(3) Applicable rules.-If the rules of this paragraph apply to any transaction

or item, the treatment of such transaction (or the amount and treatment of any

such item) shall be determined by the Secretary in the Secretary's sole discretion

from the Secretary's own knowledge or from such information as the Secretary may

obtain through testimony or otherwise.

"(4) Judicial proceedings.-The provisions of section 6038A(e)(4) shall apply

with respect to any summons referred to in paragraph (2)(A); except that subpara-

graph (D) of such section shall be applied by substituting 'transaction or item'

for 'transaction'.

"(e) Definitions.-For purposes of this section, the terms 'related

party', 'foreign person', and 'records' have the respective meanings given to

such terms by section 6038A(c)."

(b) Conforming Amendments.-

(1) Paragraph (1) of section 6038A(a) is amended by striking "or is a foreign

corporation engaged in trade or business within the United States".

(2) The table of sections for subpart A of part III of subchapter A of chapter

61 is amended by inserting after the item relating to section 6038B the following

new item:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(c) Effective Date.-The amendments made by this section shall apply to-
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(1) any requirement to furnish information under section 6038C(a) of the In-

ternal Revenue Code of 1986 (as added by this section) if the time for furnishing

such information under such section is after the date of the enactment of this

Act,

(2) any requirement under such section 6038C(a) to maintain records which were

in existence on or after March 20, 1990,

(3) any requirement to authorize a corporation to act as a limited agent under

section 6038C(d)(1) of such Code (as so added) if the time for authorizing such

action is after the date of the enactment of this Act, and

(4) any summons issued after such date of enactment,

without regard to when the taxable year (to which the information, records,

authorization, or summons relates) began.

SEC. 11316. STUDY OF SECTION 482.

(a) General Rule.-The Secretary of the Treasury or his delegate shall conduct

a study of the application and administration of section 482 of the Internal Rev-

enue Code of 1986. Such study shall include examination of-

(1) the effectiveness of the amendments made by this part in increasing levels

of compliance with such section 482,

(2) use of advanced determination agreements with respect to issues under such

section 482,

(3) possible legislative or administrative changes to assist the Internal Rev-

enue Service in increasing compliance with such section 482, and

(4) coordination of the administration of such section 482 with similar provi-

sions of foreign tax laws and with domestic nontax laws.

(b) Report.-Not later than March 1, 1992, the Secretary of the Treasury or his

delegate shall submit to the Committee on Ways and Means of the House of Repres-

entatives and the Committee on Finance of the Senate a report on the study conduc-

ted under subsection (a), together with such recommendations as he may deem advis-

able.

SEC. 11317. 10-YEAR PERIOD OF LIMITATION ON COLLECTION AFTER ASSESSMENT.

(a) In General.-Subsection (a) of section 6502 (relating to collection after

assessment) is amended-

(1) by striking "6 years" in paragraph (1) and inserting "10 years", and

(2) by striking "6-year period" each place it appears in paragraph (2) and in-

serting "10-year period".

(b) Conforming Amendment.-Paragraph (3) of section 6323(g) is amended by

striking "6 years" each place it appears and inserting "10 years".

(c) Effective Date.-The amendments made by this section shall apply to-

(1) taxes assessed after the date of the enactment of this Act, and

(2) taxes assessed on or before such date if the period specified in section

6502 of the Internal Revenue Code of 1986 (determined without regard to the amend-

ments made by subsection (a)) for collection of such taxes has not expired as of
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such date.

SEC. 11318. RETURN REQUIREMENT WHERE CASH RECEIVED IN TRADE OR BUSINESS.

(a) Certain Monetary Instruments Treated as Cash.-Subsection (d) of section

6050I (relating to returns relating to cash received in trade or business) is

amended to read as follows:

"(d) Cash Includes Foreign Currency and Certain Monetary Instruments.-For pur-

poses of this section, the term 'cash' includes-

"(1) foreign currency, and

"(2) to the extent provided in regulations prescribed by the Secretary, any

monetary instrument (whether or not in bearer form) with a face amount of not more

than $10,000.

Paragraph (2) shall not apply to any check drawn on the account of the writer

in a financial institution referred to in subsection (c)(1)(B)."

(b) Increase in Penalty for Intentional Disregard of Reporting Require-

ment.-Paragraph (2) of section 6721(e) (relating to penalty for intentional dis-

regard) is amended-

(1) by inserting "6050I," after "6050H," in subparagraph (A),

(2) by striking "or" at the end of subparagraph (A),

(3) by striking "and" at the end of subparagraph (B) and inserting "or", and

(4) by inserting after subparagraph (B) the following new subparagraph:

"(C) in the case of a return required to be filed under section 6050I(a) with

respect to any transaction (or related transactions), the greater of-

"(i) $25,000, or

"(ii) the amount of cash (within the meaning of section 6050I(d)) received in

such transaction (or related transactions) to the extent the amount of such cash

does not exceed $100,000, and".

(c) Clarification of Application of Provision Prohibiting Evasion Tech-

niques.-The heading of subsection (f) of section 6050I is amended to read as fol-

lows:

"(f) Structuring Transactions to Evade Reporting Requirements Prohibited.-".

(d) Study.-The Secretary of the Treasury or his delegate shall conduct a study

on the operation of section 6050I of the Internal Revenue Code of 1986. Such study

shall include an examination of-

(1) the extent of compliance with the provisions of such section,

(2) the effectiveness of the penalties in ensuring compliance with the provi-

sions of such section,

(3) methods to increase compliance with the provisions of such section and

ways Form 8300 could be simplified, and

(4) appropriate methods to increase the usefulness and availability of inform-

ation submitted under the provisions of such section.

Not later than March 31, 1991, the Secretary shall submit to the Committee on

Ways and Means of the House of Representatives and the Committee on Finance of the

Senate a report on the study conducted under this subsection, together with such
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recommendations as he may deem advisable.

(e) Effective Dates.-

(1) The amendments made by subsections (a) and (b) shall apply to amounts re-

ceived after the date of the enactment of this Act.

(2) The amendment made by subsection (c) shall take effect on the date of the

enactment of this Act.

(3) Not later than June 1, 1991, the Secretary of the Treasury or his delegate

shall prescribe regulations under section 6050I(d)(2) of the Internal Revenue Code

of 1986 (as amended by this section).

SEC. 11319. 5-YEAR EXTENSION OF INTERNAL REVENUE SERVICE USER FEES.

(a) General Rule.-Subsection (c) of section 10511 of the Revenue Act of 1987

(relating to fees for requests for ruling, determination, and similar letters) is

amended by adding at the end thereof the following new sentence: "Subsection (a)

shall also apply with respect to requests made after September 30, 1990, and be-

fore October 1, 1995."

(b) Effective Date.-The amendment made by this section shall take effect on

September 29, 1990, except that no advance payment shall be required for any fee

for any requests filed after September 29, 1990, and before the 30th day after the

date of the enactment of this Act.

PART III-CORPORATE PROVISIONS

SEC. 11321. RECOGNITION OF GAIN BY DISTRIBUTING CORPORATION IN CERTAIN SECTION 355

TRANSACTIONS.

(a) General Rule.-Section 355 (relating to distribution of stock and securit-

ies of a controlled corporation) is amended by striking subsection (c) and insert-

ing the following new subsections:

"(c) Taxability of Corporation on Distribution.-

"(1) In general.-Except as provided in paragraph (2), no gain or loss shall be

recognized to a corporation on any distribution to which this section (or so much

of section 356 as relates to this section) applies and which is not in pursuance

of a plan of reorganization.

"(2) Distribution of appreciated property.-

"(A) In general.-If-

"(i) in a distribution referred to in paragraph (1), the corporation distrib-

utes property other than qualified property, and

"(ii) the fair market value of such property exceeds its adjusted basis (in

the hands of the distributing corporation),

then gain shall be recognized to the distributing corporation as if such prop-

erty were sold to the distributee at its fair market value.

"(B) Qualified property.-For purposes of subparagraph (A), the

term 'qualified property' means any stock or securities in the controlled corpor-

ation.
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"(C) Treatment of liabilities.-If any property distributed in the distribution

referred to in paragraph (1) is subject to a liability or the shareholder assumes

a liability of the distributing corporation in connection with the distribution,

then, for purposes of subparagraph (A), the fair market value of such property

shall be treated as not less than the amount of such liability.

"(3) Coordination with sections 311 and 336(a).-Sections 311 and 336(a) shall

not apply to any distribution referred to in paragraph (1).

"(d) Recognition of Gain on Certain Distributions of Stock or Securities in

Controlled Corporation.-

"(1) In general.-In the case of a disqualified distribution, any stock or se-

curities in the controlled corporation shall not be treated as qualified property

for purposes of subsection (c)(2) of this section or section 361(c)(2).

"(2) Disqualified distribution.-For purposes of this subsection, the

term 'disqualified distribution' means any distribution to which this section (or

so much of section 356 as relates to this section) applies if, immediately after

the distribution-

"(A) any person holds disqualified stock in the distributing corporation which

constitutes a 50-percent or greater interest in such corporation, or

"(B) any person holds disqualified stock in the controlled corporation (or, if

stock of more than 1 controlled corporation is distributed, in any controlled cor-

poration) which constitutes a 50-percent or greater interest in such corporation.

"(3) Disqualified stock.-For purposes of this subsection, the

term 'disqualified stock' means-

"(A) any stock in the distributing corporation acquired by purchase after Oc-

tober 9, 1990, and during the 5-year period ending on the date of the distribu-

tion, and

"(B) any stock in any controlled corporation-

"(i) acquired by purchase after October 9, 1990, and during the 5-year period

ending on the date of the distribution, or

"(ii) received in the distribution to the extent attributable to distribu-

tions on-

"(I) stock described in subparagraph (A), or

"(II) any securities in the distributing corporation acquired by purchase

after October 9, 1990, and during the 5-year period ending on the date of the dis-

tribution.

"(4) 50-percent or greater interest.-For purposes of this subsection, the term

'50-percent or greater interest' means stock possessing at least 50 percent of the

total combined voting power of all classes of stock entitled to vote or at least

50 percent of the total value of shares of all classes of stock.

"(5) Purchase.-For purposes of this subsection-

"(A) In general.-Except as otherwise provided in this paragraph, the

term 'purchase' means any acquisition but only if-

"(i) the basis of the property acquired in the hands of the acquirer is not

determined (I) in whole or in part by reference to the adjusted basis of such

property in the hands of the person from whom acquired, or (II) under section
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1014(a), and

"(ii) the property is not acquired in an exchange to which section 351, 354,

355, or 356 applies.

"(B) Certain section 351 exchanges treated as purchases.-The term 'purchase'

includes any acquisition of property in an exchange to which section 351 applies

to the extent such property is acquired in exchange for-

"(i) any cash or cash item,

"(ii) any marketable stock or security, or

"(iii) any debt of the transferor.

"(C) Carryover basis transactions.-If-

"(i) any person acquires property from another person who acquired such prop-

erty by purchase (as determined under this paragraph with regard to this subpara-

graph), and

"(ii) the adjusted basis of such property in the hands of such acquirer is

determined in whole or in part by reference to the adjusted basis of such property

in the hands of such other person,

such acquirer shall be treated as having acquired such property by purchase on

the date it was so acquired by such other person.

"(6) Special rule where substantial diminution of risk.-

"(A) In general.-If this paragraph applies to any stock or securities for any

period, the running of any 5-year period set forth in subparagraph (A) or (B) of

paragraph (3) (whichever applies) shall be suspended during such period.

"(B) Property to which suspension applies.-This paragraph applies to any stock

or securities for any period during which the holder's risk of loss with respect

to such stock or securities, or with respect to any portion of the activities of

the corporation, is (directly or indirectly) substantially diminished by-

"(i) an option,

"(ii) a short sale,

"(iii) any special class of stock, or

"(iv) any other device or transaction.

"(7) Aggregation rules.-

"(A) In general.-For purposes of this subsection, a person and all persons re-

lated to such person (within the meaning of 267(b) or 707(b)(1)) shall be treated

as one person.

"(B) Persons acting pursuant to plans or arrangements.-If two or more persons

act pursuant to a plan or arrangement with respect to acquisitions of stock or se-

curities in the distributing corporation or controlled corporation, such persons

shall be treated as one person for purposes of this subsection.

"(8) Attribution from entities.-

"(A) In general.-Paragraph (2) of section 318(a) shall apply in determining

whether a person holds stock or securities in any corporation (determined by sub-

stituting '10 percent' for '50 percent' in subparagraph (C) of such paragraph (2)

and by treating any reference to stock as including a reference to securities).

"(B) Deemed purchase rule.-If-

"(i) any person acquires by purchase an interest in any entity, and
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"(ii) such person is treated under subparagraph (A) as holding any stock or

securities by reason of holding such interest,

such stock or securities shall be treated as acquired by purchase by such per-

son on the later of the date of the purchase of the interest in such entity or the

date such stock or securities are acquired by purchase by such entity.

"(9) Regulations.-The Secretary shall prescribe such regulations as may be ne-

cessary to carry out the purposes of this subsection, including-

"(A) regulations to prevent the avoidance of the purposes of this subsection

through the use of related persons, intermediaries, pass-thru entities, options,

or other arrangements, and

"(B) regulations modifying the definition of the term 'purchase'."

(b) Technical Amendment.-Subsection (c) of section 361 is amended by adding at

the end thereof the following new paragraph:

"(5) Cross Reference.

"For provision providing for recognition of gain in certain distributions,

see section 355(d)."

(c) Effective Date.-

(1) In general.-Except as otherwise provided in this subsection, the amend-

ments made by this section shall apply to distributions after October 9, 1990.

(2) Binding contract exception.-The amendments made by this section shall not

apply to any distribution pursuant to a written binding contract in effect on Oc-

tober 9, 1990, and at all times thereafter before such distribution.

(3) Transitional rules.-For purposes of subparagraphs (A) and (B) of section

355(d)(3) of the Internal Revenue Code of 1986 (as amended by subsection (a)), an

acquisition shall be treated as occurring on or before October 9, 1990, if-

(A) such acquisition is pursuant to a written binding contract in effect on

October 9, 1990, and at all times thereafter before such acquisition,

(B) such acquisition is pursuant to a transaction which was described in docu-

ments filed with the Securities and Exchange Commission on or before October 9,

1990, or

(C) such acquisition is pursuant to a transaction-

(i) the material terms of which were described in a written public announce-

ment on or before October 9, 1990,

(ii) which was the subject of a prior filing with the Securities and Exchange

Commission, and

(iii) which is the subject of a subsequent filing with the Securities and Ex-

change Commission before January 1, 1991.

SEC. 11322. MODIFICATIONS TO REGULATIONS ISSUED UNDER SECTION 305(c).

(a) General Rule.-Subsection (c) of section 305 (relating to certain transac-

tions treated as distributions) is amended by adding at the end thereof the fol-

lowing new sentence: "Regulations prescribed under the preceding sentence shall

provide that-

"(1) where the issuer of stock is required to redeem the stock at a specified
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time or the holder of stock has the option to require the issuer to redeem the

stock, a redemption premium resulting from such requirement or option shall be

treated as reasonable only if the amount of such premium does not exceed the

amount determined under the principles of section 1273(a)(3),

"(2) a redemption premium shall not fail to be treated as a distribution (or

series of distributions) merely because the stock is callable, and

"(3) in any case in which a redemption premium is treated as a distribution

(or series of distributions), such premium shall be taken into account under prin-

ciples similar to the principles of section 1272(a)."

(b) Effective Date.-

(1) In general.-Except as provided in paragraph (2), the amendment made by

subsection (a) shall apply to stock issued after October 9, 1990.

(2) Exception.-The amendment made by subsection (a) shall not apply to any

stock issued after October 9, 1990, if-

(A) such stock is issued pursuant to a written binding contract in effect on

October 9, 1990, and at all times thereafter before such issuance,

(B) such stock is issued pursuant to a registration or offering statement

filed on or before October 9, 1990, with a Federal or State agency regulating the

offering or sale of securities and such stock is issued before the date 90 days

after the date of such filing, or

(C) such stock is issued pursuant to a plan filed on or before October 9,

1990, in a title 11 or similar case (as defined in section 368(a)(3)(A) of the In-

ternal Revenue Code of 1986).

SEC. 11323. MODIFICATIONS TO SECTION 1060.

(a) Effect of Allocation Agreements.-Subsection (a) of section 1060 (relating

to special allocation rules for certain asset allocations) is amended by adding at

the end thereof the following new sentence: "If in connection with an applicable

asset acquisition, the transferee and transferor agree in writing as to the alloc-

ation of any consideration, or as to the fair market value of any of the assets,

such agreement shall be binding on both the transferee and transferor unless the

Secretary determines that such allocation (or fair market value) is not appropri-

ate."

(b) Information Required in Case of Certain Transfers of Interest in Entit-

ies.-

(1) In General.-Section 1060 is amended by redesignating subsection (e) as

subsection (f) and by inserting after subsection (d) the following new subsection:

"(e) Information Required in Case of Certain Transfers of Interests in Entit-

ies.-

"(1) In general.-If-

"(A) a person who is a 10-percent owner with respect to any entity transfers

an interest in such entity, and

"(B) in connection with such transfer, such owner (or a related person) enters

into an employment contract, covenant not to compete, royalty or lease agreement,
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or other agreement with the transferee,

such owner and the transferee shall, at such time and in such manner as the

Secretary may prescribe, furnish such information as the Secretary may require.

"(2) 10-percent owner.-For purposes of this subsection-

"(A) In general.-The term '10-percent owner' means, with respect to any en-

tity, any person who holds 10 percent or more (by value) of the interests in such

entity immediately before the transfer.

"(B) Constructive ownership.-Section 318 shall apply in determining ownership

of stock in a corporation. Similar principles shall apply in determining the own-

ership of interests in any other entity.

"(3) Related person.-For purposes of this subsection, the term 'related per-

son' means any person who is related (within the meaning of section 267(b) or

707(b)(1)) to the 10-percent owner."

(2) Technical amendment.-Clause (x) of section 6724(d)(1)(B) is amended by

striking "section 1060(b)", and inserting "subsection (b) or (e) of section 1060".

(c) Information Required in Section 338(h)(10) Transactions.-

(1) In general.-Paragraph (10) of section 338(h) is amended by adding at the

end thereof the following new subparagraph:

"(C) Information required to be furnished to the secretary.-Under regulations,

where an election is made under subparagraph (A), the purchasing corporation and

the common parent of the selling consolidated group shall, at such times and in

such manner as may be provided in regulations, furnish to the Secretary the fol-

lowing information:

"(i) The amount allocated under subsection (b)(5) to goodwill or going con-

cern value.

"(ii) Any modification of the amount described in clause (i).

"(iii) Any other information as the Secretary deems necessary to carry out

the provisions of this paragraph."

(2) Conforming amendment.-Subparagraph (B) of section 6724(d)(1) is amended by

striking "or" at the end of clause (x), by striking the period at the end of

clause (xi) and inserting ", or", and by inserting after clause (xi) the following

new clause:

"(xii) subparagraph (C) of section 338(h)(10) (relating to information re-

quired to be furnished to the Secretary in case of elective recognition of gain or

loss)."

(d) Effective Date.-

(1) In general.-Except as provided in paragraph (2), the amendments made by

this section shall apply to acquisitions after October 9, 1990.

(2) Binding contract exception.-The amendments made by this section shall not

apply to any acquisition pursuant to a written binding contract in effect on Octo-

ber 9, 1990, and at all times thereafter before such acquisition.

SEC. 11324. MODIFICATION TO CORPORATION EQUITY REDUCTION LIMITATIONS ON NET OPER-

ATING LOSS CARRYBACKS.
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(a) Repeal of Exception for Acquisitions of Subsidiaries.-Clause (ii) of sec-

tion 172(m)(3)(B) (relating to exceptions) is amended to read as follows:

"(ii) Exception.-The term 'major stock acquisition' does not include a quali-

fied stock purchase (within the meaning of section 338) to which an election under

section 338 applies."

(b) Effective Date.-

(1) In general.-Except as provided in paragraph (2), the amendment made by

subsection (a) shall apply to acquisitions after October 9, 1990.

(2) Binding contract exception.-The amendment made by subsection (a) shall not

apply to any acquisition pursuant to a written binding contract in effect on Octo-

ber 9, 1990, and at all times thereafter before such acquisition.

SEC. 11325. ISSUANCE OF DEBT OR STOCK IN SATISFACTION OF INDEBTEDNESS.

(a) Issuance of Debt Instrument.-

(1) Subsection (e) of section 108 (relating to general rules for discharge of

indebtedness) is amended by adding at the end thereof the following new paragraph:

"(11) Indebtedness satisfied by issuance of debt instrument.-

(A) In general.-For purposes of determining income of a debtor from discharge

of indebtedness, if a debtor issues a debt instrument in satisfaction of indebted-

ness, such debtor shall be treated as having satisfied the indebtedness with an

amount of money equal to the issue price of such debt instrument.

(B) Issue price.-For purposes of subparagraph (A), the issue price of any debt

instrument shall be determined under sections 1273 and 1274. For purposes of the

preceding sentence, section 1273(b)(4) shall be applied by reducing the stated re-

demption price of any instrument by the portion of such stated redemption price

which is treated as interest for purposes of this chapter."

(2) Subsection (a) of section 1275 is amended by striking paragraph (4) and

redesignating paragraph (5) as paragraph (4).

(b) Limitation on Stock for Debt Exception.-

(1) In general.-Subparagraph (B) of section 108(e)(10) is amended to read as

follows:

"(B) Exception for certain stock in title 11 cases and insolvent debtors.-

"(i) In general.-Subparagraph (A) shall not apply to any transfer of stock of

the debtor (other than disqualified stock)-

"(I) by a debtor in a title 11 case, or

"(II) by any other debtor but only to the extent such debtor is insolvent.

"(ii) Disqualified stock.-For purposes of clause (i), the term 'disqualified

stock' means any stock with a stated redemption price if-

"(I) such stock has a fixed redemption date,

"(II) the issuer of such stock has the right to redeem such stock at one or

more times, or

"(III) the holder of such stock has the right to require its redemption at

one or more times."

(2) Conforming amendment.-Paragraph (8) of section 108(e) is amended by adding
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at the end thereof the following new sentence:

"Any stock which is disqualified stock (as defined in paragraph (10)(B)(ii))

shall not be treated as stock for purposes of this paragraph."

(c) Effective Date.-

(1) In general.-Except as provided in paragraph (2), the amendments made by

this section shall apply to debt instruments issued, and stock transferred, after

October 9, 1990, in satisfaction of any indebtedness.

(2) Exceptions.-The amendments made by this section shall not apply to any

debt instrument issued, or stock transferred, in satisfaction of any indebtedness

if such issuance or transfer (as the case may be)-

(A) is in a title 11 or similar case (as defined in section 368(a)(3)(A) of

the Internal Revenue Code of 1986) which was filed on or before October 9, 1990,

(B) is pursuant to a written binding contract in effect on October 9, 1990,

and at all times thereafter before such issuance or transfer,

(C) is pursuant to a transaction which was described in documents filed with

the Securities and Exchange Commission on or before October 9, 1990, or

(D) is pursuant to a transaction-

(i) the material terms of which were described in a written public announce-

ment on or before October 9, 1990,

(ii) which was the subject of a prior filing with the Securities and Exchange

Commission, and

(iii) which is the subject of a subsequent filing with the Securities and Ex-

change Commission before January 1, 1991.

PART IV-EMPLOYMENT TAX PROVISIONS

SEC. 11331. INCREASE IN DOLLAR LIMITATION ON AMOUNT OF WAGES SUBJECT TO HOSPITAL

INSURANCE TAX.

(a) Hospital Insurance Tax.-

(1) In general.-Paragraph (1) of section 3121(a) is amended-

(A) by striking "contribution and benefit base (as determined under section

230 of the Social Security Act)" each place it appears and inserting "applicable

contribution base (as determined under subsection (x))", and

(B) by striking "such contribution and benefit base" and inserting "such ap-

plicable contribution base".

(2) Applicable contribution base.-Section 3121 is amended by adding at the end

thereof the following new subsection:

"(x) Applicable Contribution Base.-For purposes of this chapter-

"(1) Old-age, survivors, and disability insurance.-For purposes of the taxes

imposed by sections 3101(a) and 3111(a), the applicable contribution base for any

calendar year is the contribution and benefit base determined under section 230 of

the Social Security Act for such calendar year.

"(2) Hospital insurance.-For purposes of the taxes imposed by section 3101(b)

and 3111(b), the applicable contribution base is-
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"(A) $125,000 for calendar year 1991, and

"(B) for any calendar year after 1991, the applicable contribution base for

the preceding year adjusted in the same manner as is used in adjusting the contri-

bution and benefit base under section 230(b) of the Social Security Act."

(b) Self-Employment Tax.-

(1) In general.-Subsection (b) of section 1402 is amended by striking "the

contribution and benefit base (as determined under section 230 of the Social Se-

curity Act)" and inserting "the applicable contribution base (as determined under

subsection (k))".

(2) Applicable contribution base.-Section 1402 is amended by adding at the end

thereof the following new subsection:

"(k) Applicable Contribution Base.-For purposes of this chapter-

"(1) Old-age, survivors, and disability insurance.-For purposes of the tax im-

posed by section 1401(a), the applicable contribution base for any calendar year

is the contribution and benefit base determined under section 230 of the Social

Security Act for such calendar year.

"(2) Hospital insurance.-For purposes of the tax imposed by section 1401(b),

the applicable contribution base for any calendar year is the applicable contribu-

tion base determined under section 3121(x)(2) for such calendar year."

(c) Railroad Retirement Tax.-Clause (i) of section 3231(e)(2)(B) is amended to

read as follows:

"(i) Tier 1 taxes.-

"(I) In general.-Except as provided in subclause (II) of this clause and in

clause (ii), the term 'applicable base' means for any calendar year the contribu-

tion and benefit base determined under section 230 of the Social Security Act for

such calendar year.

"(II) Hospital insurance taxes.-For purposes of applying so much of the rate

applicable under section 3201(a) or 3221(a) (as the case may be) as does not ex-

ceed the rate of tax in effect under section 3101(b), and for purposes of applying

so much of the rate of tax applicable under section 3211(a)(1) as does not exceed

the rate of tax in effect under section 1401(b), the term 'applicable base' means

for any calendar year the applicable contribution base determined under section

3121(x)(2) for such calendar year."

(d) Technical Amendment.-

(1) Paragraph (3) of section 6413(c) is amended to read as follows:

"(3) Separate application for hospital insurance taxes.-In applying this sub-

section with respect to-

"(A) the tax imposed by section 3101(b) (or any amount equivalent to such

tax), and

"(B) so much of the tax imposed by section 3201 as is determined at a rate not

greater than the rate in effect under section 3101(b),

the applicable contribution base determined under section 3121(x)(2) for any

calendar year shall be substituted for 'contribution and benefit base (as determ-

ined under section 230 of the Social Security Act)' each place it appears."

(2) Sections 3122 and 3125 are each amended by striking "contribution and be-
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nefit base limitation" each place it appears and inserting "applicable contribu-

tion base limitation".

(e) Effective Date.-The amendments made by this section shall apply to 1991

and later calendar years.

SEC. 11332. COVERAGE OF CERTAIN STATE AND LOCAL EMPLOYEES UNDER SOCIAL SECURITY.

(a) Employment under OASDI.-Paragraph (7) of section 210(a) of the Social Se-

curity Act (42 U.S.C. 410(a)(7)) is amended-

(1) by striking "or" at the end of subparagraph (D);

(2) by striking the semicolon at the end of subparagraph (E) and inserting ",

or"; and

(3) by adding at the end the following new subparagraph:

"(F) service in the employ of a State (other than the District of Columbia,

Guam, or American Samoa), of any political subdivision thereof, or of any instru-

mentality of any one or more of the foregoing which is wholly owned thereby, by an

individual who is not a member of a retirement system of such State, political

subdivision, or instrumentality, except that the provisions of this subparagraph

shall not be applicable to service performed-

"(i) by an individual who is employed to relieve such individual from unem-

ployment;

"(ii) in a hospital, home, or other institution by a patient or inmate there-

of;

"(iii) by any individual as an employee serving on a temporary basis in case

of fire, storm, snow, earthquake, flood, or other similar emergency;

"(iv) by an election official or election worker if the remuneration paid in

a calendar year for such service is less than $100; or

"(v) by an employee in a position compensated solely on a fee basis which is

treated pursuant to section 211(c)(2)(E) as a trade or business for purposes of

inclusion of such fees in net earnings from self employment;

for purposes of this subparagraph, except as provided in regulations pre-

scribed by the Secretary of the Treasury, the term 'retirement system' has the

meaning given such term by section 218(b)(4);".

(b) Employment under FICA.-Paragraph (7) of section 3121(b) of the Internal

Revenue Code of 1986 is amended-

(1) by striking "or" at the end of subparagraph (D);

(2) by striking the semicolon at the end of subparagraph (E) and inserting ",

or"; and

(3) by adding at the end the following new subparagraph:

"(F) service in the employ of a State (other than the District of Columbia,

Guam, or American Samoa), of any political subdivision thereof, or of any instru-

mentality of any one or more of the foregoing which is wholly owned thereby, by an

individual who is not a member of a retirement system of such State, political

subdivision, or instrumentality, except that the provisions of this subparagraph

shall not be applicable to service performed-
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"(i) by an individual who is employed to relieve such individual from unem-

ployment;

"(ii) in a hospital, home, or other institution by a patient or inmate there-

of;

"(iii) by any individual as an employee serving on a temporary basis in case

of fire, storm, snow, earthquake, flood, or other similar emergency;

"(iv) by an election official or election worker if the remuneration paid in

a calendar year for such service is less than $100; or

"(v) by an employee in a position compensated solely on a fee basis which is

treated pursuant to section 1402(c)(2)(E) as a trade or business for purposes of

inclusion of such fees in net earnings from self-employment;

for purposes of this subparagraph, except as provided in regulations pre-

scribed by the Secretary, the term 'retirement system' has the meaning given such

term by section 218(b)(4) of the Social Security Act;".

(c) Mandatory Exclusion of Certain Employees from State Agreements.-Section

218(c)(6) of the Social Security Act (42 U.S.C. 418(c)(6)) is amended-

(1) by striking "and" at the end of subparagraph (D);

(2) by striking the period at the end of subparagraph (E) and inserting in

lieu thereof ", and"; and

(3) by adding at the end the following new subparagraph:

"(F) service described in section 210(a)(7)(F) which is included

as 'employment' under section 210(a).".

(d) Effective Date.-The amendments made by this section shall apply with re-

spect to service performed after July 1, 1991.

SEC. 11333. EXTENSION OF FUTA SURTAX.

(a) In General.-Section 3301 (relating to rate of FUTA tax) is amended-

(1) by striking "1988, 1989, and 1990" in paragraph (1) and inserting "1988

through 1995", and

(2) by striking "1991" in paragraph (2) and inserting "1996".

(b) Effective Date.-The amendments made by this section shall apply to wages

paid after December 31, 1990.

SEC. 11334. DEPOSITS OF PAYROLL TAXES.

(a) In General-Subsection (g) of section 6302 is amended to read as follows:

"(g) Deposits of Social Security Taxes and Withheld Income Taxes.-If, under

regulations prescribed by the Secretary, a person is required to make deposits of

taxes imposed by chapters 21 and 24 on the basis of eighth-month periods, such

person shall make deposits of such taxes on the 1st banking day after any day on

which such person has $100,000 or more of such taxes for deposit."

(b) Technical Amendment.-Paragraph (2) of section 7632(b) of the Revenue Re-

conciliation Act of 1989 is hereby repealed.

(c) Effective Date.-The amendments made by this section shall apply to amounts

required to be deposited after December 31, 1990.
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PART V-MISCELLANEOUS PROVISIONS

SEC. 11341. INCREASE IN RATE OF INTEREST PAYABLE ON LARGE CORPORATE UNDERPAYMENTS.

(a) General Rule.-Section 6621 (relating to determination of rate of interest)

is amended by adding at the end thereof the following new subsection:

"(c) Increase in Underpayment Rate for Large Corporate Underpayments.-

"(1) In general.-For purposes of determining the amount of interest payable

under section 6601 on any large corporate underpayment for periods after the ap-

plicable date, paragraph (2) of subsection (a) shall be applied by substituting '5

percentage points' for '3 percentage points'.

"(2) Applicable date.-For purposes of this subsection-

"(A) In general.-The applicable date is the 30th day after the earlier of-

"(i) the date on which the 1st letter of proposed deficiency which allows the

taxpayer an opportunity for administrative review in the Internal Revenue Service

Office of Appeals is sent, or

"(ii) the date on which the deficiency notice under section 6212 is sent.

"(B) Special rules.-

"(i) Nondeficiency procedures.-In the case of any underpayment of any tax im-

posed by this subtitle to which the deficiency procedures do not apply, subpara-

graph (A) shall be applied by taking into account any letter or notice provided by

the Secretary which notifies the taxpayer of the assessment or proposed assessment

of the tax.

"(ii) Exception where amounts paid in full.-For purposes of subparagraph (A),

a letter or notice shall be disregarded if, during the 30-day period beginning on

the day on which it was sent, the taxpayer makes a payment equal to the amount

shown as due in such letter or notice, as the case may be.

"(3) Large corporate underpayment.-For purposes of this subsection-

"(A) In general.-The term 'large corporate underpayment' means any underpay-

ment of a tax by a C corporation for any taxable period if the amount of such un-

derpayment for such period exceeds $100,000.

"(B) Taxable period.-For purposes of subparagraph (A), the term 'taxable peri-

od' means-

"(i) in the case of any tax imposed by subtitle A, the taxable year, or

"(ii) in the case of any other tax, the period to which the underpayment

relates."

(b) Effective Date.-The amendment made by subsection (a) shall apply for pur-

poses of determining interest for periods after December 31, 1990.

SEC. 11342. DENIAL OF DEDUCTION FOR UNNECESSARY COSMETIC SURGERY.

(a) In General.-Section 213(d) (defining medical care) is amended by adding at

the end thereof the following new paragraph:

"(9) Cosmetic surgery.-

"(A) In general.-The term 'medical care' does not include cosmetic surgery or

other similar procedures, unless the surgery or procedure is necessary to amelior-
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ate a deformity arising from, or directly related to, a congenital abnormality, a

personal injury resulting from an accident or trauma, or disfiguring disease.

"(B) Cosmetic surgery defined.-For purposes of this paragraph, the

term 'cosmetic surgery' means any procedure which is directed at improving the

patient's appearance and does not meaningfully promote the proper function of the

body or prevent or treat illness or disease."

(b) Effective Date.-The amendment made by this section shall apply to taxable

years beginning after December 31, 1990.

SEC. 11343. SPECIAL RULES WHERE GRANTOR OF TRUST IS A FOREIGN PERSON.

(a) In General.-Section 672 (relating to definitions and rules) is amended by

adding at the end thereof the following new subsection:

"(f) Special Rule Where Grantor is Foreign Person.-

"(1) In general.-If-

"(A) but for this subsection, a foreign person would be treated as the owner

of any portion of a trust, and

"(B) such trust has a beneficiary who is a United States person,

such beneficiary shall be treated as the grantor of such portion to the extent

such beneficiary has made transfers of property by gift (directly or indirectly)

to such foreign person. For purposes of the preceding sentence, any gift shall not

be taken into account to the extent such gift would be excluded from taxable gifts

under section 2503(b).

"(2) Regulations.-The Secretary shall prescribe such regulations as may be ne-

cessary to carry out the purposes of this subsection."

(b) Effective Date.-The amendments made by this section shall apply to-

(1) any trust created after the date of the enactment of this Act, and

(2) any portion of a trust created on or before such date which is attribut-

able to amounts contributed to the trust after such date.

SEC. 11344. TREATMENT OF CONTRIBUTIONS OF APPRECIATED PROPERTY UNDER MINIMUM TAX.

Subparagraph (B) of section 57(a)(6) (relating to appreciated property charit-

able deduction) is amended by adding at the end thereof the following new sen-

tence: "In the case of any taxable year beginning in 1991, such term shall not in-

clude any tangible personal property."

Subtitle D-1-Year Extension of Certain Expiring Tax Provisions

SEC. 11401. ALLOCATION OF RESEARCH AND EXPERIMENTAL EXPENDITURES.

(a) Extension.-Paragraph (5) of section 864(f) (relating to allocation of re-

search and experimental expenditures) is amended to read as follows:

"(5) Years to which rule applies.-This subsection shall apply to the taxpay-

er's first 2 taxable years beginning after August 1, 1989, and on or before August

1, 1991."
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(b) Effective Date.-The amendment made by subsection (a) shall apply to tax-

able years beginning after August 1, 1989.

SEC. 11402. RESEARCH CREDIT.

(a) Extension.-Subsection (h) of section 41 (relating to credit for increasing

research activities) is amended-

(1) by striking "December 31, 1990" each place it appears and insert-

ing "December 31, 1991", and

(2) by striking "January 1, 1991" each place it appears and insert-

ing "January 1, 1992".

(b) Conforming Amendments.-

(1) Subsection (a) of section 7110 of the Revenue Reconciliation Act of 1989

is amended by striking paragraph (2).

(2) Subparagraph (D) of section 28(b)(1) is amended by striking "December 31,

1990" and inserting "December 31, 1991".

(c) Effective Date.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1989.

SEC. 11403. EMPLOYER-PROVIDED EDUCATIONAL ASSISTANCE.

(a) In General.-Subsection (d) of section 127 (relating to educational assist-

ance programs) is amended by striking "September 30, 1990" and inserting "December

31, 1991".

(b) Repeal of Limitation on Graduate Level Assistance.-Section 127(c)(1) is

amended by striking the last sentence.

(c) Conforming Amendment.-Subsection (a) of section 7101 of the Revenue Recon-

ciliation Act of 1989 is amended by striking paragraph (2).

(d) Effective Dates.-

(1) In general.-Except as provided in paragraph (2), the amendments made by

this section shall apply to taxable years beginning after December 31, 1989.

(2) Subsection (b).-The amendment made by subsection (b) shall apply to tax-

able years beginning after December 31, 1990.

SEC. 11404. GROUP LEGAL SERVICES PLANS.

(a) In General.-Subsection (e) of section 120 (relating to amounts received

under qualified group legal services plans) is amended by striking "September 30,

1990" and inserting "December 31, 1991".

(b) Conforming Amendment.-Subsection (a) of section 7102 of the Revenue Recon-

ciliation Act of 1989 is amended by striking paragraph (2).

(c) Effective Date.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1989.

SEC. 11405. TARGETED JOBS CREDIT.

(a) In General.-Paragraph (4) of section 51(c) is amended by strik-
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ing "September 30, 1990" and inserting "December 31, 1991".

(b) Authorization.-Paragraph (2) of section 261(f) of the Economic Recovery

Act of 1981 is amended by striking "fiscal year 1982" and all that follows through

"necessary" and inserting "each fiscal year such sums as may be necessary".

(c) Effective Dates.-

(1) Credit.-The amendment made by subsection (a) shall apply to individuals

who begin work for the employer after September 30, 1990.

(2) Authorization.-The amendment made by subsection (b) shall apply to fiscal

years beginning after 1990.

SEC. 11406. ENERGY INVESTMENT CREDIT FOR SOLAR AND GEOTHERMAL PROPERTY.

The table contained in section 46(b)(2)(A) (relating to energy percentage) is

amended by striking "Sept. 30, 1990" in clauses (viii) and (ix) and inserting

"Dec. 31, 1991".

SEC. 11407. LOW-INCOME HOUSING CREDIT.

(a) Extension.-

(1) In general.-Subsection (o) of section 42 (relating to low-income housing

credit) is amended-

(A) by striking "1990" each place it appears in paragraph (1) and inserting

"1991", and

(B) by striking paragraph (2) and inserting the following new paragraph:

"(2) Exception for bond-financed buildings in progress.-For purposes of para-

graph (1)(B), a building shall be treated as placed in service before 1992 if-

"(A) the bonds with respect to such building are issued before 1992,

"(B) the taxpayer's basis in the project (of which the building is a part) as

of December 31, 1991, is more than 10 percent of the taxpayer's reasonably expec-

ted basis in such project as of December 31, 1993, and

"(C) such building is placed in service before January 1, 1994."

(2) Conforming amendment.-Subsection (a) of section 7108 of the Revenue Recon-

ciliation Act of 1989 is amended by striking paragraph (2).

(3) Effective date.-The amendments made by this subsection shall apply to cal-

endar years after 1989.

(b) Additional Amendments.-

(1) Clarification of tenant rights of 1st refusal.-Paragraph (7) of section

42(i), as redesignated by subtitle G of this title, is amended by striking "the

tenants of such building" and inserting "the tenants (in cooperative form or oth-

erwise) or resident management corporation of such building or by a qualified non-

profit organization (as defined in subsection (h)(5)(C)) or government agency".

(2) Monitoring noncompliance.-Clause (iv) of section 42(m)(1)(B) is amended to

read as follows:

"(iv) which provides a procedure that the agency (or an agent or other

private contractor of such agency) will follow in monitoring for noncompliance

with the provisions of this section and in notifying the Internal Revenue Service
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of such noncompliance which such agency becomes aware of."

(3) Treatment of section 515 rents.-Subparagraph (B) of section 42(g)(2) is

amended by striking "and" at the end of clause (ii), by striking the period at the

end of clause (iii) and inserting ", and", and by inserting after clause (iii) the

following new clause:

"(iv) does not include any rental payment to the owner of the unit to the ex-

tent such owner pays an equivalent amount to the Farmers' Home Administration un-

der section 515 of the Housing Act of 1949."

(4) Qualified census tract determinations where data not available.- Subclause

(I) of section 42(d)(5)(C)(ii) is amended by adding at the end thereof the follow-

ing new sentence: "If the Secretary of Housing and Urban Development determines

that sufficient data for any period are not available to apply this clause on the

basis of census tracts, such Secretary shall apply this clause for such period on

the basis of enumeration districts."

(5) Exception to credit denial for moderate rehabilitation assistance.-

(A) In general.-The last sentence of paragraph (2) of section 42(c), as added

by subtitle G of this title, is amended by inserting before the period "(other

than assistance under the Stewart B. McKinney Homeless Assistance Act of 1988 (as

in effect on the date of the enactment of this sentence))".

(6) AFDC recipient students not to disqualify unit.-Subparagraph (D) of sec-

tion 42(i)(3) is amended to read as follows:

"(D) Certain students not to disqualify unit.-A unit shall not fail to be

treated as a low-income unit merely because it is occupied by an individual who

is-

"(i) a student and receiving assistance under title IV of the Social Security

Act, or

"(ii) enrolled in a job training program receiving assistance under the Job

Training Partnership Act or under other similar Federal, State, or local laws."

(7) Intermediary costs considered at evaluation stage.-

(A) In general.-Subparagraph (B) of section 42(m)(2) is amended by striking

"and" at the end of clause (i), by striking the period at the end of clause (ii)

and inserting ", and", and by adding at the end thereof the following:

"(iii) the percentage of the housing credit dollar amount used for project

costs other than the cost of intermediaries.

Clause (iii) shall not be applied so as to impede the development of projects

in hard-to-develop areas."

(B) Conforming amendment.-Subparagraph (B) of section 42(m)(1) is amended by

striking clause (ii) and by redesignating clauses (iii) and (iv) as clauses (ii)

and (iii), respectively.

(8) 10-year rule not to apply to acquisition of certain single-family resid-

ences.-Clause (ii) of section 42(d)(2)(D) is amended by striking "or" at the end

of subclause (III), by striking the period at the end of subclause (IV) and in-

serting ", or", and by adding at the end thereof the following:

"(V) of a single-family residence by any individual who owned and used such

residence for no other purpose than as his principal residence."
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(9) Application of nonprofit set-aside.-Section 42(h)(5) is amended-

(A) by inserting "own an interest in the project (directly or through a part-

nership) and" after "nonprofit organization is to" in subparagraph (B),

(B) by striking "and" at the end of clause (i) of subparagraph (C), by redes-

ignating clause (ii) of such subparagraph as clause (iii), and by inserting after

clause (i) of such subparagraph the following new clause:

"(ii) such organization is determined by the State housing credit agency not

to be affiliated with or controlled by a for-profit organization; and", and

(C) by inserting "ownership and" before "material participation" in subpara-

graph (D).

(10) Effective dates.-

(A) In general.-Except as otherwise provided in this paragraph, the amendments

made by this subsection shall apply to-

(i) determinations under section 42 of the Internal Revenue Code of 1986 with

respect to housing credit dollar amounts allocated from State housing credit ceil-

ings for calendar years after 1990, or

(ii) buildings placed in service after December 31, 1990, to the extent para-

graph (1) of section 42(h) of such Code does not apply to any building by reason

of paragraph (4) thereof, but only with respect to bonds issued after such date.

(B) Tenant rights, etc.-The amendments made by paragraphs (1), (6), (8), and

(9) shall take effect on the date of the enactment of this Act.

(C) Monitoring.-The amendment made by paragraph (2) shall take effect on Janu-

ary 1, 1992, and shall apply to buildings placed in service before, on, or after

such date.

(D) Study.-The Inspector General of the Department of Housing and Urban Devel-

opment and the Secretary of the Treasury shall jointly conduct a study of the ef-

fectiveness of the amendment made by paragraph (5) in carrying out the purposes of

section 42 of the Internal Revenue Code of 1986. The report of such study shall be

submitted not later than January 1, 1993, to the Committee on Ways and Means of

the House of Representatives and the Committee on Finance of the Senate.

(c) Election To Accelerate Credit Into 1990.-

(1) In general.-At the election of an individual, the credit determined under

section 42 of the Internal Revenue Code of 1986 for the taxpayer's first taxable

year ending on or after October 25, 1990, shall be 150 percent of the amount which

would (but for this paragraph) be so allowable with respect to investments held by

such individual on or before October 25, 1990.

(2) Reduction in aggregate credit to reflect increased 1990 credit.-The ag-

gregate credit allowable to any person under section 42 of such Code with respect

to any investment for taxable years after the first taxable year referred to in

paragraph (1) shall be reduced on a pro rata basis by the amount of the increased

credit allowable by reason of paragraph (1) with respect to such first taxable

year.

(3) Election.-The election under paragraph (1) shall be made at the time and

in the manner prescribed by the Secretary of the Treasury or his delegate, and,

once made, shall be irrevocable. In the case of a partnership, such election shall
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be made by the partnership.

SEC. 11408. QUALIFIED MORTGAGE BONDS.

(a) In General.-Subparagraph (B) of section 143(a)(1) (defining qualified

mortgage bond) is amended by striking "September 30, 1990" each place it appears

and inserting "December 31, 1991".

(b) Mortgage Credit Certificates.-Subsection (h) of section 25 (relating to

interest on certain home mortgages) is amended by striking "September 30, 1990"

and inserting "December 31, 1991".

(c) Modification and Simplification of Recapture Rules.-

(1) Modification of holding period percentage.-

(A) Clause (i) of section 143(m)(4)(C) is amended to read as follows:

"(i) In general.-The term 'holding period percentage' means the percentage

determined in accordance with the following table:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(B) Subparagraph (C) of section 143(m)(4) is amended by striking clause (ii)

and by redesignating clause (iii) as clause (ii).

(C) Subparagraph (B) of section 143(m)(2) is amended by striking "10 years"

and inserting "9 years".

(2) Modification of recapture amount based on taxpayer's income.-

(A) Subparagraph (A) of section 143(m)(4) is amended by striking "and" at the

end of clause (i), by striking the period at the end of clause (ii) and inserting

", and", and by adding at the end thereof the following new clause:

"(iii) the income percentage."

(B) Paragraph (4) of section 143(m) is amended by adding at the end thereof

the following new subparagraph:

"(E) Income percentage.-The term 'income percentage' means the percent-

age (but not greater than 100 percent) which-

"(i) the excess of-

"(I) the modified adjusted gross income of the taxpayer for the taxable year

in which the disposition occurs, over

"(II) the adjusted qualifying income for such taxable year, bears to

"(ii) $5,000.

The percentage determined under the preceding sentence shall be rounded to the

nearest whole percentage point (or, if it includes a half of a percentage point,

shall be increased to the nearest whole percentage point)."

(C)(i) Paragraph (5) of section 143(m) is amended by striking all that pre-

cedes subparagraph (C) and inserting the following:

"(5) Adjusted qualifying income; modified adjusted gross income.-

"(A) Adjusted qualifying income.-For purposes of paragraph (4), the term 'ad-

justed qualifying income' means the product of-

"(i) the highest family income which (as of the date the financing was

provided) would have met the requirements of subsection (f) with respect to the

residents, and
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"(ii) 1.05 to the nth power where 'n' equals the number of full years during

the period beginning on the date the financing was provided and ending on the date

of the disposition.

For purposes of clause (i), highest family income shall be determined without

regard to subsection (f)(3)(A) and on the basis of the number of members of the

taxpayer's family as of the date of the disposition."

(ii) Subparagraph (C) of section 143(m)(5) is redesignated as subpara-

graph (B) and is amended by striking "this paragraph" and inserting "paragraph

(4)".

(3) Other changes.-

(A) Paragraph (1) of section 143(m) is amended by striking "increased by" and

all that follows and inserting "increased by the lesser of-

"(A) the recapture amount with respect to such indebtedness, or

"(B) 50 percent of the gain (if any) on the disposition of such interest."

(B) Paragraph (6) of section 143(m) is amended-

(i) by striking "Limitation" in the heading and inserting "Special rules re-

lating to limitation",

(ii) by striking the first sentence of subparagraph (A), and

(iii) by striking "the preceding sentence" in subparagraph (A) and inserting

"paragraph (1)".

(C) Clause (ii) of section 143(m)(7)(B) is amended to read as follows:

"(ii) the adjusted qualifying income (as defined in paragraph (5)) for each

category of family size for each year of the 9-year period beginning on the date

the financing was provided."

(d) Effective Dates.-

(1) Bonds.-The amendment made by subsection (a) shall apply to bonds issued

after September 30, 1990.

(2) Certificates.-The amendment made by subsection (b) shall apply to elec-

tions for periods after September 30, 1990.

(3) Simplification.-The amendment made by subsection (c) shall take effect as

if included in the amendments made by section 4005 of the Technical and Miscel-

laneous Revenue Act of 1988.

SEC. 11409. QUALIFIED SMALL ISSUE BONDS.

(a) In General.-Subparagraph (B) of section 144(a)(12) (relating to termina-

tion dates) is amended by striking "September 30, 1990" and inserting "December

31, 1991".

(b) Effective Date.-The amendment made by this section shall apply to bonds

issued after September 30, 1990.

SEC. 11410. HEALTH INSURANCE COSTS OF SELF-EMPLOYED INDIVIDUALS.

(a) In General.-Paragraph (6) of section 162(l) (relating to special rules for

health insurance costs of self-employed individuals) is amended by striking

"September 30, 1990" and inserting "December 31, 1991".
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(b) Conforming Amendment.-Subsection (a) of section 7107 of the Revenue Recon-

ciliation Act of 1989 is amended by striking paragraph (2).

(c) Effective Date.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1989.

SEC. 11411. EXPENSES FOR DRUGS FOR RARE CONDITIONS.

Subsection (e) of section 28 (relating to clinical testing expenses for cer-

tain drugs for rare diseases or conditions) is amended by striking "December 31,

1990" and inserting "December 31, 1991".

Subtitle E-Energy Incentives

PART I-MODIFICATIONS OF EXISTING CREDITS

SEC. 11501. EXTENSION AND MODIFICATION OF CREDIT FOR PRODUCING FUEL FROM NONCON-

VENTIONAL SOURCE.

(a) Extension.-Section 29(f)(1) of the Internal Revenue Code of 1986

(relating to application of section) is amended-

(1) by striking "1991" in clauses (i) and (ii) of subparagraph (A) and insert-

ing "1993", and

(2) by striking "2001" in subparagraph (B) and inserting "2003".

(b) Modification With Respect to Gas From Tight Formations.-

(1) In general.-Subparagraph (B) of section 29(c)(2) of such Code is amended

to read as follows:

"(B) Special rules for gas from tight formations.-The term 'gas produced from

a tight formation' shall only include gas from a tight formation-

"(i) which, as of April 20, 1977, was committed or dedicated to interstate

commerce (as defined in section 2(18) of the Natural Gas Policy Act of 1978, as in

effect on the date of the enactment of this clause), or

"(ii) which is produced from a well drilled after such date of enactment."

(2) Effective date.-The amendment made by paragraph (1) shall apply to gas

produced after December 31, 1990.

(c) Coordination With Enhanced Oil Recovery Credit.-

(1) In general.-Section 29(b) is amended by redesignating paragraph (5) as

paragraph (6) and by inserting after paragraph (4) the following new paragraph:

"(5) Credit reduced for enhanced oil recovery credit.-The amount allowable as

a credit under subsection (a) with respect to any project for any taxable year

(determined after application of paragraphs (1), (2), (3), and (4)) shall be re-

duced by the excess (if any) of-

"(A) the aggregate amount allowed under section 38 for the taxable year and

any prior taxable year by reason of any enhanced oil recovery credit determined

under section 43 with respect to such project, over

"(B) the aggregate amount recaptured with respect to the amount described in

subparagraph (A) under this paragraph for any prior taxable year."
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(2) Effective date.-The amendment made by paragraph (1) shall apply to taxable

years beginning after December 31, 1990.

SEC. 11502. CREDIT FOR SMALL PRODUCERS OF ETHANOL; MODIFICATION OF ALCOHOL FUELS

CREDIT.

(a) Allowance of Credit.-Section 40(a) (relating to alcohol used as fuel) is

amended-

(1) by striking the period at the end of paragraph (2) and inserting ",

plus", and

(2) by adding at the end thereof the following new paragraph:

"(3) in the case of an eligible small ethanol producer, the small ethanol pro-

ducer credit."

(b) Small Ethanol Producer Credit.-Subsection (b) of section 40 is amended-

(1) by redesignating paragraph (4) as paragraph (5),

(2) by inserting after paragraph (3) the following new paragraph:

"(4) Small ethanol producer credit.-

"(A) In general.-The small ethanol producer credit of any eligible small eth-

anol producer for any taxable year is 10 cents for each gallon of qualified ethan-

ol fuel production of such producer.

"(B) Qualified ethanol fuel production.-For purposes of this paragraph, the

term 'qualified ethanol fuel production' means any alcohol which is ethanol which

is produced by an eligible small ethanol producer, and which during the taxable

year-

"(i) is sold by such producer to another person-

"(I) for use by such other person in the production of a qualified mixture in

such other person's trade or business (other than casual off-farm production),

"(II) for use by such other person as a fuel in a trade or business, or

"(III) who sells such ethanol at retail to another person and places such

ethanol in the fuel tank of such other person, or

"(ii) is used or sold by such producer for any purpose described in clause

(i).

"(C) Limitation.-The qualified ethanol fuel production of any producer for any

taxable year shall not exceed 15,000,000 gallons.

"(D) Additional distillation excluded.-The qualified ethanol fuel production

of any producer for any taxable year shall not include any alcohol which is pur-

chased by the producer and with respect to which such producer increases the proof

of the alcohol by additional distillation."; and

(3) by striking "and Alcohol Credit" in the heading for such subsection and

inserting ", Alcohol Credit, and Small Ethanol Producer Credit".

(c) Definitions and Special Rules for Eligible Small Ethanol Producer Cred-

it.-Section 40 is amended by adding at the end thereof the following new subsec-

tion:

"(g) Definitions and Special Rules for Eligible Small Ethanol Producer Cred-

it.-For purposes of this section-
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"(1) Eligible small ethanol producer.-The term 'eligible small ethanol produ-

cer' means a person who, at all times during the taxable year, has a productive

capacity for alcohol (as defined in subsection (d)(1)(A) without regard to clauses

(i) and (ii)) not in excess of 30,000,000 gallons.

"(2) Aggregration rule.-For purposes of the 15,000,000 gallon limitation under

subsection (b)(4)(C) and the 30,000,000 gallon limitation under paragraph (1), all

members of the same controlled group of corporations (within the meaning of sec-

tion 267(f)) and all persons under common control (within the meaning of section

52(b) but determined by treating an interest of more than 50 percent as a con-

trolling interest) shall be treated as 1 person.

"(3) Partnership, s corporations, and other pass-thru entities.-In the case of

a partnership, trust, S corporation, or other pass-thru entity, the limitations

contained in subsection (b)(4)(C) and paragraph (1) shall be applied at the entity

level and at the partner or similar level.

"(4) Allocation.-For purposes of this subsection, in the case of a facility in

which more than 1 person has an interest, productive capacity shall be allocated

among such persons in such manner as the Secretary may prescribe.

"(5) Regulations.-The Secretary may prescribe such regulations as may be ne-

cessary-

"(A) to prevent the credit provided for in subsection (a)(3) from directly or

indirectly benefiting any person with a direct or indirect productive capacity of

more than 30,000,000 gallons of alcohol during the taxable year, or

"(B) to prevent any person from directly or indirectly benefiting with respect

to more than 15,000,000 gallons during the taxable year."

(d) Alcohol Not Used as Fuel.-

(1) In general.-Section 40(d)(3) is amended by redesignating subparagraph (C)

as subparagraph (D) and by inserting after subparagraph (B) the following new sub-

paragraph:

"(C) Producer credit.-If-

"(i) any credit was determined under subsection (a)(3), and

"(ii) any person does not use such fuel for a purpose described in subsection

(b)(4)(B),

then there is hereby imposed on such person a tax equal to 10 cents a gallon

for each gallon of such alcohol."

(2) Conforming amendment.-Section 40(d)(3)(D), as redesignated by paragraph

(1), is amended by striking "subparagraph (A) or (B)" and inserting "subparagraph

(A), (B), or (C)".

(e) Reduced Credit for Ethanol Blenders.-

(1) In general.-Section 40, as amended by subsection (c), is amended by adding

at the end thereof the following new subsection:

"(h) Reduced Credit for Ethanol Blenders.-In the case of any alcohol mixture

credit or alcohol credit with respect to any alcohol which is ethanol-

"(1) subsections (b)(1)(A) and (b)(2)(A) shall be applied by substituting '54

cents' for '60 cents';

"(2) subsection (b)(3) shall be applied by substituting '40 cents' for '45
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cents' and '54 cents' for '60 cents'; and

"(3) subparagraphs (A) and (B) of subsection (d)(3) shall be applied by sub-

stituting '54 cents' for '60 cents' and '40 cents' for '45 cents'."

(2) Conforming amendment.-Section 40(b) is amended by inserting ", and except

as provided in subsection (h)" in the matter preceding paragraph (1) thereof.

(f) Termination.-Subsection (e) of section 40 is amended to read as follows:

"(e) Termination.-

"(1) In general.-This section shall not apply to any sale or use-

"(A) for any period after December 31, 2000, or

"(B) for any period before January 1, 2001, during which the Highway Trust

Fund financing rate under section 4081(a)(2) is not in effect.

"(2) No carryovers to certain years after expiration.-If this section ceases

to apply for any period by reason of paragraph (1), no amount attributable to any

sale or use before the first day of such period may be carried under section 39 by

reason of this section (treating the amount allowed by reason of this section as

the first amount allowed by this subpart) to any taxable year beginning after the

3-taxable-year period beginning with the taxable year in which such first day oc-

curs."

(g) Conforming Amendments to Tariff Schedule.-

(1) Heading 9901.00.50 of the Harmonized Tariff Schedule of the United States

(19 U.S.C. 3007) is amended-

(A) by striking "15.85 cents" each place it appears and inserting "14.27

cents",

(B) by striking "12.6 cents" and inserting "11.34 cents", and

(C) by striking the date in the effective period column and inserting "Before

10/1/2000, except that the rate for articles described in this heading shall not

apply during any period before 10/1/2000 during which the Highway Trust Fund fin-

ancing rate under section 4081(a)(2) of the Internal Revenue Code of 1986 is not

in effect."

(2) Heading 9901.00.52 of the Harmonized Tariff Schedule of the United States

is amended-

(A) by striking "6.66 cents" each place it appears and inserting "5.99 cents",

(B) by striking "5.29 cents" and inserting "4.76 cents", and

(C) by striking "The earlier of 12/31/92, or the date on which Treasury regu-

lation S 1.40-1 is withdrawn or declared invalid." in the effective period column

and inserting: "Before the earlier of 10/1/2000, or the date on which Treas. Reg.

S 1.40-1 is withdrawn or declared invalid, except that the rate for articles de-

scribed in this heading shall not apply during any period before 10/1/2000 during

which the Highway Trust Fund financing rate under section 4081(a)(2) of the In-

ternal Revenue Code of 1986 is not in effect."

(h) Effective Dates.-

(1) Except as provided in paragraph (2), the amendments made by this section

shall apply to alcohol produced, and sold or used, in taxable years beginning

after December 31, 1990.

(2) The amendments made by subsection (g) shall apply to articles entered or
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withdrawn from warehouse on or after January 1, 1991.

PART II-ENHANCED OIL RECOVERY CREDIT

SEC. 11511. TAX CREDIT FOR ENHANCED OIL RECOVERY.

(a) In General.-Subpart D of part IV of subchapter A of chapter 1 (relating

to business related credits) is amended by adding at the end thereof the following

new section:

"SEC. 43. ENHANCED OIL RECOVERY CREDIT.

"(a) General Rule.-For purposes of section 38, the enhanced oil recovery cred-

it for any taxable year is an amount equal to 15 percent of the taxpayer's quali-

fied enhanced oil recovery costs for such taxable year.

"(b) Phase-Out of Credit as Crude Oil Prices Increase.-

"(1) In general.-The amount of the credit determined under subsection (a) for

any taxable year shall be reduced by an amount which bears the same ratio to the

amount of such credit (determined without regard to this paragraph) as-

"(A) the amount by which the reference price for the calendar year preceding

the calendar year in which the taxable year begins exceeds $28, bears to

"(B) $6.

"(2) Reference price.-For purposes of this subsection, the term 'reference

price' means, with respect to any calendar year, the reference price determined

for such calendar year under section 29(d)(2)(C).

"(3) Inflation adjustment.-

"(A) In general.-In the case of any taxable year beginning in a calendar year

after 1991, there shall be substituted for the $28 amount under paragraph (1)(A)

an amount equal to the product of-

"(i) $28, multiplied by

"(ii) the inflation adjustment factor for such calendar year.

"(B) Inflation adjustment factor.-The term 'inflation adjustment factor'

means, with respect to any calendar year, a fraction the numerator of which is the

GNP implicit price deflator for the preceding calendar year and the denominator of

which is the GNP implicit price deflator for 1990. For purposes of the preceding

sentence, the term 'GNP implicit price deflator' means the first revision of the

implicit price deflator for the gross national product as computed and published

by the Secretary of Commerce. Not later than April 1 of any calendar year, the

Secretary shall publish the inflation adjustment factor for the preceding calendar

year.

"(c) Qualified Enhanced Oil Recovery Costs.-For purposes of this section-

"(1) In general.-The term 'qualified enhanced oil recovery costs' means any of

the following:

"(A) Any amount paid or incurred during the taxable year for tangible prop-

erty-

"(i) which is an integral part of a qualified enhanced oil recovery project,
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and

"(ii) with respect to which depreciation (or amortization in lieu of depreci-

ation) is allowable under this chapter.

"(B) Any intangible drilling and development costs-

"(i) which are paid or incurred in connection with a qualified enhanced oil

recovery project, and

"(ii) with respect to which the taxpayer may make an election under section

263(c) for the taxable year.

"(C) Any qualified tertiary injectant expenses which are paid or incurred in

connection with a qualified enhanced oil recovery project and for which a deduc-

tion is allowable under section 193 for the taxable year.

"(2) Qualified enhanced oil recovery project.-For purposes of this subsection-

"(A) In general.-The term 'qualified enhanced oil recovery project' means any

project-

"(i) which involves the application (in accordance with sound engineering

principles) of 1 or more tertiary recovery methods (as defined in section

193(b)(3)) which can reasonably be expected to result in more than an insignific-

ant increase in the amount of crude oil which will ultimately be recovered,

"(ii) which is located within the United States (within the meaning of sec-

tion 638(1)), and

"(iii) with respect to which the first injection of liquids, gases, or other

matter commences after December 31, 1990.

"(B) Certification.-A project shall not be treated as a qualified enhanced oil

recovery project unless the operator submits to the Secretary (at such times and

in such manner as the Secretary provides) a certification from a petroleum engin-

eer that the project meets (and continues to meet) the requirements of subpara-

graph (A).

"(3) At-risk limitation.-For purposes of determining qualified enhanced oil

recovery costs, rules similar to the rules of section 49(a)(1), section 49(a)(2),

and section 49(b) shall apply.

"(4) Special rule for certain gas displacement projects.-For purposes of this

section, immiscible non-hydrocarbon gas displacement shall be treated as a ter-

tiary recovery method under section 193(b)(3).

"(d) Other Rules.-

"(1) Disallowance of deduction.-Any deduction allowable under this chapter for

any costs taken into account in computing the amount of the credit determined un-

der subsection (a) shall be reduced by the amount of such credit attributable to

such costs.

"(2) Basis adjustments.-For purposes of this subtitle, if a credit is determ-

ined under this section for any expenditure with respect to any property, the in-

crease in the basis of such property which would (but for this subsection) result

from such expenditure shall be reduced by the amount of the credit so allowed.

"(e) Election To Have Credit Not Apply.-

"(1) In general.-A taxpayer may elect to have this section not apply for any

taxable year.
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"(2) Time for making election.-An election under paragraph (1) for any taxable

year may be made (or revoked) at any time before the expiration of the 3-year

period beginning on the last date prescribed by law for filing the return for such

taxable year (determined without regard to extensions).

"(3) Manner of making election.-An election under paragraph (1) (or revocation

thereof) shall be made in such manner as the Secretary may by regulations pre-

scribe."

(b) Addition to General Business Credit.-

(1) In general.-Section 38(b) (defining current year business credit) is

amended by striking "plus" at the end of paragraph (4), by striking the period at

the end of paragraph (5) and inserting ", plus", and by adding at the end thereof

the following new paragraph:

"(6) the enhanced oil recovery credit under section 43(a)."

(2) Carrybacks.-Section 39(d) is amended by adding at the end thereof the fol-

lowing new paragraph:

"(5) No carryback of enhanced oil recovery credit before 1991.-No portion of

the unused business credit for any taxable year which is attributable to the cred-

it determined under section 43(a) (relating to enhanced oil recovery credit) may

be carried to a taxable year beginning before January 1, 1991."

(3) Deduction for unused credit.-Section 196(c) is amended by striking "and"

at the end of paragraph (3), by striking the period at the end of paragraph (4)

and inserting ", and", and by adding at the end thereof the following new para-

graph:

"(5) the enhanced oil recovery credit determined under section 43(a)."

(c) Conforming Amendments.-

(1) The table of sections for subpart D of part IV of subchapter A of chapter

1 is amended by adding at the end thereof the following new item:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(2) Subsection (m) of section 6501 is amended by striking "44B" each place it

appears and inserting "43 or 44B".

(d) Effective Dates.-

(1) In general.-The amendments made by this section shall apply to costs paid

or incurred in taxable years beginning after December 31, 1990.

(2) Special rule for significant expansion of projects.-For purposes of sec-

tion 43(c)(2)(A)(iii) of the Internal Revenue Code of 1986 (as added by subsection

(a)), any significant expansion after December 31, 1990, of a project begun before

January 1, 1991, shall be treated as a project with respect to which the first in-

jection commences after December 31, 1990.

PART III-MODIFICATIONS OF PERCENTAGE DEPLETION

SEC. 11521. PERCENTAGE DEPLETION PERMITTED AFTER TRANSFER OF PROVEN PROPERTY.

(a) In General.-Subsection (c) of section 613A (relating to limitations on

percentage depletion in the case of oil and gas wells) is amended by striking
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paragraphs (9) and (10) and by redesignating paragraphs (11), (12), and (13) as

paragraphs (9), (10), and (11), respectively.

(b) Technical Amendment.-Paragraph (11) of section 613A(c), as redesignated by

subsection (a), is amended by striking subparagraphs (C) and (D).

(c) Effective Date.-The amendments made by this section shall apply to trans-

fers after October 11, 1990.

SEC. 11522. NET INCOME LIMITATION ON PERCENTAGE DEPLETION INCREASED FROM 50 PER-

CENT TO 100 PERCENT OF PROPERTY NET INCOME FOR OIL AND GAS PROPERTIES.

(a) In General.-The second sentence of subsection (a) of section

613 (relating to percentage depletion) is amended by inserting "(100 percent in

the case of oil and gas properties)" after "50 percent".

(b) Conforming Amendments.-

(1) Subparagraph (C) of section 613A(c)(7) is amended by striking "50- per-

cent" and inserting "taxable income".

(2) Section 614(d) is amended by striking "50 percent" and inserting "taxable

income".

(c) Effective Date.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1990.

SEC. 11523. INCREASE IN PERCENTAGE DEPLETION ALLOWANCE FOR MARGINAL PRODUCTION.

(a) In General.-Paragraph (6) of section 613A(c) is amended to read as fol-

lows:

"(6) Oil and natural gas produced from marginal properties.-

"(A) In general.-Except as provided in subsection (d) and subparagraph (B),

the allowance for depletion under section 611 shall be computed in accordance with

section 613 with respect to-

"(i) so much of the taxpayer's average daily marginal production of domestic

crude oil as does not exceed the taxpayer's depletable oil quantity (determined

without regard to paragraph (3)(A)(ii)), and

"(ii) so much of the taxpayer's average daily marginal production of domestic

natural gas as does not exceed the taxpayer's depletable natural gas quantity

(determined without regard to paragraph (3)(A)(ii)),

and the applicable percentage shall be deemed to be specified in subsection

(b) of section 613 for purposes of subsection (a) of that section.

"(B) Election to have paragraph apply to pro rata portion of marginal produc-

tion.-If the taxpayer elects to have this subparagraph apply for any taxable year,

the rules of subparagraph (A) shall apply to the average daily marginal production

of domestic crude oil or domestic natural gas of the taxpayer to which paragraph

(1) would have applied without regard to this paragraph.

"(C) Applicable percentage.-For purposes of subparagraph (A), the

term 'applicable percentage' means the percentage (not greater than 25 percent)

equal to the sum of-

"(i) 15 percent, plus
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"(ii) 1 percentage point for each whole dollar by which $20 exceeds the ref-

erence price for crude oil for the calendar year preceding the calendar year in

which the taxable year begins.

For purposes of this paragraph, the term 'reference price' means, with respect

to any calendar year, the reference price determined for such calendar year under

section 29(d)(2)(C).

"(D) Marginal production.-The term 'marginal production' means domestic crude

oil or domestic natural gas which is produced during any taxable year from a prop-

erty which-

"(i) is a stripper well property for the calendar year in which the taxable

year begins, or

"(ii) is a property substantially all of the production of which during such

calendar year is heavy oil.

"(E) Stripper well property.-For purposes of this paragraph, the

term 'stripper well property' means, with respect to any calendar year, any prop-

erty with respect to which the amount determined by dividing-

"(i) the average daily production of domestic crude oil and domestic natural

gas from producing wells on such property for such calendar year, by

"(ii) the number of such wells,

is 15 barrel equivalents or less.

"(F) Heavy oil.-For purposes of this paragraph, the term 'heavy oil' means do-

mestic crude oil produced from any property if such crude oil had a weighted aver-

age gravity of 20 degrees API or less (corrected to 60 degrees Fahrenheit).

"(G) Average daily marginal production.-For purposes of this subsection-

"(i) the taxpayer's average daily marginal production of domestic crude oil

or natural gas for any taxable year shall be determined by dividing the taxpayer's

aggregate marginal production of domestic crude oil or natural gas, as the case

may be, during the taxable year by the number of days in such taxable year, and

"(ii) in the case of a taxpayer holding a partial interest in the production

from any property (including any interest held in any partnership), such taxpay-

er's production shall be considered to be that amount of such production determ-

ined by multiplying the total production of such property by the taxpayer's per-

centage participation in the revenues from such property."

(b) Conforming Amendments.-Section 613A(c)(3)(A) is amended-

(1) by striking clause (ii) and inserting:

"(ii) except in the case of a taxpayer making an election under paragraph

(6)(B), the taxpayer's average daily marginal production for the taxable year.",

and

(2) by striking the last sentence.

(c) Effective Date.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1990.

PART IV-MINIMUM TAX TREATMENT

SEC. 11531. SPECIAL ENERGY DEDUCTION FOR MINIMUM TAX.
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(a) In General.-Section 56 (relating to adjustments in computing alternative

minimum taxable income) is amended by adding at the end thereof the following new

subsection:

"(h) Adjustment Based on Energy Preferences.-

"(1) In general.-In computing the alternative minimum taxable income of any

taxpayer other than an integrated oil company for any taxable year beginning after

1990, there shall be allowed as a deduction an amount equal to the lesser of-

"(A) the alternative tax energy preference deduction, or

"(B) 40 percent of alternative minimum taxable income.

"(2) Phase-out of deduction as oil prices increase.-The amount of the deduc-

tion under paragraph (1) (determined without regard to this paragraph) shall be

reduced (but not below zero) by the amount which bears the same ratio to such

amount as-

"(A) the excess of the reference price of crude oil for the calendar year pre-

ceding the calendar year in which the taxable year begins over $28, bears to

"(B) $6.

For purposes of this paragraph, the reference price for any calendar year

shall be determined under section 29(d)(2)(C) and the $28 amount under subpara-

graph (A) shall be adjusted at the same time and in the same manner as under sec-

tion 43(b)(3).

"(3) Alternative tax energy preference deduction.-For purposes of paragraph

(1), the term 'alternative tax energy preference deduction' means an amount equal

to the sum of-

"(A) in the case of the intangible drilling cost preference, an amount equal

to the sum of-

"(i) 75 percent of the portion of the intangible drilling cost preference at-

tributable to qualified exploratory costs, plus

"(ii) 15 percent of the excess (if any) of-

"(I) the intangible drilling cost preference, over

"(II) the portion of the intangible drilling cost preference attributable to

qualified exploratory costs, plus

"(B) 50 percent of the marginal production depletion preference.

"(4) Intangible drilling cost preference.-For purposes of this subsection-

"(A) In general.-The term 'intangible drilling cost preference' means the

amount by which alternative minimum taxable income would be reduced if it were

computed without regard to section 57(a)(2) and subsection (g)(4)(D)(i).

"(B) Portion attributable to qualified exploratory costs.-For purposes of sub-

paragraph (A), the portion of the intangible drilling cost preference attributable

to qualified exploratory costs is an amount which bears the same ratio to the in-

tangible drilling cost preference as-

"(i) the qualified exploratory costs of the taxpayer for the taxable year,

bear to

"(ii) the total intangible drilling and development costs with respect to

which the taxpayer may make an election under section 263(c) for the taxable year.

"(5) Marginal production depletion preference.-For purposes of this subsec-

H.R. CONF. REP. 101-964 Page 488
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS56&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS29&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS43&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS43&FindType=L


tion, the term 'marginal production depletion preference' means the amount by

which alternative minimum taxable income would be reduced if it were computed as

if section 57(a)(1) and subsection (g)(4)(G) did not apply to any allowance for

depletion determined under section 613A(c)(6).

"(6) Qualified exploratory costs.-For purposes of this subsection-

"(A) In general.-The term 'qualified exploratory costs' means intangible

drilling and development costs of a taxpayer other than an integrated oil company

which-

"(i) the taxpayer may elect to deduct as expenses under section 263(c), and

"(ii) are paid or incurred in connection with the drilling of an exploratory

well located in the United States (within the meaning of section 638(1)).

"(B) Exploratory well.-The term 'exploratory well' means any of the following

oil or gas wells:

"(i) An oil or gas well which is completed (or if not completed, with respect

to which drilling operations cease) before the completion of any other well which-

"(I) is located within 1.25 miles from the well, and

"(II) is capable of production in commercial quantities.

"(ii) An oil or gas well which is not described in clause (i) but which has a

total depth which is at least 800 feet below the deepest completion depth of any

well within 1.25 miles which is capable of production in commercial quantities.

"(iii) An oil or gas well capable of production in commercial quantities

which is not described in clause (i) or (ii) but which is completed into a new

reservoir, except that this clause shall not apply to a gas well if the gas is

produced (or to be produced) from Devonian shale, coal seams, or a tight formation

(determined in a manner similar to the manner under section 29(c)(2)).

A well shall not be treated as an exploratory well unless the operator submits

to the Secretary (at such time and in such manner as the Secretary may provide) a

certification from a petroleum engineer that the well is described in one of the

preceding clauses.

"(C) Certain costs not included.-The term 'qualified exploratory costs' shall

not include any cost paid or incurred-

"(i) in constructing, acquiring, transporting, erecting, or installing an

offshore platform, or

"(ii) with respect to the drilling of a well from an offshore platform unless

it is the first well which penetrates a reservoir.

"(D) Integrated oil company.-For purposes of this paragraph, the

term 'integrated oil company' means, with respect to any taxable year, any produ-

cer of crude oil to whom subsection (c) of section 613A does not apply by reason

of paragraph (2) or (4) of section 613A(d).

"(7) Special rules.-

"(A) Alternative minimum taxable income.-For purposes of paragraphs (1)(B),

(4)(A), and (5), alternative minimum taxable income shall be determined without

regard to the deduction allowable under this subsection and the alternative tax

net operating loss deduction under subsection (a)(4).

"(B) Geothermal deposits.-For purposes of this subsection, intangible drilling
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and development costs shall not include costs with respect to wells drilled for

any geothermal deposits (as defined in section 613(e)(3)).

"(8) Regulations.-The Secretary may by regulation provide for appropriate ad-

justments in computing alternative minimum taxable income or adjusted current

earnings for any taxable year following a taxable year for which a deduction was

allowed under this subsection to ensure that no double benefit is allowed by reas-

on of such deduction."

(b) Conforming Amendments.-

(1) Section 56(d)(1)(A) is amended to read as follows:

"(A) the amount of such deduction shall not exceed the excess (if any) of-

"(i) 90 percent of alternative minimum taxable income determined without re-

gard to such deduction and the deduction under subsection (h), over

"(ii) the deduction under subsection (h), and".

(2) Section 59(a)(2)(A)(ii) is amended by inserting "and the alternative tax

energy preference deduction under section 56(h)" after "deduction".

(3) Section 59A(b)(1) is amended by inserting "or the alternative tax energy

preference deduction under section 56(h)" before ", and".

(c) Effective Date.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1990.

Subtitle F-Small Business Incentives

PART I-TREATMENT OF ESTATE TAX FREEZES

SEC. 11601. REPEAL OF SECTION 2036(c).

(a) In General.-Section 2036 (relating to transfers with retained life estate)

is amended by striking subsection (c) and by redesignating subsection (d) as sub-

section (c).

(b) Conforming Amendments.-

(1) Section 2207B is amended-

(A) by striking subsection (b) and redesignating subsections (c), (d),

and (e) as subsections (b), (c), and (d), respectively,

(B) by striking "subsections (a) and (b)" in subsection (c) (as so redesig-

nated) and inserting "subsection (a)", and

(C) by striking "subsections (a), (b), and (c)" in subsection (c) (as so re-

designated) and inserting "subsections (a) and (b)".

(2) Section 2501(d) is amended by striking paragraph (3).

(c) Effective Date.-The amendments made by this section shall apply in the

case of property transferred after December 17, 1987.

SEC. 11602. SPECIAL VALUATION RULES.

(a) In General.-Subtitle B is amended by adding at the end thereof the follow-

ing new chapter:
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"CHAPTER 14-SPECIAL VALUATION RULES

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"SEC. 2701. SPECIAL VALUATION RULES IN CASE OF TRANSFERS OF CERTAIN INTERESTS IN

CORPORATIONS OR PARTNERSHIPS.

"(a) Valuation Rules.-

"(1) In general.-Solely for purposes of determining whether a transfer of an

interest in a corporation or partnership to (or for the benefit of) a member of

the transferor's family is a gift (and the value of such transfer), the value of

any right-

"(A) which is described in subparagraph (A) or (B) of subsection (b)(1), and

"(B) which is with respect to any applicable retained interest that is held by

the transferor or an applicable family member immediately after the transfer,

shall be determined under paragraph (3). This paragraph shall not apply to the

transfer of any interest for which market quotations are readily available (as of

the date of transfer) on an established securities market.

"(2) Exceptions for marketable retained interests, etc.-Paragraph (1) shall

not apply to any right with respect to an applicable retained interest if-

"(A) market quotations are readily available (as of the date of the transfer)

for such interest on an established securities market,

"(B) such interest is of the same class as the transferred interest, or

"(C) such interest is proportionally the same as the transferred interest,

without regard to nonlapsing differences in voting power (or, for a partnership,

nonlapsing differences with respect to management and limitations on liability).

Subparagraph (C) shall not apply to any interest in a partnership if the

transferor or an applicable family member has the right to alter the liability of

the transferee of the transferred property. Except as provided by the Secretary,

any difference described in subparagraph (C) which lapses by reason of any Federal

or State law shall be treated as a nonlapsing difference for purposes of such sub-

paragraph.

"(3) Valuation of rights to which paragraph (1) applies.-

"(A) In general.-The value of any right described in paragraph (1), other than

a distribution right which consists of a right to receive a qualified payment,

shall be treated as being zero.

"(B) Valuation of qualified payments.-If-

"(i) any applicable retained interest confers a distribution right which con-

sists of the right to a qualified payment, and

"(ii) there are 1 or more liquidation, put, call, or conversion rights with

respect to such interest,

the value of all such rights shall be determined as if each liquidation, put,

call, or conversion right were exercised in the manner resulting in the lowest

value being determined for all such rights.

"(4) Minimum valuation of junior equity.-
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"(A) In general.-In the case of a transfer described in paragraph (1) of a ju-

nior equity interest in a corporation or partnership, such interest shall in no

event be valued at an amount less than the value which would be determined if the

total value of all of the junior equity interests in the entity were equal to 10

percent of the sum of-

"(i) the total value of all of the equity interests in such entity, plus

"(ii) the total amount of indebtedness of such entity to the transferor (or

an applicable family member).

"(B) Definitions.-For purposes of this paragraph-

"(i) Junior equity interest.-The term 'junior equity interest' means common

stock or, in the case of a partnership, any partnership interest under which the

rights as to income and capital are junior to the rights of all other classes of

equity interests.

"(ii) Equity interest.-The term 'equity interest' means stock or any interest

as a partner, as the case may be.

"(b) Applicable Retained Interests.-For purposes of this section-

"(1) In general.-The term 'applicable retained interest' means any interest in

an entity with respect to which there is-

"(A) a distribution right, but only if, immediately before the transfer de-

scribed in subsection (a)(1), the transferor and applicable family members hold

(after application of subsection (e)(3)) control of the entity, or

"(B) a liquidation, put, call, or conversion right.

"(2) Control.-For purposes of paragraph (1)-

"(A) Corporations.-In the case of a corporation, the term 'control' means the

holding of at least 50 percent (by vote or value) of the stock of the corporation.

"(B) Partnerships.-In the case of a partnership, the term 'control' means-

"(i) the holding of at least 50 percent of the capital or profits interests

in the partnership, or

"(ii) in the case of a limited partnership, the holding of any interest as a

general partner.

"(c) Distribution and Other Rights; Qualified Payments.-For purposes of this

section-

"(1) Distribution right.-

"(A) In general.-The term 'distribution right' means-

"(i) a right to distributions from a corporation with respect to its stock,

and

"(ii) a right to distributions from a partnership with respect to a partner's

interest in the partnership.

"(B) Exceptions.-The term 'distribution right' does not include-

"(i) a right to distributions with respect to any junior equity interest (as

defined in subsection (a)(4)(B)(i)),

"(ii) any liquidation, put, call, or conversion right, or

"(iii) any right to receive any guaranteed payment described in section

707(c) of a fixed amount.

"(2) Liquidation, etc. rights.-
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"(A) In general.-The term 'liquidation, put, call, or conversion right' means

any liquidation, put, call, or conversion right, or any similar right, the exer-

cise or nonexercise of which affects the value of the transferred interest.

"(B) Exception for fixed rights.-

"(i) In general.-The term 'liquidation, put, call, or conversion right' does

not include any right which must be exercised at a specific time and at a specific

amount.

"(ii) Treatment of certain rights.-If a right is assumed to be exercised in a

particular manner under subsection (a)(3)(B), such right shall be treated as so

exercised for purposes of clause (i).

"(C) Exception for certain rights to convert.-The term 'liquidation, put,

call, or conversion right' does not include any right which-

"(i) is a right to convert into a fixed number (or a fixed percentage) of

shares of the same class of stock in a corporation as the transferred stock in

such corporation under subsection (a)(1) (or stock which would be of the same

class but for nonlapsing differences in voting power),

"(ii) is nonlapsing,

"(iii) is subject to proportionate adjustments for splits, combinations, re-

classifications, and similar changes in the capital stock, and

"(iv) is subject to adjustments similar to the adjustments under subsection

(d) for accumulated but unpaid distributions.

A rule similar to the rule of the preceding sentence shall apply for partner-

ships.

"(3) Qualified payment.-

"(A) In general.-Except as otherwise provided in this paragraph, the

term 'qualified payment' means any dividend payable on a periodic basis under any

cumulative preferred stock (or a comparable payment under any partnership in-

terest) to the extent that such dividend (or comparable payment) is determined at

a fixed rate.

"(B) Treatment of variable rate payments.-For purposes of subparagraph (A), a

payment shall be treated as fixed as to rate if such payment is determined at a

rate which bears a fixed relationship to a specified market interest rate.

"(C) Elections.-

"(i) Waiver of qualified payment treatment.-A transferor or applicable family

member may elect with respect to payments under any interest specified in such

election to treat such payments as payments which are not qualified payments.

"(ii) Election to have interest treated as qualified payment.-A transferor or

any applicable family member may elect to treat any distribution right as a quali-

fied payment, to be paid in the amounts and at the times specified in such elec-

tion. The preceding sentence shall apply only to the extent that the amounts and

times so specified are not inconsistent with the underlying legal instrument giv-

ing rise to such right.

"(iii) Elections irrevocable.-Any election under this subparagraph with re-

spect to an interest shall, once made, be irrevocable.

"(d) Transfer Tax Treatment of Cumulative But Unpaid Distributions.-
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"(1) In general.-If a taxable event occurs with respect to any distribution

right to which subsection (a)(3)(B) applied, the following shall be increased by

the amount determined under paragraph (2):

"(A) The taxable estate of the transferor in the case of a taxable event de-

scribed in paragraph (3)(A)(i).

"(B) The taxable gifts of the transferor for the calendar year in which the

taxable event occurs in the case of a taxable event described in paragraph (3)(A)

(ii) or (iii).

"(2) Amount of increase.-

"(A) In general.-The amount of the increase determined under this paragraph

shall be the excess (if any) of-

"(i) the value of the qualified payments payable during the period beginning

on the date of the transfer under subsection (a)(1) and ending on the date of the

taxable event determined as if-

"(I) all such payments were paid on the date payment was due, and

"(II) all such payments were reinvested by the transferor as of the date of

payment at a yield equal to the discount rate used in determining the value of the

applicable retained interest described in subsection (a)(1), over

"(ii) the value of such payments paid during such period computed under

clause (i) on the basis of the time when such payments were actually paid.

"(B) Limitation on amount of increase.-

"(i) In general.-The amount of the increase under subparagraph (A) shall not

exceed the applicable percentage of the excess (if any) of-

"(I) the value (determined as of the date of the taxable event) of all equity

interests in the entity which are junior to the applicable retained interest, over

"(II) the value of such interests (determined as of the date of the transfer

to which subsection (a)(1) applied).

"(ii) Applicable percentage.-For purposes of clause (i), the applicable per-

centage is the percentage determined by dividing-

"(I) the number of shares in the corporation held (as of the date of the tax-

able event) by the transferor which are applicable retained interests of the same

class, by

"(II) the total number of shares in such corporation (as of such date) which

are of the same class as the class described in subclause (I).

A similar percentage shall be determined in the case of interests in a part-

nership.

"(iii) Definition.-For purposes of this subparagraph, the term 'equity in-

terest' has the meaning given such term by subsection (a)(4)(B).

"(C) Grace period.-For purposes of subparagraph (A), any payment of any dis-

tribution during the 4-year period beginning on its due date shall be treated as

having been made on such due date.

"(3) Taxable events.-For purposes of this subsection-

"(A) In general.-The term 'taxable event' means any of the following:

"(i) The death of the transferor if the applicable retained interest confer-

ring the distribution right is includible in the estate of the transferor.
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"(ii) The transfer of such applicable retained interest.

"(iii) At the election of the taxpayer, the payment of any qualified payment

after the period described in paragraph (2)(C), but only with respect to the peri-

od ending on the date of such payment.

"(B) Exception where spouse is transferee.-

"(i) Deathtime transfers.-Subparagraph (A)(i) shall not apply to any interest

includible in the gross estate of the transferor if a deduction with respect to

such interest is allowable under section 2056 or 2106(a)(3).

"(ii) Lifetime transfers.-A transfer to the spouse of the transferor shall

not be treated as a taxable event under subparagraph (A)(ii) if such transfer does

not result in a taxable gift by reason of-

"(I) any deduction allowed under section 2523, or

"(II) consideration for the transfer provided by the spouse.

"(iii) Spouse succeeds to treatment of transferor.-If an event is not treated

as a taxable event by reason of this subparagraph, the transferee spouse or sur-

viving spouse (as the case may be) shall be treated in the same manner as the

transferor in applying this subsection with respect to the interest involved.

"(4) Special rules for applicable family members.-

"(A) Family member treated in same manner as transferor.-For purposes of this

subsection, an applicable family member shall be treated in the same manner as the

transferor with respect to any distribution right retained by such family member

to which subsection (a)(3)(B) applied.

"(B) Transfer to applicable family member.-In the case of a taxable event de-

scribed in paragraph (3)(A)(ii) involving the transfer of an applicable retained

interest to an applicable family member (other than the spouse of the transferor),

the applicable family member shall be treated in the same manner as the transferor

in applying this subsection to distributions accumulating with respect to such in-

terest after such taxable event.

"(5) Transfer to include termination.-For purposes of this subsection, any

termination of an interest shall be treated as a transfer.

"(e) Other Definitions and Rules.-For purposes of this section-

"(1) Member of the family.-The term 'member of the family' means, with respect

to any transferor-

"(A) the transferor's spouse,

"(B) a lineal descendant of the transferor or the transferor's spouse, and

"(C) the spouse of any such descendant.

"(2) Applicable family member.-The term 'applicable family member' means, with

respect to any transferor-

"(A) the transferor's spouse,

"(B) an ancestor of the transferor or the transferor's spouse, and

"(C) the spouse of any such ancestor.

"(3) Attribution rules.-

"(A) Indirect holdings and transfers.-An individual shall be treated as hold-

ing any interest to the extent such interest is held indirectly by such individual

through a corporation, partnership, trust, or other entity. If any individual is
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treated as holding any interest by reason of the preceding sentence, any transfer

which results in such interest being treated as no longer held by such individual

shall be treated as a transfer of such interest.

"(B) Control.-For purposes of subsections (b)(1), an individual shall be

treated as holding any interest held by the individual's brothers, sisters, or

lineal descendants.

"(4) Effect of adoption.-A relationship by legal adoption shall be treated as

a relationship by blood.

"(5) Certain changes treated as transfers.-Except as provided in regulations,

a contribution to capital or a redemption, recapitalization, or other change in

the capital structure of a corporation or partnership shall be treated as a trans-

fer of an interest in such entity to which this section applies if the taxpayer or

an applicable family member-

"(A) receives an applicable retained interest in such entity pursuant to such

contribution to capital or such redemption, recapitalization, or other change, or

"(B) under regulations, otherwise holds, immediately after the transfer, an

applicable retained interest in such entity.

This paragraph shall not apply to any transaction (other than a contribution

to capital) if the interests in the entity held by the transferor, applicable fam-

ily members, and members of the transferor's family before and after the transac-

tion are substantially identical.

"(6) Adjustments.-Under regulations prescribed by the Secretary, if there is

any subsequent transfer, or inclusion in the gross estate, of any applicable re-

tained interest which was valued under the rules of subsection (a), appropriate

adjustments shall be made for purposes of chapter 11, 12, or 13 to reflect the in-

crease in the amount of any prior taxable gift made by the transferor or decedent

by reason of such valuation.

"(7) Treatment as separate interests.-The Secretary may by regulation provide

that any applicable retained interest shall be treated as 2 or more separate in-

terests for purposes of this section.

"SEC. 2702. SPECIAL VALUATION RULES IN CASE OF TRANSFERS OF INTERESTS IN TRUSTS.

"(a) Valuation Rules.-

"(1) In general.-Solely for purposes of determining whether a transfer of an

interest in trust to (or for the benefit of) a member of the transferor's family

is a gift (and the value of such transfer), the value of any interest in such

trust retained by the transferor or any applicable family member (as defined in

section 2701(e)(2)) shall be determined as provided in paragraph (2).

"(2) Valuation of retained interests.-

"(A) In general.-The value of any retained interest which is not a qualified

interest shall be treated as being zero.

"(B) Valuation of qualified interest.-The value of any retained interest which

is a qualified interest shall be determined under section 7520.

"(3) Exceptions.-
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"(A) In general.-This subsection shall not apply to any transfer-

"(i) to the extent such transfer is an incomplete transfer, or

"(ii) if such transfer involves the transfer of an interest in trust all the

property in which consists of a residence to be used as a personal residence by

persons holding term interests in such trust.

"(B) Incomplete transfer.-For purposes of subparagraph (A), the term 'incom-

plete transfer' means any transfer which would not be treated as a gift whether or

not consideration was received for such transfer.

"(b) Qualified Interest.-For purposes of this section, the term 'qualified in-

terest' means-

"(1) any interest which consists of the right to receive fixed amounts payable

not less frequently than annually,

"(2) any interest which consists of the right to receive amounts which are

payable not less frequently than annually and are a fixed percentage of the fair

market value of the property in the trust (determined annually), and

"(3) any noncontingent remainder interest if all of the other interests in the

trust consist of interests described in paragraph (1) or (2).

"(c) Certain Property Treated as Held in Trust.-For purposes of this section-

"(1) In general.-The transfer of an interest in property with respect to which

there is 1 or more term interests shall be treated as a transfer of an interest in

a trust.

"(2) Joint purchases.-If 2 or more members of the same family acquire in-

terests in any property described in paragraph (1) in the same transaction (or a

series of related transactions), the person (or persons) acquiring the term in-

terests in such property shall be treated as having acquired the entire property

and then transferred to the other persons the interests acquired by such other

persons in the transaction (or series of transactions). Such transfer shall be

treated as made in exchange for the consideration (if any) provided by such other

persons for the acquisition of their interests in such property.

"(3) Term interest.-The term 'term interest' means-

"(A) a life interest in property, or

"(B) an interest in property for a term of years.

"(4) Valuation rule for certain term interests.-If the nonexercise of rights

under a term interest in tangible property would not have a substantial effect on

the valuation of the remainder interest in such property-

"(A) subparagraph (A) of subsection (a)(2) shall not apply to such term in-

terest, and

"(B) the value of such term interest for purposes of applying subsec-

tion (a)(1) shall be the amount which the holder of the term interest establishes

as the amount for which such interest could be sold to an unrelated third party.

"(d) Treatment of Transfers of Interests in Portion of Trust.-In the case of a

transfer of an income or remainder interest with respect to a specified portion of

the property in a trust, only such portion shall be taken into account in applying

this section to such transfer.

"(e) Member of the Family.-For purposes of this section, the term 'member of
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the family' shall have the meaning given such term by section 2704(c)(2).

"SEC. 2703. CERTAIN RIGHTS AND RESTRICTIONS DISREGARDED.

"(a) General Rule.-For purposes of this subtitle, the value of any property

shall be determined without regard to-

"(1) any option, agreement, or other right to acquire or use the property at a

price less than the fair market value of the property (without regard to such op-

tion, agreement, or right), or

"(2) any restriction on the right to sell or use such property.

"(b) Exceptions.-Subsection (a) shall not apply to any option, agreement,

right, or restriction which meets each of the following requirements:

"(1) It is a bona fide business arrangement.

"(2) It is not a device to transfer such property to members of the decedent's

family for less than full and adequate consideration in money or money's worth.

"(3) Its terms are comparable to similar arrangements entered into by persons

in an arms' length transaction.

"SEC. 2704. TREATMENT OF CERTAIN LAPSING RIGHTS AND RESTRICTIONS.

"(a) Treatment of Lapsed Voting or Liquidation Rights.-

"(1) In general.-For purposes of this subtitle, if-

"(A) there is a lapse of any voting or liquidation right in a corporation or

partnership, and

"(B) the individual holding such right immediately before the lapse and mem-

bers of such individual's family hold, both before and after the lapse, control of

the entity,

such lapse shall be treated as a transfer by such individual by gift, or a

transfer which is includible in the gross estate of the decedent, whichever is ap-

plicable, in the amount determined under paragraph (2).

"(2) Amount of transfer.-For purposes of paragraph (1), the amount determined

under this paragraph is the excess (if any) of-

"(A) the value of all interests in the entity held by the individual described

in paragraph (1) immediately before the lapse (determined as if the voting and li-

quidation rights were nonlapsing), over

"(B) the value of such interests immediately after the lapse.

"(3) Similar rights.-The Secretary may by regulations apply this subsection to

rights similar to voting and liquidation rights.

"(b) Certain Restrictions on Liquidation Disregarded.-

"(1) In general.-For purposes of this subtitle, if-

"(A) there is a transfer of an interest in a corporation or partnership

to (or for the benefit of) a member of the transferor's family, and

"(B) the transferor and members of the transferor's family hold, immediately

before the transfer, control of the entity,

any applicable restriction shall be disregarded in determining the value of

the transferred interest.
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"(2) Applicable restriction.-For purposes of this subsection, the

term 'applicable restriction' means any restriction-

"(A) which effectively limits the ability of the corporation or partnership to

liquidate, and

"(B) with respect to which either of the following applies:

"(i) The restriction lapses, in whole or in part, after the transfer referred

to in paragraph (1).

"(ii) The transferor or any member of the transferor's family, either alone

or collectively, has the right after such transfer to remove, in whole or in part,

the restriction.

"(3) Exceptions.-The term 'applicable restriction' shall not include-

"(A) any commercially reasonable restriction which arises as part of any fin-

ancing by the corporation or partnership with a person who is not related to the

transferor or transferee, or a member of the family of either, or

"(B) any restriction imposed, or required to be imposed, by any Federal or

State law.

"(4) Other restrictions.-The Secretary may by regulations provide that other

restrictions shall be disregarded in determining the value of the transfer of any

interest in a corporation or partnership to a member of the transferor's family if

such restriction has the effect of reducing the value of the transferred interest

for purposes of this subtitle but does not ultimately reduce the value of such in-

terest to the transferee.

"(c) Definitions and Special Rules.-For purposes of this section-

"(1) Control.-The term 'control' has the meaning given such term by section

2701(b)(2).

"(2) Member of the family.-The term 'member of the family' means, with respect

to any individual-

"(A) such individual's spouse,

"(B) any ancestor or lineal descendant of such individual or such individual's

spouse,

"(C) any brother or sister of the individual, and

"(D) any spouse of any individual described in subparagraph (B) or (C).

"(3) Attribution.-The rule of section 2701(e)(3)(A) shall apply for purposes

of determining the interests held by any individual."

(b) Extension of Statute of Limitations.-Subsection (c) of section 6501

(relating to limitations on assessment and collection) is amended by adding at the

end thereof the following new paragraph:

"(9) Gift tax on certain gifts not shown on return.-If any gift of property

the value of which is determined under section 2701 or 2702 (or any increase in

taxable gifts required under section 2701(d)) is required to be shown on a return

of tax imposed by chapter 12 (without regard to section 2503(b)), and is not shown

on such return, any tax imposed by chapter 12 on such gift may be assessed, or a

proceeding in court for the collection of such tax may be begun without assess-

ment, at any time. The preceding sentence shall not apply to any item not shown as

a gift on such return if such item is disclosed in such return, or in a statement
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attached to the return, in a manner adequate to apprise the Secretary of the

nature of such item."

(c) Conforming Amendment.-The table of chapters for subtitle B is amended by

adding at the end thereof the following item:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(d) Study.-The Secretary of the Treasury shall conduct a study of-

(1) the prevalence and types of options and agreements used to distort the

valuation of property for purposes of subtitle B of the Internal Revenue Code of

1986, and

(2) other methods using discretionary rights to distort the value of property

for such purposes.

The Secretary shall, not later than December 31, 1992, report the results of

such study, together with such legislative recommendations as the Secretary con-

siders necessary, to the Committee on Finance of the Senate and the Committee on

Ways and Means of the House of Representatives.

(e) Effective Dates.-

(1) Subsection (a).-

(A) In general.-The amendments made by subsection (a)-

(i) to the extent such amendments relate to sections 2701 and 2702 of the In-

ternal Revenue Code of 1986 (as added by such amendments), shall apply to trans-

fers after October 8, 1990,

(ii) to the extent such amendments relate to section 2703 of such Code (as so

added), shall apply to-

(I) agreements, options, rights, or restrictions entered into or granted

after October 8, 1990, and

(II) agreements, options, rights, or restrictions which are substantially

modified after October 8, 1990, and

(iii) to the extent such amendments relate to section 2704 of such Code (as

so added), shall apply to restrictions or rights (or limitations on rights) cre-

ated after October 8, 1990.

(B) Exception.-For purposes of subparagraph (A)(i), with respect to property

transferred before October 9, 1990-

(i) any failure to exercise a right of conversion,

(ii) any failure to pay dividends, and

(iii) any failure to exercise other rights specified in regulations,

shall not be treated as a subsequent transfer.

(2) Subsection (b).-The amendment made by subsection (b) shall apply to gifts

after October 8, 1990.

PART II-DISABLED ACCESS CREDIT

SEC. 11611. CREDIT FOR COST OF PROVIDING ACCESS FOR DISABLED INDIVIDUALS.

(a) General Rule.-Subpart D of part IV of subchapter A of chapter 1 (relating

to business related credits), as amended by subtitle E, is amended by adding at
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the end thereof the following new section:

"SEC. 44. EXPENDITURES TO PROVIDE ACCESS TO DISABLED INDIVIDUALS.

"(a) General Rule.-For purposes of section 38, in the case of an eligible

small business, the amount of the disabled access credit determined under this

section for any taxable year shall be an amount equal to 50 percent of so much of

the eligible access expenditures for the taxable year as exceed $250 but do not

exceed $10,250.

"(b) Eligible Small Business.-For purposes of this section, the

term 'eligible small business' means any person if-

"(1) either-

"(A) the gross receipts of such person for the preceding taxable year did not

exceed $1,000,000, or

"(B) in the case of a person to which subparagraph (A) does not apply, such

person employed not more than 30 full-time employees during the preceding taxable

year, and

"(2) such person elects the application of this section for the taxable year.

For purposes of paragraph (1)(B), an employee shall be considered full-time if

such employee is employed at least 30 hours per week for 20 or more calendar weeks

in the taxable year.

"(c) Eligible Access Expenditures.-For purposes of this section-

"(1) In general.-The term 'eligible access expenditures' means amounts paid or

incurred by an eligible small business for the purpose of enabling such eligible

small business to comply with applicable requirements under the Americans With

Disabilities Act of 1990 (as in effect on the date of the enactment of this sec-

tion).

"(2) Certain expenditures included.-The term 'eligible access expenditures'

includes amounts paid or incurred-

"(A) for the purpose of removing architectural, communication, physical, or

transportation barriers which prevent a business from being accessible to, or us-

able by, individuals with disabilities,

"(B) to provide qualified interpreters or other effective methods of making

aurally delivered materials available to individuals with hearing impairments,

"(C) to provide qualified readers, taped texts, and other effective methods of

making visually delivered materials available to individuals with visual impair-

ments,

"(D) to acquire or modify equipment or devices for individuals with disabilit-

ies, or

"(E) to provide other similar services, modifications, materials, or equip-

ment.

"(3) Expenditures must be reasonable.-Amounts paid or incurred for the pur-

poses described in paragraph (2) shall include only expenditures which are reason-

able and shall not include expenditures which are unnecessary to accomplish such

purposes.
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"(4) Expenses in connection with new construction are not eligible.-The term

'eligible access expenditures' shall not include amounts described in paragraph

(2)(A) which are paid or incurred in connection with any facility first placed in

service after the date of the enactment of this section.

"(5) Expenditures must meet standards.-The term 'eligible access expenditures'

shall not include any amount unless the taxpayer establishes, to the satisfaction

of the Secretary, that the resulting removal of any barrier (or the provision of

any services, modifications, materials, or equipment) meets the standards promul-

gated by the Secretary with the concurrence of the Architectural and Transporta-

tion Barriers Compliance Board and set forth in regulations prescribed by the Sec-

retary.

"(d) Definition of Disability; Special Rules.-For purposes of this section-

"(1) Disability.-The term 'disability' has the same meaning as when used in

the Americans With Disabilities Act of 1990 (as in effect on the date of the en-

actment of this section).

"(2) Controlled groups.-

"(A) In general.-All members of the same controlled group of corpora-

tions (within the meaning of section 52(a)) and all persons under common control

(within the meaning of section 52(b)) shall be treated as 1 person for purposes of

this section.

"(B) Dollar limitation.-The Secretary shall apportion the dollar limitation

under subsection (a) among the members of any group described in subparagraph (A)

in such manner as the Secretary shall by regulations prescribe.

"(3) Partnerships and s corporations.-In the case of a partnership, the limit-

ation under subsection (a) shall apply with respect to the partnership and each

partner. A similar rule shall apply in the case of an S corporation and its share-

holders.

"(4) Short years.-The Secretary shall prescribe such adjustments as may be ap-

propriate for purposes of paragraph (1) of subsection (b) if the preceding taxable

year is a taxable year of less than 12 months.

"(5) Gross receipts.-Gross receipts for any taxable year shall be reduced by

returns and allowances made during such year.

"(6) Treatment of predecessors.-The reference to any person in paragraph (1)

of subsection (b) shall be treated as including a reference to any predecessor.

"(7) Denial of double benefit.-In the case of the amount of the credit determ-

ined under this section-

"(A) no deduction or credit shall be allowed for such amount under any other

provision of this chapter, and

"(B) no increase in the adjusted basis of any property shall result from such

amount.

"(e) Regulations.-The Secretary shall prescribe regulations necessary to carry

out the purposes of this section."

(b) Credit Made Part of General Business Credit.-

(1) In general.-Subsection (b) of section 38, as amended by subtitle E, is

amended by striking "plus" at the end of paragraph (5), by striking the period at
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the end of paragraph (6) and inserting ", plus" and by adding at the end thereof

the following new paragraph:

"(7) in the case of an eligible small business (as defined in section 44(b)),

the disabled access credit determined under section 44(a)."

(2) Carrybacks.-Section 39(d) is amended by adding at the end thereof the fol-

lowing new paragraph:

"(5) No carryback of section 44 credit before enactment.-No portion of the un-

used business credit for any taxable year which is attributable to the disabled

access credit determined under section 44 may be carried to a taxable year ending

before the date of the enactment of section 44."

(c) Deduction Reduced for Architectural and Transportation Barrier Removal Ex-

penses.-Section 190(c) (relating to expenditures to remove architectural and

transportation barriers to the handicapped and elderly) is amended by striking

"$35,000" and inserting "$15,000".

(d) Clerical Amendment.-The table of sections for subpart D of part IV of

subchapter A of chapter 1, as amended by subtitle E, is amended by adding at the

end thereof the following new item:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(e) Effective Dates.-

(1) In general.-Except as provided in paragraph (2), the amendments made by

this section shall apply to expenditures paid or incurred after the date of the

enactment of this Act.

(2) Subsection (c).-The amendment made by subsection (c) shall apply to tax-

able years beginning after the date of the enactment of this Act.

PART III-OTHER PROVISIONS

SEC. 11621. REVIEW OF IMPACT OF REGULATIONS ON SMALL BUSINESS.

(a) General Rule.-Subsection (f) of section 7805 (relating to review of impact

of regulations on small business) is amended to read as follows:

"(f) Review of Impact of Regulations on Small Business.-

"(1) Submissions to small business administration.-After publication of any

proposed or temporary regulation by the Secretary, the Secretary shall submit such

regulation to the Chief Counsel for Advocacy of the Small Business Administration

for comment on the impact of such regulation on small business. Not later than the

date 4 weeks after the date of such submission, the Chief Counsel for Advocacy

shall submit comments on such regulation to the Secretary.

"(2) Consideration of comments.-In prescribing any final regulation which su-

persedes a proposed or temporary regulation which had been submitted under this

subsection to the Chief Counsel for Advocacy of the Small Business Administration-

"(A) the Secretary shall consider the comments of the Chief Counsel for Ad-

vocacy on such proposed or temporary regulation, and

"(B) the Secretary shall discuss any response to such comments in the preamble

of such final regulation.
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"(3) Submission of certain final regulations.-In the case of the promulgation

by the Secretary of any final regulation (other than a temporary regulation) which

does not supersede a proposed regulation, the requirements of paragraphs (1) and

(2) shall apply; except that-

"(A) the submission under paragraph (1) shall be made at least 4 weeks before

the date of such promulgation, and

"(B) the consideration (and discussion) required under paragraph (2) shall be

made in connection with the promulgation of such final regulation."

(b) Effective Date.-The amendment made by subsection (a) shall apply to regu-

lations issued after the date which is 30 days after the date of the enactment of

this Act.

SEC. 11622. GRAPHIC PRESENTATION OF MAJOR CATEGORIES OF FEDERAL OUTLAYS AND IN-

COME.

(a) General Rule.-Chapter 77 (relating to miscellaneous provisions) is amended

by adding at the end thereof the following new section:

"SEC. 7523. GRAPHIC PRESENTATION OF MAJOR CATEGORIES OF FEDERAL OUTLAYS AND IN-

COME.

"(a) General Rule.-In the case of any booklet of instructions for form 1040,

1040A, or 1040EZ prepared by the Secretary for filing individual income tax re-

turns for taxable years beginning in any calendar year, the Secretary shall in-

clude in a prominent place-

"(1) a pie-shaped graph showing the relative sizes of the major outlay cat-

egories, and

"(2) a pie-shaped graph showing the relative sizes of the major income cat-

egories.

"(b) Definitions and Special Rules.-For purposes of subsection (a)-

"(1) Major outlay categories.-The term 'major outlay categories' means the

following:

"(A) Defense, veterans, and foreign affairs.

"(B) Social security, medicare, and other retirement.

"(C) Physical, human, and community development.

"(D) Social programs.

"(E) Law enforcement and general government.

"(F) Interest on the debt.

"(2) Major income categories.-The term 'major income categories' means the

following:

"(A) Social security, medicare, and unemployment and other retirement taxes.

"(B) Personal income taxes.

"(C) Corporate income taxes.

"(D) Borrowing to cover the deficit.

"(E) Excise, customs, estate, gift, and miscellaneous taxes.

"(3) Required footnotes.-The pie-shaped graph showing the major outlay cat-
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egories shall include the following footnotes:

"(A) A footnote to the category referred to in paragraph (1)(A) showing the

percentage of the total outlays which is for defense, the percentage of total out-

lays which is for veterans, and the percentage of total outlays which is for for-

eign affairs.

"(B) A footnote to the category referred to in paragraph (1)(C) showing that

such category consists of agriculture, natural resources, environment, transporta-

tion, education, job training, economic development, space, energy, and general

science.

"(C) A footnote to the category referred to in paragraph (1)(D) showing the

percentage of the total outlays which is for medicaid, food stamps, and aid to

families with dependent children and the percentage of total outlays which is for

public health, unemployment, assisted housing, and social services.

"(4) Data on which graphs are based.-The graphs required under subsection (a)

shall be based on data for the most recent fiscal year for which complete data is

available as of the completion of the preparation of the instructions by the Sec-

retary."

(b) Clerical Amendment.-The table of sections for chapter 77 is amended by

adding at the end thereof the following new item:

'Sec. 7523. Graphic presentation of major categories of Federal outlays and

income.'

(c) Effective Date.-The amendments made by this section shall apply to in-

structions prepared for taxable years beginning after 1990.

Subtitle G-Tax Technical Corrections

SEC. 11700. COORDINATION WITH OTHER SUBTITLES.

For purposes of applying the amendments made by any subtitle of this title other

than this subtitle, the provisions of this subtitle shall be treated as having

been enacted immediately before the provisions of such other subtitles.

SEC. 11701. AMENDMENTS RELATED TO REVENUE RECONCILIATION ACT OF 1989.

(a) Amendments Related to Section 7108.-

(1)(A) Paragraph (2) of section 42(c) is amended by adding at the end thereof

the following new sentence: "Such term does not include any building with respect

to which moderate rehabilitation assistance is provided, at any time during the

compliance period, under section 8(e)(2) of the United States Housing Act of

1937."

(B) Paragraph (1) of section 42(b) is amended by striking the last sentence.

(2) Subclause (I) of section 42(d)(5)(C)(ii) is amended-

(A) by inserting "which is designated by the Secretary of Housing and Urban

Development and, for the most recent year for which census data are available on

household income in such tract," after "census tract", and

(B) by inserting before the period "for such year".
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(3)(A) Clause (i) of section 42(g)(2)(D) is amended by inserting before the

period "and such unit continues to be rent-restricted".

(B) In the case of a building to which (but for this subparagraph) the amend-

ment made by subparagraph (A) does not apply, such amendment shall apply to-

(i) determinations of qualified basis for taxable years beginning after the

date of the enactment of this Act, and

(ii) determinations of qualified basis for taxable years beginning on or be-

fore such date except that determinations for such taxable years shall be made

without regard to any reduction in gross rent after August 3, 1990, for any period

before August 4, 1990.

(4) Clause (ii) of section 42(g)(2)(D) is amended by adding at the end thereof

the following new sentence: "In the case of a project described in section

142(d)(4)(B), the preceding sentence shall be applied by substituting '170 per-

cent' for '140 percent' and by substituting 'any low-income unit in the building

is occupied by a new resident whose income exceeds 40 percent of area median gross

income' for 'any residential unit in the building (of a size comparable to, or

smaller than, such unit) is occupied by a new resident whose income exceeds such

income limitation'."

(5)(A) Subparagraph (A) of section 42(g)(3) is amended by striking "the

12-month period beginning on the date the building is placed in service" and in-

serting "the 1st year of the credit period for such building".

(B) In the case of a building to which the amendment made by subparagraph (A)

does not apply, the period specified in section 42(g)(3)(A) of the Internal Reven-

ue Code of 1986 (as in effect before the amendment made by subparagraph (A)) shall

not expire before the close of the taxable year following the taxable year in

which the building is placed in service.

(6)(A) The second sentence of section 42(h)(3)(C) is amended by striking "the

amount described in clause (i)" and inserting "the sum of the amounts described in

clauses (i) and (iii)".

(B) Subclause (II) of section 42(h)(3)(D)(ii) is amended by striking "the

amount described in clause (i)" and inserting "the sum of the amounts described in

clauses (i) and (iii)".

(7)(A) Clause (i) of section 42(h)(6)(B) is amended by inserting before the

comma "and which prohibits the actions described in subclauses (I) and (II) of

subparagraph (E)(ii)".

(B) Clause (ii) of section 42(h)(6)(B) is amended by striking "requirement"

and inserting "requirement and prohibitions".

(8)(A) Subparagraph (B) of section 42(h)(6) is amended by redesignating

clauses (iii) and (iv) as clauses (iv) and (v), respectively, and by inserting

after clause (ii) the following new clause:

"(iii) which prohibits the disposition to any person of any portion of the

building to which such agreement applies unless all of the building to which such

agreement applies is disposed of to such person,".

(B) Paragraph (6) of section 42(h) is amended by striking subparagraph (J)

and by redesignating subparagraphs (K) and (L) as subparagraphs (J) and (K), re-
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spectively.

(C) Subclause (II) of section 42(h)(6)(E)(ii) is amended by inserting before

the period "not otherwise permitted under this section".

(D) Subparagraph (F) of section 42(h)(6) is amended by inserting "the nonlow-

income portion of the building for fair market value and" before "the low-income

portion".

(9) Subclause (I) of section 42(h)(6)(E)(i) is amended by inserting before the

comma "unless the Secretary determines that such acquisition is part of an ar-

rangement with the taxpayer a purpose of which is to terminate such period".

(10) Paragraph (8) of section 42(i) is redesignated as paragraph (7).

(11) Paragraph (2) of section 7108(r) of the Revenue Reconciliation Act of

1989 is amended by inserting before the period "but only with respect to bonds is-

sued after such date".

(12) Paragraph (6) of section 7108(r) of the Revenue Reconciliation Act of

1989 is amended by inserting "after" after "issued".

(b) Amendments Related to Section 7202.-

(1) Subparagraph (A) of section 163(e)(5) is amended by striking the last sen-

tence and inserting the following: "For purposes of this paragraph, rules similar

to the rules of subsection (i)(3)(B) shall apply in determining the amount of the

original issue discount and when the original issue discount is paid."

(2) Paragraph (3) of section 163(i) is amended-

(A) by striking "(or stock)" each place it appears in subparagraph (B), and

(B) by adding at the end thereof the following new sentence: "Except for pur-

poses of paragraph (1)(B), any reference to an obligation in subparagraph (B) of

this paragraph shall be treated as including a reference to stock."

(c) Amendments Related to Section 7210.-

(1) Subparagraph (C) of section 163(j)(2) is amended by striking "less such"

and inserting "reduced (but not below zero) by such".

(2) Clause (ii) of section 163(j)(2)(A) is amended by striking "and on such

other days" and inserting "or on any other day".

(d) Amendments Related to Section 7211.-Clause (iii) of section 172(b)(1)(M)

is amended-

(1) by striking "a C corporation" in the material preceding subclause (I),

(2) by striking "which acquires" in subclause (I) and inserting "a C corpora-

tion which acquires",

(3) by striking "a corporation" in subclause (II) and inserting "a C corpora-

tion", and

(4) by striking "any successor corporation" in subclause (III) and inserting

"any C corporation which is a successor".

(e) Amendments Related to Section 7301.-

(1) Paragraph (2) of section 4978B(e) is amended to read as follows:

"(2) Section 133 securities.-The term 'section 133 securities' means employer

securities acquired by an employee stock ownership plan in a transaction to which

section 133 applied."

(2) Subsection (d) of section 4978B is amended by adding at the end thereof
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the following new paragraph:

"(4) Coordination with other taxes.-This section shall not apply to any dis-

position which is subject to tax under section 4978 or section 4978A (as in effect

on the day before the date of enactment of this section)."

(f) Amendment Related to Section 7401.-Paragraph (2) of section 6038(e) is

amended by adding at the end thereof the following new sentence: "In the case of a

specified foreign corporation (as defined in section 898), the taxable year of

such corporation shall be treated as its annual accounting period."

(g) Amendments Related to Section 7506.-

(1) The material preceding subclause (I) in section 4682(d)(3)(B)(i) is

amended by striking "or produced" and inserting ", produced, or imported".

(2) Subclause (I) of section 4682(d)(3)(B)(i) is amended to read as follows:

"(I) the amount equal to the 1986 export percentage of the aggregate tax

which would (but for this subsection and subsection (g)) be imposed by this

subchapter with respect to the maximum quantity of ozone-depleting chemicals per-

mitted to be manufactured or produced by such person during such calendar year un-

der regulations prescribed by the Environmental Protection Agency (other than

chemicals with respect to which subclause (II) applies),".

(3) Subclause (II) of section 4682(d)(3)(B)(i) is amended by striking "tax im-

posed" and inserting "tax which would (but for this subsection and subsection (g))

be imposed".

(4) Clause (i) of section 4682(d)(3)(B) is amended by striking the period at

the end of subclause (II) and inserting ", and" and by adding at the end thereof

the following new subclause:

"(III) the aggregate tax which was imposed by this subchapter with respect to

ozone-depleting chemicals imported by such person during the calendar year.".

(5) The last sentence of clause (ii) of section 4682(d)(3)(B) is amended to

read as follows: "The percentage determined under the preceding sentence shall be

computed by taking into account the sum of such person's direct 1986 exports (as

determined by the Environmental Protection Agency) and such person's indirect 1986

exports (as allocated to such person by such Agency in determining such person's

consumption and production rights for ozone-depleting chemicals).".

(h) Amendment Related to Section 7601.-Effective with respect to transfers

after August 3, 1990, paragraph (3) of section 1031(f) is amended by striking "sec-

tion 267(b)" and inserting "section 267(b) or 707(b)(1)".

(i) Amendment Related to Section 7622.-Paragraph (4) of section 1253(d) is

amended by striking "or any period of amortization under this section" and insert-

ing "under this section or any period of amortization under this subtitle for any

payment described in this section".

(j) Amendments Related to Section 7652.-

(1) Subclause (II) of section 148(f)(4)(B)(i) is amended to read as follows:

"(II) the requirements of paragraph (2) are met with respect to amounts not

required to be spent as provided in subclause (I) (other than earnings on amounts

in any bona fide debt service fund)."

(2) The last sentence of clause (i) of section 148(f)(4)(B) is amended by
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striking "replacement fund" and all that follows and inserting "replacement fund,

and gross proceeds which arise after such 6 months and which were not reasonably

anticipated as of the date of issuance, shall not be considered gross proceeds for

purposes of subclause (I) only."

(3) Paragraph (4) of section 148(f) is amended-

(A) by redesignating subparagraphs (C) and (D) as subparagraphs (D) and (E),

respectively, and

(B) by inserting after subparagraph (B) the following new subparagraph:

"(C) Exception from rebate for certain proceeds to be used to finance con-

struction expenditures.-

"(i) In general.-In the case of a construction issue, paragraph (2) shall not

apply to the available construction proceeds of such issue if the spending re-

quirements of clause (ii) are met.

"(ii) Spending requirements.-The spending requirements of this clause are met

if at least-

"(I) 10 percent of the available construction proceeds of the construction

issue are spent for the governmental purposes of the issue within the 6-month

period beginning on the date the bonds are issued,

"(II) 45 percent of such proceeds are spent for such purposes within the

1-year period beginning on such date,

"(III) 75 percent of such proceeds are spent for such purposes within the

18-month period beginning on such date, and

"(IV) 100 percent of such proceeds are spent for such purposes within the

2-year period beginning on such date.

"(iii) Exception for reasonable retainage.-The spending requirement of clause

(ii)(IV) shall be treated as met if-

"(I) such requirement would be met at the close of such 2-year period but for

a reasonable retainage (not exceeding 5 percent of the available construction pro-

ceeds of the construction issue), and

"(II) 100 percent of the available construction proceeds of the construction

issue are spent for the governmental purposes of the issue within the 3-year peri-

od beginning on the date the bonds are issued.

"(iv) Construction issue.-For purposes of this subparagraph, the term 'con-

struction issue' means any issue if-

"(I) at least 75 percent of the available construction proceeds of such issue

are to be used for construction expenditures with respect to property which is to

be owned by a governmental unit or a 501(c)(3) organization, and

"(II) all of the bonds which are part of such issue are qualified 501(c)(3)

bonds, bonds which are not private activity bonds, or private activity bonds is-

sued to finance property to be owned by a governmental unit or a 501(c)(3) organ-

ization.

For purposes of this subparagraph, the term 'construction' includes recon-

struction and rehabilitation, and rules similar to the rules of section

142(b)(1)(B) shall apply.

"(v) Portions of issues used for construction.-If-
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"(I) all of the construction expenditures to be financed by an issue are to

be financed from a portion thereof, and

"(II) the issuer elects to treat such portion as a construction issue for

purposes of this subparagraph,

then, for purposes of this subparagraph and subparagraph (B), such portion

shall be treated as a separate issue.

"(vi) Available construction proceeds.-For purposes of this subparagraph-

"(I) In general.-The term 'available construction proceeds' means the amount

equal to the issue price (within the meaning of sections 1273 and 1274) of the

construction issue, increased by earnings on the issue price, earnings on amounts

in any reasonably required reserve or replacement fund not funded from the issue,

and earnings on all of the foregoing earnings, and reduced by the amount of the

issue price in any reasonably required reserve or replacement fund and the issu-

ance costs financed by the issue.

"(II) Earnings on reserve included only for certain periods.- The term 'avail-

able construction proceeds' shall not include amounts earned on any reasonably re-

quired reserve or replacement fund after the earlier of the close of the 2-year

period described in clause (ii) or the date the construction is substantially com-

pleted.

"(III) Payments on acquired purpose obligations excluded.-The term 'available

construction proceeds' shall not include payments on any obligation acquired to

carry out the governmental purposes of the issue and shall not include earnings on

such payments.

"(IV) Election to rebate on earnings on reserve.-At the election of the is-

suer, the term 'available construction proceeds' shall not include earnings on any

reasonably required reserve or replacement fund.

"(vii) Election to pay penalty in lieu of rebate.-

"(I) In general.-At the election of the issuer, paragraph (2) shall not apply

to available construction proceeds which do not meet the spending requirements of

clause (ii) if the issuer pays a penalty, with respect to each 6-month period

after the date the bonds were issued, equal to 1 [FN1/2] percent of the amount of

the available construction proceeds of the issue which, as of the close of such

6-month period, is not spent as required by clause (ii).

"(II) Termination.-The penalty imposed by this clause shall cease to

apply only as provided in clause (viii) or after the latest maturity date of

any bond in the issue (including any refunding bond with respect thereto).

"(viii) Election to terminate 1 [FN1/2] percent penalty.-At the election of

the issuer (made not later than 90 days after the earlier of the end of the

initial temporary period or the date the construction is substantially com-

pleted), the penalty under clause (vii) shall not apply to any 6-month peri-

od after the initial temporary period under subsection (c) if the require-

ments of subclauses (I), (II), and (III) are met.

"(I) 3 percent penalty.-The requirement of this subclause is met if the is-

suer pays a penalty equal to 3 percent of the amount of available construc-

tion proceeds of the issue which is not spent for the governmental purposes
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of the issue as of the close of such initial temporary period multiplied by

the number of years (including fractions thereof) in the initial temporary

period.

"(II) Yield restriction at close of temporary period.-The requirement of

this subclause is met if the amount of the available construction proceeds

of the issue which is not spent for the governmental purposes of the issue

as of the close of such initial temporary period is invested at a yield not

exceeding the yield on the issue or which is invested in any tax-exempt bond

which is not investment property.

"(III) Redemption of bonds at earliest call date.-The requirement of this

subclause is met if the amount of the available construction proceeds of the

issue which is not spent for the governmental purposes of the issue as of

the earliest date on which bonds may be redeemed is used to redeem bonds on

such date.

"(ix) Election to terminate 1 [FN1/2] percent penalty before end of tempor-

ary period.-If-

"(I) the construction to be financed by a construction issue is substan-

tially completed before the end of the initial temporary period,

"(II) the issuer identifies an amount of available construction proceeds

which will not be spent for the governmental purposes of the issue,

"(III) the issuer has made the election under clause (viii), and

"(IV) the issuer makes an election under this clause before the close of the

initial temporary period and not later than 90 days after the date the con-

struction is substantially completed,

then clauses (vii) and (viii) shall be applied to the available construction

proceeds so identified as if the initial temporary period ended as of the

date the election is made.

"(x) Failure to pay penalties.-In the case of a failure (which is not due to

willful neglect) to pay any penalty required to be paid under clause (vii)

or (viii) in the amount or at the time prescribed therefor, the Secretary

may treat such failure as not occurring if, in addition to paying such pen-

alty, the issuer pays a penalty equal to the sum of-

"(I) 50 percent of the amount which was not paid in accordance with clauses

(vii) and (viii), plus

"(II) interest (at the underpayment rate established under section 6621) on

the portion of the amount which was not paid on the date required for the

period beginning on such date.

The Secretary may waive all or any portion of the penalty under this clause.

Bonds which are part of an issue with respect to which there is a failure to

pay the amount required under this clause (and any refunding bond with re-

spect thereto) shall be treated as not being, and as never having been, tax-

exempt bonds.

"(xi) Election for pooled financing bonds.-At the election of the issuer of

an issue the proceeds of which are to be used to make or finance loans

(other than nonpurpose investments) to 2 or more persons, the periods de-
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scribed in clauses (ii) and (iii) shall begin on-

"(I) the date the loan is made, in the case of loans made within the 1- year

period after the date the bonds are issued, and

"(II) the date following such 1-year period, in the case of loans made after

such 1-year period.

If such an election applies to an issue, the requirements of paragraph (2)

shall apply to amounts earned before the beginning of the periods determined

under the preceding sentence.

"(xii) Payments of principal not to affect requirements.-For purposes of

this subparagraph, payments of principal on the bonds which are part of the

construction issue shall not be treated as an expenditure of the available

construction proceeds of the issue.

"(xiii) Refunding bonds.-

"(I) In general.-Except as provided in this clause, clause (vii)(II), and

the last sentence of clause (x), this subparagraph shall not apply to any

refunding bond and no proceeds of a refunded bond shall be treated for pur-

poses of this subparagraph as proceeds of a refunding bond.

"(II) Determination of construction portion of issue.-For purposes of clause

(v), any portion of an issue which is used to refund any issue (or portion

thereof) shall be treated as a separate issue.

"(III) Coordination with rebate requirement on refunding bonds.-The require-

ments of paragraph (2) shall be treated as met with respect to earnings for

any period if a penalty is paid under clause (vii) or (viii) with respect to

such earnings for such period.

"(xiv) Determination of initial temporary period.-For purposes of this sub-

pargraph, the end of the initial temporary period shall be determined

without regard to section 149(d)(3)(A)(iv).

"(xv) Elections.-Any election under this subparagraph (other than clauses

(viii) and (ix)) shall be made on or before the date the bonds are issued;

and, once made, shall be irrevocable.

"(xvi) Time for payment of penalties.-Any penalty under this subparagraph

shall be paid to the United States not later than 90 days after the period

to which the penalty relates."

(4) Clause (iv) of section 148(f)(4)(B) is amended to read as follows:

"(iv) Payments of principal not to affect requirements.-For purposes of this

subparagraph, payments of principal on the bonds which are part of an issue

shall not be treated as expended for the governmental purposes of the is-

sue."

(5) Subparagraph (D) of section 148(c)(2) is amended-

(A) by striking "subsection (f)(4)(B)(iv)(IV)" and inserting "subsection

(f)(4)(C)(iv)", and

(B) by striking "subsection (f)(4)(B)(iv)(VIII)" and inserting "subsection

(f)(4)(C)(v)".

(6) Subsection (c) of section 7652 of the 1989 Act is amended by striking

"Subparagraph (A) of section 148(c)(2)" and inserting "Section 148(c)(2)".
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(7) In the case of a bond issued before the date of the enactment of this

Act, the period for making the election under section 148(f)(4)(C)(viii) of

the Internal Revenue Code of 1986 (as added by this subsection) shall not

expire before the date which is 180 days after such date of enactment.

(8) Section 148(f)(4)(C)(xiii)(II) of such Code (as added by this subsec-

tion) shall apply only to refunding bonds issued after August 3, 1990.

(k) Amendment Related to Section 7811.-The second sentence of section

403(b)(12)(A) is amended by inserting "involving a one-time irrevocable

election" after "similar arrangement".

(l) Amendments Related to Section 7815.-

(1) Subsection (d) of section 2056 is amended by redesignating the paragraph

relating to reformations permitted as paragraph (5).

(2) The period during which a proceeding may be commenced under section

2056(d)(5)(A)(ii) of the Internal Revenue Code of 1986 (as redesignated by

paragraph (1)) shall not expire before the date 6 months after the date of

the enactment of this Act. (3) Paragraph (16) of section 7815(d) of the Rev-

enue Reconciliation Act of 1989 is amended by inserting "(or would have been

so treated if the donor were a citizen of the United States)" after "of such

Code".

(m) Amendment Related to Section 7881.-Paragraph (13) of section 4975(d) is

amended by inserting before the semicolon at the end thereof the following:

"or which is exempt from section 406 of such Act by reason of section 408(b)

of such Act".

(n) Effective Date.-Except as otherwise provided in this section, any amend-

ment made by this section shall take effect as if included in the provision

of the Revenue Reconciliation Act of 1989 to which such amendment relates.

SEC. 11702. AMENDMENTS RELATED TO TECHNICAL AND MISCELLANEOUS REVENUE ACT OF 1988.

(a) Amendments Related to Section 1006.-

(1) Paragraph (5) of section 367(a) is amended by striking "section 361" and

inserting "subsection (a) or (b) of section 361".

(2) Subsection (d) of section 453B is amended to read as follows:

"(d) Exception for Distributions to Which Section 337(a) Applies.- Subsection

(a) shall not apply to any distribution to which section 337(a) applies."

(b) Amendments Related to Section 1008.-

(1) Subparagraph (B) of section 447(g)(4) is amended to read as follows:

"(B) Qualified farming trade or business.-

"(i) In general.-The term 'qualified farming trade or business' means the

trade or business of farming-

"(I) sugar cane,

"(II) any plant with a preproductive period (as defined in section

263A(e)(3)) of 2 years or less, and

"(III) any other plant (other than any citrus or almond tree) if an election

by the corporation under this subparagraph is in effect.
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In the case of a partnership and for purposes of paragraph (3)(A), subclauses

(II) and (III) shall not apply.

"(ii) Effect of election.-For purposes of paragraphs (1) and (2) of section

263A(e), any election under this subparagraph shall be treated as if it were an

election under subsection (d)(3) of section 263A.

"(iii) Election.-Unless the Secretary otherwise consents, an election under

this subparagraph may be made only for the corporation's 1st taxable year which

begins after December 31, 1986, and during which the corporation engages in a

farming business. Any such election, once made, may be revoked only with the con-

sent of the Secretary."

(2) Subparagraph (A) of section 447(g)(1) is amended by striking "qualified

farming trade or business" and inserting "trade or business of farming".

(c) Amendment Related to Section 1012.-Subsection (b) of section 6114 is

amended by striking "by regulations".

(d) Amendments Related to Section 1014.-

(1) Subparagraph (B) of section 59(j)(1) is amended by inserting "(or, if

greater, the child's share of the unused parental minimum tax exemption)" before

the period at the end thereof.

(2) Subsection (j) of section 59 is amended by adding at the end thereof the

following new paragraph:

"(3) Unused parental minimum tax exemption.-

"(A) In general.-For purposes of this subsection, the term 'unused parental

minimum tax exemption' means the excess (if any) of-

"(i) the exemption amount applicable to the parent under section 55(d), over

"(ii) the parent's alternative minimum taxable income.

"(B) Certain rules made applicable.-A child's share of any unused parental

minimum tax exemption shall be determined under rules similar to the rules of sec-

tion 1(i)(3)(B), and rules similar to the rules of paragraphs (3)(D) and (5) of

section 1(i) shall apply for purposes of this paragraph."

(3) Subparagraph (D) of section 59(j)(2), is amended by striking "paragraphs

(5) and (6)" and inserting "paragraphs (3)(D), (5), and (6)".

(e) Amendments Related to Section 1018.-

(1) Subsection (e) of section 468B is amended by striking "This section" and

inserting "This section (other than subsection (g))".

(2) Subsection (c) of section 355 is amended to read as follows:

"(c) Taxability of Corporation on Distribution.-

"(1) In general.-Except as provided in paragraph (2), no gain or loss shall be

recognized to a corporation on any distribution to which this section (or so much

of section 356 as relates to this section) applies and which is not in pursuance

of a plan of reorganization.

"(2) Distribution of appreciated property.-

"(A) In general.-If-

"(i) in a distribution referred to in paragraph (1), the corporation distrib-

utes property other than stock or securities in the controlled corporation, and

"(ii) the fair market value of such property exceeds its adjusted basis (in
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the hands of the distributing corporation),

then gain shall be recognized to the distributing corporation as if such prop-

erty were sold to the distributee at its fair market value.

"(B) Treatment of liabilities.-If any property distributed in the distribution

referred to in paragraph (1) is subject to a liability or the shareholder assumes

a liability of the distributing corporation in connection with the distribution,

then, for purposes of subparagraph (A), the fair market value of such property

shall be treated as not less than the amount of such liability.

"(3) Coordination with sections 311 and 336(a).-Sections 311 and 336(a) shall

not apply to any distribution referred to in paragraph (1)."

(f) Amendment Related to Section 3011.-Paragraph (1) of section 4980B(d) is

amended to read as follows:

"(1) any failure of a group health plan to meet the requirements of subsection

(f) with respect to any qualified beneficiary if the qualifying event with respect

to such beneficiary occurred during the calendar year immediately following a cal-

endar year during which all employers maintaining such plan normally employed few-

er than 20 employees on a typical business day,".

(g) Amendments Related to Section 5033.-

(1) Subsection (i) of section 2523 is amended by adding at the end thereof the

following new sentence: "This subsection shall not apply to any transfer resulting

from the acquisition of rights under a joint and survivor annuity described in

subsection (f)(6)."

(2)(A) Paragraph (1) of section 2056A(a) is amended to read as follows:

"(1) the trust instrument-

"(A) requires that at least 1 trustee of the trust be an individual citizen of

the United States or a domestic corporation, and

"(B) provides that no distribution (other than a distribution of income) may

be made from the trust unless a trustee who is an individual citizen of the United

States or a domestic corporation has the right to withhold from such distribution

the tax imposed by this section on such distribution,".

(B) Subsection (b) of section 2056A is amended by adding at the end thereof

the following new paragraphs:

"(14) Coordination with terminable interest rules.-Any interest in a qualified

domestic trust shall not be treated as failing to meet the requirements of para-

graph (5) or (7) of section 2056(b) merely by reason of any provision of the trust

instrument permitting the withholding from any distribution of an amount to pay

the tax imposed by paragraph (1) on such distribution.

"(15) No tax on certain distributions.-No tax shall be imposed by paragraph

(1) on any distribution to the surviving spouse to the extent such distribution is

to reimburse such surviving spouse for any tax imposed by subtitle A on any item

of income of the trust to which such surviving spouse is not entitled under the

terms of the trust."

(3)(A) Subsection (d) of section 2056A is amended by adding at the end thereof

the following new sentence: "No election may be made under this section on any re-

turn if such return is filed more than one year after the time prescribed by law
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(including extensions) for filing such return."

(B) The amendment made by subparagraph (A) shall not apply to any election

made before the date 6 months after the date of the enactment of this Act.

(4) Subparagraph (A) of section 2056A(b)(10) is amended by striking "section

2032" and inserting "section 2011, 2014, 2032".

(5) Paragraph (3) of section 2056(d) is amended by striking "section

2056A(b)(6)" and inserting "section 2056A(b)(7)".

(h) Amendments Related to Section 6009.-

(1) Subparagraph (B) of section 135(b)(2) is amended by striking "each dollar

amount" and inserting "the $40,000 and $60,000 amounts".

(2) Subparagraph (C) of section 135(b)(2) is amended by striking "(A) or".

(i) Amendments Related to Section 6282.-Subsection (e) of section 216 is

amended-

(1) by striking "Associations" in the subsection heading and insert-

ing "Corporations", and

(2) by striking "association" and inserting "corporation".

(j) Effective Date.-Any amendment made by this section shall take effect as if

included in the provision of the Technical and Miscellaneous Revenue Act of 1988

to which such amendment relates.

SEC. 11703. MISCELLANEOUS AMENDMENTS.

(a) Sales To Comply With Conflict-of-Interest Requirements.-

(1) In general.-Subsection (a) of section 1043 is amended by strik-

ing "reduced by any basis adjustment under subsection (c) attributable to a prior

sale" and inserting "to the extent not previously taken into account under this

subsection".

(2) Effective date.-The amendment made by paragraph (1) shall apply to sales

after November 30, 1989.

(b) Conforming Amendment to Repeal of Section 89.-

(1) In general.-Subparagraph (B) of section 414(n)(2) is amended by striking

"(6 months in the case of core health benefits)".

(2) Effective date.-The amendment made by subsection (a) shall take effect as

if included in the amendments made by section 1151 of the Tax Reform Act of 1986.

(c) Amendments to Generation-Skipping Transfer Tax.-

(1) Subparagraph (B) of section 2642(c)(2) is amended by striking "such indi-

vidual dies before the trust is terminated" and inserting "the trust does not ter-

minate before the individual dies".

(2) Paragraph (2) of section 2642(c) is amended by adding at the end thereof

the following new sentence: "Rules similar to the rules of section 2652(c)(3)

shall apply for purposes of subparagraph (A)."

(3) Subparagraph (C) of section 1433(b)(2) of the Tax Reform Act of 1986 shall

not exempt any generation-skipping transfer from the amendments made by subtitle D

of title XVI of such Act to the extent such transfer is attributable to property

transferred by gift or by reason of the death of another person to the decedent
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(or trust) referred to in such subparagraph after August 3, 1990.

(4) The amendments made by paragraphs (1) and (2) shall apply to transfers

after March 31, 1988.

(d) Treatment of Certain Partnership Interest Under Section 1031.-

(1) In general.-Paragraph (2) of section 1031(a) is amended by adding at the

end thereof the following new sentence: "For purposes of this section, an interest

in a partnership which has in effect a valid election under section 761(a) to be

excluded from the application of all of subchapter K shall be treated as an in-

terest in each of the assets of such partnership and not as an interest in a part-

nership."

(2) Effective date.-The amendment made by paragraph (1) shall apply to trans-

fers after July 18, 1984.

(e) Treatment of Certain Separated Employees.-

(1) In general.-Paragraph (6) of section 79(d) is amended by striking "any re-

tired employee" and inserting "any former employee".

(2) Effective date.-The amendment made by paragraph (1) shall apply to employ-

ees separating from service after the date of the enactment of this Act.

(f) Treatment of Certain Medical Care Reimbursements Under Wage Withholding.-

(1) In general.-Subsection (a) of section 3401 is amended by striking "or" at

the end of paragraph (18), by striking the period at the end of paragraph (19) and

inserting "; or", and by adding at the end thereof the following new paragraph:

"(20) for any medical care reimbursement made to or for the benefit of an em-

ployee under a self-insured medical reimbursement plan (within the meaning of sec-

tion 105(h)(6))."

(2) Effective date.-The amendment made by paragraph (1) shall apply as if in-

cluded in the amendments made by section 1151 of the Tax Reform Act of 1986 but

shall not apply to any amount paid before the date of the enactment of this Act

which the employer treated as wages for purposes of chapter 24 of the Internal

Revenue Code of 1986 when paid.

(g) Treatment of Certain Interests Under Windfall Profit Tax.-

(1) In general.-Paragraph (1) of section 1879(o) of the Tax Reform Act of 1986

is amended by striking "held by" and inserting "held by the Protestant Episcopal

Church Foundation of the Diocese of Oklahoma or held by".

(2) Effective date.-The amendment made by paragraph (1) shall take effect as

if included in section 1879(o) of the Tax Reform Act of 1986.

SEC. 11704. MISCELLANEOUS CLERICAL CHANGES.

(a) General Rule.-

(1) Clause (ii) of section 56(g)(4)(D) is amended by striking "year" and in-

serting "years".

(2) The heading of subparagraph (B) of section 172(m)(4) is amended by strik-

ing "subsection (b)(2)" and inserting "subsection (b)(2)".

(3) Paragraph (2) of section 351(e) is amended by striking "are used" and in-

serting "is used".
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(4) The heading of subparagraph (B) of section 413(c)(7) is amended by strik-

ing "Asset" and inserting "Assets".

(5) Subparagraph (C) of section 461(i)(3) is amended to read as follows:

"(C) any tax shelter (as defined in section 6662(d)(2)(C)(ii))."

(6) Subparagraph (A) of section 469(m)(3) is amended by strik-

ing "preenactment" and inserting "pre-enactment".

(7) Subsection (c) of section 597 is amended by striking "The purposes of" and

inserting "For purposes of".

(8) The last sentence of subsection (a) of section 860D is amended by insert-

ing a closing parenthesis before the period at the end thereof.

(9) Subparagraph (A) of section 860G(a)(3) is amended by striking the comma

after "secured".

(10) Subparagraph (B) of section 927(g)(2) is amended by strik-

ing "prescribed" and inserting "prescribe".

(11) Paragraph (1) of section 936(e) is amended by striking "subsec-

tion (a)(1)" each place it appears and inserting "subsection (a)(2)".

(12) Subparagraph (C) of section 1017(b)(4) is amended by strik-

ing "subparagraph" and inserting "subparagraphs".

(13) The material preceding subparagraph (A) of section 1245(a)(3) is amended

by striking "or (3)" and inserting "or (3))".

(14) Paragraph (2) of section 1441(b) is amended by inserting "section" before

"170(b)(1)(A)(ii)".

(15) Clause (ii) of section 2056A(b)(2)(B) is amended by striking "therefore"

and inserting "therefor".

(16) The item relating to section 2056A in the table of sections for part IV

of subchapter A of chapter 11 is amended by striking "trusts" and inserting

"trust".

(17) Subclause (I) of section 2642(d)(2)(B)(i) is amended by striking "state"

and inserting "State".

(18) The heading of chapter 23A is amended by striking "CHAPTER 23A. RAILROAD"

and inserting "CHAPTER 23A-RAILROAD".

(19) Paragraphs (9) and (10) of section 3231(e) are redesignated as paragraphs

(8) and (9), respectively.

(20) Subparagraph (D) of section 4093(c)(4) is amended by striking "reduced

tax sale" and inserting "reduced-tax sale".

(21) Paragraph (3) of section 5061(b) is amended to read as follows:

"(3) section 5041(e),".

(22) Paragraph (3) of section 6013(e) is amended by striking "section

6661(b)(2)(A)" and inserting "section 6662(d)(2)(A)".

(23) Subsection (c) of section 6038A is amended by redesignating paragraphs

(4), (5), and (6) as paragraphs (3), (4), and (5), respectively.

(24) Paragraph (3) of section 6039D(d) is amended by striking all that follows

"plan (and not" and inserting "the employer)."

(25) Paragraph (4) of section 6045(e) is amended by striking "broker" and in-

serting "reporting person".
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(26) The heading for subsection (a) of section 6323 is amended by strik-

ing "Purchases" and inserting "Purchasers".

(27) Subsection (a) of section 6332 is amended by striking "subsections (b)

and (c)" and inserting "this section".

(28) The last sentence of section 6655(g)(3) is amended by striking all that

follows: "11 months" and inserting "in clause (i)(IV)."

(29) Paragraph (3) of section 7519(c) is amended by striking "payable on later

of " and inserting "payable on the later of".

(30) The section 7521 added by section 6233 of the Technical and Miscellaneous

Revenue Act of 1988 is redesignated as section 7522.

(31) The table of sections for chapter 77 is amended by striking the item ad-

ded by such section 6233 and inserting the following:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(32) Subparagraph (B) of section 7608(c)(1) is amended by striking the comma

after "operations".

(33) Subparagraph (C) of section 7608(c)(5) is amended-

(A) by striking "interested" in clause (i)(I) and inserting "interest", and

(B) by striking "title 3" in clause (ii) and inserting "title 31".

(34) Subparagraph (C) of section 7701(j)(1) is amended by striking so much of

such subparagraph as precedes "contributions to the Thrift" and inserting the fol-

lowing:

"(C) subject to section 401(k)(4)(B) and any dollar limitation on the applica-

tion of section 402(a)(8),".

(35) Paragraph (1) of section 1012(t) of the Technical and Miscellaneous Rev-

enue Act of 1988 is amended by inserting "(as amended by paragraph (2))" after

"clause (ii)".

(36) Subparagraph (F) of section 1014(g)(4) of the Technical and Miscellaneous

Revenue Act of 1988 is amended by striking "subparagraph" in clause (ii) and in-

serting "paragraph".

(37) Paragraph (28) of section 1018(u) of the Technical and Miscellaneous Rev-

enue Act of 1988 is amended by inserting "net" before "capital loss" each place it

appears.

(38) Subparagraph (C) of section 2001(d)(6) of the Technical and Miscellaneous

Revenue Act of 1988 is amended by striking "a gallon" and inserting "per gallon".

(39) Paragraph (3) of section 5033(a) of the Technical and Miscellaneous Rev-

enue Act of 1988 is amended by striking "chapter 1" and inserting "chapter 11".

(40) Paragraph (2) of section 232(a) of the Railroad Retirement Revenue Act of

1983 is amended by striking "section 516(b)" each place it appears and inserting

"section 7106(b)".

(b) Effective Date.-The amendments made by this section shall take effect on

the date of the enactment of this Act.

Subtitle H-Repeal of Expired or Obsolete Provisions
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PART I-REPEAL OF EXPIRED OR OBSOLETE PROVISIONS

SUBPART A-GENERAL PROVISIONS

SEC. 11801. REPEAL OF EXPIRED OR OBSOLETE PROVISIONS.

(a) Repeals.-The following provisions are hereby repealed:

(1) Section 23 (relating to residential energy credit).

(2) Paragraph (1), (2), (3), and (4) of section 39(d) (relating to transition-

al rules).

(3) Subsection (f) of section 56 (relating to adjustments for book income of

corporations).

(4) Subsection (h) of section 63 (relating to transitional rule for taxable

years beginning in 1987).

(5) Subsection (i) of section 83 (relating to transitional rules).

(6) Section 110 (relating to income tax paid by lessee corporation).

(7) Section 113 (relating to mustering-out payments for members of the Armed

Forces).

(8) Section 114 (relating to sports programs conducted for the American Na-

tional Red Cross).

(9) Section 124 (relating to qualified transportation provided by employers).

(10) Section 128 (relating to interest on certain savings certificates).

(11) Subsection (i) of section 170 (relating to rule for nonitemization of de-

ductions).

(12) Section 184 (relating to amortization of certain railroad rolling stock).

(13) Section 188 (relating to amortization of certain expenditures for child

care facilities).

(14) Subsection (d) of section 190 (relating to application of section).

(15) Section 250 (relating to certain payments to the National Railroad Pas-

senger Corporation).

(16) Subsection (b) of section 263 (relating to expenditures for advertising

and good will).

(17) Subsection (e) of section 305 (relating to dividend reinvestment in stock

of public utilities).

(18) Subsection (h) of section 306 (relating to stock received in transactions

to which 1939 Code applies).

(19) Part IV of subchapter C of chapter 1 (relating to insolvency reorganiza-

tions).

(20) Section 422 (relating to qualified stock options).

(21) Section 424 (relating to restricted stock options).

(22) Subsection (d) of section 503 (relating to special rule for loans).

(23) Paragraph (14) of section 512(b) (relating to modifications applicable in

computing unrelated business taxable income).

(24) Subsection (c) of section 545 (relating to special adjustment to taxable

income).
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(25) Paragraphs (2), (3), and (4) of section 582(c) (relating to bond, etc.,

losses and gains of financial institutions).

(26) Paragraph (2) of section 585(b) (relating to percentage method).

(27) Subsection (i) of section 617 (relating to certain pre-1970 exploration

expenditures).

(28) Part II of subchapter I of chapter 1 (relating to payments to encourage

exploration, etc., for defense purposes).

(29) Subparagraphs (C) and (D) of section 861(a)(1) (relating to source rule

for interest).

(30) Subsection (k) of section 897 (relating to foreign corporations acquired

before enactment).

(31) Subsection (e) of section 904 (relating to transitional rules for carry-

backs and carryovers on the per-country limitation).

(32) Subsections (e) and (f)(3)(C) of section 907 (relating to transitional

rules).

(33) Section 1039 (relating to certain sales of low-income housing projects).

(34) Part VIII of subchapter O of chapter 1 (relating to distributions pursu-

ant to Bank Holding Company Act).

(35) Section 1238 (relating to amortization in excess of depreciation).

(36) Subsection (c) of section 1401 (relating to credit against self-em-

ployment taxes).

(37) Chapter 4 (relating to rules applicable to recovery of excessive profits

on Government contracts).

(38) Section 1564 (relating to transitional rules in the case of certain con-

trolled corporations).

(39) Subsection (b) of section 2010 (relating to phase-in of credit).

(40) Subsection (b) of section 2505 (relating to phase-in of credit).

(41) Paragraph (3) of section 3402(a) (relating to changes made by section 101

of the Economic Recovery Tax Act of 1981).

(42) Section 3510 (relating to credit for increased social security employee

taxes and railroad retirement tier 1 employee taxes imposed during 1984).

(43) Paragraph (3) of section 6018(a) (relating to phase-in of filing require-

ment amount).

(44) Section 6158 (relating to installment payment of tax attributable to di-

vestitures pursuant to Bank Holding Company Act Amendments of 1970).

(45) Subchapter E of chapter 64 (relating to collection of State individual

income taxes).

(46) Subsection (e) of section 6427 (relating to use in certain taxicabs).

(47) Section 6428 (relating to 1981 rate reduction tax credit).

(48) Chapter 37 (relating to excise tax on sugar).

(b) Clerical Amendments.-

(1) The table of sections for subpart A of part IV of subchapter A of chapter

1 is amended by striking the item relating to section 23.

(2) The table of sections for part III of subchapter B of chapter 1 is amended

by striking the items relating to sections 110, 113, 114, 124, and 128.
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(3) The table of sections for part VI of subchapter B of chapter 1 is amended

by striking the items relating to sections 184 and 188.

(4) The table of sections for part VIII of subchapter B of chapter 1 is

amended by striking the item relating to section 250.

(5) The table of parts for subchapter C of chapter 1 is amended by striking

the item relating to part IV.

(6) The table of sections for part II of subchapter D of chapter 1 is amended

by striking the items relating to sections 422 and 424.

(7) The table of parts for subchapter I of chapter 1 is amended by striking

the item relating to part II.

(8) The table of sections for part III of subchapter O of chapter 1 is amended

by striking the item relating to section 1039.

(9) The table of parts for subchapter O of chapter 1 is amended by striking

the item relating to part VIII.

(10) The table of sections for part IV of subchapter P of chapter 1 is amended

by striking the item relating to section 1238.

(11) The table of chapters for subtitle A is amended by striking the item re-

lating to chapter 4.

(12) The table of sections for part II of subchapter B of chapter 6 is amended

by striking the item relating to section 1564.

(13) The table of sections for subchapter A of chapter 62 is amended by strik-

ing the item relating to section 6158.

(14) The table of subchapters for chapter 64 is amended by striking the item

relating to subchapter E.

(15) The table of sections for subchapter B of chapter 65 is amended by strik-

ing the item relating to section 6428.

(16) The table of sections for chapter 25 is amended by striking the item re-

lating to section 3510.

(17) The table of chapters for subtitle D is amended by striking the item re-

lating to chapter 37.

(c) Conforming Amendments.-

(1) Amendment relating to repeal of section 23.-Subsection (a) of section 1016

is amended by striking paragraph (20) and by redesignating the following para-

graphs accordingly.

(2) Amendments relating to repeal of section 56(f).-

(A) Paragraph (1) of section 56(c) is amended to read as follows:

"(1) Adjustment for adjusted current earnings.-Alternative minimum taxable in-

come shall be adjusted as provided in subsection (g)."

(B) Paragraphs (1) and (2) of section 59(g) are each amended by strik-

ing "beginning after 1989".

(C) Clause (iii) of section 56(g)(4)(C) is amended to read as follows:

"(iii) Treatment of taxes on dividends from 936 corporations.-

"(I) In general.-For purposes of determining the alternative minimum foreign

tax credit, 75 percent of any withholding or income tax paid to a possession of

the United States with respect to dividends received from a corporation eligible
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for the credit provided by section 936 shall be treated as a tax paid to a foreign

country by the corporation receiving the dividend.

"(II) Limitation.-If the aggregate amount of the dividends referred to in

subclause (I) for any taxable year exceeds the excess referred to in paragraph

(1), the amount treated as tax paid to a foreign country under subclause (I) shall

not exceed the amount which would be so treated without regard to this subclause

multiplied by a fraction the numerator of which is the excess referred to in para-

graph (1) and the denominator of which is the aggregate amount of such dividends.

"(III) Treatment of taxes imposed on 936 corporation.-For purposes of this

clause, taxes paid by any corporation eligible for the credit provided by section

936 to a possession of the United States shall be treated as a withholding tax

paid with respect to any dividend paid by such corporation to the extent such

taxes would be treated as paid by the corporation receiving the dividend under

rules similar to the rules of section 902 (and the amount of any such dividend

shall be increased by the amount so treated)."

(D) Paragraph (1) of section 59(a) is amended by inserting "and" at the end of

subparagraph (B), by striking subparagraph (C), and by redesignating subparagraph

(D) as subparagraph (C).

(E) Paragraph (2) of section 59A(b) is amended by striking "(and the last sen-

tence of section 56(f)(2)(B))".

(3) Amendment relating to repeal of section 124.-Subsection (f) of section 125

is amended by striking "section 117, 124," and inserting "section 117,".

(4) Amendment relating to repeal of section 128.-Paragraph (2) of section

265(a) is amended by striking "subtitle" and all that follows down through the

period at the end thereof and inserting "subtitle."

(5) Amendment relating to repeal of section 170(i).-Section 170 is amended by

redesignating subsections (j), (k), (l), (m), and (n) as subsections (i), (j),

(k), (l), and (m), respectively.

(6) Amendments relating to repeal of amortization provisions.-

(A) Subsection (a) of section 48 is amended by striking paragraph (8).

(B) Subsection (f) of section 642 is amended by striking "sections 169, 184,

187, and 188" and inserting "section 169".

(C) Paragraph (2) of section 861(e) is amended by striking "referred to in

subparagraph (B) of section 184(d)(1)" and inserting "all of whose stock is owned

by one or more domestic common carriers by railroad".

(D) Subparagraph (B) of section 1082(a)(2) is amended by striking "169, 184,

or 188" and inserting "169".

(E) Subparagraph (C) of section 1245(a)(3) is amended by striking "188," and

inserting "188 (as in effect before its repeal by the Revenue Reconciliation Act

of 1990),".

(F) Paragraph (3) of section 1250(b) is amended by striking "188," and insert-

ing "188 (as in effect before its repeal by the Revenue Reconciliation Act of

1990),".

(7) Amendments relating to repeal of section 305(e).-

(A) Paragraph (1) of section 305(d) is amended by striking "(other than sub-
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section (e))".

(B) Subsection (f) of section 305 is redesignated as subsection (e).

(8) Amendments related to repeal of special treatment of insolvency reorganiz-

ations.-

(A) Subsection (b) of section 47 is amended by inserting "or" at the end of

paragraph (1), by striking out ", or" at the end of paragraph (2), and inserting a

period, and by striking paragraph (3).

(B) Subparagraph (B) of section 168(i)(7) is amended by striking "371(a),

374(a),".

(C) Subparagraph (D) of section 247(b)(2) is amended by striking ", a transac-

tion to which section 371 (relating to insolvency reorganization) applies,".

(D) Subsection (d) of section 354 is hereby repealed.

(E) Clause (i) of section 356(d)(2)(B) is amended by striking "or (d)".

(F)(i) Section 357 is amended by striking "351, 361, 371, or 374" each place

it appears and inserting "351 or 361".

(ii) Paragraph (2) of section 357(c) is amended by inserting "or" at the end

of subparagraph (A), by striking subparagraph (B), and by redesignating subpara-

graph (C) as subparagraph (B).

(G) Section 358 is amended-

(i) in subsection (a), by striking "361, 371(b), or 374" and inserting "or

361", and

(ii) by striking subsection (b)(3).

(H) Paragraph (3) of section 1245(b) is amended by striking "371(a), 374(a),".

(I) Paragraph (3) of section 1250(d) is amended by striking "371(a), 374(a),".

(9) Amendments relating to repeal of sections 422 and 424.-

(A)(i) Section 422A is redesignated as section 422 and section 425 is redesig-

nated as section 424.

(ii) The table of sections for part II of subchapter D of chapter 1 is amended

by redesignating the items relating to sections 422A and 425 as items relating to

sections 422 and 424, respectively.

(B) Section 421 is amended-

(i) in subsection (a)-

(I) by striking "422(a), 422A(a), 423(a), or 424(a)" and inserting "422(a) or

423(a)",

(II) by striking "except as provided in section 422(c)(1)," in paragraph (1),

and

(III) by striking "425(a)" in paragraph (2) and inserting "424(a)";

(ii) in subsection (b)-

(I) by striking "422(a), 422A(a), 423(a), or 424(a)" and inserting "422(a) or

423(a)", and

(II) by striking "422(a)(1), 422A(a)(1), 423(a)(1), or 424(a)(1)," and in-

serting "422(a)(1) or 423(a)(1),";

(iii) in subsection (c)-

(I) by striking "422(a), 422A(a), 423(a), and 424(a)" in paragraph (1)(A) and

inserting "422(a) and 423(a)",
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(II) by striking "sections 423(c) and 424(c)(1)" in paragraph (1)(B) and in-

serting "section 423(c)",

(III) by striking "422(c)(1), 423(c), or 424(c)(1)" each place it appears in

paragraphs (2) and (3)(A) and inserting "423(c)",

(IV) by striking "sections 422(c)(1), 423(c), and 424(c)(1)" in paragraph

(3)(B) and inserting "section 423(c)", and

(V) by striking "such sections" in paragraph (3)(B) and inserting "such sec-

tion".

(C) Section 422 (as redesignated by subparagraph (A)) is amended-

(i) by striking "425(a)" in subsection (a)(2) and inserting "424(a)", and

(ii) by striking paragraph (5) of subsection (c) and by redesignating para-

graphs (6), (7), and (8), of subsection (c) as paragraphs (5), (6), and (7), re-

spectively.

(D) Subsection (a) of section 423 is amended-

(i) by striking "(other than a restricted stock option granted pursuant to a

plan described in section 424(c)(3)(B))", and

(ii) by striking "425(a)" and inserting "424(a)".

(E) Subsection (b) of section 423 is amended by striking "425(d)" in paragraph

(3) and inserting "424(d)".

(F) Section 424 (as redesignated by subparagraph (A)) is amended-

(i) by striking "425(a)" in subsection (a) and inserting "424(a)",

(ii) by striking "422(a)(1), 422A(a)(1), 423(a)(1), or 424(a)(1)" in subsec-

tion (c)(3)(A)(ii) and inserting "422(a)(1) or 423(a)(1)",

(iii) by striking "422(b)(7), 422A(b)(6), 423(b)(3), and 424(b)(3)" in sub-

section (d) and inserting "422(b)(6) and 423(b)(3)",

(iv) in subsection (g)-

(I) by striking "422(a)(2), 422A(a)(2), 423(a)(2), and 424(a)(2)" and insert-

ing "422(a)(2) and 423(a)(2)", and

(II) by striking "425(a)" and inserting "424(a)", and

(v) in subsection (h)-

(I) by striking paragraph (2) and inserting the following:

"(2) Special rule for section 423 options.-In the case of the transfer of

stock pursuant to the exercise of an option to which section 423 applies and which

has been so modified, extended, or renewed, the fair market value of such stock at

the time of the granting of the option shall be considered as whichever of the

following is the highest-

"(A) the fair market value of such stock on the date of the original granting

of the option,

"(B) the fair market value of such stock on the date of the making of such

modification, extension, or renewal, or

"(C) the fair market value of such stock at the time of the making of any in-

tervening modification, extension, or renewal."

(II) by striking "sections 422(b)(6), 423(b)(9), and 424(b)(2)" in paragraph

(3)(B) and inserting "section 423(b)(9)", and

(III) by striking the sentence following paragraph (3)(C).
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(G) Paragraph (3) of section 56(b) is amended-

(i) by striking "section 422A" and inserting "section 422", and

(ii) by striking "section 422A(c)(2)" and inserting "section 422(c)(2)".

(H) Clause (ii) of section 1042(c)(2)(B) is amended by striking "section 83,

422, 422A, 423, or 424 applies" and inserting "section 83, 422, or 423 applied (or

to which section 422 or 424 (as in effect on the day before the date of the enact-

ment of the Revenue Reconciliation Act of 1990) applied)".

(I)(i) Subparagraph (B) of section 402(a)(3) is amended by striking "section

425" and inserting "section 424".

(ii) Clause (i) of section 402(a)(6)(B) is amended by striking "section

425(f)" and inserting "section 424(f)".

(J) Section 6039 is amended-

(i) by striking paragraphs (1) and (2) of subsection (a) and inserting the

following:

"(1) which in any calendar year transfers a share of stock pursuant to such

person's exercise of an incentive stock option, or

"(2) which in any calendar year records (or has by its agent recorded) a

transfer of the legal title of a share of stock acquired by the transferor pursu-

ant to his exercise of an option described in section 423(c) (relating to special

rule where option price is between 85 percent and 100 percent of value of

stock),",

(ii) by striking "a qualified stock option, incentive stock option, a re-

stricted stock option, or an" in subsection (b)(1) and inserting "an incentive

stock option or an", and

(iii) by amending subsection (c) to read as follows:

"(c) Cross References.-

"For definition of-

"(1) the term 'incentive stock option', see section 422(b), and

"(2) the term 'employee stock purchase plan' see section 423(b)."

(10) Amendments relating to repeal of section 545(c).-

(A) Paragraph (15) of section 381(c) is hereby repealed.

(B) Section 545 is amended by redesignating subsection (d) as subsection (c).

(11) Amendments relating to repeal of paragraphs (2), (3), and (4) of section

582(c).-Subsection (c) of section 582 is amended-

(A) by striking "paragraph (5)" in paragraph (1) and inserting "para-

graph (2)", and

(B) by redesignating paragraph (5) as paragraph (2).

(12) Amendments relating to repeal of section 585(b)(2).-

(A) Paragraph (4) of section 57(a) is amended by striking "585 or".

(B) Subparagraph (A) of section 291(e)(1) is hereby repealed.

(C) Paragraph (1) of section 585(b) is amended by striking "shall not exceed"

and all that follows down through the period at the end thereof and inserting

"shall not exceed the addition to the reserve for losses on loans determined under

the experience method as provided in paragraph (2)."

(D) Subsection (b) of section 585 is amended by redesignating paragraphs (3)
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and (4) as paragraphs (2) and (3), respectively.

(E) Paragraph (3) of section 585(b) (as redesignated by subparagraph (A)) is

amended to read as follows:

"(3) Regulations; definition of loan.-The Secretary shall define the term loan

and prescribe such regulations as may be necessary to carry out the purposes of

this section."

(F) Paragraphs (1) (A) and (E) of section 593(b) are each amended by striking

"section 585(b)(3)" and inserting "section 585(b)(2)".

(13) Amendment relating to repeal of section 617(i).-Section 617 is amended by

redesignating subsection (j) as subsection (i).

(14) Amendments relating to repeal of section 861 (A)(1) (c) and (d).- PARA-

GRAPH (1) OF SECTION 861(A) IS AMENDED BY INSERTING "AND" AT THE END OF SUBPARA-

GRAPH (A) AND BY STRIKING THE COMMA AT THE END OF SUBPARAGRAPH (B) AND INSERTING A

PERIOD.

(15) Amendments relating to repeal of section 1039.-

(A) Paragraphs (1)(A)(i) and (2)(B)(ii) of section 1250(a) are each amended by

inserting "(as in effect on the day before the date of the enactment of the Reven-

ue Reconciliation Act of 1990)" after "section 1039(b)(1)(B)".

(B) Subsection (d) of section 1250 is amended by striking paragraph (8).

(C) Section 1250 is amended by striking subsection (g) and by redesignating

subsections (h) and (i) as subsections (g) and (h), respectively.

(16) Amendment relating to repeal of section 1401(C).-SECTION 1401 IS AMENDED

BY REDESIGNATING SUBSECTION (D) AS SUBSECTION (C).

(17) Amendments relating to renegotiation provisions.-

(A) Section 6422 is amended by striking paragraph (6) and redesignating the

succeeding paragraphs accordingly.

(B) Subparagraph (A) of section 6511(d)(2) is amended by striking "; except

that" and all that follows down through the period at the end of the first sen-

tence and inserting a period.

(C) Section 6515 is amended by striking paragraph (2) and redesignating the

succeeding paragraphs accordingly.

(18) Amendment relating to repeal of section 1564.-Paragraph (5) of section

535(c) is amended by striking "sections 1561 and 1564" and inserting "section

1561".

(19) Amendments related to repeal of unified credit phase-in provisions.-

(A) Section 2010 is amended by redesignating subsections (c) and (d) as sub-

sections (b) and (c), respectively.

(B) Section 2505 is amended by redesignating subsections (c) and (d) as sub-

sections (b) and (c), respectively.

(C) Subsection (a) of section 6018 is amended by redesignating paragraphs (4)

and (5) as paragraphs (3) and (4), respectively.

(20) Amendments related to repeal of section 6158.-

(A) Section 6503 is amended by striking subsection (h) and redesignating sub-

sections (i), (j), and (k) as subsections (h), (i), and (j), respectively.

(B) Paragraph (2) of section 6601(b) is amended-
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(i) by striking "or 6158(a)" in the material preceding subparagraph (A),

(ii) by striking "or 6158(a), as the case may be" in subparagraph (A), and

(iii) by striking the last sentence.

(21) Amendments relating to repeal of subchapter e of chapter 64.-

(A) Section 6405 is amended by striking subsection (d).

(B) Section 7463 is amended by striking subsection (f).

(22) Amendments relating to repeal of chapter 37.-

(A) Subsection (b) of section 6302 is amended by striking "chapter 21" and all

that follows down through "chapter 37," and inserting "chapter 21, 31, 32, or 33,

or by section 4481".

(B)(i) Section 6418 is hereby repealed.

(ii) The table of sections for subchapter B of chapter 65 is amended by strik-

ing the item relating to section 6418.

(C) Subsection (e) of section 6511 is hereby repealed.

(D)(i) Section 7240 is hereby repealed.

(ii) The table of sections for part II of subchapter A of chapter 75 is

amended by striking the item relating to section 7240.

(E)(i) Subsection (a) of section 7655 is amended by striking the semicolon at

the end of paragraph (2) and inserting a period and by striking paragraph (3).

(ii) Subsection (b) of section 7655 is amended by striking the semicolon at

the end of paragraph (2) and inserting a period and by striking paragraph (3).

(23) Amendments related to repeal of section 6427(E).-

(A) Paragraph (1) of section 6427(i) is amended by striking "(e),".

(B) Subparagraph (A) of section 6427(i)(2) is amended to read as follows:

"(A) In general.-If $1,000 or more is payable under subsections (a),

(b), (d), (g), (h), and (q) to any person with respect to fuel used (or a quali-

fied diesel powered highway vehicle purchased) during any of the first 3 quarters

of his taxable year, a claim may be filed under this section with respect to fuel

used (or a qualified diesel powered highway vehicle purchased), during such

quarter."

(C) Paragraph (2) of section 6427(i) is amended by striking subparagraph (B)

and redesignating subparagraph (C) as subparagraph (B).

SEC. 11802. MISCELLANEOUS PROVISIONS.

(a) Repeal of Section 72(T)(2)(C).-Subsection (t) of section 72 is amended-

(1) by striking subparagraph (C) of paragraph (2),

(2) by redesignating subparagraph (D) of paragraph (2) as subparagraph (C),

and

(3) by striking "(C), and (D)" in paragraph (3)(A) and inserting "and (C)".

(b) Repeal of Obsolete Provisions in Section 274.-

(1) Paragraph (2) of section 274(l) is amended to read as follows:

"(2) Skyboxes, etc.-In the case of a skybox or other private luxury box leased

for more than 1 event, the amount allowable as a deduction under this chapter with

respect to such events shall not exceed the sum of the face value of non-luxury
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box seat tickets for the seats in such box covered by the lease. For purposes of

the preceding sentence, 2 or more related leases shall be treated as 1 lease."

(2) Subsection (n) of section 274 is amended-

(A) in paragraph (2)-

(i) by striking subparagraph (D) and redesignating subparagraphs (E) and (F)

as subparagraphs (D) and (E), respectively,

(ii) by striking "described in subparagraph (E)" and inserting "described in

subparagraph (D)", and

(iii) by striking "of subparagraph (F)" and inserting "of subparagraph (E)",

and

(B) by striking paragraph (3).

(c) Repeal of Section 468(A)(2)(B)(II).-Subparagraph (b) of section 468(a)(2)

is amended to read as follows:

"(B) Increase for interest.-A reserve shall be increased each taxable year by

an amount equal to the amount of interest which would have been earned during such

taxable year on the opening balance of such reserve for such taxable year if such

interest were computed-

"(i) at the Federal short-term rate or rates (determined under section 1274)

in effect, and

"(ii) by compounding semiannually."

(d) Repeal of Obsolete Provisions in Section 556(b)(1).-

(1) Paragraph (1) of section 556(b) is amended by striking the last 2 sen-

tences.

(2) The amendment made by paragraph (1) shall not apply to any corporation

with respect to which an election under the second sentence of section 556(b)(1)

of the Internal Revenue Code of 1986 (as in effect before the amendment made by

paragraph (1)) is in effect unless such corporation elects to have such amendment

apply and agrees to such adjustments as the Secretary of the Treasury or his del-

egate may require.

(e) Elimination of Unnecessary Section Relating to Jury Duty Pay Remitted to

Employer.-

(1) Paragraph (13) of section 62(a) is amended to read as follows:

"(13) Jury duty pay remitted to employer.-Any deduction allowable under this

chapter by reason of an individual remitting any portion of any jury pay to such

individual's employer in exchange for payment by the employer of compensation for

the period such individual was performing jury duty. For purposes of the preceding

sentence, the term 'jury pay' means any payment received by the individual for the

discharge of jury duty."

(2) Part VII of subchapter B of chapter 1 is amended by striking out section

220 and redesignating section 221 as section 220.

(3) The table of sections for part VII of subchapter B of chapter 1 is amended

by striking the items relating to sections 220 and 221 and inserting in lieu

thereof the following:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
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(f) Other Provisions.-

(1) Section 541 is amended by striking "(38.5 percent in the case of taxable

years beginning in 1987)".

(2) Subsection (e) of section 665 is amended to read as follows:

"(e) Preceding Taxable Year.-For purposes of this subpart-

"(1) In the case of a foreign trust created by a United States person, the

term 'preceding taxable year' does not include any taxable year of the trust to

which this part does not apply.

"(2) In the case of a preceding taxable year with respect to which a trust

qualified, without regard to this subpart, under the provisions of subpart B, for

purposes of the application of this subpart to such trust for such taxable year,

such trust shall, in accordance with regulations prescribed by the Secretary, be

treated as a trust to which subpart C applies."

(3) Subsection (c) of section 668 is amended to read as follows:

"(c) Interest Charge Not Deductible.-The interest charge determined under this

section shall not be allowed as a deduction for purposes of any tax imposed by

this title."

(4) Paragraph (1) of section 1503(c) is amended by striking the last 2 sen-

tences thereof.

(5) Paragraph (2) of section 2032A(a) is amended to read as follows:

"(2) Limitation on aggregate reduction in fair market value.-The aggregate de-

crease in the value of qualified real property taken into account for purposes of

this chapter which results from the application of paragraph (1) with respect to

any decedent shall not exceed $750,000."

Subpart B-Modifications to Specific Provisions

SEC. 11811. ELIMINATION OF EXPIRED PROVISIONS IN SECTION 172.

(a) General Rule.-Subsection (b) of section 172 is amended to read as follows:

"(b) Net Operating Loss Carrybacks and Carryovers.-

"(1) Years to which loss may be carried.-

"(A) General rule.-Except as otherwise provided in this paragraph, a net oper-

ating loss for any taxable year-

"(i) shall be a net operating loss carryback to each of the 3 taxable years

preceding the taxable year of such loss, and

"(ii) shall be a net operating loss carryover to each of the 15 taxable years

following the taxable year of the loss.

"(B) Special rules for reit's.-

"(i) In general.-A net operating loss for a REIT year shall not be a net op-

erating loss carryback to any taxable year preceding the taxable year of such

loss.

"(ii) Special rule.-In the case of any net operating loss for a taxable year

which is not a REIT year, such loss shall not be carried back to any taxable year

which is a REIT year.
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"(iii) REIT year.-For purposes of this subparagraph, the term 'REIT year'

means any taxable year for which the provisions of part II of subchapter M

(relating to real estate investment trusts) apply to the taxpayer.

"(C) Specified liability losses.-In the case of a taxpayer which has a spe-

cified liability loss (as defined in subsection (f)) for a taxable year, such spe-

cified liability loss shall be a net operating loss carryback to each of the 10

taxable years preceding the taxable year of such loss.

"(D) Bad debt losses of commercial banks.-In the case of any bank (as defined

in section 585(a)(2)), the portion of the net operating loss for any taxable year

beginning after December 31, 1986, and before January 1, 1994, which is attribut-

able to the deduction allowed under section 166(a) shall be a net operating loss

carryback to each of the 10 taxable years preceding the taxable year of the loss

and a net operating loss carryover to each of the 5 taxable years following the

taxable year of such loss.

"(E) Excess interest loss.-

"(i) In general.-If-

"(I) there is a corporate equity reduction transaction, and

"(II) an applicable corporation has a corporate equity reduction interest

loss for any loss limitation year ending after August 2, 1989,

then the corporate equity reduction interest loss shall be a net operating

loss carryback and carryover to the taxable years described in subparagraph (A),

except that such loss shall not be carried back to a taxable year preceding the

taxable year in which the corporate equity reduction transaction occurs.

"(ii) Loss limitation year.-For purposes of clause (i) and subsection (m),

the term 'loss limitation year' means, with respect to any corporate equity reduc-

tion transaction, the taxable year in which such transaction occurs and each of

the 2 succeeding taxable years.

"(iii) Applicable corporation.-For purposes of clause (i), the term 'applic-

able corporation' means-

"(I) a C corporation which acquires stock, or the stock of which is acquired

in a major stock acquisition,

"(II) a C corporation making distributions with respect to, or redeeming, its

stock in connection with an excess distribution, or

"(III) a C corporation which is a successor of a corporation described in

subclause (I) or (II).

"(iv) Other definitions.-

"For definitions of terms used in this subparagraph, see subsection (h).

"(2) Amount of carrybacks and carryovers.-The entire amount of the net operat-

ing loss for any taxable year (hereinafter in this section referred to as the

'loss year') shall be carried to the earliest of the taxable years to which (by

reason of paragraph (1)) such loss may be carried. The portion of such loss which

shall be carried to each of the other taxable years shall be the excess, if any,

of the amount of such loss over the sum of the taxable income for each of the pri-

or taxable years to which such loss may be carried. For purposes of the preceding

sentence, the taxable income for any such prior taxable year shall be computed-
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"(A) with the modifications specified in subsection (d) other than paragraphs

(1), (4), and (5) thereof, and

"(B) by determining the amount of the net operating loss deduction without re-

gard to the net operating loss for the loss year or for any taxable year there-

after,

and the taxable income so computed shall not be considered to be less than

zero.

"(3) Election to waive carryback.-Any taxpayer entitled to a carryback period

under paragraph (1) may elect to relinquish the entire carryback period with re-

spect to a net operating loss for any taxable year. Such election shall be made in

such manner as may be prescribed by the Secretary, and shall be made by the due

date (including extensions of time) for filing the taxpayer's return for the tax-

able year of the net operating loss for which the election is to be in effect.

Such election, once made for any taxable year, shall be irrevocable for such tax-

able year."

(b) Conforming Amendments.-

(1) Section 172 is amended by striking subsections (g), (h), (i), and (k), and

by redesignating subsections (j), (l), (m), and (n) as subsections (f), (g), (h),

and (i), respectively.

(2)(A) Subsection (f) of section 172 (as redesignated by paragraph (1)) is

amended to read as follows:

"(f) Rules Relating to Specified Liability Loss.-For purposes of this section-

"(1) In general.-The term 'specified liability loss' means the sum of the fol-

lowing amounts to the extent taken into account in computing the net operating

loss for the taxable year:

"(A) Any amount allowable as a deduction under section 162 or 165 which is at-

tributable to-

"(i) product liability, or

"(ii) expenses incurred in the investigation or settlement of, or opposition

to, claims against the taxpayer on account of product liability.

"(B) Any amount (not described in subparagraph (A)) allowable as a deduction

under this chapter with respect to a liability which arises under a Federal or

State law or out of any tort of the taxpayer if-

"(i) in the case of a liability arising out of a Federal or State law, the

act (or failure to act) giving rise to such liability occurs at least 3 years be-

fore the beginning of the taxable year, or

"(ii) in the case of a liability arising out of a tort, such liability arises

out of a series of actions (or failures to act) over an extended period of time a

substantial portion of which occurs at least 3 years before the beginning of the

taxable year.

A liability shall not be taken into account under subparagraph (B) unless the

taxpayer used an accrual method of accounting throughout the period or periods

during which the acts or failures to act giving rise to such liability occurred.

"(2) Limitation.-The amount of the specified liability loss for any taxable

year shall not exceed the amount of the net operating loss for such taxable year.
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"(3) Special rule for nuclear powerplants.-Except as provided in regulations

prescribed by the Secretary, that portion of a specified liability loss which is

attributable to amounts incurred in the decommissioning of a nuclear powerplant

(or any unit thereof) may, for purposes of subsection (b)(1)(C), be carried back

to each of the taxable years during the period-

"(A) beginning with the taxable year in which such plant (or unit thereof) was

placed in service, and

"(B) ending with the taxable year preceding the loss year.

"(4) Product liability.-The term 'product liability' means-

"(A) liability of the taxpayer for damages on account of physical injury or

emotional harm to individuals, or damage to or loss of the use of property, on ac-

count of any defect in any product which is manufactured, leased, or sold by the

taxpayer, but only if

"(B) such injury, harm, or damage arises after the taxpayer has completed or

terminated operations with respect to, and has relinquished possession of, such

product.

"(5) Coordination with subsection (b)(2).-For purposes of applying subsection

(b)(2), a specified liability loss for any taxable year shall be treated as a sep-

arate net operating loss for such taxable year to be taken into account after the

remaining portion of the net operating loss for such taxable year.

"(6) Election.-Any taxpayer entitled to a 10-year carryback under subsection

(b)(1)(C) from any loss year may elect to have the carryback period with respect

to such loss year determined without regard to subsection (b)(1)(C). Such election

shall be made in such manner as may be prescribed by the Secretary and shall be

made by the due date (including extensions of time) for filing the taxpayer's re-

turn for the taxable year of the net operating loss. Such election, once made for

any taxable year, shall be irrevocable for that taxable year."

(B) The portion of any loss which is attributable to a deferred statutory or

tort liability loss (as defined in section 172(k) of the Internal Revenue Code of

1986 as in effect on the day before the date of the enactment of this Act) may not

be carried back to any taxable year beginning before January 1, 1984, by reason of

the amendment made by subparagraph (A).

(3) Paragraph (2) of section 172(g) (as redesignated by paragraph (1)) is

amended to read as follows:

"(2) Coordination with subsection (b)(2).-For purposes of subsection (b)(2),

the portion of a net operating loss for any taxable year which is attributable to

the deduction allowed under section 166(a) shall be treated in a manner similar to

the manner in which a specified liability loss is treated."

(4) Subparagraph (B) of section 172(h)(4) (as redesignated by paragraph (1))

is amended to read as follows:

"(B) Coordination with subsection (b)(2).-For purposes of subsection (b)(2)-

"(i) a corporate equity reduction interest loss shall be treated in a manner

similar to the manner in which a specified liability loss is treated, and

"(ii) in determining the net operating loss deduction for any prior taxable

year referred to in the 3rd sentence of subsection (b)(2), the portion of any net
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operating loss which may not be carried to such taxable year under subsection

(b)(1)(E) shall not be taken into account."

(c) Effective Date.-The amendments made by this section shall apply to net op-

erating losses for taxable years beginning after December 31, 1990.

SEC. 11812. ELIMINATION OF OBSOLETE PROVISIONS IN SECTION 167.

(a) General Rule.-Section 167 is amended-

(1) by striking subsections (b), (c), (d), (e), (f), (j), (k), (l), (m), (p),

and (q) and by redesignating subsections (g), (h), (r), and (s) as subsections

(c), (d), (e), and (f), respectively, and

(2) by inserting after subsection (a) the following new subsection:

"(b) Cross Reference.-

"For determination of depreciation deduction in case of property to which

section 168 applies, see section 168."

(b) Conforming Amendments.-

(1) Subsection (e) of section 167 (as redesignated by subsection (a)) is

amended by striking "(h)" each place it appears in paragraphs (3)(B) and (4)(B)

and inserting "(d)".

(2)(A) Subparagraph (A) of section 168(e)(2) is amended to read as follows:

"(A) Residential rental property.-

"(i) Residential rental property.-The term 'residential rental property'

means any building or structure if 80 percent or more of the gross rental income

from such building or structure for the taxable year is rental income from dwell-

ing units.

"(ii) Definitions.-For purposes of clause (i)-

"(I) the term 'dwelling unit' means a house or apartment used to provide liv-

ing accommodations in a building or structure, but does not include a unit in a

hotel, motel, or other establishment more than one-half of the units in which are

used on a transient basis, and

"(II) if any portion of the building or structure is occupied by the taxpay-

er, the gross rental income from such building or structure shall include the

rental value of the portion so occupied."

(B) Paragraph (10) of section 168(i) is amended to read as follows:

"(10) Public utility property.-The term 'public utility property' means prop-

erty used predominantly in the trade or business of the furnishing or sale of-

"(A) electrical energy, water, or sewage disposal services,

"(B) gas or steam through a local distribution system,

"(C) telephone services, or other communication services if furnished or sold

by the Communications Satellite Corporation for purposes authorized by the Commu-

nications Satellite Act of 1962 (47 U.S.C. 701), or

"(D) transportation of gas or steam by pipeline,

if the rates for such furnishing or sale, as the case may be, have been estab-

lished or approved by a State or political subdivision thereof, by any agency or

instrumentality of the United States, or by a public service or public utility
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commission or other similar body of any State or political subdivision thereof."

(C) Paragraph (2) of section 168(f) is amended by striking "section

167(l)(3)(A)" and inserting "subsection (i)(10)".

(D) Paragraph (1) of section 168(i) is amended by adding at the end thereof

the following new sentence: "The reference in this paragraph to subsection (m) of

section 167 shall be treated as a reference to such subsection as in effect on the

day before the date of the enactment of the Reconciliation Revenue Act of 1990."

(E) Clause (ii) of section 168(i)(9)(A) is amended by striking "(determined

without regard to section 167(l))".

(3) Sections 42(d)(2)(D)(i)(I) and 42(d)(5)(B) are each amended by striking

"section 167(k)" and inserting "section 167(k) (as in effect on the day before the

date of the enactment of the Revenue Reconciliation Act of 1990)".

(4) Subparagraph (D) of section 56(a)(1) is amended by striking "section

167(l)(3)(A)" and inserting "section 168(i)(10)".

(5) Paragraph (2) of section 312(k) is amended to read as follows:

"(2) Exception.-If for any taxable year a method of depreciation was used by

the taxpayer which the Secretary has determined results in a reasonable allowance

under section 167(a) and which is the unit-of-production method or other method

not expressed in a term of years, then the adjustment to earnings and profits for

depreciation for such year shall be determined under the method so used (in lieu

of the straight line method)."

(6)(A) Paragraph (6) of section 381(c) is amended by striking "subsec-

tions (b), (j), and (k) of section 167" and inserting "sections 167 and 168".

(B) Subsection (c) of section 381 is amended by striking paragraph (24) and

redesignating paragraphs (25) and (26) as paragraphs (24) and (25), respectively.

(7) Subparagraph (C) of section 404(a)(1) is amended by striking "section

167(l)(3)(A)(iii)" and inserting "section 168(i)(10)(C)".

(8) Clause (i) of section 460(e)(6)(A) is amended by striking "section 167(k)"

and inserting "section 168(e)(2)(A)(ii)".

(9) Subsection (e) of section 642 is amended by striking "167(h)" and insert-

ing "167(d)".

(10) Paragraph (2) of section 1016(a) is amended by striking "under section

167(b)(1)" and inserting "under the straight line method".

(11) Subsection (a) of section 1250 is amended by redesignating paragraph (4)

as paragraph (5) and by inserting after paragraph (3) the following new paragraph:

"(4) Special rule.-For purposes of this subsection, any reference to section

167(k) or 167(j)(2)(B) shall be treated as a reference to such section as in ef-

fect on the day before the date of the enactment of the Revenue Reconciliation Act

of 1990."

(12) Paragraph (4) of section 1250(b) is amended by striking "167(k)" each

place it appears and inserting "167(k) (as in effect on the day before the date of

the enactment of the Revenue Reconciliation Act of 1990)".

(13) Subparagraph (B) of section 7701(e)(5) is amended by inserting before the

period at the end thereof the following: "(as in effect on the day before the date

of the enactment of the Revenue Reconcilation Act of 1990)".
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(c) Effective Date.-

(1) In general.-Except as provided in paragraph (2), the amendments made by

this section shall apply to property placed in service after the date of the en-

actment of this Act.

(2) Exception.-The amendments made by this section shall not apply to any

property to which section 168 of the Internal Revenue Code of 1986 does not apply

by reason of subsection (f)(5) thereof.

(3) Exception for previously grandfather expenditures.-The amendments made by

this section shall not apply to rehabilitation expenditures described in section

252(f)(5) of the Tax Reform Act of 1986 (as added by section 1002(l)(31) of the

Technical and Miscellaneous Revenue Act of 1988).

SEC. 11813. ELIMINATION OF EXPIRED OR OBSOLETE INVESTMENT TAX CREDIT PROVISIONS.

(a) General Rule.-Subpart E of part IV of subchapter A of chapter 1 is amended

to read as follows:

"SUBPART E-RULES FOR COMPUTING INVESTMENT CREDIT

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"SEC. 46. AMOUNT OF CREDIT.

For purposes of section 38, the amount of the investment credit determined un-

der this section for any taxable year shall be the sum of-

"(1) the rehabilitation credit,

"(2) the energy credit, and

"(3) the reforestation credit.

"SEC. 47. REHABILITATION CREDIT.

"(a) General Rule.-For purposes of section 46, the rehabilitation credit for

any taxable year is the sum of-

"(1) 10 percent of the qualified rehabilitation expenditures with respect to

any qualified rehabilitated building other than a certified historic structure,

and

"(2) 20 percent of the qualified rehabilitation expenditures with respect to

any certified historic structure.

"(b) When Expenditures Taken Into Account.-

"(1) In general.-Qualified rehabilitation expenditures with respect to any

qualified rehabilitated building shall be taken into account for the taxable year

in which such qualified rehabilitated building is placed in service.

"(2) Coordination with subsection (d).-The amount which would (but for this

paragraph) be taken into account under paragraph (1) with respect to any qualified

rehabilitated building shall be reduced (but not below zero) by any amount of

qualified rehabilitation expenditures taken into account under subsection (d) by

the taxpayer or a predecessor of the taxpayer (or, in the case of a sale and
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leaseback described in section 50(a)(2)(C), by the lessee), to the extent any

amount so taken into account has not been required to be recaptured under section

50(a).

"(c) Definitions.-For purposes of this section-

"(1) Qualified rehabilitated building.-

"(A) In general.-The term 'qualified rehabilitated building' means any build-

ing (and its structural components) if-

"(i) such building has been substantially rehabilitated,

"(ii) such building was placed in service before the beginning of the rehab-

ilitation,

"(iii) in the case of any building other than a certified historic structure,

in the rehabilitation process-

"(I) 50 percent or more of the existing external walls of such building are

retained in place as external walls,

"(II) 75 percent or more of the existing external walls of such building are

retained in place as internal or external walls, and

"(III) 75 percent or more of the existing internal structural framework of

such building is retained in place, and

"(iv) depreciation (or amortization in lieu of depreciation) is allowable

with respect to such building.

"(B) Building must be first placed in service before 1936.-In the case of a

building other than a certified historic structure, a building shall not be a

qualified rehabilitated building unless the building was first placed in service

before 1936.

"(C) Substantially rehabilitated defined.-

"(i) In general.-For purposes of subparagraph (A)(i), a building shall be

treated as having been substantially rehabilitated only if the qualified rehabil-

itation expenditures during the 24-month period selected by the taxpayer (at the

time and in the manner prescribed by regulation) and ending with or within the

taxable year exceed the greater of-

"(I) the adjusted basis of such building (and its structural components), or

"(II) $5,000.

The adjusted basis of the building (and its structural components) shall be

determined as of the beginning of the 1st day of such 24-month period, or of the

holding period of the building, whichever is later. For purposes of the preceding

sentence, the determination of the beginning of the holding period shall be made

without regard to any reconstruction by the taxpayer in connection with the rehab-

ilitation.

"(ii) Special rule for phased rehabilitation.-In the case of any rehabilita-

tion which may reasonably be expected to be completed in phases set forth in ar-

chitectural plans and specifications completed before the rehabilitation begins,

clause (i) shall be applied by substituting '60- month period' for '24-month peri-

od'.

"(iii) Lessees.-The Secretary shall prescribe by regulation rules for apply-

ing this subparagraph to lessees.
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"(D) Reconstruction.-Rehabilitation includes reconstruction.

"(2) Qualified rehabilitation expenditure defined.-

"(A) In general.-The term 'qualified rehabilitation expenditure' means any

amount properly chargeable to capital account-

"(i) for property for which depreciation is allowable under section 168 and

which is-

"(I) nonresidential real property,

"(II) residential rental property,

"(III) real property which has a class life of more than 12.5 years, or

"(IV) an addition or improvement to property described in subclause (I),

(II), or (III), and

"(ii) in connection with the rehabilitation of a qualified rehabilitated

building.

"(B) Certain expenditures not included.-The term 'qualified rehabilitation ex-

penditure' does not include-

"(i) Straight line depreciation must be used.-Any expenditure with respect to

which the taxpayer does not use the straight line method over a recovery period

determined under subsection (c) or (g) of section 168. The preceding sentence

shall not apply to any expenditure to the extent the alternative depreciation sys-

tem of section 168(g) applies to such expenditure by reason of subparagraph (B) or

(C) of section 168(g)(1).

"(ii) Cost of acquisition.-The cost of acquiring any building or interest

therein.

"(iii) Enlargements.-Any expenditure attributable to the enlargement of an

existing building.

"(iv) Certified historic structure, etc.-Any expenditure attributable to the

rehabilitation of a certified historic structure or a building in a registered

historic district, unless the rehabilitation is a certified rehabilitation (within

the meaning of subparagraph (C)). The preceding sentence shall not apply to a

building in a registered historic district if-

"(I) such building was not a certified historic structure,

"(II) the Secretary of the Interior certified to the Secretary that such

building is not of historic significance to the district, and

"(III) if the certification referred to in subclause (II) occurs after the

beginning of the rehabilitation of such building, the taxpayer certifies to the

Secretary that, at the beginning of such rehabilitation, he in good faith was not

aware of the requirements of subclause (II).

"(v) Tax-exempt use property.-

"(I) In general.-Any expenditure in connection with the rehabilitation of a

building which is allocable to the portion of such property which is (or may reas-

onably be expected to be) tax-exempt use property (within the meaning of section

168(h)).

"(II) Clause not to apply for purposes of paragraph (1)(c).-This clause shall

not apply for purposes of determining under paragraph (1)(C) whether a building

has been substantially rehabilitated.
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"(vi) Expenditures of lessee.-Any expenditure of a lessee of a building if,

on the date the rehabilitation is completed, the remaining term of the lease

(determined without regard to any renewal periods) is less than the recovery peri-

od determined under section 168(c).

"(C) Certified rehabilitation.-For purposes of subparagraph (B), the

term 'certified rehabilitation' means any rehabilitation of a certified historic

structure which the Secretary of the Interior has certified to the Secretary as

being consistent with the historic character of such property or the district in

which such property is located.

"(D) Nonresidential real property; residential rental property; class

life.-For purposes of subparagraph (A), the terms 'nonresidential real property,'

'residential rental property,' and 'class life' have the respective meanings given

such terms by section 168.

"(3) Certified historic structure defined.-

"(A) In general.-The term 'certified historic structure' means any building

(and its structural components) which-

"(i) is listed in the National Register, or

"(ii) is located in a registered historic district and is certified by the

Secretary of the Interior to the Secretary as being of historic significance to

the district.

"(B) Registered historic district.-The term 'registered historic district'

means-

"(i) any district listed in the National Register, and

"(ii) any district-

"(I) which is designated under a statute of the appropriate State or local

government, if such statute is certified by the Secretary of the Interior to the

Secretary as containing criteria which will substantially achieve the purpose of

preserving and rehabilitating buildings of historic significance to the district,

and

"(II) which is certified by the Secretary of the Interior to the Secretary as

meeting substantially all of the requirements for the listing of districts in the

National Register.

"(d) Progress Expenditures.-

"(1) In general.-In the case of any building to which this subsection applies,

except as provided in paragraph (3)-

"(A) if such building is self-rehabilitated property, any qualified rehabilit-

ation expenditure with respect to such building shall be taken into account for

the taxable year for which such expenditure is properly chargeable to capital ac-

count with respect to such building, and

"(B) if such building is not self-rehabilitated property, any qualified rehab-

ilitation expenditure with respect to such building shall be taken into account

for the taxable year in which paid.

"(2) Property to which subsection applies.-

"(A) In general.-This subsection shall apply to any building which is being

rehabilitated by or for the taxpayer if-
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"(i) the normal rehabilitation period for such building is 2 years or more,

and

"(ii) it is reasonable to expect that such building will be a qualified re-

habilitated building in the hands of the taxpayer when it is placed in service.

Clauses (i) and (ii) shall be applied on the basis of facts known as of the

close of the taxable year of the taxpayer in which the rehabilitation begins (or,

if later, at the close of the first taxable year to which an election under this

subsection applies).

"(B) Normal rehabilitation period.-For purposes of subparagraph (A), the term

'normal rehabilitation period' means the period reasonably expected to be required

for the rehabilitation of the building-

"(i) beginning with the date on which physical work on the rehabilitation be-

gins (or, if later, the first day of the first taxable year to which an election

under this subsection applies), and

"(ii) ending on the date on which it is expected that the property will be

available for placing in service.

"(3) Special rules for applying paragraph (1).-For purposes of paragraph (1)-

"(A) Component parts, etc.-Property which is to be a component part of, or is

otherwise to be included in, any building to which this subsection applies shall

be taken into account-

"(i) at a time not earlier than the time at which it becomes irrevocably de-

voted to use in the building, and

"(ii) as if (at the time referred to in clause (i)) the taxpayer had expended

an amount equal to that portion of the cost to the taxpayer of such component or

other property which, for purposes of this subpart, is properly chargeable (during

such taxable year) to capital account with respect to such building.

"(B) Certain borrowing disregarded.-Any amount borrowed directly or indirectly

by the taxpayer from the person rehabilitating the property for him shall not be

treated as an amount expended for such rehabilitation.

"(C) Limitation for buildings which are not self-rehabilitated.-

"(i) In general.-In the case of a building which is not self-rehabilitated,

the amount taken into account under paragraph (1)(B) for any taxable year shall

not exceed the amount which represents the portion of the overall cost to the tax-

payer of the rehabilitation which is properly attributable to the portion of the

rehabilitation which is completed during such taxable year.

"(ii) Carryover of certain amounts.-In the case of a building which is not a

self-rehabilitated building, if for the taxable year-

"(I) the amount which (but for clause (i)) would have been taken into account

under paragraph (1)(B) exceeds the limitation of clause (i), then the amount of

such excess shall be taken into account under paragraph (1)(B) for the succeeding

taxable year, or

"(II) the limitation of clause (i) exceeds the amount taken into account un-

der paragraph (1)(B), then the amount of such excess shall increase the limitation

of clause (i) for the succeeding taxable year.

"(D) Determination of percentage of completion.-The determination under sub-
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paragraph (C)(i) of the portion of the overall cost to the taxpayer of the rehab-

ilitation which is properly attributable to rehabilitation completed during any

taxable year shall be made, under regulations prescribed by the Secretary, on the

basis of engineering or architectural estimates or on the basis of cost accounting

records. Unless the taxpayer establishes otherwise by clear and convincing evid-

ence, the rehabilitation shall be deemed to be completed not more rapidly than

ratably over the normal rehabilitation period.

"(E) No progress expenditures for certain prior periods.-No qualified rehabil-

itation expenditures shall be taken into account under this subsection for any

period before the first day of the first taxable year to which an election under

this subsection applies.

"(F) No progress expenditures for property for year it is placed in service,

etc.-In the case of any building, no qualified rehabilitation expenditures shall

be taken into account under this subsection for the earlier of-

"(i) the taxable year in which the building is placed in service, or

"(ii) the first taxable year for which recapture is required under section

50(a)(2) with respect to such property,

or for any taxable year thereafter.

"(4) Self-rehabilitated building.-For purposes of this subsection, the term

'self-rehabilitated building' means any building if it is reasonable to believe

that more than half of the qualified rehabilitation expenditures for such building

will be made directly by the taxpayer.

"(5) Election.-This subsection shall apply to any taxpayer only if such tax-

payer has made an election under this paragraph. Such an election shall apply to

the taxable year for which made and all subsequent taxable years. Such an elec-

tion, once made, may be revoked only with the consent of the Secretary.

"SEC. 48. ENERGY CREDIT; REFORESTATION CREDIT.

"(a) Energy Credit.-

"(1) In general.-For purposes of section 46, the energy credit for any taxable

year is the energy percentage of the basis of each energy property placed in ser-

vice during such taxable year.

"(2) Energy percentage.-

"(A) In general.-Except as provided in subparagraph (B), the energy percentage

is 10 percent.

"(B) Termination.-Effective with respect to periods after December 31, 1991,

the energy percentage is zero. For purposes of the preceding sentence, rules sim-

ilar to the rules of section 48(m) (as in effect on the day before the date of the

enactment of the Revenue Reconciliation Act of 1990) shall apply.

"(C) Coordination with rehabilitation credit.-The energy percentage shall not

apply to that portion of the basis of any property which is attributable to quali-

fied rehabilitation expenditures.

"(3) Energy property.-For purposes of this subpart, the term 'energy property'

means any property-
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"(A) which is-

"(i) equipment which uses solar energy to generate electricity, to heat or

cool (or provide hot water for use in) a structure, or to provide solar process

heat, or

"(ii) equipment used to produce, distribute, or use energy derived from a

geothermal deposit (within the meaning of section 613(e)(2)), but only, in the

case of electricity generated by geothermal power, up to (but not including) the

electrical transmission stage,

"(B)(i) the construction, reconstruction, or erection of which is completed by

the taxpayer, or

"(ii) which is acquired by the taxpayer if the original use of such property

commences with the taxpayer,

"(C) with respect to which depreciation (or amortization in lieu of depreci-

ation) is allowable, and

"(D) which meets the performance and quality standards (if any) which-

"(i) have been prescribed by the Secretary by regulations (after consultation

with the Secretary of Energy), and

"(ii) are in effect at the time of the acquisition of the property.

The term 'energy property' shall not include any property which is public

utility property (as defined in section 46(f)(5) as in effect on the day before

the date of the enactment of the Revenue Reconciliation Act of 1990).

"(4) Special rule for property financed by subsidized energy financing or in-

dustrial development bonds.-

"(A) Reduction of basis.-For purposes of applying the energy percentage to any

property, if such property is financed in whole or in part by-

"(i) subsidized energy financing, or

"(ii) the proceeds of a private activity bond (within the meaning of section

141) the interest on which is exempt from tax under section 103,

the amount taken into account as the basis of such property shall not exceed

the amount which (but for this subparagraph) would be so taken into account multi-

plied by the fraction determined under subparagraph (B).

"(B) Determination of fraction.-For purposes of subparagraph (A), the fraction

determined under this subparagraph is 1 reduced by a fraction-

"(i) the numerator of which is that portion of the basis of the property

which is allocable to such financing or proceeds, and

"(ii) the denominator of which is the basis of the property.

"(C) Subsidized energy financing.-For purposes of subparagraph (A), the term

'subsidized energy financing' means financing provided under a Federal, State, or

local program a principal purpose of which is to provide subsidized financing for

projects designed to conserve or produce energy.

"(5) Certain progress expenditure rules made applicable.-Rules similar to the

rules of subsections (c)(4) and (d) of section 46 (as in effect on the day before

the date of the enactment of the Revenue Reconciliation Act of 1990) shall apply

for purposes of this subsection.

"(b) Reforestation Credit.-
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"(1) In general.-For purposes of section 46, the reforestation credit for any

taxable year is 10 percent of the portion of the amortizable basis of any quali-

fied timber property which was acquired during such taxable year and which is

taken into account under section 194 (after the application of section 194(b)(1)).

"(2) Definitions.-For purposes of this subpart, the terms 'amortizable basis'

and 'qualified timber property' have the respective meanings given to such terms

by section 194.

"SEC. 49. AT-RISK RULES.

"(a) General Rule.-

"(1) Certain nonrecourse financing excluded from credit base.-

"(A) Limitation.-The credit base of any property to which this paragraph ap-

plies shall be reduced by the nonqualified nonrecourse financing with respect to

such credit base (as of the close of the taxable year in which placed in service).

"(B) Property to which paragraph applies.-This paragraph applies to any prop-

erty which-

"(i) is placed in service during the taxable year by a taxpayer described in

section 465(a)(1), and

"(ii) is used in connection with an activity with respect to which any loss

is subject to limitation under section 465.

"(C) Credit base defined.-For purposes of this paragraph, the term 'credit

base' means-

"(i) the portion of the basis of any qualified rehabilitated building attrib-

utable to qualified rehabilitation expenditures,

"(ii) the basis of any energy property, and

"(iii) the amortizable basis of any qualified timber property.

"(D) Nonqualified nonrecourse financing.-

"(i) In general.-For purposes of this paragraph and paragraph (2), the term

'nonqualified nonrecourse financing' means any nonrecourse financing which is not

qualified commercial financing.

"(ii) Qualified commercial financing.-For purposes of this paragraph, the

term 'qualified commercial financing' means any financing with respect to any

property if-

"(I) such property is acquired by the taxpayer from a person who is not a re-

lated person,

"(II) the amount of the nonrecourse financing with respect to such property

does not exceed 80 percent of the credit base of such property, and

"(III) such financing is borrowed from a qualified person or represents a

loan from any Federal, State, or local government or instrumentality thereof, or

is guaranteed by any Federal, State, or local government.

Such term shall not include any convertible debt.

"(iii) Nonrecourse financing.-For purposes of this subparagraph, the term

'nonrecourse financing' includes-

"(I) any amount with respect to which the taxpayer is protected against loss
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through guarantees, stop-loss agreements, or other similar arrangements, and

"(II) except to the extent provided in regulations, any amount borrowed from

a person who has an interest (other than as a creditor) in the activity in which

the property is used or from a related person to a person (other than the taxpay-

er) having such an interest.

In the case of amounts borrowed by a corporation from a shareholder, sub-

clause (II) shall not apply to an interest as a share-holder.

"(iv) Qualified person.-For purposes of this paragraph, the term 'qualified

person' means any person which is actively and regularly engaged in the business

of lending money and which is not-

"(I) a related person with respect to the taxpayer,

"(II) a person from which the taxpayer acquired the property (or a related

person to such person), or

"(III) a person who receives a fee with respect to the taxpayer's investment

in the property (or a related person to such person).

"(v) Related person.-For purposes of this subparagraph, the term 'related

person' has the meaning given such term by section 465(b)(3)(C). Except as other-

wise provided in regulations prescribed by the Secretary, the determination of

whether a person is a related person shall be made as of the close of the taxable

year in which the property is placed in service.

"(E) Application to partnerships and s corporations.-For purposes of this

paragraph and paragraph (2)-

"(i) In general.-Except as otherwise provided in this subparagraph, in the

case of any partnership or S corporation, the determination of whether a partner's

or shareholder's allocable share of any financing is nonqualified nonrecourse fin-

ancing shall be made at the partner or shareholder level.

"(ii) Special rule for certain recourse financing of s corporation.-A share-

holder of an S corporation shall be treated as liable for his allocable share of

any financing provided by a qualified person to such corporation if-

"(I) such financing is recourse financing (determined at the corporate

level), and

"(II) such financing is provided with respect to qualified business property

of such corporation.

"(iii) Qualified business property.-For purposes of clause (ii), the term

'qualified business property' means any property if-

"(I) such property is used by the corporation in the active conduct of a

trade or business,

"(II) during the entire 12-month period ending on the last day of the taxable

year, such corporation had at least 3 full-time employees who were not owner-

employees (as defined in section 465(c)(7)(E)(i)) and substantially all the ser-

vices of whom were services directly related to such trade or business, and

"(III) during the entire 12-month period ending on the last day of such tax-

able year, such corporation had at least 1 full-time employee substantially all of

the services of whom were in the active management of the trade or business.

"(iv) Determination of allocable share.-The determination of any partner's or
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shareholder's allocable share of any financing shall be made in the same manner as

the credit allowable by section 38 with respect to such property.

"(F) Special rules for energy property.-Rules similar to the rules of subpara-

graph (F) of section 46(c)(8) (as in effect on the day before the date of the en-

actment of the Revenue Reconciliation Act of 1990) shall apply for purposes of

this paragraph.

"(2) Subsequent decreases in nonqualified nonrecourse financing with respect

to the property.-

"(A) In general.-If, at the close of a taxable year following the taxable year

in which the property was placed in service, there is a net decrease in the amount

of nonqualified nonrecourse financing with respect to such property, such net de-

crease shall be taken into account as an increase in the credit base for such

property in accordance with subparagraph (C).

"(B) Certain transactions not taken into account.-For purposes of this para-

graph, nonqualified nonrecourse financing shall not be treated as decreased

through the surrender or other use of property financed by nonqualified nonre-

course financing.

"(C) Manner in which taken into account.-

"(i) Credit determined by reference to taxable year property placed in ser-

vice.-For purposes of determining the amount of credit allowable under section 38

and the amount of credit subject to the early disposition or cessation rules under

section 50(a), any increase in a taxpayer's credit base for any property by reason

of this paragraph shall be taken into account as if it were property placed in

service by the taxpayer in the taxable year in which the property referred to in

subparagraph (A) was first placed in service.

"(ii) Credit allowed for year of decrease in nonqualified nonrecourse finan-

cing.-Any credit allowable under this subpart for any increase in qualified in-

vestment by reason of this paragraph shall be treated as earned during the taxable

year of the decrease in the amount of nonqualified nonrecourse financing.

"(b) Increases in Nonqualified Nonrecourse Financing.-

"(1) In general.-If, as of the close of the taxable year, there is a net in-

crease with respect to the taxpayer in the amount of nonqualified nonrecourse fin-

ancing (within the meaning of subsection (a)(1)) with respect to any property to

which subsection (a)(1) applied, then the tax under this chapter for such taxable

year shall be increased by an amount equal to the aggregate decrease in credits

allowed under section 38 for all prior taxable years which would have resulted

from reducing the credit base (as defined in subsection (a)(1)(C)) taken into ac-

count with respect to such property by the amount of such net increase. For pur-

poses of determining the amount of credit subject to the early disposition or ces-

sation rules of section 50(a), the net increase in the amount of the nonqualified

nonrecourse financing with respect to the property shall be treated as reducing

the property's credit base in the year in which the property was first placed in

service.

"(2) Transfers of debt more than 1 year after initial borrowing not treated as

increasing nonqualified nonrecourse financing.-For purposes of paragraph (1), the
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amount of nonqualified nonrecourse financing (within the meaning of subsection

(a)(1)(D)) with respect to the taxpayer shall not be treated as increased by reas-

on of a transfer of (or agreement to transfer) any evidence of any indebtedness if

such transfer occurs (or such agreement is entered into) more than 1 year after

the date such indebtedness was incurred.

"(3) Special rules for certain energy property.-Rules similar to the rules of

section 47(d)(3) (as in effect on the day before the date of the enactment of the

Revenue Reconciliation Act of 1990) shall apply for purposes of this subsection.

"(4) Special rule.-Any increase in tax under paragraph (1) shall not be

treated as tax imposed by this chapter for purposes of determining the amount of

any credit allowable under subpart A, B, D, or G.

"SEC. 50. OTHER SPECIAL RULES.

"(a) Recapture in Case of Dispositions, Etc.-Under regulations prescribed by

the Secretary-

"(1) Early disposition, etc.-

"(A) General rule.-If, during any taxable year, investment credit property is

disposed of, or otherwise ceases to be investment credit property with respect to

the taxpayer, before the close of the recapture period, then the tax under this

chapter for such taxable year shall be increased by the recapture percentage of

the aggregate decrease in the credits allowed under section 38 for all prior tax-

able years which would have resulted solely from reducing to zero any credit de-

termined under this subpart with respect to such property.

"(B) Recapture percentage.-For purposes of subparagraph (A), the recapture

percentage shall be determined in accordance with the following table:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(2) Property ceases to qualify for progress expenditures.-

"(A) In general.-If during any taxable year any building to which section

47(d) applied ceases (by reason of sale or other disposition, cancellation or

abandonment of contract, or otherwise) to be, with respect to the taxpayer, prop-

erty which, when placed in service, will be a qualified rehabilitated building,

then the tax under this chapter for such taxable year shall be increased by an

amount equal to the aggregate decrease in the credits allowed under section 38 for

all prior taxable years which would have resulted solely from reducing to zero the

credit determined under this subpart with respect to such building.

"(B) Certain excess credit recaptured.-Any amount which would have been ap-

plied as a reduction under paragraph (2) of section 47(b) but for the fact that a

reduction under such paragraph cannot reduce the amount taken into account under

section 47(b)(1) below zero shall be treated as an amount required to be recap-

tured under subparagraph (A) for the taxable year during which the building is

placed in service.

"(C) Certain sales and leasebacks.-Under regulations prescribed by the Secret-

ary, a sale by, and leaseback to, a taxpayer who, when the property is placed in

service, will be a lessee to whom the rules referred to in subsection (c)(4) apply
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shall not be treated as a cessation described in subparagraph (A) to the extent

that the amount which will be passed through to the lessee under such rules with

respect to such property is not less than the qualified rehabilitation expendit-

ures properly taken into account by the lessee under section 47(d) with respect to

such property.

"(D) Coordination with paragraph (1).-If, after property is placed in service,

there is a disposition or other cessation described in paragraph (1), then para-

graph (1) shall be applied as if any credit which was allowable by reason of sec-

tion 47(d) and which has not been required to be recaptured before such disposi-

tion, cessation, or change in use were allowable for the taxable year the property

was placed in service.

"(E) Special rules.-Rules similar to the rules of this paragraph shall apply

in cases where qualified progress expenditures were taken into account under the

rules referred to in section 48(a)(5)(A).

"(3) Carrybacks and carryovers adjusted.-In the case of any cessation de-

scribed in paragraph (1) or (2), the carrybacks and carryovers under section 39

shall be adjusted by reason of such cessation.

"(4) Subsection not to apply in certain cases.-Paragraphs (1) and (2) shall

not apply to-

"(A) a transfer by reason of death, or

"(B) a transaction to which section 381(a) applies.

For purposes of this subsection, property shall not be treated as ceasing to

be investment credit property with respect to the taxpayer by reason of a mere

change in the form of conducting the trade or business so long as the property is

retained in such trade or business as investment credit property and the taxpayer

retains a substantial interest in such trade or business.

"(5) Definitions and special rules.-

"(A) Investment credit property.-For purposes of this subsection, the

term 'investment credit property' means any property eligible for a credit de-

termined under this subpart.

"(B) Transfer between spouses or incident to divorce.-In the case of any

transfer described in subsection (a) of section 1041-

"(i) the foregoing provisions of this subsection shall not apply, and

"(ii) the same tax treatment under this subsection with respect to the trans-

ferred property shall apply to the transferee as would have applied to the trans-

feror.

"(C) Special rule.-Any increase in tax under paragraph (1) or (2) shall not be

treated as tax imposed by this chapter for purposes of determining the amount of

any credit allowable under subpart A, B, D, or G.

"(b) Certain Property Not Eligible.-No credit shall be determined under this

subpart with respect to-

"(1) Property used outside united states.-

"(A) In general.-Except as provided in subparagraph (B), no credit shall be

determined under this subpart with respect to any property which is used predomin-

antly outside the United States.
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"(B) Exceptions.-Subparagraph (A) shall not apply to any property described in

section 168(g)(4).

"(2) Property used for lodging.-No credit shall be determined under this sub-

part with respect to any property which is used predominantly to furnish lodging

or in connection with the furnishing of lodging. The preceding sentence shall not

apply to-

"(A) nonlodging commercial facilities which are available to persons not using

the lodging facilities on the same basis as they are available to persons using

the lodging facilities.

"(B) property used by a hotel or motel in connection with the trade or busi-

ness of furnishing lodging where the predominant portion of the accommodations is

used by transients;

"(C) a certified historic structure to the extent of that portion of the basis

which is attributable to qualified rehabilitation expenditures; and

"(D) any energy property.

"(3) Property used by certain tax-exempt organization.-No credit shall be de-

termined under this subpart with respect to any property used by an organization

(other than a cooperative described in section 521) which is exempt from the tax

imposed by this chapter unless such property is used predominantly in an unrelated

trade or business the income of which is subject to tax under section 511. If the

property is debt-financed property (as defined in section 514(b)), the amount

taken into account for purposes of determining the amount of the credit under this

subpart with respect to such property shall be that percentage of the amount

(which but for this paragraph would be so taken into account) which is the same

percentage as is used under section 514(a), for the year the property is placed in

service, in computing the amount of gross income to be taken into account during

such taxable year with respect to such property. If any qualified rehabilitated

building is used by the tax-exempt organization pursuant to a lease, this para-

graph shall not apply for purposes of determining the amount of the rehabilitation

credit.

"(4) Property used by governmental units or foreign persons or entities.-

"(A) In general.-No credit shall be determined under this subpart with respect

to any property used-

"(i) by the United States, any State or political subdivision thereof, any

possession of the United States, or any agency or instrumentality of any of the

foregoing, or

"(ii) by any foreign person or entity (as defined in section 168(h)(2)(C)),

but only with respect to property to which section 168(h)(2)(A)(iii) applies

(determined after the application of section 168(h)(2)(B)).

"(B) Exception for short-term leases.-This paragraph and paragraph (3) shall

not apply to any property by reason of use under a lease with a term of less than

6 months (determined under section 168(i)(3)).

"(C) Exception for qualified rehabilitated buildings leased to governments,

etc.-If any qualified rehabilitated building is leased to a governmental unit (or

a foreign person or entity) this paragraph shall not apply for purposes of determ-
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ining the rehabilitation credit with respect to such building.

"(D) Special rules for partnerships, etc.-For purposes of this paragraph and

paragraph (3), rules similar to the rules of paragraphs (5) and (6) of section

168(h) shall apply.

"(E) Cross reference.-

"For special rules for the application of this paragraph and paragraph (3),

see section 168(h)."

"(c) Basis Adjustment to Investment Credit Property.-

"(1) In general.-For purposes of this subtitle, if a credit is determined un-

der this subpart with respect to any property, the basis of such property shall be

reduced by the amount of the credit so determined.

"(2) Certain dispositions.-If during any taxable year there is a recapture

amount determined with respect to any property the basis of which was reduced un-

der paragraph (1), the basis of such property (immediately before the event res-

ulting in such recapture) shall be increased by an amount equal to such recapture

amount. For purposes of the preceding sentence, the term 'recapture amount' means

any increase in tax (or adjustment in carrybacks or carryovers) determined under

subsection (a).

"(3) Special rule.-In the case of any energy credit or reforestation credit-

"(A) only 50 percent of such credit shall be taken into account under para-

graph (1), and

"(B) only 50 percent of any recapture amount attributable to such credit shall

be taken into account under paragraph (2).

"(4) Recapture of reductions.-

"(A) In general.-For purposes of sections 1245 and 1250, any reduction under

this subsection shall be treated as a deduction allowed for depreciation.

"(B) Special rule for section 1250.-For purposes of section 1250(b), the de-

termination of what would have been the depreciation adjustments under the

straight line method shall be made as if there had been no reduction under this

section.

"(5) Adjustment in basis of interest in partnership or s corporation.-The ad-

justed basis of-

"(A) a partner's interest in a partnership, and

"(B) stock in an S corporation,

shall be appropriately adjusted to take into account adjustments made under

this subsection in the basis of property held by the partnership or S corporation

(as the case may be).

"(d) Certain Rules Made Applicable.-For purposes of this subpart, rules simil-

ar to the rules of the following provisions (as in effect on the day before the

date of the enactment of the Revenue Reconciliation Act of 1990) shall apply:

"(1) Section 46(e) (relating to limitations with respect to certain persons).

"(2) Section 46(f) (relating to limitation in case of certain regulated com-

panies).

"(3) Section 46(h) (relating to special rules for cooperatives).

"(4) Paragraphs (2) and (3) of section 48(b) (relating to special rule for
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sale-leasebacks).

"(5) Section 48(d) (relating to certain leased property).

"(6) Section 48(f) (relating to estates and trusts).

"(7) Section 48(r) (relating to certain 501(d) organizations)."

(b) Conforming Amendments.-

(1)(A) Subclause (III) of section 29(b)(3)(A)(i) is amended by striking "sec-

tion 48(l)(11)(C)" and inserting "section 48(a)(4)(C)".

(B) Paragraph (4) of section 29(b) is amended by striking "section 47" each

place it appears and inserting "section 49(b) or 50(a)".

(C) Paragraph (3) of section 29(c) is amended to read as follows:

"(3) Biomass.-The term 'biomass' means any organic material other than-

"(A) oil and natural gas (or any product thereof), and

"(B) coal (including lignite) or any product thereof."

(2)(A) Paragraph (1) of section 38(b) is amended by striking "section 46(a)"

and inserting "section 46".

(B) Subsection (c) of section 38 is amended by striking paragraph (2) and by

redesignating paragraph (3) as paragraph (2).

(C) Subparagraph (C) of section 38(c)(2) (as redesignated by subpara-

graph (B)) is amended-

(i) by inserting "(as in effect on the day before the date of the enactment of

the Revenue Reconciliation Act of 1990)" after "46(e)(1)", and

(ii) by inserting "(as so in effect)" after "46(e)(2)".

(D) Subsection (d) of section 38 is amended-

(i) by striking "sections 46(f), 47(a), 196(a), and any other provision" and

inserting "any provision",

(ii) by amending paragraph (2) to read as follows:

"(2) Components of investment credit.-The order in which the credits listed in

section 46 are used shall be determined on the basis of the order in which such

credits are listed in section 46 as of the close of the taxable year in which the

credit is used.", and

(iii) by amending subparagraph (B) of paragraph (3) to read as follows:

"(B) the credit determined under section 46-

"(i) to the extent attributable to the employee plan percentage (as defined

in section 46(a)(2)(E) as in effect on the day before the date of the enactment of

the Tax Reform Act of 1984) shall be treated as a credit listed after paragraph

(1) of section 46, and

"(ii) to the extent attributable to the regular percentage (as defined in

section 46(b)(1) as in effect on the day before the date of the enactment of the

Revenue Reconciliation Act of 1990) shall be treated as the first credit listed in

section 46."

(3) Subsection (k) of section 42 is amended-

(A) in paragraph (1)-

(i) by striking "46(c)(8)" and inserting "49(a)(1)",

(ii) by striking "46(c)(9)" and inserting "49(a)(2)", and

(iii) by striking "47(d)(1)" and inserting "49(b)(1)", and
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(B) by striking "46(c)(8)(D)(iv)(II)" in paragraphs (2)(A)(ii) and (2)(D) and

inserting "49(a)(1)(D)(iv)(II)".

(4) Subsection (e) of section 52 is amended by striking "section 46" and in-

serting "section 46 (as in effect on the day before the date of the enactment of

the Revenue Reconciliation Act of 1990)".

(5) Paragraph (1) of section 55(c) is amended by striking "section 47" and in-

serting "section 49(b) or 50(a)".

(6) Subparagraph (B) of section 108(g)(1) is amended by striking "section

46(c)(8)(D)(iv)" and inserting "section 49(a)(1)(D)(iv)".

(7) Paragraph (4) of section 145(d) is amended-

(A) by striking "section 48(g)(1)(C)" each place it appears and insert-

ing "section 47(c)(1)(C)", and

(B) by striking "section 48(g)(1)(C)(i)" and inserting "section

47(c)(1)(C)(i)".

(8) Subparagraph (B) of section 147(d)(3) is amended by striking "section

48(g)(2)(B)" and inserting "section 47(c)(2)(B)".

(9)(A) Clause (vi) of section 168(e)(3)(B) is amended-

(i) by striking "paragraph (3)(A)(viii), (3)(A)(ix) or (4) of section 48(l)"

in subclause (I) and inserting "subparagraph (A) of section 48(a)(3) (or would be

so described if 'solar and wind' were substituted for 'solar' in clause (i) there-

of)", and

(ii) by inserting "(as in effect on the day before the date of the enactment

of the Revenue Reconciliation Act of 1990)" after "48(l)" in subclause (II).

(B)(i) Subparagraph (D)(i) of section 168(e)(3) is amended by striking "sec-

tion 48(p)" and inserting "subsection (i)(13)".

(ii) Subsection (i) of section 168 is amended by adding at the end thereof the

following new paragraph:

"(13) Single purpose agricultural or horticultural structure.-

"(A) In general.-The term 'single purpose agricultural or horticultural struc-

ture' means-

"(i) a single purpose livestock structure, and

"(ii) a single purpose horticultural structure.

"(B) Definitions.-For purposes of this paragraph-

"(i) Single purpose livestock structure.-The term 'single purpose livestock

structure' means any enclosure or structure specifically designed, constructed,

and used-

"(I) for housing, raising, and feeding a particular type of livestock and

their produce, and

"(II) for housing the equipment (including any replacements) necessary for

the housing, raising, and feeding referred to in subclause (I).

"(ii) Single purpose horticultural structure.-The term 'single purpose horti-

cultural structure' means-

"(I) a greenhouse specifically designed, constructed, and used for the com-

mercial production of plants, and

"(II) a structure specifically designed, constructed, and used for the com-
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mercial production of mushrooms.

"(iii) Structures which include work space.-An enclosure or structure which

provides work space shall be treated as a single purpose agricultural or horticul-

tural structure only if such work space is solely for-

"(I) the stocking, caring for, or collecting of livestock or plants (as the

case may be) or their produce,

"(II) the maintenance of the enclosure or structure, and

"(III) the maintenance or replacement of the equipment or stock enclosed or

housed therein.

"(iv) Livestock.-The term 'livestock' includes poultry."

(C) Paragraph (4) of section 168(g) is amended to read as follows:

"(4) Exception for certain property used outside united states.- Subparagraph

(A) of paragraph (1) shall not apply to-

"(A) any aircraft which is registered by the Administrator of the Federal Avi-

ation Agency and which is operated to and from the United States or is operated

under contract with the United States;

"(B) rolling stock which is used within and without the United States and

which is-

"(i) of a domestic railroad corporation providing transportation subject to

subchapter I of chapter 105 of title 49, or

"(ii) of a United States person (other than a corporation described in clause

(i)) but only if the rolling stock is not leased to one or more foreign persons

for periods aggregating more than 12 months in any 24-month period;

"(C) any vessel documented under the laws of the United States which is oper-

ated in the foreign or domestic commerce of the United States;

"(D) any motor vehicle of a United States person (as defined in section

7701(a)(30)) which is operated to and from the United States;

"(E) any container of a United States person which is used in the transporta-

tion of property to and from the United States;

"(F) any property (other than a vessel or an aircraft) of a United States per-

son which is used for the purpose of exploring for, developing, removing, or

transporting resources from the outer Continental Shelf (within the meaning of

section 2 of the Outer Continental Shelf Lands Act, as amended and supplemented;

(43 U.S.C. 1331));

"(G) any property which is owned by a domestic corporation (other than a cor-

poration which has an election in effect under section 936) or by a United States

citizen (other than a citizen entitled to the benefits of section 931 or 933) and

which is used predominantly in a possession of the United States by such a corpor-

ation or such a citizen, or by a corporation created or organized in, or under the

law of, a possession of the United States;

"(H) any communications satellite (as defined in section 103(3) of the Commu-

nications Satellite Act of 1962, 47 U.S.C. 702(3)), or any interest therein, of a

United States person;

"(I) any cable, or any interest therein, of a domestic corporation engaged in

furnishing telephone service to which section 168(i)(10)(C) applies (or of a

H.R. CONF. REP. 101-964 Page 552
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS168&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=43USCAS1331&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=7USCAS931&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=7USCAS933&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=38USCAS103&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS702&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS168&FindType=L


wholly owned domestic subsidiary of such a corporation), if such cable is part of

a submarine cable system which constitutes part of a communication link exclus-

ively between the United States and one or more foreign countries;

"(J) any property (other than a vessel or an aircraft) of a United States per-

son which is used in international or territorial waters within the northern por-

tion of the Western Hemisphere for the purpose of exploring for, developing, re-

moving, or transporting resources from ocean waters or deposits under such waters;

"(K) any property described in section 48(a)(3)(A)(iii) which is owned by a

United States person and which is used in international or territorial waters to

generate energy for use in the United States; and

"(L) any satellite (not described in subparagraph (H)) or other space-

craft (or any interest therein) held by a United States person if such satellite

or other spacecraft was launched from within the United States.

For purposes of subparagraph (J), the term 'northern portion of the Western

Hemisphere' means the area lying west of the 30th meridian west of Greenwich, east

of the international dateline, and north of the Equator, but not including any

foreign country which is a country of South America."

(10) Subparagraph (B) of section 170(h)(4) is amended by striking "section

48(g)(3)(B)" and inserting "section 47(c)(3)(B)".

(11)(A) Paragraph (1) of section 179(d) is amended by striking "section 38

property" and inserting "section 1245 property (as defined in section

1245(a)(3))".

(B) Paragraph (5) of section 179(d) is amended to read as follows:

"(5) Section not to apply to certain noncorporate lessors.-This section shall

not apply to any section 179 property which is purchased by a person who is not a

corporation and with respect to which such person is the lessor unless-

"(A) the property subject to the lease has been manufactured or produced by

the lessor, or

"(B) the term of the lease (taking into account options to renew) is less than

50 percent of the class life of the property (as defined in section 168(i)(1)),

and for the period consisting of the first 12 months after the date on which the

property is transferred to the lessee the sum of the deductions with respect to

such property which are allowable to the lessor solely by reason of section 162

(other than rents and reimbursed amounts with respect to such property) exceeds 15

percent of the rental income produced by such property."

(12)(A) Paragraph (1) of section 196(c) is amended-

(i) by striking "section 46(a)" and inserting "section 46", and

(ii) by striking "section 48(q)" and inserting "section 50(c)".

(B) Paragraph (1) of section 196(d) is amended-

(i) by striking "section 46(a)" and inserting "section 46", and

(ii) by striking "other than a credit to which section 48(q)(3) applies" and

inserting "other than the rehabilitation credit".

(13)(A) Subsection (a) of section 280F is amended-

(i) by striking paragraphs (1) and (4) and redesignating paragraphs (2) and

(3) as paragraphs (1) and (2), respectively, and
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(ii) by striking "the credit determined under section 46(a) or" in paragraph

(2)(B) (as redesignated by clause (i)).

(B) Subsection (b) of section 280F is amended by striking paragraph (1) and

redesignating the following paragraphs accordingly.

(C) The paragraph heading for paragraph (1) of section 280F(c) is amended by

striking "credits and".

(D) Subparagraph (A) of section 280F(d)(3) is amended by striking "the amount

of any credit allowable under section 38 to the employee or".

(E) The section heading of section 280F is amended by striking "INVESTMENT TAX

CREDIT AND".

(F) The table of sections for part IX of subchapter B of chapter 1 is amended

by striking "investment credit and" in the item relating to section 280F.

(14) Paragraph (5) of section 312(k) is amended by striking "section 48(q)"

and inserting "section 50(c)".

(15) Subparagraph (D) of section 465(b)(6) is amended by strik-

ing "46(c)(8)(D)(iv)" each place it appears and inserting "49(a)(1)(D)(iv)".

(16)(A) Paragraphs (3)(B) and (6)(B)(ii) of section 469(i) are each amended by

striking "rehabilitation investment credit (within the meaning of section 48(o))"

and inserting "rehabilitation credit determined under section 47".

(B) Paragraph (1) of section 469(k) is amended by striking "rehabilitation

investment credit (within the meaning of section 48(o))" and inserting "rehabilita-

tion credit determined under section 47".

(17) Subparagraph (A) of section 861(e)(1) is amended by striking "which is

section 38 property (or would be section 38 property but for section 48(a)(5)" and

inserting "which is section 1245 property (as defined in section 1245(a)(3))".

(18) Subparagraph (B) of section 865(c)(3) is amended by striking "section

48(a)(2)(B)" and inserting "section 168(g)(4)".

(19) Paragraph (21) of section 1016(a) is amended by striking "section 48(q)

and inserting "section 50(c)".

(20) Subparagraph (A) of section 1033(g)(3) is amended by striking "with re-

spect to which the investment credit determined under section 46(a) is or has been

claimed or".

(21) Subparagraph (D) of section 1245(a)(3) is amended by striking "section

48(p)" and inserting "section 168(i)(13)".

(22) Subsection (b) of section 1274A is amended by inserting ", as in effect

on the day before the date of the enactment of the Revenue Reconciliation Act of

1990" after "section 48(b)".

(23) Subsection (d) of section 1371 is amended-

(A) by striking "section 47(b)" in paragraph (1) and inserting "section

50(a)(4)", and

(B) by striking "section 47" in paragraphs (2) and (3) and inserting "section

49(b) or 50(a)".

(24) Section 1388 is amended by striking subsection (k).

(25) Subparagraph (B) of section 1503(e)(3) is amended by striking "section

48(q)" and inserting "section 50(c)".
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(26) The table of subparts for part IV of subchapter A of chapter 1 is amended

by striking the item relating to subpart E and inserting the following:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(c) Effective Date.-

(1) In general.-Except as provided in paragraph (2), the amendments made by

this section shall apply to property placed in service after December 31, 1990.

(2) Exceptions.-The amendments made by this section shall not apply to-

(A) any transition property (as defined in section 49(e) of the Internal Rev-

enue Code of 1986 (as in effect on the day before the date of the enactment of

this Act),

(B) any property with respect to which qualified progress expenditures were

previously taken into account under section 46(d) of such Code (as so in effect),

and

(C) any property described in section 46(b)(2)(C) of such Code (as so in ef-

fect).

SEC. 11814. ELIMINATION OF OBSOLETE PROVISIONS IN SECTION 243(b).

(a) In General.-Subsection (b) of section 243 is amended to read as follows:

"(b) Qualifying Dividends.-

"(1) In general.-For purposes of this section, the term 'qualifying dividend'

means any dividend received by a corporation-

"(A) if at the close of the day on which such dividend is received, such cor-

poration is a member of the same affiliated group as the corporation distributing

such dividend, and

"(B) if-

"(i) such dividend is distributed out of the earnings and profits of a tax-

able year of the distributing corporation which ends after December 31, 1963, for

which an election under section 1562 was not in effect, and on each day of which

the distributing corporation and the corporation receiving the dividend were mem-

bers of such affiliated group, or

"(ii) such dividend is paid by a corporation with respect to which an elec-

tion under section 936 is in effect for the taxable year in which such dividend is

paid.

"(2) Affiliated group.-For purposes of this subsection, the term 'affiliated

group' has the meaning given such term by section 1504(a), except that for such

purposes sections 1504(b)(2), 1504(b)(4), and 1504(c) shall not apply.

"(3) Special rule for groups which include life insurance companies.-

"(A) In general.-In the case an affiliated group which includes 1 or more in-

surance companies under section 801, no dividend by any member of such group shall

be treated as a qualifying dividend unless an election under this paragraph is in

effect for the taxable year in which the dividend is received. The preceding sen-

tence shall not apply in the case of a dividend described in paragraph (1)(B)(ii).

"(B) Effect of election.-If an election under this paragraph is in effect with

respect to any affiliated group-
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"(i) part II of subchapter B of chapter 6 (relating to certain controlled

corporations) shall be applied with respect to the members of such group without

regard to sections 1563(a)(4) and 1563(b)(2)(D), and

"(ii) for purposes of this subsection, a distribution by any member of such

group which is subject to tax under section 801 shall not be treated as a qualify-

ing dividend if such distribution is out of earnings and profits for a taxable

year for which an election under this paragraph is not effective and for which

such distributing corporation was not a component member of a controlled group of

corporations within the meaning of section 1563 solely by reason of section

1563(b)(2)(D).

"(C) Election.-An election under this paragraph shall be made by the common

parent of the affiliated group and at such time and in such manner as the Secret-

ary shall by regulations prescribe. Any such election shall be binding on all mem-

bers of such group and may be revoked only with the consent of the Secretary."

(b) Conforming Amendment.-Clause (i) of section 1504(c)(2)(B) is amended-

(1) by striking "section 243(b)(6)" and inserting "section 243(b)(3)", and

(2) by striking "section 243(b)(5)" and inserting "243(b)(2)".

(c) Effective Date.-

(1) In general.-The amendments made by this section shall apply to taxable

years beginning after December 31, 1990.

(2) Treatment of old elections.-For purposes of section 243(b)(3) of the In-

ternal Revenue Code of 1986 (as amended by subsection (a)), any reference to an

election under such section shall be treated as including a reference to an elec-

tion under section 243(b) of such Code (as in effect on the day before the date of

the enactment of this Act).

SEC. 11815. ELIMINATION OF EXPIRED PROVISIONS IN PERCENTAGE DEPLETION.

(a) Section 613A.-

(1) General rule.-Subsection (c) of section 613A is amended-

(A) by striking "the applicable percentage (determined in accordance with the

table contained in paragraph (5))" in paragraph (1) and inserting "15 percent",

(B) by amending subparagraph (B) of paragraph (3) to read as follows:

"(3) Depletable oil quantity.-

"(B) Tentative quantity.-For purposes of subparagraph (A), the tentative

quantity is 1,000 barrels.", and

(C) by striking paragraphs (5), and (7)(E).

(2) Conforming amendments.-

(A) Subparagraphs (A) and (B) of section 613A(c)(7) are each amended by strik-

ing "specified in paragraph (5)" and inserting "specified in paragraph (1)".

(B) Paragraphs (8)(B), (8)(C), and (9) are each amended by strik-

ing "determined under the table contained in paragraph (3)(B)" each place it ap-

pears and inserting "determined under paragraph (3)(B)".

(b) Section 613(e).-

(1) Subsection (e) of section 613 is amended by striking paragraph (2) and by
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redesignating paragraphs (3) and (4) as paragraphs (2) and (3), respectively.

(2) Subparagraph (B) of section 613(e)(1) is amended to read as follows:

"(B) 15 percent shall be deemed to be the percentage specified in subsection

(b),".

(3) Sections 57(a)(2)(D)(ii), 263(c), and 465(c)(1)(E) are each amended by

striking "section 613(e)(3)" and inserting "section 613(e)(2)".

SEC. 11816. ELIMINATION OF EXPIRED PROVISIONS IN SECTION 29.

(a) General Rule.-Paragraph (1) of section 29(c) is amended by inserting "and"

at the end of subparagraph (B), by striking the comma at the end of subparagraph

(C) and inserting a period, and by striking subparagraphs (D) and (E).

(b) Conforming Amendments.-

(1) Subsection (c) of section 29 is amended by striking paragraphs (4) and

(5).

(2) Paragraph (4) of section 29(d) is amended to read as follows:

"(4) Gas from geopressured brine, devonian shale, coal seams, or a tight form-

ation.-The amount of the credit allowable under subsection (a) shall be determined

without regard to any production attributable to a property from which gas from

Devonian shale, coal seams, geopressured brine, or a tight formation was produced

in marketable quantities before January 1, 1980."

(3) Subsection (d) of section 29 is amended by striking paragraph (5) and re-

designating the following paragraphs accordingly.

(4) Paragraph (5) of section 29(d) (as redesignated by paragraph (3)) is

amended by striking "subparagraph (C), (D), or (E)" and inserting "subparagraph

(C)".

(5) Subsection (f) of section 29 is amended to read as follows:

"(f) Application of Section.-This section shall apply with respect to quali-

fied fuels-

"(1) which are-

"(A) produced from a well drilled after December 31, 1979, and before January

1, 1993, or

"(B) produced in a facility placed in service after December 31, 1979, and be-

fore January 1, 1993, and

"(2) which are sold before January 1, 2003."

SUBPART C-EFFECTIVE DATE

SEC. 11821. EFFECTIVE DATE.

(a) General Rule.-Except as otherwise provided in this part, the amendments

made by this part shall take effect on the date of the enactment of this Act.

(b) Savings provision.-If-

(1) any provision amended or repealed by this part applied to-

(A) any transaction occurring before the date of the enactment of this Act,

(B) any property acquired before such date of enactment, or
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(C) any item of income, loss, deduction, or credit taken into account before

such date of enactment, and

(2) the treatment of such transaction, property, or item under such provision

would (without regard to the amendments made by this part) affect liability for

tax for periods ending after such date of enactment,

nothing in the amendments made by this part shall be construed to affect the

treatment of such transaction, property, or item for purposes of determining liab-

ility for tax for periods ending after such date of enactment.

PART II-PROVISIONS RELATING TO STUDIES

SEC. 11831. EXTENSION OF DATE FOR FILING REPORTS ON CERTAIN STUDIES.

(a) General Rule.-The date for the submission of the report on any study lis-

ted in subsection (b) is hereby extended to the due date for such study determined

under subsection (b).

(b) List of Studies and Due Dates.-

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

SEC. 11832. REPEAL OF CERTAIN STUDIES.

The following provisions are hereby repealed:

(1) Section 5041(f) of the Technical and Miscellaneous Revenue Act of

1988 (relating to long-term contracts).

(2) Section 560 of the Deficit Reduction Act of 1984 (relating to employee

welfare benefit plans).

(3) Section 621(d) of the Tax Reform Act of 1986 (relating to depreciation,

built-in deductions, and informal bankruptcy workouts).

(4) Section 702 of the Tax Reform Act of 1986 (relating to book earnings and

profits adjustments).

(5) Section 675(d) of the Tax Reform Act of 1986, as amended by section

1006(w) of the Technical and Miscellaneous Revenue Act of 1988 (relating to impact

of REMIC provisions on thrift industry).

SEC. 11833. MODIFICATIONS TO STUDY OF AMERICANS WORKING ABROAD.

(a) Due Date for Reports.-Subsection (a) of section 208 of the Foreign Earned

Income Act of 1978 (as amended by section 114 of the Economic Recovery Tax Act of

1981) is amended by striking so much of such subsection as precedes "the Secretary

of the Treasury" and inserting the following:

"(a) General Rule.-As soon as practicable after December 31, 1993, and as soon

as practicable after the close of each fifth calendar year thereafter,".

(b) Information From Federal Agencies.-Subsection (b) of such section 208 (as

so amended) is amended by striking "shall furnish" and inserting "shall keep such

records and furnish".
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SEC. 11834. INCREASE IN THRESHOLD FOR JOINT COMMITTEE REPORTS ON REFUNDS AND CRED-

ITS.

(a) General Rule.-Subsections (a) and (b) of section 6405 are each amended by

striking "$200,000" and inserting "$1,000,000".

(b) Effective Date.-The amendment made by subsection (a) shall take effect on

the date of the enactment of this Act, except that such amendment shall not apply

with respect to any refund or credit with respect to a report has been made before

such date of enactment under section 6405 of the Internal Revenue Code of 1986.

Subtitle I-Public Debt Limit

SEC. 11901. INCREASE IN PUBLIC DEBT LIMIT.

Subsection (b) of section 3101 of title 31, United States Code, is amended by

striking the dollar limitation contained in such subsection and inserting

"$4,145,000,000,000".

(b) Restoration of Trust Funds for 1990.-

(1) In general.-

(A) Obligations issued.-Except as provided in paragraph (2), within 30 days

after the expiration of any debt issuance suspension period to which this subsec-

tion applies, the Secretary of the Treasury shall issue to each Federal fund ob-

ligations under chapter 31 of title 31, United States Code, which bear such issue

dates, interest rates, and maturity dates as are necessary to ensure that, after

such obligations are issued, the holdings of such Federal fund will replicate to

the maximum extent practicable the obligations that would have been held by such

Federal fund if any-

(i) failure to invest amounts in such Federal fund (or any disinvestment)

resulting from the limitation of section 3101(b) of title 31, United States Code,

had not occurred, and

(ii) issuance of such obligations had occurred immediately on the expiration

of the debt issuance suspension period.

(B) Interest credited.-On the first normal interest payment date or within 30

days after the expiration of any debt issuance suspension period (whichever is

later) to which this subsection applies, the Secretary of the Treasury shall cred-

it to each Federal fund an amount determined by the Secretary, after taking into

account the actions taken pursuant to subparagraph (A), to be equal to the income

lost by such Federal fund by reason of any failure to invest amounts in such Fed-

eral fund (or any disinvestment) resulting from the limitation of such section

3101(b), including any income lost between the expiration of the debt issuance

suspension period and the date of the credit.

(2) Interest on market-based obligations.-With respect to any Federal fund

which invests in market-based special obligations, on the expiration of a debt is-

suance suspension period to which this subsection applies, the Secretary of the

Treasury shall immediately credit to such fund an amount equal to the interest

that would have been earned by such fund during the debt issuance suspension peri-
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od if the daily balance in such fund that the Secretary was unable to invest by

reason of the limitation of such section 3101(b) had been invested each day during

such period, overnight, in obligations under chapter 31 of title 31, United States

Code, earning interest at a rate determined by the Secretary in accordance with

the standard practice of the Department of the Treasury.

(3) Debt issuance suspension periods to which subsection applies.- This sub-

section shall apply to debt issuance suspension periods beginning on or after Oc-

tober 15, 1990, and ending before January 1, 1991.

(4) Credited amounts treated as interest.-All amounts credited under this sub-

section shall be treated as interest on obligations issued under chapter 31 of

title 31, United States Code, for all purposes of Federal law.

(5) Definitions.-For purposes of this subsection-

(A) Debt issuance suspension period.-The term "debt issuance suspension peri-

od" means any period for which the Secretary of the Treasury determines that the

issuance of obligations of the United States sufficient to conduct the orderly

financial operations of the United States may not be made without exceeding the

limitation imposed by section 3101(b) of title 31, United States Code.

(B) Federal fund.-The term "Federal fund" means any Federal trust fund or Gov-

ernment account established pursuant to Federal law to which the Secretary of the

Treasury has issued or is expressly authorized by law directly to issue obliga-

tions under chapter 31 of title 31, United States Code, in respect of public

money, money otherwise required to be deposited in the Treasury, or amounts appro-

priated; except that such term shall not include the Civil Service Retirement and

Disability Fund or the Thrift Savings Fund of the Federal Employees' Retirement

System.

TITLE XII-PENSIONS

Subtitle A-Treatment of Reversions of Qualified Plan Assets to Employers

SEC. 12001. INCREASE IN REVERSION TAX.

Section 4980(a) (relating to tax on reversion of qualified plan assets to em-

ployer) is amended by striking "15 percent" and inserting "20 percent".

SEC. 12002. ADDITIONAL TAX IF NO REPLACEMENT PLAN.

(a) In General.-Section 4980 is amended by adding at the end thereof the fol-

lowing new subsection:

"(d) Increase in Tax for Failure to Establish Replacement Plan or Increase Be-

nefits.-

"(1) In general.-Subsection (a) shall be applied by substituting '50 percent'

for '20 percent' with respect to any employer reversion from a qualified plan un-

less-

"(A) the employer establishes or maintains a qualified replacement plan, or

"(B) the plan provides benefit increases meeting the requirements of paragraph
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(3).

"(2) Qualified replacement plan.-For purposes of this subsection, the

term 'qualified replacement plan' means a qualified plan established or main-

tained by the employer in connection with a qualified plan termination

(hereinafter referred to as the 'replacement plan') with respect to which the fol-

lowing requirements are met:

"(A) Participation requirement.-At least 95 percent of the active participants

in the terminated plan who remain as employees of the employer after the termina-

tion are active participants in the replacement plan.

"(B) Asset transfer requirement.-

"(i) 25 percent cushion.-A direct transfer from the terminated plan to the

replacement plan is made before any employer reversion, and the transfer is in an

amount equal to the excess (if any) of-

"(I) 25 percent of the maximum amount which the employer could receive as an

employer reversion without regard to this subsection, over

"(II) the amount determined under clause (ii).

"(ii) Reduction for increase in benefits.-The amount determined under this

clause is an amount equal to the present value of the aggregate increases in the

accrued benefits under the terminated plan of any participants or beneficiaries

pursuant to a plan amendment which-

"(I) is adopted during the 60-day period ending on the date of termination of

the qualified plan, and

"(II) takes effect immediately on the termination date.

"(iii) Treatment of amount transferred.-In the case of the transfer of any

amount under clause (i)-

"(I) such amount shall not be includible in the gross income of the employer,

"(II) no deduction shall be allowable with respect to such transfer, and

"(III) such transfer shall not be treated as an employer reversion for pur-

poses of this section.

"(C) Allocation requirements.-

"(i) In general.-In the case of any defined contribution plan, the portion of

the amount transferred to the replacement plan under subparagraph (B)(i) is-

"(I) allocated under the plan to the accounts of participants in the plan

year in which the transfer occurs, or

"(II) credited to a suspense account and allocated from such account to ac-

counts of participants no less rapidly than ratably over the 7-plan-year period

beginning with the year of the transfer.

"(ii) Coordination with section 415 limitation.-If, by reason of any limita-

tion under section 415, any amount credited to a suspense account under clause

(i)(II) may not be allocated to a participant before the close of the 7-year peri-

od under such clause-

"(I) such amount shall be allocated to the accounts of other participants,

and

"(II) if any portion of such amount may not be allocated to other parti-

cipants by reason of any such limitation, shall be allocated to the participant as
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provided in section 415.

"(iii) Treatment of income.-Any income on any amount credited to a suspense

account under clause (i)(II) shall be allocated to accounts of participants no

less rapidly than ratably over the remainder of the period determined under such

clause (after application of clause (ii)).

"(iv) Unallocated amounts at termination.-If any amount credited to a sus-

pense account under clause (i)(II) is not allocated as of the termination date of

the replacement plan-

"(I) such amount shall be allocated to the accounts of participants as of

such date, except that any amount which may not be allocated by reason of any lim-

itation under section 415 shall be allocated to the accounts of other parti-

cipants, and

"(II) if any portion of such amount may not be allocated to other parti-

cipants under subclause (I) by reason of such limitation, such portion shall be

treated as an employer reversion to which this section applies.

"(3) Pro rata benefit increases.-

"(A) In general.-The requirements of this paragraph are met if a plan amend-

ment to the terminated plan is adopted in connection with the termination of the

plan which provides pro rata increases in the accrued benefits of all qualified

participants which-

"(i) have an aggregate present value not less than 20 percent of the maximum

amount which the employer could receive as an employer reversion without regard to

this subsection, and

"(ii) take effect immediately on the termination date.

"(B) Pro rata increase.-For purposes of subparagraph (A), a pro rata increase

is an increase in the present value of the accrued benefit of each qualified par-

ticipant in an amount which bears the same ratio to the aggregate amount determ-

ined under subparagraph (A)(i) as-

"(i) the present value of such participant's accrued benefit (determined

without regard to this subsection), bears to

"(ii) the aggregate present value of accrued benefits of the terminated plan

(as so determined).

Notwithstanding the preceding sentence, the aggregate increases in the present

value of the accrued benefits of qualified participants who are not active parti-

cipants shall not exceed 40 percent of the aggregate amount determined under sub-

paragraph (A)(i) by substituting 'equal to' for 'not less than'.

"(4) Coordination with other provisions.-

"(A) Limitations.-A benefit may not be increased under paragraph (2)(B)(ii) or

(3)(A), and an amount may not be allocated to a participant under paragraph

(2)(C), if such increase or allocation would result in a failure to meet any re-

quirement under section 401(a)(4) or 415.

"(B) Treatment as employer contributions.-Any increase in benefits under para-

graph (2)(B)(ii) or (3)(A), or any allocation of any amount (or income allocable

thereto) to any account under paragraph (2)(C), shall be treated as an annual be-

nefit or annual addition for purposes of section 415.
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"(C) 10-year participation requirement.-Except as provided by the Secretary,

section 415(b)(5)(D) shall not apply to any increase in benefits by reason of this

subsection to the extent that the application of this subparagraph does not dis-

criminate in favor of highly compensated employees (as defined in section 414(q)).

"(5) Definitions and special rules.-For purposes of this subsection-

"(A) Qualified participant.-The term 'qualified participant' means an indi-

vidual who-

"(i) is an active participant,

"(ii) is a participant or beneficiary in pay status as of the termination

date,

"(iii) is a participant not described in clause (i) or (ii)-

"(I) who has a nonforfeitable right to an accrued benefit under the termin-

ated plan as of the termination date, and

"(II) whose service, which was creditable under the terminated plan, termin-

ated during the period beginning 3 years before the termination date and ending

with the date on which the final distribution of assets occurs, or

"(iv) is a beneficiary of a participant described in clause (iii)(II) and has

a nonforfeitable right to an accrued benefit under the terminated plan as of the

termination date.

"(B) Present value.-Present value shall be determined as of the termination

date and on the same basis as liabilities of the plan are determined on termina-

tion.

"(C) Reallocation of increase.-Except as provided in paragraph (2)(C), if any

benefit increase is reduced by reason of the last sentence of paragraph (3)(A)(ii)

or paragraph (4), the amount of such reduction shall be allocated to the remaining

participants on the same basis as other increases (and shall be treated as meeting

any allocation requirement of this subsection).

"(D) Plans taken into account.-For purposes of determining whether there is a

qualified replacement plan under paragraph (2), the Secretary may provide that-

"(i) 2 or more plans may be treated as 1 plan, or

"(ii) a plan of a successor employer may be taken into account.

"(E) Special rule for participation requirement.-For purposes of para-

graph (2)(A), all employers treated as 1 employer under section 414 (b), (c),

(m), or (o) shall be treated as 1 employer.

"(6) Subsection not to apply to employer in bankruptcy.-This subsection shall

not apply to an employer who, as of the termination date of the qualified plan, is

in bankruptcy liquidation under chapter 7 of title 11 of the United States Code or

in similar proceedings under State law."

(b) Amendments to Employee Retirement Income Security Act.-

(1) Fiduciary responsibility.-Section 404 of the Employee Retirement Income

Security Act of 1974 (29 U.S.C. 1104) is amended by adding at the end thereof the

following new subsection:

"(d)(1) If, in connection with the termination of a pension plan which is a

single-employer plan, there is an election to establish or maintain a qualified

replacement plan, or to increase benefits, as provided under section 4980(d) of
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the Internal Revenue Code of 1986, a fiduciary shall discharge the fiduciary's du-

ties under this title and title IV in accordance with the following requirements:

"(A) In the case of a fiduciary of the terminated plan, any requirement-

"(i) under section 4980(d)(2)(B) of such Code with respect to the transfer of

assets from the terminated plan to a qualified replacement plan, and

"(ii) under section 4980(d)(2)(B)(ii) or 4980(d)(3) of such Code with respect

to any increase in benefits under the terminated plan.

"(B) In the case of a fiduciary of a qualified replacement plan, any require-

ment-

"(i) under section 4980(d)(2)(A) of such Code with respect to participation in

the qualified replacement plan of active participants in the terminated plan,

"(ii) under section 4980(d)(2)(B) of such Code with respect to the receipt of

assets from the terminated plan, and

"(iii) under section 4980(d)(2)(C) of such Code with respect to the allocation

of assets to participants of the qualified replacement plan.

"(2) For purposes of this subsection-

"(A) any term used in this subsection which is also used in section 4980(d) of

the Internal Revenue Code of 1986 shall have the same meaning as when used in such

section, and

"(B) any reference in this subsection to the Internal Revenue Code of 1986

shall be a reference to such Code as in effect immediately after the enactment of

the Omnibus Budget Reconciliation Act of 1990."

(2) Conforming amendments.-

(A) Section 404(a)(1)(D) of such Act (29 U.S.C. 1104(a)(1)(D)) is amended by

striking "or title IV" and inserting "and title IV".

(B) Section 4044(d) of such Act (29 U.S.C. 1344(d)) is amended by adding at

the end thereof the following new paragraph:

"(4) Nothing in this subsection shall be construed to limit the requirements

of section 4980(d) of the Internal Revenue Code of 1986 (as in effect immediately

after the enactment of the Omnibus Budget Reconciliation Act of 1990) or section

404(d) of this Act with respect to any distribution of residual assets of a

single-employer plan to the employer."

(C) Section 3 of such Act (29 U.S.C. 1002) is amended by adding at the end

thereof the following new paragraph:

"(41) The term 'single-employer plan' means a plan which is not a multiemploy-

er plan."

SEC. 12003. EFFECTIVE DATE.

(a) In General.-Except as provided in subsection (b), the amendments made by

this subtitle shall apply to reversions occurring after September 30, 1990.

(b) Exception.-The amendments made by this subtitle shall not apply to any re-

version after September 30, 1990, if-

(1) in the case of plans subject to title IV of the Employee Retirement Income

Security Act of 1974, a notice of intent to terminate under such title was
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provided to participants (or if no participants, to the Pension Benefit Guaranty

Corporation) before October 1, 1990,

(2) in the case of plans subject to title I (and not to title IV) of such Act,

a notice of intent to reduce future accruals under section 204(h) of such Act was

provided to participants in connection with the termination before October 1,

1990,

(3) in the case of plans not subject to title I or IV of such Act, a request

for a determination letter with respect to the termination was filed with the Sec-

retary of the Treasury or the Secretary's delegate before October 1, 1990, or

(4) in the case of plans not subject to title I or IV of such Act and having

only 1 participant, a resolution terminating the plan was adopted by the employer

before October 1, 1990.

Subtitle B-Transfers to Retiree Health Accounts

SEC. 12011. TRANSFER OF EXCESS PENSION ASSETS TO RETIREE HEALTH ACCOUNTS.

(a) In General.-Part I of subchapter D of chapter 1 (relating to pension,

profit-sharing, and stock bonus plans) is amended by adding at the end thereof the

following new subpart:

"SUBPART E-TREATMENT OF TRANSFERS TO RETIREE HEALTH ACCOUNTS

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"SEC. 420. TRANSFERS OF EXCESS PENSION ASSETS TO RETIREE HEALTH ACCOUNTS.

"(a) General Rule.-If there is a qualified transfer of any excess pension as-

sets of a defined benefit plan (other than a multiemployer plan) to a health bene-

fits account which is part of such plan-

"(1) a trust which is part of such plan shall not be treated as failing to

meet the requirements of subsection (a) or (h) of section 401 solely by reason of

such transfer (or any other action authorized under this section),

"(2) no amount shall be includible in the gross income of the employer main-

taining the plan solely by reason of such transfer,

"(3) such transfer shall not be treated-

"(A) as an employer reversion for purposes of section 4980, or

"(B) as a prohibited transaction for purposes of section 4975, and

"(4) the limitations of subsection (d) shall apply to such employer.

"(b) Qualified Transfer.-For purposes of this section-

"(1) In general.-The term 'qualified transfer' means a transfer-

"(A) of excess pension assets of a defined benefit plan to a health benefits

account which is part of such plan in a taxable year beginning after December 31,

1990,

"(B) which does not contravene any other provision of law, and

"(C) with respect to which the following requirements are met in connection
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with the plan-

"(i) the use requirements of subsection (c)(1),

"(ii) the vesting requirements of subsection (c)(2), and

"(iii) the minimum cost requirements of subsection (c)(3).

"(2) Only 1 transfer per year.-

"(A) In general.-No more than 1 transfer with respect to any plan during a

taxable year may be treated as a qualified transfer for purposes of this section.

"(B) Exception.-A transfer described in paragraph (4) shall not be taken into

account for purposes of subparagraph (A).

"(3) Limitation on amount transferred.-The amount of excess pension assets

which may be transferred in a qualified transfer shall not exceed the amount which

is reasonably estimated to be the amount the employer maintaining the plan will

pay (whether directly or through reimbursement) out of such account during the

taxable year of the transfer for qualified current retiree health liabilities.

"(4) Special rule for 1990.-

"(A) In general.-Subject to the provisions of subsection (c), a transfer shall

be treated as a qualified transfer if such transfer-

"(i) is made after the close of the taxable year preceding the employer's

first taxable year beginning after December 31, 1990, and before the earlier of-

"(I) the due date (including extensions) for the filing of the return of tax

for such preceding taxable year, or

"(II) the date such return is filed, and

"(ii) does not exceed the expenditures of the employer for qualified current

retiree health liabilities for such preceding taxable year.

"(B) Deduction reduced.-The amount of the deductions otherwise allowable under

this chapter to an employer for the taxable year preceding the employer's first

taxable year beginning after December 31, 1990, shall be reduced by the amount of

any qualified transfer to which this paragraph applies.

"(C) Coordination with reduction rule.-Subsection (e)(1)(B) shall not apply to

a transfer described in subparagraph (A).

"(5) Expiration.-No transfer in any taxable year beginning after December 31,

1995, shall be treated as a qualified transfer.

"(c) Requirements of Plans Transferring Assets.-

"(1) Use of transferred assets.-

"(A) In general.-Any assets transferred to a health benefits account in a

qualified transfer (and any income allocable thereto) shall be used only to pay

qualified current retiree health liabilities (other than liabilities of key em-

ployees not taken into account under subsection (e)(1)(D)) for the taxable year of

the transfer (whether directly or through reimbursement).

"(B) Amounts not used to pay for health benefits.-

"(i) In general.-Any assets transferred to a health benefits account in a

qualified transfer (and any income allocable thereto) which are not used as

provided in subparagraph (A) shall be transferred out of the account to the trans-

feror plan.

"(ii) Tax treatment of amounts.-Any amount transferred out of an account un-
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der clause (i)-

"(I) shall not be includible in the gross income of the employer for such

taxable year, but

"(II) shall be treated as an employer reversion for purposes of section 4980

(without regard to subsection (d) thereof).

"(C) Ordering rule.-For purposes of this section, any amount paid out of a

health benefits account shall be treated as paid first out of the assets and in-

come described in subparagraph (A).

"(2) Requirements relating to pension benefits accruing before transfer.-

"(A) In general.-The requirements of this paragraph are met if the plan

provides that the accrued pension benefits of any participant or beneficiary under

the plan become nonforfeitable in the same manner which would be required if the

plan had terminated immediately before the qualified transfer (or in the case of a

participant who separated during the 1-year period ending on the date of the

transfer, immediately before such separation).

"(B) Special rule for 1990.-In the case of a qualified transfer described in

subsection (b)(4), the requirements of this paragraph are met with respect to any

participant who separated from service during the taxable year to which such

transfer relates by recomputing such participant's benefits as if subparagraph (A)

had applied immediately before such separation.

"(3) Minimum cost requirements.-

"(A) In general.-The requirements of this paragraph are met if each group

health plan or arrangement under which applicable health benefits are provided

provides that the applicable employer cost for each taxable year during the cost

maintenance period shall not be less than the higher of the applicable employer

costs for each of the 2 taxable years immediately preceding the taxable year of

the qualified transfer.

"(B) Applicable employer cost.-For purposes of this paragraph, the

term 'applicable employer cost' means, with respect to any taxable year, the

amount determined by dividing-

"(i) the qualified current retiree health liabilities of the employer for

such taxable year determined-

"(I) without regard to any reduction under subsection (e)(1)(B), and

"(II) in the case of a taxable year in which there was no qualified transfer,

in the same manner as if there had been such a transfer at the end of the taxable

year, by

"(ii) the number of individuals to whom coverage for applicable health bene-

fits was provided during such taxable year.

"(C) Election to compute cost separately.-An employer may elect to have this

paragraph applied separately with respect to individuals eligible for benefits un-

der title XVIII of the Social Security Act at any time during the taxable year and

with respect to individuals not so eligible.

"(D) Cost maintenance period.-For purposes of this paragraph, the term 'cost

maintenance period' means the period of 5 taxable years beginning with the taxable

year in which the qualified transfer occurs. If a taxable year is in 2 or more
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overlapping cost maintenance periods, this paragraph shall be applied by taking

into account the highest applicable employer cost required to be provided under

subparagraph (A) for such taxable year.

"(d) Limitations on Employer.-For purposes of this title-

"(1) Deduction limitations.-No deduction shall be allowed-

"(A) for the transfer of any amount to a health benefits account in a quali-

fied transfer (or any retransfer to the plan under subsection (c)(1)(B)),

"(B) for qualified current retiree health liabilities paid out of the assets

(and income) described in subsection (c)(1), or

"(C) for any amounts to which subparagraph (B) does not apply and which are

paid for qualified current retiree health liabilities for the taxable year to the

extent such amounts are not greater than the excess (if any) of-

"(i) the amount determined under subparagraph (A) (and income allocable

thereto), over

"(ii) the amount determined under subparagraph (B).

"(2) No contributions allowed.-An employer may not contribute after December

31, 1990, any amount to a health benefits account or welfare benefit fund (as

defined in section 419(e)(1)) with respect to qualified current retiree health li-

abilities for which transferred assets are required to be used under subsection

(c)(1).

"(e) Definition and Special Rules.-For purposes of this section-

"(1) Qualified current retiree health liabilities.-For purposes of this sec-

tion-

"(A) In general.-The term 'qualified current retiree health liabilities'

means, with respect to any taxable year, the aggregate amounts (including adminis-

trative expenses) which would have been allowable as a deduction to the employer

for such taxable year with respect to applicable health benefits provided during

such taxable year if-

"(i) such benefits were provided directly by the employer, and

"(ii) the employer used the cash receipts and disbursements method of ac-

counting.

For purposes of the preceding sentence, the rule of section 419(c)(3)(B) shall

apply.

"(B) Reductions for amounts previously set aside.-The amount determined under

subparagraph (A) shall be reduced by any amount previously contributed to a health

benefits account or welfare benefit fund (as defined in section 419(e)(1)) to pay

for the qualified current retiree health liabilities. The portion of any reserves

remaining as of the close of December 31, 1990, shall be allocated on a pro rata

basis to qualified current retiree health liabilities.

"(C) Applicable health benefits.-The term 'applicable health benefits' mean

health benefits or coverage which are provided to-

"(i) retired employees who, immediately before the qualified transfer, are

entitled to receive such benefits upon retirement and who are entitled to pension

benefits under the plan, and

"(ii) their spouses and dependents.
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"(D) Key employees excluded.-If an employee is a key employee (within the

meaning of section 416(i)(1)) with respect to any plan year ending in a taxable

year, such employee shall not be taken into account in computing qualified current

retiree health liabilities for such taxable year or in calculating applicable em-

ployer cost under subsection (c)(3)(B).

"(2) Excess pension assets.-The term 'excess pension assets' means the excess

(if any) of-

"(A) the amount determined under section 412(c)(7)(A)(ii), over

"(B) the greater of-

"(i) the amount determined under section 412(c)(7)(A)(i), or

"(ii) 125 percent of current liability (as defined in section 412(c)(7)(B)).

The determination under this paragraph shall be made as of the most recent

valuation date of the plan preceding the qualified transfer.

"(3) Health benefits account.-The term "health benefits account" means an ac-

count established and maintained under section 401(h).

"(4) Coordination with section 412.-In the case of a qualified transfer to a

health benefits account-

"(A) any assets transferred in a plan year on or before the valuation date for

such year (and any income allocable thereto) shall, for purposes of section 412,

be treated as assets in the plan as of the valuation date for such year, and

"(B) the plan shall be treated as having a net experience loss under section

412(b)(2)(B)(iv) in an amount equal to the amount of such transfer (reduced by any

amounts transferred back to the pension plan under subsection (c)(1)(B)) and for

which amortization charges begin for the first plan year after the plan year in

which such transfer occurs, except that such section shall be applied to such

amount by substituting '10 plan years' for '5 plan years'."

(b) Conforming Amendment.-Section 401(h) is amended by inserting ", and sub-

ject to the provisions of section 420" after "Secretary".

(c) Effective Dates.-

(1) In general.-The amendments made by this section shall apply to transfers

in taxable years beginning after December 31, 1990.

(2) Waiver of estimated tax penalties.-No addition to tax shall be made under

section 6654 or section 6655 of the Internal Revenue Code of 1986 for the taxable

year preceding the taxpayer's 1st taxable year beginning after December 31, 1990,

with respect to any underpayment to the extent such underpayment was created or

increased by reason of section 420(b)(4)(B) of such Code (as added by subsection

(a)).

SEC. 12012. APPLICATION OF ERISA TO TRANSFERS OF EXCESS PENSION ASSETS TO RETIREE

HEALTH ACCOUNTS.

(a) Exclusive Benefit Requirement.-Section 403(c)(1) of the Employee Retire-

ment Income Security Act of 1974 (29 U.S.C. 1103(c)(1)) is amended by inserting ",

or under section 420 of the Internal Revenue Code of 1986 (as in effect on January

1, 1991)" after "insured plans)".
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(b) Exemptions From Prohibited Transactions.-Section 408(b) of such Act (29

U.S.C. 1108(b)) is amended by adding at the end thereof the following new para-

graph:

"(13) Any transfer in a taxable year beginning before January 1, 1996, of ex-

cess pension assets from a defined benefit plan to a retiree health account in a

qualified transfer permitted under section 420 of the Internal Revenue Code of

1986 (as in effect on January 1, 1991)."

(c) Funding Limitations.-Section 302 of such Act (29 U.S.C. 1082) is amended

by redesignating subsection (g) as subsection (h) and by adding at the end thereof

the following new subsection:

"(g) Qualified Transfers to Health Benefit Accounts.-For purposes of this sec-

tion, in the case of a qualified transfer (as defined in section 420 of the In-

ternal Revenue Code of 1986)-

"(1) any assets transferred in a plan year on or before the valuation date for

such year (and any income allocable thereto) shall, for purposes of subsection

(c)(7), be treated as assets in the plan as of the valuation date for such year,

and

"(2) the plan shall be treated as having a net experience loss under subsec-

tion (b)(2)(B)(iv) in an amount equal to the amount of such transfer (reduced by

any amounts transferred back to the plan under section 420(c)(1)(B) of such Code)

and for which amortization charges begin for the first plan year after the plan

year in which such transfer occurs, except that such subsection shall be applied

to such amount by substituting '10 plan years' for '5 plan years'."

(d) Notice Requirements.-

(1) In general.-Section 101 of such Act (29 U.S.C. 1021) is amended by redes-

ignating subsection (e) as subsection (f) and by inserting after subsection (d)

the following new subsection:

"(e) Notice of Transfer of Excess Pension Assets to Health Benefits Accounts.-

"(1) Notice to participants.-Not later than 60 days before the date of a qual-

ified transfer by an employee pension benefit plan of excess pension assets to a

health benefits account, the administrator of the plan shall notify (in such man-

ner as the Secretary may prescribe) each participant and beneficiary under the

plan of such transfer. Such notice shall include information with respect to the

amount of excess pension assets, the portion to be transferred, the amount of

health benefits liabilities expected to be provided with the assets transferred,

and the amount of pension benefits of the participant which will be nonforfeitable

immediately after the transfer.

"(2) Notice to secretaries, administrator, and employee organizations.-

"(A) In general.-Not later than 60 days before the date of any qualified

transfer by an employee pension benefit plan of excess pension assets to a health

benefits account, the employer maintaining the plan from which the transfer is

made shall provide the Secretary, the Secretary of the Treasury, the administrat-

or, and each employee organization representing participants in the plan a written

notice of such transfer. A copy of any such notice shall be available for inspec-

tion in the principal office of the administrator.
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"(B) Information relating to transfer.-Such notice shall identify the plan

from which the transfer is made, the amount of the transfer, a detailed accounting

of assets projected to be held by the plan immediately before and immediately

after the transfer, and the current liabilities under the plan at the time of the

transfer.

"(C) Authority for additional reporting requirements.-The Secretary may pre-

scribe such additional reporting requirements as may be necessary to carry out the

purposes of this section.

"(3) Definitions.-For purposes of paragraph (1), any term used in such para-

graph which is also used in section 420 of the Internal Revenue Code of 1986 (as

in effect on January 1, 1991) shall have the same meaning as when used in such

section."

(2) Penalties.-

(A) Section 502(c)(1) of such Act (29 U.S.C. 1132(c)(1)) is amended by insert-

ing "or section 101(e)(1)" after "section 606".

(B) Section 502(c)(3) of such Act (29 U.S.C. 1132(c)(3)) is amended-

(i) by inserting "or who fails to meet the requirements of section 101(e)(2)

with respect to any person" after "beneficiary" the first place it appears, and

(ii) by inserting "or to such person" after "beneficiary" the second place it

appears.

(e) Effective Date.-The amendments made by this section shall apply to quali-

fied transfers under section 420 of the Internal Revenue Code of 1986 made after

the date of the enactment of this Act.

Subtitle C-Premium Rates

SEC. 12021. INCREASE IN PREMIUM RATES.

(a) Increase in Basic Premium.-

(1) In general.-Clause (i) of section 4006(a)(3)(A) of the Employee Retirement

Income Security Act of 1974 (29 U.S.C. 1306(a)(3)(A)) is amended by striking "for

plan years beginning after December 31, 1987, an amount equal to the sum of $16"

and inserting "for plan years beginning after December 31, 1990, an amount equal

to the sum of $19".

(2) Conforming amendment.-Section 4006(c)(1)(A) of such Act (29 U.S.C.

1306(c)(1)(A)) is amended by adding at the end the following new clause:

"(iv) with respect to each plan year beginning after December 31, 1987, and

before January 1, 1991, an amount equal to $16 for each individual who was a par-

ticipant in such plan during the plan year, and".

(b) Increase in Additional Premium.-Section 4006(a)(3)(E) of such Act (29

U.S.C. 1306(a)(3)(E)) is amended-

(1) by striking "$6.00" in clause (ii) and inserting "$9.00", and

(2) by striking "$34" in clause (iv)(I) and inserting "$53".

(c) Effective Date.-The amendments made by this section shall apply to plan

years beginning after December 31, 1990.
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TITLE XIII-BUDGET ENFORCEMENT

SEC. 13001. SHORT TITLE; TABLE OF CONTENTS.

(a) Short Title.- This title may be cited as the "Budget Enforcement Act of

1990".

(b) Table of Contents.-

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

SEC. 13101. SEQUESTRATION.

(a) Sections 250 Through 254.-Sections 251 (except for subsection (a)(6)(I))

through 254 of part C of the Balanced Budget and Emergency Deficit Control Act of

1985 (2 U.S.C. 901 et seq.) are amended to read as follows:

"SEC. 250. TABLE OF CONTENTS; STATEMENT OF BUDGET ENFORCEMENT THROUGH SEQUESTRA-

TION; DEFINITIONS.

"(a) Table of Contents.-

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(b) General Statement of Budget Enforcement Through Sequestration.-This part

provides for the enforcement of the deficit reduction assumed in House Concurrent

Resolution 310 (101st Congress, second session) and the applicable deficit targets

for fiscal years 1991 through 1995. Enforcement, as necessary, is to be implemen-

ted through sequestration-

"(1) to enforce discretionary spending levels assumed in that resolu-

tion (with adjustments as provided hereinafter);

"(2) to enforce the requirement that any legislation increasing direct spend-

ing or decreasing revenues be on a pay-as-you-go basis; and

"(3) to enforce the deficit targets specifically set forth in the Congression-

al Budget and Impoundment Control Act of 1974 (with adjustments as provided here-

inafter);

applied in the order set forth above.

"(c) Definitions.-

"As used in this part:

"(1) The terms 'budget authority', 'new budget authority', 'outlays',

and 'deficit' have the meanings given to such terms in section 3 of the Congres-

sional Budget and Impoundment Control Act of 1974 (but including the treatment

specified in section 257(b)(3) of the Hospital Insurance Trust Fund) and the terms

'maximum deficit amount' and 'discretionary spending limit' shall mean the amounts

specified in section 601 of that Act as adjusted under sections 251 and 253 of

this Act.

"(2) The terms 'sequester' and 'sequestration' refer to or mean the cancella-

tion of budgetary resources provided by discretionary appropriations or direct

spending law.
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"(3) The term 'breach' means, for any fiscal year, the amount (if any) by

which new budget authority or outlays for that year (within a category of discre-

tionary appropriations) is above that category's discretionary spending limit for

new budget authority or outlays for that year, as the case may be.

"(4) The term 'category' means:

"(A) For fiscal years 1991, 1992, and 1993, any of the following subsets of

discretionary appropriations: defense, international, or domestic. Discretionary

appropriations in each of the three categories shall be those so designated in the

joint statement of managers accompanying the conference report on the Omnibus

Budget Reconciliation Act of 1990. New accounts or activities shall be categorized

in consultation with the Committees on Appropriations and the Budget of the House

of Representatives and the Senate.

"(B) For fiscal years 1994 and 1995, all discretionary appropriations.

Contributions to the United States to offset the cost of Operation Desert

Shield shall not be counted within any category.

"(5) The term 'baseline' means the projection (described in section 257) of

current-year levels of new budget authority, outlays, receipts, and the surplus or

deficit into the budget year and the outyears.

"(6) The term 'budgetary resources' means-

"(A) with respect to budget year 1991, new budget authority; unobligated bal-

ances; new loan guarantee commitments or limitations; new direct loan obligations,

commitments, or limitations; direct spending authority; and obligation limita-

tions; or

"(B) with respect to budget year 1992, 1993, 1994, or 1995, new budget author-

ity; unobligated balances; direct spending authority; and obligation limitations.

"(7) The term 'discretionary appropriations' means budgetary re-

sources (except to fund direct-spending programs) provided in appropriation Acts.

"(8) The term 'direct spending' means-

"(A) budget authority provided by law other than appropriation Acts;

"(B) entitlement authority; and

"(C) the food stamp program.

"(9) The term 'current' means, with respect to OMB estimates included with a

budget submission under section 1105(a) of title 31, United States Code, the es-

timates consistent with the economic and technical assumptions underlying that

budget and with respect to estimates made after submission of the fiscal year 1992

budget that are not included with a budget submission, estimates consistent with

the economic and technical assumptions underlying the most recently submitted

President's budget.

"(10) The term 'real economic growth', with respect to any fiscal year, means

the growth in the gross national product during such fiscal year, adjusted for in-

flation, consistent with Department of Commerce definitions.

"(11) The term 'account' means an item for which appropriations are made in

any appropriation Act and, for items not provided for in appropriation Acts, such

term means an item for which there is a designated budget account identification

code number in the President's budget.
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"(12) The term 'budget year' means, with respect to a session of Congress, the

fiscal year of the Government that starts on October 1 of the calendar year in

which that session begins.

"(13) The term 'current year' means, with respect to a budget year, the fiscal

year that immediately precedes that budget year.

"(14) The term 'outyear' means, with respect to a budget year, any of the

fiscal years that follow the budget year through fiscal year 1995.

"(15) The term 'OMB' means the Director of the Office of Management and

Budget.

"(16) The term 'CBO' means the Director of the Congressional Budget Office.

"(17) For purposes of sections 252 and 253, legislation enacted during the

second session of the One Hundred First Congress shall be deemed to have been en-

acted before the enactment of this Act.

"(18) As used in this part, all references to entitlement authority shall in-

clude the list of mandatory appropriations included in the joint explanatory

statement of managers accompanying the conference report on the Omnibus Budget Re-

conciliation Act of 1990.

"(19) The term 'deposit insurance' refers to the expenses of the Federal De-

posit Insurance Corporation and the funds it incorporates, the Resolution Trust

Corporation, the National Credit Union Administration and the funds it incorpor-

ates, the Office of Thrift Supervision, the Comptroller of the Currency Assessment

Fund, and the RTC Office of Inspector General.

"(20) The term 'composite outlay rate' means the percent of new budget author-

ity that is converted to outlays in the fiscal year for which the budget authority

is provided and subsequent fiscal years, as follows:

"(A) For the international category, 46 percent for the first year, 20 percent

for the second year, 16 percent for the third year, and 8 percent for the fourth

year.

"(B) For the domestic category, 53 percent for the first year, 31 percent for

the second year, 12 percent for the third year, and 2 percent for the fourth year.

"SEC. 251. ENFORCING DISCRETIONARY SPENDING LIMITS.

"(a) Fiscal Years 1991-1995 Enforcement.-

"(1) Sequestration.-Within 15 calendar days after Congress adjourns to end a

session and on the same day as a sequestration (if any) under section 252 and sec-

tion 253, there shall be a sequestration to eliminate a budget-year breach, if

any, within any category.

"(2) Eliminating a breach.-Each non-exempt account within a category shall be

reduced by a dollar amount calculated by multiplying the baseline level of se-

questrable budgetary resources in that account at that time by the uniform per-

centage necessary to eliminate a breach within that category; except that the

health programs set forth in section 256(e) shall not be reduced by more than 2

percent and the uniform percent applicable to all other programs under this para-

graph shall be increased (if necessary) to a level sufficient to eliminate that
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breach. If, within a category, the discretionary spending limits for both new

budget authority and outlays are breached, the uniform percentage shall be calcu-

lated by-

"(A) first, calculating the uniform percentage necessary to eliminate the

breach in new budget authority, and

"(B) second, if any breach in outlays remains, increasing the uniform percent-

age to a level sufficient to eliminate that breach.

"(3) Military personnel.-If the President uses the authority to exempt any

military personnel from sequestration under section 255(h), each account within

subfunctional category 051 (other than those military personnel accounts for which

the authority provided under section 255(h) has been exercised) shall be further

reduced by a dollar amount calculated by multiplying the enacted level of non-

exempt budgetary resources in that account at that time by the uniform percentage

necessary to offset the total dollar amount by which outlays are not reduced in

military personnel accounts by reason of the use of such authority.

"(4) Part-year appropriations.-If, on the date specified in paragraph (1),

there is in effect an Act making or continuing appropriations for part of a fiscal

year for any budget account, then the dollar sequestration calculated for that ac-

count under paragraphs (2) and (3) shall be subtracted from-

"(A) the annualized amount otherwise available by law in that account under

that or a subsequent part-year appropriation; and

"(B) when a full-year appropriation for that account is enacted, from the

amount otherwise provided by the full-year appropriation.

"(5) Look-back.-If, after June 30, an appropriation for the fiscal year in

progress is enacted that causes a breach within a category for that year (after

taking into account any sequestration of amounts within that category), the dis-

cretionary spending limits for that category for the next fiscal year shall be re-

duced by the amount or amounts of that breach.

"(6) Within-session sequestration.-If an appropriation for a fiscal year in

progress is enacted (after Congress adjourns to end the session for that budget

year and before July 1 of that fiscal year) that causes a breach within a category

for that year (after taking into account any prior sequestration of amounts within

that category), 15 days later there shall be a sequestration to eliminate that

breach within that category following the procedures set forth in paragraphs (2)

through (4).

"(7) OMB estimates.-As soon as practicable after Congress completes action on

any discretionary appropriation, CBO, after consultation with the Committees on

the Budget of the House of Representatives and the Senate, shall provide OMB with

an estimate of the amount of discretionary new budget authority and outlays for

the current year (if any) and the budget year provided by that legislation. Within

5 calendar days after the enactment of any discretionary appropriation, OMB shall

transmit a report to the House of Representatives and to the Senate containing the

CBO estimate of that legislation, an OMB estimate of the amount of discretionary

new budget authority and outlays for the current year (if any) and the budget year

provided by that legislation, and an explanation of any difference between the two
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estimates. For purposes of this paragraph, amounts provided by annual appropri-

ations shall include any new budget authority and outlays for those years in ac-

counts for which funding is provided in that legislation that result from previ-

ously enacted legislation. Those OMB estimates shall be made using current econom-

ic and technical assumptions. OMB shall use the OMB estimates transmitted to the

Congress under this paragraph for the purposes of this subsection. OMB and CBO

shall prepare estimates under this paragraph in conformance with scorekeeping

guidelines determined after consultation among the House and Senate Committees on

the Budget, CBO, and OMB.

"(b) Adjustments to Discretionary Spending Limits.-(1) When the President sub-

mits the budget under section 1105(a) of title 31, United States Code, for budget

year 1992, 1993, 1994, or 1995 (except as otherwise indicated), OMB shall calcu-

late (in the order set forth below), and the budget shall include, adjustments to

discretionary spending limits (and those limits as cumulatively adjusted) for the

budget year and each outyear through 1995 to reflect the following:

"(A) Changes in concepts and definitions.-The adjustments produced by the

amendments made by title XIII of the Omnibus Budget Reconciliation Act of 1990 or

by any other changes in concepts and definitions shall equal the baseline levels

of new budget authority and outlays using up-to-date concepts and definitions

minus those levels using the concepts and definitions in effect before such

changes. Such other changes in concepts and definitions may only be made in con-

sultation with the Committees on Appropriations, the Budget, Government Opera-

tions, and Governmental Affairs of the House of Representatives and Senate.

"(B) Changes in inflation.-(i) For a budget submitted for budget year 1992,

1993, 1994, or 1995, the adjustments produced by changes in inflation shall equal

the levels of discretionary new budget authority and outlays in the baseline

(calculated using current estimates) subtracted from those levels in that baseline

recalculated with the baseline inflators for the budget year only, multiplied by

the inflation adjustment factor computed under clause (ii).

"(ii) For a budget year the inflation adjustment factor shall equal the ratio

between the level of year-over-year inflation measured for the fiscal year most

recently completed and the applicable estimated level for that year set forth be-

low:

"For 1990, 1.041

"For 1991, 1.052

"For 1992, 1.041

"For 1993, 1.033

Inflation shall be measured by the average of the estimated gross national

product implicit price deflator index for a fiscal year divided by the average in-

dex for the prior fiscal year.

"(C) Credit reestimates.-For a budget submitted for fiscal year 1993 or 1994,

the adjustments produced by reestimates to costs of Federal credit programs shall

be, for any such program, a current estimate of new budget authority and outlays

associated with a baseline projection of the prior year's gross loan level for

that program minus the baseline projection of the prior year's new budget author-
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ity and associated outlays for that program.

(2) When OMB submits a sequestration report under section 254(g) or (h) for

fiscal year 1991, 1992, 1993, 1994, or 1995 (except as otherwise indicated), OMB

shall calculate (in the order set forth below), and the sequestration report, and

subsequent budgets submitted by the President under section 1105(a) of title 31,

United States Code, shall include, adjustments to discretionary spending limits

(and those limits as adjusted) for the fiscal year and each succeeding year

through 1995, as follows:

"(A) IRS funding.-To the extent that appropriations are enacted that provide

additional new budget authority or result in additional outlays (as compared with

the CBO baseline constructed in June 1990) for the Internal Revenue Service com-

pliance initiative in any fiscal year, the adjustments for that year shall be

those amounts, but shall not exceed the amounts set forth below-

"(i) for fiscal year 1991, $191,000,000 in new budget authority

and $183,000,000 in outlays;

"(ii) for fiscal year 1992, $172,000,000 in new budget authority and

$169,000,000 in outlays;

"(iii) for fiscal year 1993, $183,000,000 in new budget authority

and $179,000,000 in outlays;

"(iv) for fiscal year 1994, $187,000,000 in new budget authority

and $183,000,000 in outlays; and

"(v) for fiscal year 1995, $188,000,000 in new budget authority

and $184,000,000 in outlays; and

the prior-year outlays resulting from these appropriations of budget author-

ity.

"(B) Debt forgiveness.-If, in calendar year 1990 or 1991, an appropriation is

enacted that forgives the Arab Republic of Egypt's foreign military sales in-

debtedness to the United States and any part of the Government of Poland's in-

debtedness to the United States, the adjustment shall be the estimated costs (in

new budget authority and outlays, in all years) of that forgiveness.

"(C) IMF funding.-If, in fiscal year 1991, 1992, 1993, 1994, or 1995 an appro-

priation is enacted to provide to the International Monetary Fund the dollar equi-

valent, in terms of Special Drawing Rights, of the increase in the United States

quota as part of the International Monetary Fund Ninth General Review of Quotas,

the adjustment shall be the amount provided by that appropriation.

"(D) Emergency appropriations.-(i) If, for fiscal year 1991, 1992, 1993, 1994,

or 1995, appropriations for discretionary accounts are enacted that the President

designates as emergency requirements and that the Congress so designates in stat-

ute, the adjustment shall be the total of such appropriations in discretionary ac-

counts designated as emergency requirements and the outlays flowing in all years

from such appropriations.

"(ii) The costs for operation Desert Shield are to be treated as emergency

funding requirements not subject to the defense spending limits. Funding for

Desert Shield will be provided through the normal legislative process. Desert

Shield costs should be accommodated through Allied burden-sharing, subsequent ap-
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propriation Acts, and if the President so chooses, through offsets within other

defense accounts. Emergency Desert Shield costs mean those incremental costs asso-

ciated with the increase in operations in the Middle East and do not include costs

that would be experienced by the Department of Defense as part of its normal oper-

ations absent Operation Desert Shield.

"(E) Special allowance for discretionary new budget authority.-(i) For each of

fiscal years 1992 and 1993, the adjustment for the domestic category in each year

shall be an amount equal to 0.1 percent of the sum of the adjusted discretionary

spending limits on new budget authority for all categories for fiscal years 1991,

1992, and 1993 (cumulatively), together with outlays associated therewith

(calculated at the composite outlay rate for the domestic category);

"(ii) for each of fiscal years 1992 and 1993, the adjustment for the interna-

tional category in each year shall be an amount equal to 0.079 percent of the sum

of the adjusted discretionary spending limits on new budget authority for all cat-

egories for fiscal years 1991, 1992, and 1993 (cumulatively), together with out-

lays associated therewith (calculated at the composite outlay rate for the inter-

national category); and

"(iii) if, for fiscal years 1992 and 1993, the amount of new budget authority

provided in appropriation Acts exceeds the discretionary spending limit on new

budget authority for any category due to technical estimates made by the Director

of the Office of Management and Budget, the adjustment is the amount of the ex-

cess, but not to exceed an amount (for 1992 and 1993 together) equal to 0.042 per-

cent of the sum of the adjusted discretionary limits on new budget authority for

all categories for fiscal years 1991, 1992, and 1993 (cumulatively).

"(F) Special outlay allowance.-If in any fiscal year outlays for a category

exceed the discretionary spending limit for that category but new budget authority

does not exceed its limit for that category (after application of the first step

of a sequestration described in subsection (a)(2), if necessary), the adjustment

in outlays is the amount of the excess, but not to exceed $2,500,000,000 in the

defense category, $1,500,000,000 in the international category, or $2,500,000,000

in the domestic category (as applicable) in fiscal year 1991, 1992, or 1993, and

not to exceed $6,500,000,000 in fiscal year 1994 or 1995 less any of the outlay

adjustments made under subparagraph (E) for a category for a fiscal year.

"SEC. 252. ENFORCING PAY-AS-YOU-GO.

"(a) Fiscal Years 1992-1995 Enforcement.-The purpose of this section is to as-

sure that any legislation (enacted after the date of enactment of this section)

affecting direct spending or receipts that increases the deficit in any fiscal

year covered by this Act will trigger an offsetting sequestration.

"(b) Sequestration; Look-back.-Within 15 calendar days after Congress adjourns

to end a session (other than of the One Hundred First Congress) and on the same

day as a sequestration (if any) under section 251 and section 253, there shall be

a sequestration to offset the amount of any net deficit increase in that fiscal

year and the prior fiscal year caused by all direct spending and receipts legisla-
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tion enacted after the date of enactment of this section (after adjusting for any

prior sequestration as provided by paragraph (2)). OMB shall calculate the amount

of deficit increase, if any, in those fiscal years by adding-

"(1) all applicable estimates of direct spending and receipts legislation

transmitted under subsection (d) applicable to those fiscal years, other than any

amounts included in such estimates resulting from-

"(A) full funding of, and continuation of, the deposit insurance guarantee

commitment in effect on the date of enactment of this section, and

"(B) emergency provisions as designated under subsection (e); and

"(2) the estimated amount of savings in direct spending programs applicable to

those fiscal years resulting from the prior year's sequestration under this sec-

tion or section 253, if any (except for any amounts sequestered as a result of a

net deficit increase in the fiscal year immediately preceding the prior fiscal

year), as published in OMB's end-of-session sequestration report for that prior

year.

"(c) Eliminating a Deficit Increase.-(1) The amount required to be sequestered

in a fiscal year under subsection (b) shall be obtained from non-exempt direct

spending accounts from actions taken in the following order:

"(A) First.-All reductions in automatic spending increases specified in sec-

tion 256(a) shall be made.

"(B) Second.-If additional reductions in direct spending accounts are required

to be made, the maximum reductions permissible under sections 256(b) (guaranteed

student loans) and 256(c) (foster care and adoption assistance) shall be made.

"(C) Third.-(i) If additional reductions in direct spending accounts are re-

quired to be made, each remaining non-exempt direct spending account shall be re-

duced by the uniform percentage necessary to make the reductions in direct spend-

ing required by paragraph (1); except that the medicare programs specified in sec-

tion 256(d) shall not be reduced by more than 4 percent and the uniform percentage

applicable to all other direct spending programs under this paragraph shall be in-

creased (if necessary) to a level sufficient to achieve the required reduction in

direct spending.

"(ii) For purposes of determining reductions under clause (i), outlay reduc-

tions (as a result of sequestration of Commodity Credit Corporation commodity

price support contracts in the fiscal year of a sequestration) that would occur in

the following fiscal year shall be credited as outlay reductions in the fiscal

year of the sequestration.

"(2) For purposes of this subsection, accounts shall be assumed to be at the

level in the baseline.

"(d) OMB Estimates.-As soon as practicable after Congress completes action on

any direct spending or receipts legislation enacted after the date of enactment of

this section, after consultation with the Committees on the Budget of the House of

Representatives and the Senate, CBO shall provide OMB with an estimate of the

amount of change in outlays or receipts, as the case may be, in each fiscal year

through fiscal year 1995 resulting from that legislation. Within 5 calendar days

after the enactment of any direct spending or receipts legislation enacted after
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the date of enactment of this section, OMB shall transmit a report to the House of

Representatives and to the Senate containing such CBO estimate of that legisla-

tion, an OMB estimate of the amount of change in outlays or receipts, as the case

may be, in each fiscal year through fiscal year 1995 resulting from that legisla-

tion, and an explanation of any difference between the two estimates. Those OMB

estimates shall be made using current economic and technical assumptions. OMB and

CBO shall prepare estimates under this paragraph in conformance with scorekeeping

guidelines determined after consultation among the House and Senate Committees on

the Budget, CBO, and OMB.

"(e) Emergency Legislation.-If, for fiscal year 1991, 1992, 1993, 1994, or

1995, a provision of direct spending or receipts legislation is enacted that the

President designates as an emergency requirement and that the Congress so desig-

nates in statute, the amounts of new budget authority, outlays, and receipts in

all fiscal years through 1995 resulting from that provision shall be designated as

an emergency requirement in the reports required under subsection (d).

"SEC. 253. ENFORCING DEFICIT TARGETS.

"(a) Sequestration.-Within 15 calendar days after Congress adjourns to end a

session (other than of the One Hundred First Congress) and on the same day as a

sequestration (if any) under section 251 and section 252, but after any sequestra-

tion required by section 251 (enforcing discretionary spending limits) or section

252 (enforcing pay-as-you-go), there shall be a sequestration to eliminate the ex-

cess deficit (if any remains) if it exceeds the margin.

"(b) Excess Deficit; Margin.-The excess deficit is, if greater than zero, the

estimated deficit for the budget year, minus-

"(1) the maximum deficit amount for that year;

"(2) the amounts for that year designated as emergency direct spending or re-

ceipts legislation under section 252(e); and

"(3) for any fiscal year in which there is not a full adjustment for technical

and economic reestimates, the deposit insurance reestimate for that year, if any,

calculated under subsection (h).

The 'margin' for fiscal year 1992 or 1993 is zero and for fiscal year 1994 or

1995 is $15,000,000,000.

"(c) Dividing the Sequestration.-To eliminate the excess deficit in a budget

year, half of the required outlay reductions shall be obtained from non-exempt de-

fense accounts (accounts designated as function 050 in the President's fiscal year

1991 budget submission) and half from non-exempt, non-defense accounts (all other

non-exempt accounts).

"(d) Defense.-Each non-exempt defense account shall be reduced by a dollar

amount calculated by multiplying the level of sequestrable budgetary resources in

that account at that time by the uniform percentage necessary to carry out subsec-

tion (c), except that, if any military personnel are exempt, adjustments shall be

made under the procedure set forth in section 251(a)(3).

"(e) Non-Defense.-Actions to reduce non-defense accounts shall be taken in the
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following order:

"(1) First.-All reductions in automatic spending increases under section

256(a) shall be made.

"(2) Second.-If additional reductions in non-defense accounts are required to

be made, the maximum reduction permissible under sections 256(b) (guaranteed stu-

dent loans) and 256(c) (foster care and adoption assistance) shall be made.

"(3) Third.-(A) If additional reductions in non-defense accounts are required

to be made, each remaining non-exempt, non-defense account shall be reduced by the

uniform percentage necessary to make the reductions in non-defense outlays re-

quired by subsection (c), except that-

"(i) the medicare program specified in section 256(d) shall not be reduced by

more than 2 percent in total including any reduction of less than 2 percent made

under section 252 or, if it has been reduced by 2 percent or more under section

252, it may not be further reduced under this section; and

"(ii) the health programs set forth in section 256(e) shall not be reduced by

more than 2 percent in total (including any reduction made under section 251),

and the uniform percent applicable to all other programs under this subsection

shall be increased (if necessary) to a level sufficient to achieve the required

reduction in non-defense outlays.

"(B) For purposes of determining reductions under subparagraph (A), outlay re-

duction (as a result of sequestration of Commodity Credit Corporation commodity

price support contracts in the fiscal year of a sequestration) that would occur in

the following fiscal year shall be credited as outlay reductions in the fiscal

year of the sequestration.

"(f) Baseline Assumptions; Part-year Appropriations.-

"(1) Budget assumptions.-For purposes of subsections (b), (c), (d), and (e),

accounts shall be assumed to be at the level in the baseline minus any reductions

required to be made under sections 251 and 252.

"(2) Part-year appropriations.-If, on the date specified in subsection (a),

there is in effect an Act making or continuing appropriations for part of a fiscal

year for any non-exempt budget account, then the dollar sequestration calculated

for that account under subsection (d) or (e), as applicable, shall be subtracted

from-

"(A) the annualized amount otherwise available by law in that account under

that or a subsequent part-year appropriation; and

"(B) when a full-year appropriation for that account is enacted, from the

amount otherwise provided by the full-year appropriation; except that the amount

to be sequestered from that account shall be reduced (but not below zero) by the

savings achieved by that appropriation when the enacted amount is less than the

baseline for that account.

"(g) Adjustments to Maximum Deficit Amounts.-

"(1) Adjustments.-

"(A) When the President submits the budget for fiscal year 1992, the maximum

deficit amounts for fiscal years 1992, 1993, 1994, and 1995 shall be adjusted to

reflect up-to-date reestimates of economic and technical assumptions and any
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changes in concepts or definitions. When the President submits the budget for

fiscal year 1993, the maximum deficit amounts for fiscal years 1993, 1994, and

1995 shall be further adjusted to reflect up-to-date reestimates of economic and

technical assumptions and any changes in concepts or definitions.

"(B) When submitting the budget for fiscal year 1994, the President may choose

to adjust the maximum deficit amounts for fiscal years 1994 and 1995 to reflect

up-to-date reestimates of economic and technical assumptions. If the President

chooses to adjust the maximum deficit amount when submitting the fiscal year 1994

budget, the President may choose to invoke the same adjustment procedure when sub-

mitting the budget for fiscal year 1995. In each case, the President must choose

between making no adjustment or the full adjustment described in paragraph (2). If

the President chooses to make that full adjustment, then those procedures for ad-

justing discretionary spending limits described in sections 251(b)(1)(C) and

251(b)(2)(E), otherwise applicable through fiscal year 1993 or 1994 (as the case

may be), shall be deemed to apply for fiscal year 1994 (and 1995 if applicable).

"(C) When the budget for fiscal year 1994 or 1995 is submitted and the se-

questration reports for those years under section 254 are made (as applicable), if

the President does not choose to make the adjustments set forth in subparagraph

(B), the maximum deficit amount for that fiscal year shall be adjusted by the

amount of the adjustment to discretionary spending limits first applicable for

that year (if any) under section 251(b).

"(D) For each fiscal year the adjustments required to be made with the submis-

sion of the President's budget for that year shall also be made when OMB submits

the sequestration update report and the final sequestration report for that year,

but OMB shall continue to use the economic and technical assumptions in the Pres-

ident's budget for that year.

Each adjustment shall be made by increasing or decreasing the maximum deficit

amounts set forth in section 601 of the Congressional Budget Act of 1974.

"(2) Calculations of adjustments.-The required increase or decrease shall be

calculated as follows:

"(A) The baseline deficit or surplus shall be calculated using up-to-date eco-

nomic and technical assumptions, using up-to-date concepts and definitions, and,

in lieu of the baseline levels of discretionary appropriations, using the discre-

tionary spending limits set forth in section 601 of the Congressional Budget Act

of 1974 as adjusted under section 251.

"(B) The net deficit increase or decrease caused by all direct spending and

receipts legislation enacted after the date of enactment of this section (after

adjusting for any sequestration of direct spending accounts) shall be calculated

for each fiscal year by adding-

"(i) the estimates of direct spending and receipts legislation transmitted

under section 252(d) applicable to each such fiscal year; and

"(ii) the estimated amount of savings in direct spending programs applicable

to each such fiscal year resulting from the prior year's sequestration under this

section or section 252 of direct spending, if any, as contained in OMB's final se-

questration report for that year.
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"(C) The amount calculated under subparagraph (B) shall be subtracted from the

amount calculated under subparagraph (A).

"(D) The maximum deficit amount set forth in section 601 of the Congressional

Budget Act of 1974 shall be subtracted from the amount calculated under subpara-

graph (C).

"(E) The amount calculated under subparagraph (D) shall be the amount of the

adjustment required by paragraph (1).

"(h) Treatment of Deposit Insurance.-

"(1) Initial estimates.-The initial estimates of the net costs of federal de-

posit insurance for fiscal year 1994 and fiscal year 1995 (assuming full funding

of, and continuation of, the deposit insurance guarantee commitment in effect on

the date of the submission of the budget for fiscal year 1993) shall be set forth

in that budget.

"(2) Reestimates.-For fiscal year 1994 and fiscal year 1995, the amount of the

reestimate of deposit insurance costs shall be calculated by subtracting the

amount set forth under paragraph (1) for that year from the current estimate of

deposit insurance costs (but assuming full funding of, and continuation of, the

deposit insurance guarantee commitment in effect on the date of submission of the

budget for fiscal year 1993).

"SEC. 254. REPORTS AND ORDERS.

"(a) Timetable.-The timetable with respect to this part for any budget year is

as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

"(b) Submission and Availability of Reports.-Each report required by this sec-

tion shall be submitted, in the case of CBO, to the House of Representatives, the

Senate and OMB and, in the case of OMB, to the House of Representatives, the Sen-

ate, and the President on the day it is issued. On the following day a notice of

the report shall be printed in the Federal Register.

"(c) Optional Adjustment of Maximum Deficit Amounts.-With respect to budget

year 1994 or 1995, on the date specified in subsection (a) the President shall no-

tify the House of Representatives and the Senate of his decision regarding the op-

tional adjustment of the maximum deficit amount (as allowed under section

253(g)(1)(B)).

"(d) Sequestration Preview Reports.-

"(1) Reporting requirement.-On the dates specified in subsection (a), OMB and

CBO shall issue a preview report regarding discretionary, pay-as-you-go, and defi-

cit sequestration based on laws enacted through those dates.

"(2) Discretionary sequestration report.-The preview reports shall set forth

estimates for the current year and each subsequent year through 1995 of the ap-

plicable discretionary spending limits for each category and an explanation of any

adjustments in such limits under section 251.

"(3) Pay-as-you-go sequestration reports.-The preview reports shall set forth,

for the current year and the budget year, estimates for each of the following:
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"(A) The amount of net deficit increase or decrease, if any, calculated under

subsection 252(b).

"(B) A list identifying each law enacted and sequestration implemented after

the date of enactment of this section included in the calculation of the amount of

deficit increase or decrease and specifying the budgetary effect of each such law.

"(C) The sequestration percentage or (if the required sequestration percentage

is greater than the maximum allowable percentage for medicare) percentages neces-

sary to eliminate a deficit increase under section 252(c).

"(4) Deficit sequestration reports.-The preview reports shall set forth for

the budget year estimates for each of the following:

"(A) The maximum deficit amount, the estimated deficit calculated under sec-

tion 253(b), the excess deficit, and the margin.

"(B) The amount of reductions required under section 252, the excess deficit

remaining after those reductions have been made, and the amount of reductions re-

quired from defense accounts and the reductions required from non-defense ac-

counts.

"(C) The sequestration percentage necessary to achieve the required reduction

in defense accounts under section 253(d).

"(D) The reductions required under sections 253(e)(1) and 253(e)(2).

"(E) The sequestration percentage necessary to achieve the required reduction

in non-defense accounts under section 253(e)(3).

The CBO report need not set forth the items other than the maximum deficit

amount for fiscal year 1992, 1993, or any fiscal year for which the President no-

tifies the House of Representatives and the Senate that he will adjust the maximum

deficit amount under the option under section 253(g)(1)(B).

"(5) Explanation of differences.-The OMB reports shall explain the differences

between OMB and CBO estimates for each item set forth in this subsection.

"(e) Notification Regarding Military Personnel.-On or before the date spe-

cified in subsection (a), the President shall notify the Congress of the manner in

which he intends to exercise flexibility with respect to military personnel ac-

counts under section 255(h).

"(f) Sequestration Update Reports.-On the dates specified in subsection (a),

OMB and CBO shall issue a sequestration update report, reflecting laws enacted

through those dates, containing all of the information required in the sequestra-

tion preview reports.

"(g) Final Sequestration Reports.-

"(1) Reporting requirement.-On the dates specified in subsection (a), OMB and

CBO shall issue a final sequestration report, updated to reflect laws enacted

through those dates.

"(2) Discretionary sequestration reports.-The final reports shall set forth

estimates for each of the following:

"(A) For the current year and each subsequent year through 1995 the applicable

discretionary spending limits for each category and an explanation of any adjust-

ments in such limits under section 251.

"(B) For the current year and the budget year the estimated new budget author-
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ity and outlays for each category and the breach, if any, in each category.

"(C) For each category for which a sequestration is required, the sequestra-

tion percentages necessary to achieve the required reduction.

"(D) For the budget year, for each account to be sequestered, estimates of the

baseline level of sequestrable budgetary resources and resulting outlays and the

amount of budgetary resources to be sequestered and resulting outlay reductions.

"(3) Pay-as-you-go and deficit sequestration reports.-The final reports shall

contain all the information required in the pay-as-you-go and deficit sequestra-

tion preview reports. In addition, these reports shall contain, for the budget

year, for each account to be sequestered, estimates of the baseline level of se-

questrable budgetary resources and resulting outlays and the amount of budgetary

resources to be sequestered and resulting outlay reductions. The reports shall

also contain estimates of the effects on outlays of the sequestration in each out-

year through 1995 for direct spending programs.

"(4) Explanation of differences.-The OMB report shall explain any differences

between OMB and CBO estimates of the amount of any net deficit change calculated

under subsection 252(b), any excess deficit, any breach, and any required sequest-

ration percentage. The OMB report shall also explain differences in the amount of

sequesterable resources for any budget account to be reduced if such difference is

greater than $5,000,000.

"(5) Presidential order.-On the date specified in subsection (a), if in its

final sequestration report OMB estimates that any sequestration is required, the

President shall issue an order fully implementing without change all sequestra-

tions required by the OMB calculations set forth in that report. This order shall

be effective on issuance.

"(h) Within-Session Sequestration Reports and Order.-If an appropriation for a

fiscal year in progress is enacted (after Congress adjourns to end the session for

that budget year and before July 1 of that fiscal year) that causes a breach, 10

days later CBO shall issue a report containing the information required in para-

graph (g)(2). Fifteen days after enactment, OMB shall issue a report containing

the information required in paragraphs (g)(2) and (g)(4). On the same day as the

OMB report, the President shall issue an order fully implementing without change

all sequestrations required by the OMB calculations set forth in that report. This

order shall be effective on issuance.

"(i) GAO Compliance Report.-On the date specified in subsection (a), the Comp-

troller General shall submit to the Congress and the President a report on-

"(1) the extent to which each order issued by the President under this section

complies with all of the requirements contained in this part, either certifying

that the order fully and accurately complies with such requirements or indicating

the respects in which it does not; and

"(2) the extent to which each report issued by OMB or CBO under this section

complies with all of the requirements contained in this part, either certifying

that the report fully and accurately complies with such requirements or indicating

the respects in which it does not.

"(j) Low-Growth Report.-At any time, CBO shall notify the Congress if-
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"(1) during the period consisting of the quarter during which such notifica-

tion is given, the quarter preceding such notification, and the 4 quarters follow-

ing such notification, CBO or OMB has determined that real economic growth is pro-

jected or estimated to be less than zero with respect to each of any 2 consecutive

quarters within such period; or

"(2) the most recent of the Department of Commerce's advance preliminary or

final reports of actual real economic growth indicate that the rate of real eco-

nomic growth for each of the most recently reported quarter and the immediately

preceding quarter is less than one percent.

"(k) Economic and Technical Assumptions.-In all reports required by this sec-

tion, OMB shall use the same economic and technical assumptions as used in the

most recent budget submitted by the President under section 1105(a) of title 31,

United States Code.".

(b) Section 250: Definitions.-Paragraph (12) of section 257 of such Act (as

in effect immediately before the date of enactment of this Act) is redesignated as

a new paragraph (21) of section 250(c).

(c) Section 255: Exempt Programs and Activities.-

(1) Section 255(a) of such Act is amended to read as follows:

"(a) Social Security Benefits and Tier I Railroad Retirement Benefits.- Bene-

fits payable under the old-age, survivors, and disability insurance program estab-

lished under title II of the Social Security Act, and benefits payable under sec-

tion 3(a), 3(f)(3), 4(a), or 4(f) of the Railroad Retirement Act of 1974, shall be

exempt from reduction under any order issued under this part.".

(2) Section 255(e) of such Act is amended to read as follows:

"(e) Non-defense Unobligated Balances.-Unobligated balances of budget author-

ity carried over from prior fiscal years, except balances in the defense category,

shall be exempt from reduction under any order issued under this part.".

(3) Section 255(g)(1)(B) of such Act is amended by inserting after the item

relating to Railroad retirement tier II the following:

"Railroad supplemental annuity pension fund (60-8012-0-7-602);".

(4) Section 255 of such Act is amended by inserting at the end the following:

"(h) Optional Exemption of Military Personnel.-

"(1) The President may, with respect to any military personnel account, exempt

that account from sequestration or provide for a lower uniform percentage reduc-

tion than would otherwise apply.

"(2) The President may not use the authority provided by paragraph (1) unless

he notifies the Congress of the manner in which such authority will be exercised

on or before the initial snapshot date for the budget year.".

(d) Section 256: Exceptions, Limitations, and Special Rules.-

(1) Section 256(a) of such Act is amended to read as follows:

"(a) Automatic Spending Increases.-Automatic spending increases are increases

in outlays due to changes in indexes in the following programs:

"(1) National Wool Act;

"(2) Special milk program; and

"(3) Vocational rehabilitation basic State grants.

H.R. CONF. REP. 101-964 Page 586
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS1105&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS1105&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=40USCAS257&FindType=L


In those programs all amounts other than the automatic spending increases

shall be exempt from reduction under any order issued under this part.".

(2) Section 256 of such Act is amended by redesignating subsection (b) as sub-

section (h), subsection (c) as subsection (b), subsection (e) as subsection (f),

subsection (f) as subsection (c), subsection (h) as subsection (i), and subsection

(k) as subsection (e), by repealing subsections (i) and (l), and by inserting at

the end the following:

"(k) Special Rules for the JOBS Portion of AFDC.-

"(1) Full amount of sequestration required.-Any order issued by the President

under section 254 shall accomplish the full amount of any required sequestration

of the job opportunities and basic skills training program under section

402(a)(19), and part F of title VI, of the Social Security Act, in the manner spe-

cified in this subsection. Such an order may not reduce any Federal matching rate

pursuant to section 403(l) of the Social Security Act.

"(2) New allotment formula.-

"(A) General rule.-Notwithstanding section 403(k) of the Social Security Act,

each State's percentage share of the amount available after sequestration for dir-

ect spending pursuant to section 403(l) of such Act for the fiscal year to which

the sequestration applies shall be equal to-

"(i) the lesser of-

"(I) that percentage of the total amount paid to the States pursuant to such

section 403(l) for the prior fiscal year that is represented by the amount paid to

such State pursuant to such section 403(l) for the prior fiscal year; or

"(II) the amount that would have been allotted to such State pursuant to such

section 403(k) had the sequestration not been in effect.

"(B) Reallotment of amounts remaining unallotted after application of general

rule.-Any amount made available after sequestration for direct spending pursuant

to section 403(l) of the Social Security Act for the fiscal year to which the se-

questration applies that remains unallotted as a result of subparagraph (A) of

this paragraph shall be allotted among the States in proportion to the absolute

difference between the amount allotted, respectively, to each State as a result of

such subparagraph and the amount that would have been allotted to such State pur-

suant to section 403(k) of such Act had the sequestration not been in effect, ex-

cept that a State may not be allotted an amount under this subparagraph that res-

ults in a total allotment to the State under this paragraph of more than the

amount that would have been allotted to such State pursuant to such section 403(k)

had the sequestration not been in effect.

"(l) Effects of Sequestration.-The effects of sequestration shall be as fol-

lows:

"(1) Budgetary resources sequestered from any account other than a trust or

special fund account shall be permanently cancelled.

"(2) Except as otherwise provided, the same percentage sequestration shall ap-

ply to all programs, projects, and activities within a budget account (with pro-

grams, projects, and activities as delineated in the appropriation Act or accompa-

nying report for the relevant fiscal year covering that account, or for accounts

H.R. CONF. REP. 101-964 Page 587
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS402&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS402&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS403&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS403&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS403&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS403&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS403&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS403&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS403&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS403&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS403&FindType=L


not included in appropriation Acts, as delineated in the most recently submitted

President's budget).

"(3) Administrative regulations or similar actions implementing a sequestra-

tion shall be made within 120 days of the sequestration order. To the extent that

formula allocations differ at different levels of budgetary resources within an

account, program, project, or activity, the sequestration shall be interpreted as

producing a lower total appropriation, with the remaining amount of the appropri-

ation being obligated in a manner consistent with program allocation formulas in

substantive law.

"(4) Except as otherwise provided, obligations in sequestered accounts shall

be reduced only in the fiscal year in which a sequester occurs.

"(5) If an automatic spending increase is sequestered, the increase (in the

applicable index) that was disregarded as a result of that sequestration shall not

be taken into account in any subsequent fiscal year.

"(6) Except as otherwise provided, sequestration in trust and special fund ac-

counts for which obligations are indefinite shall be taken in a manner to ensure

that obligations in the fiscal year of a sequestration are reduced, from the level

that would actually have occurred, by the applicable sequestration percentage.".

(3) Section 256 of such Act is amended by striking "section 252" each place it

appears and by inserting "section 254".

(4) Section 256(c) (as redesignated) of such Act is amended by inserting after

the first sentence the following: "No State's matching payments from the Federal

Government for foster care maintenance payments or for adoption assistance main-

tenance payments may be reduced by a percentage exceeding the applicable domestic

sequestration percentage.".

(5) Section 256(d)(1) of such Act is amended to read as follows:

"(1) Calculation of reduction in individual payment amounts.-To achieve the

total percentage reduction in those programs required by sections 252 and 253, and

notwithstanding section 710 of the Social Security Act, OMB shall determine, and

the applicable Presidential order under section 254 shall implement, the percent-

age reduction that shall apply to payments under the health insurance programs un-

der title XVIII of the Social Security Act for services furnished after the order

is issued, such that the reduction made in payments under that order shall achieve

the required total percentage reduction in those payments for that fiscal year as

determined on a 12-month basis.".

(6) Section 256(d)(2)(C) of such Act is repealed.

(e) The Baseline.-(1) Section 257 of such Act is amended to read as follows:

"SEC. 257. THE BASELINE.

"(a) In General.-For any budget year, the baseline refers to a projection of

current-year levels of new budget authority, outlays, revenues, and the surplus or

deficit into the budget year and the outyears based on laws enacted through the

applicable date.

"(b) Direct Spending and Receipts.-For the budget year and each outyear, the
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baseline shall be calculated using the following assumptions:

"(1) In general.-Laws providing or creating direct spending and receipts are

assumed to operate in the manner specified in those laws for each such year and

funding for entitlement authority is assumed to be adequate to make all payments

required by those laws.

"(2) Exceptions.-(A) No program with estimated current-year outlays greater

than $50 million shall be assumed to expire in the budget year or outyears.

"(B) The increase for veterans' compensation for a fiscal year is assumed to

be the same as that required by law for veterans' pensions unless otherwise

provided by law enacted in that session.

"(C) Excise taxes dedicated to a trust fund, if expiring, are assumed to be

extended at current rates.

"(3) Hospital insurance trust fund.-Notwithstanding any other provision of

law, the receipts and disbursements of the Hospital Insurance Trust Fund shall be

included in all calculations required by this Act.

"(c) Discretionary Appropriations.-For the budget year and each outyear, the

baseline shall be calculated using the following assumptions regarding all amounts

other than those covered by subsection (b):

"(1) Inflation of current-year appropriations.-Budgetary resources other than

unobligated balances shall be at the level provided for the budget year in full-

year appropriation Acts. If for any account a full-year appropriation has not yet

been enacted, budgetary resources other than unobligated balances shall be at the

level available in the current year, adjusted sequentially and cumulatively for

expiring housing contracts as specified in paragraph (2), for social insurance ad-

ministrative expenses as specified in paragraph (3), to offset pay absorption and

for pay annualization as specified in paragraph (4), for inflation as specified in

paragraph (5), and to account for changes required by law in the level of agency

payments for personnel benefits other than pay.

"(2) Expiring housing contracts.-New budget authority to renew expiring multi-

year subsidized housing contracts shall be adjusted to reflect the difference in

the number of such contracts that are scheduled to expire in that fiscal year and

the number expiring in the current year, with the per-contract renewal cost equal

to the average current-year cost of renewal contracts.

"(3) Social insurance administrative expenses.-Budgetary resources for the ad-

ministrative expenses of the following trust funds shall be adjusted by the per-

centage change in the beneficiary population from the current year to that fiscal

year: the Federal Hospital Insurance Trust Fund, the Supplementary Medical Insur-

ance Trust Fund, the Unemployment Trust Fund, and the railroad retirement account.

"(4) Pay annualization; offset to pay absorption.-Current-year new budget au-

thority for Federal employees shall be adjusted to reflect the full 12- month

costs (without absorption) of any pay adjustment that occurred in that fiscal

year.

"(5) Inflators.-The inflator used in paragraph (1) to adjust budgetary re-

sources relating to personnel shall be the percent by which the average of the

Bureau of Labor Statistics Employment Cost Index (wages and salaries, private in-
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dustry workers) for that fiscal year differs from such index for the current year.

The inflator used in paragraph (1) to adjust all other budgetary resources shall

be the percent by which the average of the estimated gross national product fixed-

weight price index for that fiscal year differs from the average of such estimated

index for the current year.

"(6) Current-year appropriations.-If, for any account, a continuing appropri-

ation is in effect for less than the entire current year, then the current-year

amount shall be assumed to equal the amount that would be available if that con-

tinuing appropriation covered the entire fiscal year. If law permits the transfer

of budget authority among budget accounts in the current year, the current-year

level for an account shall reflect transfers accomplished by the submission of, or

assumed for the current year in, the President's original budget for the budget

year.

"(d) Up-to-Date Concepts.-In deriving the baseline for any budget year or out-

year, current-year amounts shall be calculated using the concepts and definitions

that are required for that budget year.".

(2) Section 251(a)(6)(I) of such Act (as in effect immediately before the date

of enactment of this Act) is redesignated as section 257(e) of such Act. Section

257(e) is amended by striking "assuming, for purposes of this paragraph and sub-

paragraph (A)(i) of paragraph (3), that the" and inserting "The".

(f) Such Act is amended by inserting after section 257 the following:

"SEC. 258. SUSPENSION IN THE EVENT OF WAR OR LOW GROWTH.

"(a) Procedures in the Event of a Low Growth Report.-

"(1) Trigger.-Whenever CBO issues a low-growth report under section 254(j),

the Majority Leader of the House of Representatives may, and the Majority Leader

of the Senate shall, introduce a joint resolution (in the form set forth in para-

graph (2)) declaring that the conditions specified in section 254(j) are met and

suspending the relevant provisions of this title, titles III and VI of the Con-

gressional Budget Act of 1974, and section 1103 of title 31, United States Code.

"(2) Form of joint resolution.-

"(A) The matter after the resolving clause in any joint resolution introduced

pursuant to paragraph (1) shall be as follows: 'That the Congress declares that

the conditions specified in section 254(j) of the Balanced Budget and Emergency

Deficit Control Act of 1985 are met, and the implementation of the Congressional

Budget and Impoundment Control Act of 1974, chapter 11 of title 31, United States

Code, and part C of the Balanced Budget and Emergency Deficit Control Act of 1985

are modified as described in section 258(b) of the Balanced Budget and Emergency

Deficit Control Act of 1985.'.

"(B) The title of the joint resolution shall be 'Joint resolution suspending

certain provisions of law pursuant to section 258(a)(2) of the Balanced Budget and

Emergency Deficit Control Act of 1985.'; and the joint resolution shall not con-

tain any preamble.

"(3) Committee action.-Each joint resolution introduced pursuant to paragraph
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(1) shall be referred to the appropriate committees of the House of Representat-

ives or the Committee on the Budget of the Senate, as the case may be; and such

Committee shall report the joint resolution to its House without amendment on or

before the fifth day on which such House is in session after the date on which the

joint resolution is introduced. If the Committee fails to report the joint resolu-

tion within the five-day period referred to in the preceding sentence, it shall be

automatically discharged from further consideration of the joint resolution, and

the joint resolution shall be placed on the appropriate calendar.

"(4) Consideration of joint resolution.-

"(A) A vote on final passage of a joint resolution reported to the Senate or

discharged pursuant to paragraph (3) shall be taken on or before the close of the

fifth calendar day of session after the date on which the joint resolution is re-

ported or after the Committee has been discharged from further consideration of

the joint resolution. If prior to the passage by one House of a joint resolution

of that House, that House receives the same joint resolution from the other House,

then-

"(i) the procedure in that House shall be the same as if no such joint resol-

ution had been received from the other House, but

"(ii) the vote on final passage shall be on the joint resolution of the other

House.

When the joint resolution is agreed to, the Clerk of the House of Representat-

ives (in the case of a House joint resolution agreed to in the House of Represent-

atives) or the Secretary of the Senate (in the case of a Senate joint resolution

agreed to in the Senate) shall cause the joint resolution to be engrossed, certi-

fied, and transmitted to the other House of the Congress as soon as practicable.

"(B)(i) In the Senate, a joint resolution under this paragraph shall be priv-

ileged. It shall not be in order to move to reconsider the vote by which the mo-

tion is agreed to or disagreed to.

"(ii) Debate in the Senate on a joint resolution under this paragraph, and all

debatable motions and appeals in connection therewith, shall be limited to not

more than five hours. The time shall be equally divided between, and controlled

by, the majority leader and the minority leader or their designees.

"(iii) Debate in the Senate on any debatable motion or appeal in connection

with a joint resolution under this paragraph shall be limited to not more than one

hour, to be equally divided between, and controlled by, the mover and the manager

of the joint resolution, except that in the event the manager of the joint resolu-

tion is in favor of any such motion or appeal, the time in opposition thereto

shall be controlled by the minority leader or his designee.

"(iv) A motion in the Senate to further limit debate on a joint resolution un-

der this paragraph is not debatable. A motion to table or to recommit a joint res-

olution under this paragraph is not in order.

"(C) No amendment to a joint resolution considered under this paragraph shall

be in order in the Senate.

"(b) Suspension of Sequestration Procedures.-Upon the enactment of a declara-

tion of war or a joint resolution described in subsection (a)-
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"(1) the subsequent issuance of any sequestration report or any sequestration

order is precluded;

"(2) sections 302(f), 310(d), 311(a), and title VI of the Congressional Budget

Act of 1974 are suspended; and

"(3) section 1103 of title 31, United States Code, is suspended.

"(c) Restoration of Sequestration Procedures.-

"(1) In the event of a suspension of sequestration procedures due to a declar-

ation of war, then, effective with the first fiscal year that begins in the ses-

sion after the state of war is concluded by Senate ratification of the necessary

treaties, the provisions of subsection (b) triggered by that declaration of war

are no longer effective.

"(2) In the event of a suspension of sequestration procedures due to the en-

actment of a joint resolution described in subsection (a), then, effective with

regard to the first fiscal year beginning at least 12 months after the enactment

of that resolution, the provisions of subsection (b) triggered by that resolution

are no longer effective.

"SEC. 258A. MODIFICATION OF PRESIDENTIAL ORDER.

"(a) Introduction of Joint Resolution.-At any time after the Director of OMB

issues a final sequestration report under section 254 for a fiscal year, but be-

fore the close of the twentieth calendar day of the session of Congress beginning

after the date of issuance of such report, the majority leader of either House of

Congress may introduce a joint resolution which contains provisions directing the

President to modify the most recent order issued under section 254 or provide an

alternative to reduce the deficit for such fiscal year. After the introduction of

the first such joint resolution in either House of Congress in any calendar year,

then no other joint resolution introduced in such House in such calendar year

shall be subject to the procedures set forth in this section.

"(b) Procedures for Consideration of Joint Resolutions.-

"(1) Referral to committee.-A joint resolution introduced in the Senate under

subsection (a) shall not be referred to a committee of the Senate and shall be

placed on the calendar pending disposition of such joint resolution in accordance

with this subsection.

"(2) Consideration in the senate.-On or after the third calendar day

(excluding Saturdays, Sundays, and legal holidays) beginning after a joint resolu-

tion is introduced under subsection (a), notwithstanding any rule or precedent of

the Senate, including Rule XXII of the Standing Rules of the Senate, it is in or-

der (even though a previous motion to the same effect has been disagreed to) for

any Member of the Senate to move to proceed to the consideration of the joint res-

olution. The motion is not in order after the eighth calendar day (excluding Sat-

urdays, Sundays, and legal holidays) beginning after a joint resolution (to which

the motion applies) is introduced. The joint resolution is privileged in the Sen-

ate. A motion to reconsider the vote by which the motion is agreed to or disagreed

to shall not be in order. If a motion to proceed to the consideration of the joint
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resolution is agreed to, the Senate shall immediately proceed to consideration of

the joint resolution without intervening motion, order, or other business, and the

joint resolution shall remain the unfinished business of the Senate until disposed

of.

"(3) Debate in the senate.-

"(A) In the Senate, debate on a joint resolution introduced under subsection

(a), amendments thereto, and all debatable motions and appeals in connection

therewith shall be limited to not more than 10 hours, which shall be divided

equally between the majority leader and the minority leader (or their designees).

"(B) A motion to postpone, or a motion to proceed to the consideration of oth-

er business is not in order. A motion to reconsider the vote by which the joint

resolution is agreed to or disagreed to is not in order, and a motion to recommit

the joint resolution is not in order.

"(C)(i) No amendment that is not germane to the provisions of the joint resol-

ution or to the order issued under section 254 shall be in order in the Senate. In

the Senate, an amendment, any amendment to an amendment, or any debatable motion

or appeal is debatable for not to exceed 30 minutes to be equally divided between,

and controlled by, the mover and the majority leader (or their designees), except

that in the event that the majority leader favors the amendment, motion, or ap-

peal, the minority leader (or the minority leader's designee) shall control the

time in opposition to the amendment, motion, or appeal.

"(ii) In the Senate, an amendment that is otherwise in order shall be in order

notwithstanding the fact that it amends the joint resolution in more than one

place or amends language previously amended. It shall not be in order in the Sen-

ate to vote on the question of agreeing to such a joint resolution or any amend-

ment thereto unless the figures then contained in such joint resolution or amend-

ment are mathematically consistent.

"(4) Vote on final passage.-Immediately following the conclusion of the debate

on a joint resolution introduced under subsection (a), a single quorum call at the

conclusion of the debate if requested in accordance with the rules of the Senate,

and the disposition of any pending amendments under paragraph (3), the vote on fi-

nal passage of the joint resolution shall occur.

"(5) Appeals.-Appeals from the decisions of the Chair shall be decided without

debate.

"(6) Conference reports.-In the Senate, points of order under titles III, IV,

and VI of the Congressional Budget Act of 1974 are applicable to a conference re-

port on the joint resolution or any amendments in disagreement thereto.

"(7) Resolution from other house.-If, before the passage by the Senate of a

joint resolution of the Senate introduced under subsection (a), the Senate re-

ceives from the House of Representatives a joint resolution introduced under sub-

section (a), then the following procedures shall apply:

"(A) The joint resolution of the House of Representatives shall not be re-

ferred to a committee and shall be placed on the calendar.

"(B) With respect to a joint resolution introduced under subsection (a) in the

Senate-
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"(i) the procedure in the Senate shall be the same as if no joint resolution

had been received from the House; but

"(ii)(I) the vote on final passage shall be on the joint resolution of the

House if it is identical to the joint resolution then pending for passage in the

Senate; or

"(II) if the joint resolution from the House is not identical to the joint

resolution then pending for passage in the Senate and the Senate then passes the

Senate joint resolution, the Senate shall be considered to have passed the House

joint resolution as amended by the text of the Senate joint resolution.

"(C) Upon disposition of the joint resolution received from the House, it

shall no longer be in order to consider the resolution originated in the Senate.

"(8) Senate action on house resolution.-If the Senate receives from the House

of Representatives a joint resolution introduced under subsection (a) after the

Senate has disposed of a Senate originated resolution which is identical to the

House passed joint resolution, the action of the Senate with regard to the dispos-

ition of the Senate originated joint resolution shall be deemed to be the action

of the Senate with regard to the House originated joint resolution. If it is not

identical to the House passed joint resolution, then the Senate shall be con-

sidered to have passed the joint resolution of the House as amended by the text of

the Senate joint resolution.".

(g) Such Act is amended by inserting after section 258A the following:

"SEC. 258B. FLEXIBILITY AMONG DEFENSE PROGRAMS, PROJECTS, AND ACTIVITIES.

"(a) Subject to subsections (b), (c), and (d), new budget authority and un-

obligated balances for any programs, projects, or activities within major func-

tional category 050 (other than a military personnel account) may be further re-

duced beyond the amount specified in an order issued by the President under sec-

tion 254 for such fiscal year. To the extent such additional reductions are made

and result in additional outlay reductions, the President may provide for lesser

reductions in new budget authority and unobligated balances for other programs,

projects, or activities within major functional category 050 for such fiscal year,

but only to the extent that the resulting outlay increases do not exceed the addi-

tional outlay reductions, and no such program, project, or activity may be in-

creased above the level actually made available by law in appropriation Acts

(before taking sequestration into account). In making calculations under this sub-

section, the President shall use account outlay rates that are identical to those

used in the report by the Director of OMB under section 254.

"(b) No actions taken by the President under subsection (a) for a fiscal year

may result in a domestic base closure or realignment that would otherwise be sub-

ject to section 2687 of title 10, United States Code.

"(c) The President may not exercise the authority provided by this paragraph

for a fiscal year unless-

"(1) the President submits a single report to Congress specifying, for each

account, the detailed changes proposed to be made for such fiscal year pursuant to
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this section;

"(2) that report is submitted within 5 calendar days of the start of the next

session of Congress; and

"(3) a joint resolution affirming or modifying the changes proposed by the

President pursuant to this paragraph becomes law.

"(d) Within 5 calendar days of session after the President submits a report to

Congress under subsection (c)(1) for a fiscal year, the majority leader of each

House of Congress shall (by request) introduce a joint resolution which contains

provisions affirming the changes proposed by the President pursuant to this para-

graph.

"(e)(1) The matter after the resolving clause in any joint resolution intro-

duced pursuant to subsection (d) shall be as follows: 'That the report of the

President as submitted on [Insert Date] under section 258B is hereby approved.'.

"(2) The title of the joint resolution shall be 'Joint resolution approving

the report of the President submitted under section 258B of the Balanced Budget

and Emergency Deficit Control Act of 1985.'.

"(3) Such joint resolution shall not contain any preamble.

"(f)(1) A joint resolution introduced in the Senate under subsection (d) shall

be referred to the Committee on Appropriations, and if not reported within 5 cal-

endar days (excluding Saturdays, Sundays, and legal holidays) from the date of in-

troduction shall be considered as having been discharged therefrom and shall be

placed on the appropriate calendar pending disposition of such joint resolution in

accordance with this subsection. In the Senate, no amendment proposed in the Com-

mittee on Appropriations shall be in order other than an amendment (in the nature

of a substitute) that is germane or relevant to the provisions of the joint resol-

ution or to the order issued under section 254. For purposes of this paragraph, an

amendment shall be considered to be relevant if it relates to function 050

(national defense).

"(2) On or after the third calendar day (excluding Saturdays, Sundays, and

legal holidays) beginning after a joint resolution is placed on the Senate calen-

dar, notwithstanding any rule or precedent of the Senate, including Rule XXII of

the Standing Rules of the Senate, it is in order (even though a previous motion to

the same effect has been disagreed to) for any Member of the Senate to move to

proceed to the consideration of the joint resolution. The motion is not in order

after the eighth calendar day (excluding Saturdays, Sundays, and legal holidays)

beginning after such joint resolution is placed on the appropriate calendar. The

motion is not debatable. The joint resolution is privileged in the Senate. A mo-

tion to reconsider the vote by which the motion is agreed to or disagreed to shall

not be in order. If a motion to proceed to the consideration of the joint resolu-

tion is agreed to, the Senate shall immediately proceed to consideration of the

joint resolution without intervening motion, order, or other business, and the

joint resolution shall remain the unfinished business of the Senate until disposed

of.

"(g)(1) In the Senate, debate on a joint resolution introduced under subsec-

tion (d), amendments thereto, and all debatable motions and appeals in connection
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therewith shall be limited to not more than 10 hours, which shall be divided

equally between the majority leader and the minority leader (or their designees).

"(2) A motion to postpone, or a motion to proceed to the consideration of oth-

er business is not in order. A motion to reconsider the vote by which the joint

resolution is agreed to or disagreed to is not in order. In the Senate, a motion

to recommit the joint resolution is not in order.

"(h)(1) No amendment that is not germane or relevant to the provisions of the

joint resolution or to the order issued under section 254 shall be in order in the

Senate. For purposes of this paragraph, an amendment shall be considered to be

relevant if it relates to function 050 (national defense). In the Senate, an

amendment, any amendment to an amendment, or any debatable motion or appeal is de-

batable for not to exceed 30 minutes to be equally divided between, and controlled

by, the mover and the majority leader (or their designees), except that in the

event that the majority leader favors the amendment, motion, or appeal, the minor-

ity leader (or the minority leader's designee) shall control the time in opposi-

tion to the amendment, motion, or appeal.

"(2) In the Senate, an amendment that is otherwise in order shall be in order

notwithstanding the fact that it amends the joint resolution in more than one

place or amends language previously amended, so long as the amendment makes or

maintains mathematical consistency. It shall not be in order in the Senate to vote

on the question of agreeing to such a joint resolution or any amendment thereto

unless the figures then contained in such joint resolution or amendment are math-

ematically consistent.

"(3) It shall not be in order in the Senate to consider any amendment to any

joint resolution introduced under subsection (d) or any conference report thereon

if such amendment or conference report would have the effect of decreasing any

specific budget outlay reductions below the level of such outlay reductions

provided in such joint resolution unless such amendment or conference report makes

a reduction in other specific budget outlays at least equivalent to any increase

in outlays provided by such amendment or conference report.

"(4) For purposes of the application of paragraph (3), the level of outlays

and specific budget outlay reductions provided in an amendment shall be determined

on the basis of estimates made by the Committee on the Budget of the Senate.

"(i) Immediately following the conclusion of the debate on a joint resolution

introduced under subsection (d), a single quorum call at the conclusion of the de-

bate if requested in accordance with the rules of the Senate, and the disposition

of any pending amendments under subsection (h), the vote on final passage of the

joint resolution shall occur.

"(j) Appeals from the decisions of the Chair relating to the application of

the rules of the Senate to the procedure relating to a joint resolution described

in subsection (d) shall be decided without debate.

"(k) In the Senate, points of order under titles III and IV of the Congres-

sional Budget Act of 1974 (including points of order under sections 302(c),

303(a), 306, and 401(b)(1)) are applicable to a conference report on the joint

resolution or any amendments in disagreement thereto.
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"(l) If, before the passage by the Senate of a joint resolution of the Senate

introduced under subsection (d), the Senate receives from the House of Represent-

atives a joint resolution introduced under subsection (d), then the following pro-

cedures shall apply:

"(1) The joint resolution of the House of Representatives shall not be re-

ferred to a committee.

"(2) With respect to a joint resolution introduced under subsection (d) in the

Senate-

"(A) the procedure in the Senate shall be the same as if no joint resolution

had been received from the House; but

"(B)(i) the vote on final passage shall be on the joint resolution of the

House if it is identical to the joint resolution then pending for passage in the

Senate; or

"(ii) if the joint resolution from the House is not identical to the joint

resolution then pending for passage in the Senate and the Senate then passes the

Senate joint resolution, the Senate shall be considered to have passed the House

joint resolution as amended by the text of the Senate joint resolution.

"(3) Upon disposition of the joint resolution received from the House, it

shall no longer be in order to consider the joint resolution originated in the

Senate.

"(m) If the Senate receives from the House of Representatives a joint resolu-

tion introduced under subsection (d) after the Senate has disposed of a Senate

originated joint resolution which is identical to the House passed joint resolu-

tion, the action of the Senate with regard to the disposition of the Senate ori-

ginated joint resolution shall be deemed to be the action of the Senate with re-

gard to the House originated joint resolution. If it is not identical to the House

passed joint resolution, then the Senate shall be considered to have passed the

joint resolution of the House as amended by the text of the Senate joint resolu-

tion.

"SEC. 258C. SPECIAL RECONCILIATION PROCESS.

"(a) Reporting of Resolutions and Reconciliation Bills and Resolutions, in the

Senate.-

"(1) Committee alternatives to presidential order.-After the submission of an

OMB sequestration update report under section 254 that envisions a sequestration

under section 252 or 253, each standing committee of the Senate may, not later

than October 10, submit to the Committee on the Budget of the Senate information

of the type described in section 301(d) of the Congressional Budget Act of 1974

with respect to alternatives to the order envisioned by such report insofar as

such order affects laws within the jurisdiction of the committee.

"(2) Initial budget committee action.-After the submission of such a report,

the Committee on the Budget of the Senate may, not later than October 15, report

to the Senate a resolution. The resolution may affirm the impact of the order en-

visioned by such report, in whole or in part. To the extent that any part is not

H.R. CONF. REP. 101-964 Page 597
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=41USCAS252&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=41USCAS253&FindType=L


affirmed, the resolution shall state which parts are not affirmed and shall con-

tain instructions to committees of the Senate of the type referred to in section

310(a) of the Congressional Budget Act of 1974, sufficient to achieve at least the

total level of deficit reduction contained in those sections which are not af-

firmed.

"(3) Response of committees.-Committees instructed pursuant to paragraph (2),

or affected thereby, shall submit their responses to the Budget Committee no later

than 10 days after the resolution referred to in paragraph (2) is agreed to, ex-

cept that if only one such Committee is so instructed such Committee shall, by the

same date, report to the Senate a reconciliation bill or reconciliation resolution

containing its recommendations in response to such instructions. A committee shall

be considered to have complied with all instructions to it pursuant to a resolu-

tion adopted under paragraph (2) if it has made recommendations with respect to

matters within its jurisdiction which would result in a reduction in the deficit

at least equal to the total reduction directed by such instructions.

"(4) Budget committee action.-Upon receipt of the recommendations received in

response to a resolution referred to in paragraph (2), the Budget Committee shall

report to the Senate a reconciliation bill or reconciliation resolution, or both,

carrying out all such recommendations without any substantive revisions. In the

event that a committee instructed in a resolution referred to in paragraph (2)

fails to submit any recommendation (or, when only one committee is instructed,

fails to report a reconciliation bill or resolution) in response to such instruc-

tions, the Budget Committee shall include in the reconciliation bill or reconcili-

ation resolution reported pursuant to this subparagraph legislative language with-

in the jurisdiction of the noncomplying committee to achieve the amount of deficit

reduction directed in such instructions.

"(5) Point of order.-It shall not be in order in the Senate to consider any

reconciliation bill or reconciliation resolution reported under paragraph (4) with

respect to a fiscal year, any amendment thereto, or any conference report thereon

if-

"(A) the enactment of such bill or resolution as reported;

"(B) the adoption and enactment of such amendment; or

"(C) the enactment of such bill or resolution in the form recommended in such

conference report,

would cause the amount of the deficit for such fiscal year to exceed the max-

imum deficit amount for such fiscal year, unless the low-growth report submitted

under section 254 projects negative real economic growth for such fiscal year, or

for each of any two consecutive quarters during such fiscal year.

"(6) Treatment of certain amendments.-In the Senate, an amendment which adds

to a resolution reported under paragraph (2) an instruction of the type referred

to in such paragraph shall be in order during the consideration of such resolution

if such amendment would be in order but for the fact that it would be held to be

non-germane on the basis that the instruction constitutes new matter.

"(7) Definition.-For purposes of paragraphs (1), (2), and (3), the term "day"

shall mean any calendar day on which the Senate is in session.
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"(b) Procedures.-

"(1) In general.-Except as provided in paragraph (2), in the Senate the provi-

sions of sections 305 and 310 of the Congressional Budget Act of 1974 for the con-

sideration of concurrent resolutions on the budget and conference reports thereon

shall also apply to the consideration of resolutions, and reconciliation bills and

reconciliation resolutions reported under this paragraph and conference reports

thereon.

"(2) Limit on debate.-Debate in the Senate on any resolution reported pursuant

to subsection (a)(2), and all amendments thereto and debatable motions and appeals

in connection therewith, shall be limited to 10 hours.

"(3) Limitation on amendments.-Section 310(d)(2) of the Congressional Budget

Act shall apply to reconciliation bills and reconciliation resolutions reported

under this subsection.

"(4) Bills and resolutions received from the house.-Any bill or resolution re-

ceived in the Senate from the House, which is a companion to a reconciliation bill

or reconciliation resolution of the Senate for the purposes of this subsection,

shall be considered in the Senate pursuant to the provisions of this subsection.

"(5) Definition.-For purposes of this subsection, the term 'resolution' means

a simple, joint, or concurrent resolution.".

PART II-RELATED AMENDMENTS

SEC. 13111. TEMPORARY AMENDMENTS TO THE CONGRESSIONAL BUDGET ACT OF 1974.

Title VI of the Congressional Budget Act of 1974 is amended to read as fol-

lows:

"TITLE VI-BUDGET AGREEMENT ENFORCEMENT PROVISIONS

"SEC. 601. DEFINITIONS AND POINT OF ORDER.

"(a) Definitions.-As used in this title and for purposes of the Balanced

Budget and Emergency Deficit Control Act of 1985:

"(1) Maximum deficit amount.-The term 'maximum deficit amount' means-

"(A) with respect to fiscal year 1991, $327,000,000,000;

"(B) with respect to fiscal year 1992, $317,000,000,000;

"(C) with respect to fiscal year 1993, $236,000,000,000;

"(D) with respect to fiscal year 1994, $102,000,000,000; and

"(E) with respect to fiscal year 1995, $83,000,000,000;

as adjusted in strict conformance with sections 251, 252, and 253 of the Bal-

anced Budget and Emergency Deficit Control Act of 1985.

"(2) Discretionary spending limit.-The term 'discretionary spending limit'

means-

"(A) with respect to fiscal year 1991-

"(i) for the defense category: $288,918,000,000 in new budget authority and

$297,660,000,000 in outlays;
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"(ii) for the international category: $20,100,000,000 in new budget authority

and $18,600,000,000 in outlays; and

"(iii) for the domestic category: $182,700,000,000 in new budget authority

and $198,100,000,000 in outlays;

"(B) with respect to fiscal year 1992-

"(i) for the defense category: $291,643,000,000 in new budget authority and

$295,744,000,000 in outlays;

"(ii) for the international category: $20,500,000,000 in new budget authority

and $19,100,000,000 in outlays; and

"(iii) for the domestic category: $191,300,000,000 in new budget authority

and $210,100,000,000 in outlays;

"(C) with respect to fiscal year 1993-

"(i) for the defense category: $291,785,000,000 in new budget authority and

$292,686,000,000 in outlays;

"(ii) for the international category: $21,400,000,000 in new budget authority

and $19,600,000,000 in outlays; and

"(iii) for the domestic category: $198,300,000,000 in new budget authority

and $221,700,000,000 in outlays;

"(D) with respect to fiscal year 1994, for the discretionary cat-

egory: $510,800,000,000 in new budget authority and $534,800,000,000 in outlays;

and

"(E) with respect to fiscal year 1995, for the discretionary cat-

egory: $517,700,000,000 in new budget authority and $540,800,000,000 in outlays;

as adjusted in strict conformance with section 251 of the Balanced Budget and

Emergency Deficit Control Act of 1985.

"(b) Point of Order in the Senate on Aggregate Allocations for Defense, Inter-

national, and Domestic Discretionary Spending.-

"(1) Except as provided in paragraph (3), it shall not be in order in the Sen-

ate to consider any concurrent resolution on the budget for fiscal year 1992,

1993, 1994, or 1995 (or amendment, motion, or conference report on such a resolu-

tion), or any appropriations bill or resolution (or amendment, motion, or confer-

ence report on such an appropriations bill or resolution) for fiscal year 1992 or

1993 that would exceed the allocations in this section or the suballocations made

under section 602(b) based on these allocations.

"(3) For purposes of this subsection, the levels of new budget authority and

outlays for a fiscal year shall be determined on the basis of estimates made by

the Committee on the Budget of the Senate.

"(4) This subsection shall not apply if a declaration of war by the Congress

is in effect or if a joint resolution pursuant to section 258 of the Balanced

Budget and Emergency Deficit Control Act of 1985 has been enacted.

"SEC. 602. COMMITTEE ALLOCATIONS AND ENFORCEMENT.

" (a) Committee Spending Allocations.-

"(1) House of representatives.-
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"(A) Allocation among committees.-The joint explanatory statement accompanying

a conference report on a budget resolution shall include allocations, consistent

with the resolution recommended in the conference report, of the appropriate

levels (for each fiscal year covered by that resolution and a total for all such

years) of-

"(i) total new budget authority,

"(ii) total entitlement authority, and

"(iii) total outlays;

among each committee of the House of Representatives that has jurisdiction

over legislation providing or creating such amounts.

"(B) No double counting.-Any item allocated to one committee of the House of

Representatives may not be allocated to another such committee.

"(C) Further division of amounts.-The amounts allocated to each committee for

each fiscal year, other than the Committee on Appropriations, shall be further di-

vided between amounts provided or required by law on the date of filing of that

conference report and amounts not so provided or required. The amounts allocated

to the Committee on Appropriations for each fiscal year shall be further divided

between discretionary and mandatory amounts or programs, as appropriate.

"(2) Senate allocation among committees.-The joint explanatory statement ac-

companying a conference report on a budget resolution shall include an allocation,

consistent with the resolution recommended in the conference report, of the appro-

priate levels of-

"(A) total new budget authority;

"(B) total outlays; and

"(C) social security outlays;

among each committee of the Senate that has jurisdiction over legislation

providing or creating such amounts.

"(3) Amounts not allocated.-(A) In the House of Representatives, if a commit-

tee receives no allocation of new budget authority, entitlement authority, or out-

lays, that committee shall be deemed to have received an allocation equal to zero

for new budget authority, entitlement authority, or outlays.

"(B) In the Senate, if a committee receives no allocation of new budget au-

thority, outlays, or social security outlays, that committee shall be deemed to

have received an allocation equal to zero for new budget authority, outlays, or

social security outlays.

"(b) Suballocations by Committees.-

"(1) Suballocations by appropriations committees.-As soon as practicable after

a budget resolution is agreed to, the Committee on Appropriations of each House

(after consulting with the Committee on Appropriations of the other House) shall

suballocate each amount allocated to it for the budget year under subsection

(a)(1)(A) or (a)(2) among its subcommittees. Each Committee on Appropriations

shall promptly report to its House suballocations made or revised under this para-

graph.

"(2) Suballocations by other committees of the senate.-Each other committee of

the Senate to which an allocation under subsection (a)(2) is made in the joint ex-
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planatory statement may subdivide each amount allocated to it under subsection (a)

among its subcommittees or among programs over which it has jurisdiction and shall

promptly report any such suballocations to the Senate. Section 302(c) shall not

apply in the Senate to committees other than the Committee on Appropriations.

"(c) Application of Section 302(f) to This Section.-In fiscal years through

1995, reference in section 302(f) to the appropriate allocation made pursuant to

section 302(b) for a fiscal year shall, for purposes of this section, be deemed to

be a reference to any allocation made under subsection (a) or any sub-allocation

made under subsection (b), as applicable, for the fiscal year of the resolution or

for the total of all fiscal years made by the joint explanatory statement accompa-

nying the applicable concurrent resolution on the budget. In the House of Repres-

entatives, the preceding sentence shall not apply with respect to fiscal year

1991.

"(d) Application of Subsections (a) and (b) to Fiscal Years 1992 to 1995.-In

the case of concurrent resolutions on the budget for fiscal years 1992 through

1995, allocations shall be made under subsection (a) instead of section 302(a) and

shall be made under subsection (b) instead of section 302(b). For those fiscal

years, all references in sections 302(c), (d), (e), (f), and (g) to section 302(a)

shall be deemed to be to subsection (a) (including revisions made under section

604) and all such references to section 302(b) shall be deemed to be to subsection

(b) (including revisions made under section 604).".

"(e) Pay-as-You-Go Exception in the House.-Section 302(f)(1) and, after April

15 of any calendar year section 303(a), shall not apply to any bill, joint resolu-

tion, amendment thereto, or conference report thereon if, for each fiscal year

covered by the most recently agreed to concurrent resolution on the budget-

"(1) the enactment of such bill or resolution as reported;

"(2) the adoption and enactment of such amendment; or

"(3) the enactment of such bill or resolution in the form recommended in such

conference report,

would not increase the deficit for any such fiscal year, and, if the sum of

any revenue increases provided in legislation already enacted during the current

session (when added to revenue increases, if any, in excess of any outlay increase

provided by the legislation proposed for consideration) is at least as great as

the sum of the amount, if any, by which the aggregate level of Federal revenues

should be increased as set forth in that concurrent resolution and the amount, if

any, by which revenues are to be increased pursuant to pay-as-you-go procedures

under section 301(b)(8) if included in that concurrent resolution.

"(2) Revised allocations.-

"(A) As soon as practicable after Congress agrees to a bill or joint resolu-

tion that would have been subject to a point of order under section 302(f)(1) but

for the exception provided in paragraph (1), the chairman of the Committee on the

Budget of the House of Representatives may file with the House appropriately re-

vised allocations under section 302(a) and revised functional levels and budget

aggregates to reflect that bill.

"(B) such revised allocations, functional levels, and budget aggregates shall
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be considered for the purposes of this Act as allocations, functional levels, and

budget aggregates contained in the most recently agreed to concurrent resolution

on the budget.

"SEC. 603. CONSIDERATION OF LEGISLATION BEFORE ADOPTION OF BUDGET RESOLUTION FOR

THAT FISCAL YEAR.

"(a) Adjusting Section Allocation of Discretionary Spending.-If a concurrent

resolution on the budget is not adopted by April 15, the chairman of the Committee

on the Budget of the House of Representatives shall submit to the House, as soon

as practicable, a section 602(a) allocation to the Committee on Appropriations

consistent with the discretionary spending limits contained in the most recent

budget submitted by the President under section 1105(a) of title 31, United States

Code. Such allocation shall include the full allowance specified under section

251(b)(2)(E)(i) of the Balanced Budget and Emergency Deficit Control Act of 1985.

"(b) As soon as practicable after a section 602(a) allocation is submitted un-

der this section, the Committee on Appropriations shall make suballocations and

promptly report those suballocations to the House of Representatives.

"SEC. 604. RECONCILIATION DIRECTIVES REGARDING PAY-AS-YOU-GO REQUIREMENTS.

"(a) Instructions to Effectuate Pay-As-You-Go in the House of Representat-

ives.-If legislation providing for a net reduction in revenues in any fiscal year

(that, within the same measure, is not fully offset in that fiscal year by reduc-

tions in direct spending) is enacted, the Committee on the Budget of the House of

Representatives may report, within 15 legislative days during a Congress, a pay-

as-you-go reconciliation directive in the form of a concurrent resolution-

"(1) specifying the total amount by which revenues sufficient to eliminate the

net deficit increase resulting from that legislation in each fiscal year are to be

changed; and

"(2) directing that the committees having jurisdiction determine and recommend

changes in the revenue law, bills, and resolutions to accomplish a change of such

total amount.

"(b) Consideration of Pay-As-You-Go Reconciliation Legislation in the House of

Representatives.-In the House of Representatives, subsections (b) through (d) of

section 310 shall apply in the same manner as if the reconciliation directive de-

scribed in subsection (a) were a concurrent resolution on the budget.

"SEC. 605. APPLICATION OF SECTION 311; POINT OF ORDER.

"(a) Application of Section 311(a).-(1) In the House of Representatives, in

the application of section 311(a)(1) to any bill, resolution, amendment, or con-

ference report, reference in section 311 to the appropriate level of total budget

authority or total budget outlays or appropriate level of total revenues set forth

in the most recently agreed to concurrent resolution on the budget for a fiscal

year shall be deemed to be a reference to the appropriate level for that fiscal
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year and to the total of the appropriate level for that year and the 4 succeeding

years.

"(2) In the Senate, in the application of section 311(a)(2) to any bill, res-

olution, motion, or conference report, reference in section 311 to the appropriate

level of total revenues set forth in the most recently agreed to concurrent resol-

ution on the budget for a fiscal year shall be deemed to be a reference to the ap-

propriate level for that fiscal year and to the total of the appropriate levels

for that year and the 4 succeeding years.

"(b) Maximum Deficit Amount Point of Order in the Senate.-After Congress has

completed action on a concurrent resolution on the budget, it shall not be in or-

der in the Senate to consider any bill, resolution, amendment, motion, or confer-

ence report that would result in a deficit for the first fiscal year covered by

that resolution that exceeds the maximum deficit amount specified for such fiscal

year in section 601(a).

"SEC. 606. 5-YEAR BUDGET RESOLUTIONS; BUDGET RESOLUTIONS MUST CONFORM TO BALANCED

BUDGET AND EMERGENCY DEFICIT CONTROL ACT OF 1985.

"(a) 5-Year Budget Resolutions.-In the case of any concurrent resolution on

the budget for fiscal year 1992, 1993, 1994, or 1995, that resolution shall set

forth appropriate levels for the fiscal year beginning on October 1 of the calen-

dar year in which it is reported and for each of the 4 succeeding fiscal years for

the matters described in section 301(a).

"(b) Point of order in the House of Representatives.-It shall not be in order

in the House of Representatives to consider any concurrent resolution on the

budget for a fiscal year or conference report thereon under section 301 or 304

that exceeds the maximum deficit amount for each fiscal year covered by the con-

current resolution or conference report as determined under section 601(a), in-

cluding possible revisions under part C of the Balanced Budget and Emergency Defi-

cit Control Act of 1985.

"(c) Point of Order in the Senate.-It shall not be in order in the Senate to

consider any concurrent resolution on the budget for a fiscal year under section

301, or to consider any amendment to such a concurrent resolution, or to consider

a conference report on such a concurrent resolution, if the level of total budget

outlays for the first fiscal year that is set forth in such concurrent resolution

or conference report exceeds the recommended level of Federal revenues set forth

for that year by an amount that is greater than the maximum deficit amount for

such fiscal year as determined under section 601(a), or if the adoption of such

amendment would result in a level of total budget outlays for that fiscal year

which exceeds the recommended level of Federal revenues for that fiscal year, by

an amount that is greater than the maximum deficit amount for such fiscal years as

determined under section 601(a).

"(d) Adjustments.-(1) Notwithstanding any other provision of law, concurrent

resolutions on the budget for fiscal years 1992, 1993, 1994, and 1995 under sec-

tion 301 or 304 may set forth levels consistent with allocations increased by-
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"(A) amounts not to exceed the budget authority amounts in section

251(b)(2)(E)(i) and (ii) of the Balanced Budget and Emergency Deficit Control Act

of 1985 and the composite outlays per category consistent with them; and

"(B) the budget authority and outlay amounts in section 251(b)(1) of that Act.

"(2) For purposes of congressional consideration of provisions described in

sections 251(b)(2)(A), 251(b)(2)(B), 251(b)(2)(C), 251(b)(2)(D), and 252(e), de-

terminations under sections 302, 303, and 311 shall not take into account any new

budget authority, new entitlement authority, outlays, receipts, or deficit effects

in any fiscal year of those provisions.

"SEC. 607. EFFECTIVE DATE.

This title shall take effect upon its date of enactment and shall apply to

fiscal years 1991 to 1995.".

SEC. 13112. CONFORMING AMENDMENTS.

(a) Conforming Amendments to the Congressional Budget and Impoundment Control

Act of 1974.-

(1) Table of contents.-Section 1(b) of the Congressional Budget and Impound-

ment Control Act of 1974 is amended to reflect the new section numbers and head-

ings resulting from amendments made by this title.

(2) Section 3.-Section 3 of such Act is amended-

(A) by striking paragraphs (6), (7), and (8) and inserting the following:

"(6) The term 'deficit' means, with respect to a fiscal year, the amount by

which outlays exceeds receipts during that year.

"(7) The term 'surplus' means, with respect to a fiscal year, the amount by

which receipts exceeds outlays during that year.

"(8) The term 'government-sponsored enterprise' means a corporate entity cre-

ated by a law of the United States that-

"(A)(i) has a Federal charter authorized by law;

"(ii) is privately owned, as evidenced by capital stock owned by private en-

tities or individuals;

"(iii) is under the direction of a board of directors, a majority of which is

elected by private owners;

"(iv) is a financial institution with power to-

"(I) make loans or loan guarantees for limited purposes such as to provide

credit for specific borrowers or one sector; and

"(II) raise funds by borrowing (which does not carry the full faith and credit

of the Federal Government) or to guarantee the debt of others in unlimited

amounts; and

"(B)(i) does not exercise powers that are reserved to the Government as sover-

eign (such as the power to tax or to regulate interstate commerce);

"(ii) does not have the power to commit the Government financially (but it may

be a recipient of a loan guarantee commitment made by the Government); and

"(iii) has employees whose salaries and expenses are paid by the enterprise
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and are not Federal employees subject to title 5 of the United States Code.".

(3) Section 202.-Section 202(a)(1) and the second sentence of 202(f)(1) of

such Act are amended by striking "budget authority" and inserting "new budget au-

thority" .

(4) Section 300.-Section 300 of such Act is amended by striking "First Monday

after January 3" and by inserting "First Monday in February".

(5) Section 301(d).-Section 301(d) of such Act is amended by striking "On or

before February 25 of each year" and inserting "Within 6 weeks after the President

submits a budget under section 1105(a) of title 31, United States Code".

(6) Section 302(a).-Section 302(a)(2) of such Act is amended by striking "the

House of Representatives and".

(7) Section 302(f).-Section 302(f)(2) of such Act is amended-

(A) by inserting after "in excess of" the following: "(A)";

(B) by striking "under subsection (b)" and inserting "under subsection (a), or

(B) the appropriate allocation (if any) of such outlays or authority reported un-

der subsection (b)"; and

(C) by inserting at the end the following:

"Subparagraph (A) shall not apply to any bill, resolution, amendment, motion,

or conference report that is within the jurisdiction of the Committee on Appropri-

ations.".

(8) Section 304.-Section 304 of such Act is amended by striking subsec-

tion (b) and by striking "(c)" and inserting "(b)".

(9) Section 310(g).-Section 310(g) of such Act is amended by striking "resolu-

tion pursuant" and inserting "joint resolution pursuant" and by striking "254(b)"

and inserting "258C".

(10) Section 311(a).-Section 311(a) of such Act is amended by striking "or, in

the Senate" and all that follows thereafter through "paragraph (2) of such subsec-

tion" and inserting "except in the case that a declaration of war by the Congress

is in effect".

(11) Section 904(a).-Section 904(a) of such Act is amended by striking "and"

after "III", by inserting ", V, and VI (except section 601(a))" after "IV", and by

striking "606,".

(b) Conforming Amendment to the Balanced Budget and Emergency Deficit Control

Act of 1985.-Subsection (b) of section 275 of the Balanced Budget and Emergency

Deficit Control Act of 1985 is amended to read as follows:

"(b) Expiration.-Part C of this title, section 271(b) of this Act, and sec-

tions 1105(f) and 1106(c) of title 31, United States Code, shall expire September

30, 1995.".

(c) Conforming Amendments to Section 1105 of Title 31, United States Code.-

(1) Section 1105(a).-Section 1105(a) of title 31, United States Code, is

amended by striking "On or before the first Monday after January 3 of each year

(or on or before February 5 in 1986)" and by inserting "On or after the first

Monday in January but not later than the first Monday in February of each year."

(2) Section 1105(f).-Section 1105(f) of title 31, United States Code, is

amended to read as follows:
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"(f) The budget transmitted pursuant to subsection (a) for a fiscal year shall

be prepared in a manner consistent with the requirements of the Balanced Budget

and Emergency Deficit Control Act of 1985 that apply to that and subsequent fiscal

years.".

(d) Conforming Amendments to the Rules of the House of Representatives.-

(1) Cross-reference.-Clause 1(e)(2) of rule X of the Rules of the House of

Representatives is amended by striking "(a)(4)".

(2) Cross-reference.-Clause 1(e)(2) of rule X of Rules of the House of Repres-

entatives is amended by striking 'Act, and any resolution pursuant to section

254(b) of the Balanced Budget and Emergency Deficit Control Act of 1985' and in-

serting "Act".

(3) Jurisdiction.-Clause 1(j) of rule X of the Rules of the House of Repres-

entatives is amended by inserting after paragraph (6) the following new paragraph:

"(7) Measures providing exemption from reduction under any order issued under

part C of the Balanced Budget and Emergency Deficit Control Act of 1985.".

(4) Allocations.-Clause 4(h) of rule X of the Rules of the House of Represent-

atives is amended by inserting "or section 602 (in the case of fiscal years 1991

through 1995)" after "section 302".

(5) Multiyear revenue estimates.-Clause 7(a)(1) of rule XIII of the Rules of

the House of Representatives is amended by striking ", except that, in the case of

measures affecting the revenues, such reports shall require only an estimate of

the gain or loss in revenues for a one-year period".

(e) Conforming Amendment to the Full Employment and Balanced Growth Act

of 1978.-Section 103(a) of the Full Employment and Balanced Growth Act of 1978

(15 U.S.C. 1022(a) is amended by striking "transmit to the Congress during the

first twenty days of each regular session" and inserting "annually transmit to the

Congress not later than 10 days after the submission of the budget under section

1105(a) of title 31, United States Code".

(f) Filing Requirement.-After the convening of the One Hundred Second Con-

gress, the chairman of the Committee on the Budget of the Senate shall file with

the Senate revised and outyear budget aggregates and allocations under section

602(a) consistent with this Act.

Subtitle B-Permanent Amendments to the Congressional Budget and Impoundment

Control Act of 1974

SEC. 13201. CREDIT ACCOUNTING.

(a) Credit Accounting.-Title V of the Congressional Budget Act of 1974 is

amended to read as follows:

"TITLE V-CREDIT REFORM

"SEC. 500. SHORT TITLE.

"This title may be cited as the 'Federal Credit Reform Act of 1990'.
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"SEC. 501. PURPOSES.

"The purposes of this title are to-

"(1) measure more accurately the costs of Federal credit programs;

"(2) place the cost of credit programs on a budgetary basis equivalent to oth-

er Federal spending;

"(3) encourage the delivery of benefits in the form most appropriate to the

needs of beneficiaries; and

"(4) improve the allocation of resources among credit programs and between

credit and other spending programs.

"SEC. 502. DEFINITIONS.

"For purposes of this title-

"(1) The term 'direct loan' means a disbursement of funds by the Government to

a non-Federal borrower under a contract that requires the repayment of such funds

with or without interest. The term includes the purchase of, or participation in,

a loan made by another lender. The term does not include the acquisition of a fed-

erally guaranteed loan in satisfaction of default claims or the price support

loans of the Commodity Credit Corporation.

"(2) The term 'direct loan obligation' means a binding agreement by a Federal

agency to make a direct loan when specified conditions are fulfilled by the bor-

rower.

"(3) The term 'loan guarantee' means any guarantee, insurance, or other pledge

with respect to the payment of all or a part of the principal or interest on any

debt obligation of a non-Federal borrower to a non-Federal lender, but does not

include the insurance of deposits, shares, or other withdrawable accounts in fin-

ancial institutions.

"(4) The term 'loan guarantee commitment' means a binding agreement by a Fed-

eral agency to make a loan guarantee when specified conditions are fulfilled by

the borrower, the lender, or any other party to the guarantee agreement.

"(5)(A) The term 'cost' means the estimated long-term cost to the Government

of a direct loan or loan guarantee, calculated on a net present value basis, ex-

cluding administrative costs and any incidental effects on governmental receipts

or outlays.

"(B) The cost of a direct loan shall be the net present value, at the time

when the direct loan is disbursed, of the following cash flows:

"(i) loan disbursements;

"(ii) repayments of principal; and

"(iii) payments of interest and other payments by or to the Government over

the life of the loan after adjusting for estimated defaults, prepayments, fees,

penalties and other recoveries.

"(C) The cost of a loan guarantee shall be the net present value when a guar-

anteed loan is disbursed of the cash flow from-

"(i) estimated payments by the Government to cover defaults and delinquencies,

interest subsidies, or other payments, and
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"(ii) the estimated payments to the Government including origination and other

fees, penalties and recoveries.

"(D) Any Government action that alters the estimated net present value of an

outstanding direct loan or loan guarantee (except modifications within the terms

of existing contracts or through other existing authorities) shall be counted as a

change in the cost of that direct loan or loan guarantee. The calculation of such

changes shall be based on the estimated present value of the direct loan or loan

guarantee at the time of modification.

"(E) In estimating net present values, the discount rate shall be the average

interest rate on marketable Treasury securities of similar maturity to the direct

loan or loan guarantee for which the estimate is being made.

"(6) The term 'credit program account' means the budget account into which an

appropriation to cover the cost of a direct loan or loan guarantee program is made

and from which such cost is disbursed to the financing account.

"(7) The term 'financing account' means the non-budget account or accounts as-

sociated with each credit program account which holds balances, receives the cost

payment from the credit program account, and also includes all other cash flows to

and from the Government resulting from direct loan obligations or loan guarantee

commitments made on or after October 1, 1991.

"(8) The term 'liquidating account' means the budget account that includes all

cash flows to and from the Government resulting from direct loan obligations or

loan guarantee commitments made prior to October 1, 1991. These accounts shall be

shown in the budget on a cash basis.

"(9) The term 'Director' means the Director of the Office of Management and

Budget.

"SEC. 503. OMB AND CBO ANALYSIS, COORDINATION, AND REVIEW.

"(a) In General.-For the executive branch, the Director shall be responsible

for coordinating the estimates required by this title. The Director shall consult

with the agencies that administer direct loan or loan guarantee programs.

"(b) Delegation.-The Director may delegate to agencies authority to make es-

timates of costs. The delegation of authority shall be based upon written

guidelines, regulations, or criteria consistent with the definitions in this

title.

"(c) Coordination With the Congressional Budget Office.-In developing estima-

tion guidelines, regulations, or criteria to be used by Federal agencies, the Dir-

ector shall consult with the Director of the Congressional Budget Office.

"(d) Improving Cost Estimates.-The Director and the Director of the Congres-

sional Budget Office shall coordinate the development of more accurate data on

historical performance of direct loan and loan guarantee programs. They shall an-

nually review the performance of outstanding direct loans and loan guarantees to

improve estimates of costs. The Office of Management and Budget and the Congres-

sional Budget Office shall have access to all agency data that may facilitate the

development and improvement of estimates of costs.
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"(e) Historical Credit Program Costs.-The Director shall review, to the extent

possible, historical data and develop the best possible estimates of adjustments

that would convert aggregate historical budget data to credit reform accounting.

"(f) Administrative Costs.-The Director and the Director of the Congressional

Budget Office shall each analyze and report to Congress on differences in long-

term administrative costs for credit programs versus grant programs by January 31,

1992. Their reports shall recommend to Congress any changes, if necessary, in the

treatment of administrative costs under credit reform accounting.

"SEC. 504. BUDGETARY TREATMENT.

"(a) President's Budget.-Beginning with fiscal year 1992, the President's

budget shall reflect the costs of direct loan and loan guarantee programs. The

budget shall also include the planned level of new direct loan obligations or loan

guarantee commitments associated with each appropriations request.

"(b) Appropriations Required.-Notwithstanding any other provision of law, new

direct loan obligations may be incurred and new loan guarantee commitments may be

made for fiscal year 1992 and thereafter only to the extent that-

"(1) appropriations of budget authority to cover their costs are made in ad-

vance;

"(2) a limitation on the use of funds otherwise available for the cost of a

direct loan or loan guarantee program is enacted; or

"(3) authority is otherwise provided in appropriation Acts.

"(c) Exemption for Mandatory Programs.-Subsection (b) shall not apply to a

direct loan or loan guarantee program that-

"(1) constitutes an entitlement (such as the guaranteed student loan program

or the veterans' home loan guaranty program); or

"(2) all existing credit programs of the Commodity Credit Corporation on the

date of enactment of this title.

"(d) Budget Accounting.-

"(1) The authority to incur new direct loan obligations, make new loan guaran-

tee commitments, or directly or indirectly alter the costs of outstanding direct

loans and loan guarantees shall constitute new budget authority in an amount equal

to the cost of the direct loan or loan guarantee in the fiscal year in which def-

inite authority becomes available or indefinite authority is used. Such budget au-

thority shall constitute an obligation of the credit program account to pay to the

financing account.

"(2) The outlays resulting from new budget authority for the cost of direct

loans or loan guarantees described in paragraph (1) shall be paid from the credit

program account into the financing account and recorded in the fiscal year in

which the direct loan or the guaranteed loan is disbursed or its costs altered.

"(3) All collections and payments of the financing accounts shall be a means

of financing.

"(e) Modifications.-A direct loan obligation or loan guarantee commitment

shall not be modified in a manner that increases its cost unless budget authority
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for the additional cost is appropriated, or is available out of existing appropri-

ations or from other budgetary resources.

"(f) Reestimates.-When the estimated cost for a group of direct loans or loan

guarantees for a given credit program made in a single fiscal year is reestimated

in a subsequent year, the difference between the reestimated cost and the previous

cost estimate shall be displayed as a distinct and separately identified subac-

count in the credit program account as a change in program costs and a change in

net interest. There is hereby provided permanent indefinite authority for these

reestimates.

"(g) Administrative Expenses.-All funding for an agency's administration of a

direct loan or loan guarantee program shall be displayed as distinct and separ-

ately identified subaccounts within the same budget account as the program's cost.

"SEC. 505. AUTHORIZATIONS.

"(a) Authorization of Appropriations for Costs.-There are authorized to be ap-

propriated to each Federal agency authorized to make direct loan obligations or

loan guarantee commitments, such sums as may be necessary to pay the cost associ-

ated with such direct loan obligations or loan guarantee commitments.

"(b) Authorization for Financing Accounts.-In order to implement the account-

ing required by this title, the President is authorized to establish such non-

budgetary accounts as may be appropriate.

"(c) Treasury Transactions With the Financing Accounts.-The Secretary of the

Treasury shall borrow from, receive from, lend to, or pay to the financing ac-

counts such amounts as may be appropriate. The Secretary of the Treasury may pre-

scribe forms and denominations, maturities, and terms and conditions for the

transactions described above. The authorities described above shall not be con-

strued to supercede or override the authority of the head of a Federal agency to

administer and operate a direct loan or loan guarantee program. All of the trans-

actions provided in this subsection shall be subject to the provisions of

subchapter II of chapter 15 of title 31, United States Code. Cash balances of the

financing accounts in excess of current requirements shall be maintained in a form

of uninvested funds and the Secretary of the Treasury shall pay interest on these

funds.

"(d) Authorization for Liquidating Accounts.-If funds in liquidating accounts

are insufficient to satisfy the obligations and commitments of said accounts,

there is hereby provided permanent, indefinite authority to make any payments re-

quired to be made on such obligations and commitments.

"(e) Authorization of Appropriations for Implementation Expenses.-There are

authorized to be appropriated to existing accounts such sums as may be necessary

for salaries and expenses to carry out the responsibilities under this title.

"(f) Reinsurance.-Nothing in this title shall be construed as authorizing or

requiring the purchase of insurance or reinsurance on a direct loan or loan guar-

antee from private insurers. If any such reinsurance for a direct loan or loan

guarantee is authorized, the cost of such insurance and any recoveries to the Gov-
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ernment shall be included in the calculation of the cost.

"(g) Eligibility and Assistance.-Nothing in this title shall be construed to

change the authority or the responsibility of a Federal agency to determine the

terms and conditions of eligibility for, or the amount of assistance provided by a

direct loan or a loan guarantee.

"SEC. 506. TREATMENT OF DEPOSIT INSURANCE AND AGENCIES AND OTHER INSURANCE PRO-

GRAMS.

"(a) In General.-

"(1) This title shall not apply to the credit or insurance activities of the

Federal Deposit Insurance Corporation, National Credit Union Administration, Res-

olution Trust Corporation, Pension Benefit Guaranty Corporation, National Flood

Insurance, National Insurance Development Fund, Crop Insurance, or Tennessee Val-

ley Authority.

"(2) The Director and the Director of the Congressional Budget Office shall

each study whether the accounting for Federal deposit insurance programs should be

on a cash basis on the same basis as loan guarantees, or on a different basis.

Each Director shall report findings and recommendations to the President and the

Congress on or before May 31, 1991.

"(3) For the purposes of paragraph (2), the Office of Management and Budget

and the Congressional Budget Office shall have access to all agency data that may

facilitate these studies.

"SEC. 507. EFFECT ON OTHER LAWS.

"(a) Effect on Other Laws.-This title shall supersede, modify, or repeal any

provision of law enacted prior to the date of enactment of this title to the ex-

tent such provision is inconsistent with this title. Nothing in this title shall

be construed to establish a credit limitation on any Federal loan or loan guaran-

tee program.

"(b) Crediting of Collections.-Collections resulting from direct loans oblig-

ated or loan guarantees committed prior to October 1, 1991, shall be credited to

the liquidating accounts of Federal agencies. Amounts so credited shall be avail-

able, to the same extent that they were available prior to the date of enactment

of this title, to liquidate obligations arising from such direct loans obligated

or loan guarantees committed prior to October 1, 1991, including repayment of any

obligations held by the Secretary of the Treasury or the Federal Financing Bank.

The unobligated balances of such accounts that are in excess of current needs

shall be transferred to the general fund of the Treasury. Such transfers shall be

made from time to time but, at least once each year.".

(b) Conforming Amendments.-

(1) Definition.-Section 3(2) of the Congressional Budget Act of 1974 is

amended by adding at the end the following: "The term includes the cost for direct

loan and loan guarantee programs, as those terms are defined by title V".

(2) Point of order for fiscal year 1991.-Effective January 1, 1991, for fiscal
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year 1991 only, section 302(f)(2) of the Congressional Budget Act of 1974 is

amended by inserting after "new budget authority" the following: "or new credit

authority".

(3) Sunset of point of order in fiscal year 1992.-Effective for fiscal years

beginning after September 30, 1991, section 302 of the Congressional Budget Act is

amended-

(A) in subsection (a)(1)-

(i) by striking "total entitlement authority, and total credit authority" and

inserting "and total entitlement authority";

(ii) by striking "such entitlement authority, or such credit authority" and

inserting "or such entitlement authority"; and

(iii) by striking "entitlement authority, and credit authority" and inserting

"and entitlement authority";

(B) in subsection (a)(2), by striking "total budget outlays, total new budget

authority and new credit authority" and inserting "total budget outlays and total

new budget authority";

(C) in subsection (b)(1)(A), by striking "budget outlays, new budget author-

ity, and new credit authority" and inserting "budget outlays and new budget au-

thority";

(D) in subsection (c)-

(i) in paragraph (1), by inserting "or" at the end thereof; and

(ii) by striking "or (3) new credit authority for a fiscal year;"; and

(E) in subsection (f)(1)-

(i) by striking "year, new entitlement authority effective during such fiscal

year, or new credit authority for such fiscal year," and inserting "year or new

entitlement authority effective during such fiscal year,"; and

(ii) by striking "authority, new entitlement authority, or new credit author-

ity" and inserting "authority or new entitlement authority".

SEC. 13202. CODIFICATION OF PROVISION REGARDING REVENUE ESTIMATES.

(a) Redesignation.-Section 201 of the Congressional Budget Act of 1974 is

amended by redesignating subsection (f) as subsection (g).

(b) Transfer.-The text of section 273 of the Balanced Budget and Emergency De-

ficit Control Act of 1985 is transferred to section 201 of the Congressional

Budget Act of 1974 and is designated as subsection (g).

(c) Conforming Changes.-Section 201(g) of the Congressional Budget Act of 1974

(as redesignated by subsection (b)) is amended by-

(1) striking "this title and the Congressional Budget and Impoundment Control

Act of 1974" and inserting "this Act"; and

(2) inserting "Revenue Estimates.-" before the first sentence.

SEC. 13203. DEBT INCREASE AS MEASURE OF DEFICIT; DISPLAY OF FEDERAL RETIREMENT

TRUST FUND BALANCES.

Section 301(b) of the Congressional Budget Act of 1974 is amended by striking
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"and" at the end of paragraph (3), by striking the period at the end of paragraph

(4) and inserting a semicolon, and by adding at the end the following new para-

graphs:

"(5) include a heading entitled 'Debt Increase as Measure of Deficit' in which

the concurrent resolution shall set forth the amounts by which the debt subject to

limit (in section 3101 of title 31 of the United States Code) has increased or

would increase in each of the relevant fiscal years; and

"(6) include a heading entitled 'Display of Federal Retirement Trust Fund Bal-

ances' in which the concurrent resolution shall set forth the balances of the Fed-

eral retirement trust funds.".

SEC. 13204. PAY-AS-YOU-GO PROCEDURES.

Section 301(b) of the Congressional Budget Act of 1974 (as amended by section

13203) is further amended by striking "and" at the end of paragraph (5), by strik-

ing the period at the end of paragraph (6) and inserting a semicolon, and by

adding at the end the following new paragraphs:

"(7) set forth pay-as-you-go procedures for the Senate whereby-

"(A) budget authority and outlays may be allocated to a committee for legisla-

tion that increases funding for entitlement and mandatory spending programs within

its jurisdiction if that committee or the committee of conference on such legisla-

tion reports such legislation, if, to the extent that the costs of such legisla-

tion are not included in the concurrent resolution on the budget, the enactment of

such legislation will not increase the deficit (by virtue of either deficit reduc-

tion in the bill or previously passed deficit reduction) in the resolution for the

first fiscal year covered by the concurrent resolution on the budget, and will not

increase the total deficit for the period of fiscal years covered by the concur-

rent resolution on the budget;

"(B) upon the reporting of legislation pursuant to subparagraph (A), and again

upon the submission of a conference report on such legislation (if a conference

report is submitted), the chairman of the Committee on the Budget of the Senate

may file with the Senate appropriately revised allocations under section 302(a)

and revised functional levels and aggregates to carry out this paragraph;

"(C) such revised allocations, functional levels, and aggregates shall be con-

sidered for the purposes of this Act as allocations, functional levels, and ag-

gregates contained in the concurrent resolution on the budget; and

"(D) the appropriate committee shall report appropriately revised allocations

pursuant to section 302(b) to carry out this paragraph; and

"(8) set forth procedures to effectuate pay-as-you-go in the House of Repres-

entatives.".

SEC. 13205. AMENDMENTS TO SECTION 303.

(a) In General.-Section 303(a) of the Congressional Budget Act of 1974 is

amended-

(1) by repealing paragraph (5),
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(2) by striking "or" at the end of paragraph (4),

(3) by inserting after paragraph (4) the following new paragraphs:

"(5) in the Senate only, new spending authority (as defined in section

401(c)(2)) for a fiscal year; or

"(6) in the Senate only, outlays,"; and

(4) by inserting after "the concurrent resolution on the budget for such fisc-

al year" the following: "(or, in the Senate, a concurrent resolution on the budget

covering such fiscal year)".

(b) Exceptions.-Section 303(b) of such Act is amended-

(1) by striking "Subsection (a)" and inserting "(1) In the House of Represent-

atives, subsection (a)" and by redesignating paragraphs (1) and (2) as subpara-

graphs (A) and (B), respectively; and

(2) by inserting at the end the following new paragraph:

"(2) In the Senate, subsection (a) does not apply to any bill or resolution

making advance appropriations for the fiscal year to which the concurrent resolu-

tion applies and the two succeeding fiscal years.".

SEC. 13206. AMENDMENTS TO SECTION 308.

(a) Reports and Summaries of Congressional Budget Actions.-(1) Section

308(a)(1) of that Act is amended-

(1) in the matter preceding subparagraph (A) by inserting after "fiscal year"

the following: "(or fiscal years)";

(2) in subparagraph (A) by inserting after "fiscal year" the following: "(or

fiscal years)"; and

(3) in subparagraph (C) by inserting after "such fiscal year" the following:

"(or fiscal years)".

(b) Conforming Amendment.-Section 308(a)(2) of that Act is amended by insert-

ing after "fiscal year" the following: "(or fiscal years)".

(c) Additional Conforming Amendment.-Section 308(b)(1) of that Act is amended-

(1) by striking "for a fiscal year" in the first sentence and inserting "for

each fiscal year covered by a concurrent resolution on the budget"; and

(2) by striking "such fiscal year" in the second sentence and inserting "the

first fiscal year covered by the appropriate concurrent resolution".

SEC. 13207. STANDARDIZATION OF LANGUAGE REGARDING POINTS OF ORDER.

(a) In General.-The Congressional Budget Act of 1974 is amended-

(1)(A) in section 302(c), by striking "bill or resolution, or amendment

thereto" and inserting "bill, joint resolution, amendment, motion, or conference

report";

(B) in section 302(f)(1), by inserting "joint" before "resolution" the second

and third places it appears and in section 302(f)(2), by striking "bill or resolu-

tion (including a conference report thereon), or any amendment to a bill or resol-

ution" and inserting "bill, joint resolution, amendment, motion, or conference re-

port";
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(C) in section 303(a), by striking "bill or resolution (or amendment thereto)"

and inserting "bill, joint resolution, amendment, motion, or conference report";

(D) in section 306, by striking "bill or resolution, and no amendment to any

bill or resolution" and inserting "bill, resolution, amendment, motion, or confer-

ence report";

(E) in section 311(a), by-

(i) striking "bill, resolution, or amendment" and inserting "bill, joint res-

olution, amendment, motion, or conference report"; and

(ii) striking "or any conference report on any such bill or resolution";

(F) in section 401(a), by-

(i) striking "bill, resolution, or conference report" and inserting "bill,

joint resolution, amendment, motion, or conference report"; and

(ii) striking "(or any amendment which provides such new spending authority)";

(G) in section 401(b)(1), by-

(i) striking "bill or resolution" and inserting "bill, joint resolution,

amendment, motion, or conference report, as reported to its House"; and

(ii) striking "(or any amendment which provides such new spending authority)";

and

(H) in section 402(a), by-

(i) striking "bill, resolution, or conference report" and inserting "bill,

joint resolution, amendment, motion, or conference report"; and

(ii) striking "or any amendment"; and

(2) in section 302(f)(2), by striking "outlays or new budget authority" and

inserting "outlays, new budget authority, or new spending authority (as defined in

section 401(c)(2))".

(b) Points of Order in the Senate.-

(1) Title III of the Congressional Budget Act of 1974 is amended by adding at

the end the following new section:

"EFFECTS OF POINTS OF ORDER

"Sec. 312. Points of Order in the Senate Against Amendments Between the

Houses.-Each provision of this Act that establishes a point of order against an

amendment also establishes a point of order in the Senate against an amendment

between the Houses. If a point of order under this Act is raised in the Senate

against an amendment between the Houses, and the Presiding Officer sustains the

point of order, the effect shall be the same as if the Senate had disagreed to the

amendment.

"(b) Effect of a Point of Order on a Bill in the Senate.-In the Senate, if the

Chair sustains a point of order under this Act against a bill, the Chair shall

then send the bill to the committee of appropriate jurisdiction for further con-

sideration.".

(2) The table of contents for the Congressional Budget and Impoundment Control

Act of 1974 is amended by adding after the item relating to section 311 the fol-

lowing new item:
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

(c) Adjustment in the Senate of Allocations and Aggregates To Reflect Changes

Pursuant to Section 310(c).-Section 310(c) of the Congressional Budget Act of 1974

is amended by-

(1) inserting "(1)" before "Any committee";

(2) redesignating subparagraphs (A) and (B) of paragraph (1) as clauses (i)

and (ii), respectively;

(3) redesignating paragraphs (1) and (2) as subparagraphs (A) and (B), re-

spectively; and

(4) inserting at the end the following new paragraph:

"(2)(A) Upon the reporting to the Committee on the Budget of the Senate of a

recommendation that shall be deemed to have complied with such directions solely

by virtue of this subsection, the chairman of that committee may file with the

Senate appropriately revised allocations under section 302(a) and revised func-

tional levels and aggregates to carry out this subsection.

"(B) Upon the submission to the Senate of a conference report recommending a

reconciliation bill or resolution in which a committee shall be deemed to have

complied with such directions solely by virtue of this subsection, the chairman of

the Committee on the Budget of the Senate may file with the Senate appropriately

revised allocations under section 302(a) and revised functional levels and aggreg-

ates to carry out this subsection.

"(C) Allocations, functional levels, and aggregates revised pursuant to this

paragraph shall be considered to be allocations, functional levels, and aggregates

contained in the concurrent resolution on the budget pursuant to section 301.

"(D) Upon the filing of revised allocations pursuant to this paragraph, the

reporting committee shall report revised allocations pursuant to section 302(b) to

carry out this subsection.".

(d) Reconciliation Instructions.-Section 310(a)(4) of the Congressional Budget

Act of 1974 is amended by inserting after "(3)" the following: "(including a dir-

ection to achieve deficit reduction)".

SEC. 13208. STANDARDIZATION OF ADDITIONAL DEFICIT CONTROL PROVISIONS.

(a) Section 904 of the Congressional Budget Act of 1974 is amended-

(1) by amending subsection (c) to read as follows:

"(c) Waiver.-Sections 305(b)(2), 305(c)(4), 306, 904(c), and 904(d) may be

waived or suspended in the Senate only by the affirmative vote of three-fifths of

the Members, duly chosen and sworn. Sections 301(i), 302(c), 302(f), 310(d)(2),

310(f), 311(a), 313, 601(b), and 606(c) of this Act and sections 258(a)(4)(C),

258A(b)(3)(C)(i), 258B(f)(1), 258B(h)(1), 258B(h)(3), 258C(a)(5), and 258C(b)(1)

of the Balanced Budget and Emergency Deficit Control Act of 1985 may be waived or

suspended in the Senate only by the affirmative vote of three-fifths of the Mem-

bers, duly chosen and sworn. "; and

(2) in subsection (d) by inserting at the end the following: "An affirmative

vote of three-fifths of the Members of the Senate, duly chosen and sworn, shall be
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required in the Senate to sustain an appeal of the ruling of the Chair on a point

of order raised under sections 305(b)(2), 305(c)(4), 306, 904(c), and 904(d). An

affirmative vote of three-fifths of the Members of the Senate, duly chosen and

sworn, shall be required in the Senate to sustain an appeal of the ruling of the

Chair on a point of order raised under sections 301(i), 302(c), 302(f), 310(d)(2),

310(f), 311(a), 313, 601(b), and 606(c) of this Act and sections 258(a)(4)(C),

258A(b)(3)(C)(i), 258B(f)(1), 258B(h)(1), 258B(h)(3), 258C(a)(5), and 258C(b)(1)

of the Balanced Budget and Emergency Deficit Control Act of 1985".

(b) Section 275(b)(2) of the Balanced Budget and Emergency Deficit Control Act

of 1985 is amended-

(1) in subparagraph (C), by striking the final word "and";

(2) in subparagraph (D), by striking the final period and inserting "; and";

and

(3) by inserting at the end the following new subparagraph:

"(E) the second sentence of section 904(c) of the Congressional Budget and Im-

poundment Control Act of 1974 and the final sentence of section 904(d) of that

Act."

SEC. 13209. CODIFICATION OF PRECEDENT WITH REGARD TO CONFERENCE REPORTS AND AMEND-

MENTS BETWEEN HOUSES.

Section 305(c) of the Congressional Budget Act 1974 is amended-

(1) in paragraph (1)-

(A) by striking the first sentence; and

(B) by inserting after "consideration of the conference report" the following:

"on any concurrent resolution on the budget (or a reconciliation bill or resolu-

tion)"; and

(2) in paragraph (2), by inserting "(or a message between Houses)"

after "conference report" each place it appears.

SEC. 13210. SUPERSEDED DEADLINES AND CONFORMING CHANGES.

The Congressional Budget Act of 1974 is amended-

(1) in section 305, by striking subsection (d) and redesignating subsection

(e) as subsection (d); and

(2) in section 310(f), by striking paragraph (1) and by striking "(2) Point of

order in the house of representatives.-".

SEC. 13211. DEFINITIONS.

(a) Budget Authority.-Section 3(2) of the Congressional Budget and Impoundment

Control Act of 1974 is amended to read as follows:

"(2) Budget authority and new budget authority.-

"(A) In general.-The term 'budget authority' means the authority provided by

Federal law to incur financial obligations, as follows:

"(i) provisions of law that make funds available for obligation and expendit-
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ure (other than borrowing authority), including the authority to obligate and ex-

pend the proceeds of offsetting receipts and collections;

"(ii) borrowing authority, which means authority granted to a Federal entity

to borrow and obligate and expend the borrowed funds, including through the issu-

ance of promissory notes or other monetary credits;

"(iii) contract authority, which means the making of funds available for ob-

ligation but not for expenditure; and

"(iv) offsetting receipts and collections as negative budget authority, and

the reduction thereof as positive budget authority.

"(B) Limitations on budget authority.-With respect to the Federal Hospital In-

surance Trust Fund, the Supplementary Medical Insurance Trust Fund, the Unemploy-

ment Trust Fund, and the railroad retirement account, any amount that is precluded

from obligation in a fiscal year by a provision of law (such as a limitation or a

benefit formula) shall not be budget authority in that year.

"(C) New budget authority.-The term 'new budget authority' means, with respect

to a fiscal year-

"(i) budget authority that first becomes available for obligation in that

year, including budget authority that becomes available in that year as a result

of a reappropriation; or

"(ii) a change in any account in the availability of unobligated balances of

budget authority carried over from a prior year, resulting from a provision of law

first effective in that year;

and includes a change in the estimated level of new budget authority provided

in indefinite amounts by existing law.".

(b) Effective Date.-The amendment made by subsection (a) shall be effective

for fiscal year 1992 and subsequent fiscal years.

SEC. 13212. SAVINGS TRANSFERS BETWEEN FISCAL YEARS.

Section 202 of Public Law 100-119 is repealed.

SEC. 13213. CONFORMING CHANGE TO TITLE 31.

(a) Limitations on Expending and Obligating.-Section 1341(a)(1) of title 31,

United States Code, is amended-

(1) in subparagraph (A), by striking the final word "or";

(2) in subparagraph (B), by striking the final period and inserting a semi-

colon; and

(3) by adding at the end the following new subparagraphs:

"(C) make or authorize an expenditure or obligation of funds required to be

sequestered under section 252 of the Balanced Budget and Emergency Deficit Control

Act of 1985; or

"(D) involve either government in a contract or obligation for the payment of

money required to be sequestered under section 252 of the Balanced Budget and

Emergency Deficit Control Act of 1985.".

(b) Limitation on Voluntary Services.-Section 1342 of title 31, United States
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Code, is amended by inserting at the end the following: "As used in this section,

the term 'emergencies involving the safety of human life or the protection of

property' does not include ongoing, regular functions of government the suspension

of which would not imminently threaten the safety of human life or the protection

of property.".

SEC. 13214. THE BYRD RULE ON EXTRANEOUS MATTER IN RECONCILIATION.

(a) The Byrd Rule on Extraneous Matter in Reconciliation.-Section 20001 of the

Consolidated Omnibus Budget Reconciliation Act of 1985 is amended-

(1) in subsection (a)-

(A) by inserting after "(a)" the following: "In General.-";

(B) by inserting after "1974" the following: "(whether that bill or resolution

originated in the Senate or the House) or section 258C of the Balanced Budget and

Emergency Deficit Control Act of 1985";

(2) in subsection (d) by inserting after "(d)" the following: "Extraneous Pro-

visions.-";

(3) in subsection (d)(1)(A) by inserting before the semicolon "(but a provi-

sion in which outlay decreases or revenue increases exactly offset outlay in-

creases or revenue decreases shall not be considered extraneous by virtue of this

subparagraph)";

(4) in subsection (d)(1)(D) by striking "and" after the semicolon;

(5) in subsection (d)(1)(E), by striking the period at the end and inserting

"; and";

(6) in subsection (d)(1) by adding at the end the following new subparagraph:

"(F) a provision shall be considered extraneous if it violates section

310(g).";

(7) in subsection (d)(2), by inserting after "A" the first place it appears

the following: "Senate-originated"; and

(8) by adding at the end the following new subsections:

"(e) Extraneous Materials.-Upon the reporting or discharge of a reconciliation

bill or resolution pursuant to section 310 in the Senate, and again upon the sub-

mission of a conference report on such a reconciliation bill or resolution, the

Committee on the Budget of the Senate shall submit for the record a list of mater-

ial considered to be extraneous under subsections (b)(1)(A), (b)(1)(B), and

(b)(1)(E) of this section to the instructions of a committee as provided in this

section. The inclusion or exclusion of a provision shall not constitute a determ-

ination of extraneousness by the Presiding Officer of the Senate.

"(f) General Point of Order.-Notwithstanding any other law or rule of the Sen-

ate, it shall be in order for a Senator to raise a single point of order that sev-

eral provisions of a bill, resolution, amendment, motion, or conference report vi-

olate this section. The Presiding Officer may sustain the point of order as to

some or all of the provisions against which the Senator raised the point of order.

If the Presiding Officer so sustains the point of order as to some of the provi-

sions (including provisions of an amendment, motion, or conference report) against

H.R. CONF. REP. 101-964 Page 620
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS1342&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=40USCAS258C&FindType=L


which the Senator raised the point of order, then only those provisions (including

provisions of an amendment, motion, or conference report) against which the

Presiding Officer sustains the point of order shall be deemed stricken pursuant to

this section. Before the Presiding Officer rules on such a point of order, any

Senator may move to waive such a point of order as it applies to some or all of

the provisions against which the point of order was raised. Such a motion to waive

is amendable in accordance with the rules and precedents of the Senate. After the

Presiding Officer rules on such a point of order, any Senator may appeal the rul-

ing of the Presiding Officer on such a point of order as it applies to some or all

of the provisions on which the Presiding Officer ruled.

"(g) Determination of Levels.-For purposes of this section, the levels of new

budget authority, budget outlays, new entitlement authority, and revenues for a

fiscal year shall be determined on the basis of estimates made by the Committee on

the Budget of the Senate.".

(b) Transfer of Byrd Rule.-(1) Section 20001 of the Consolidated Omnibus

Budget Reconciliation Act of 1985, as amended by subsection (a), is transferred to

the end of title III of the Congressional Budget Act of 1974, and designated as

section 313 of that Act.

(2) Section 313 of the Congressional Budget Act of 1974 is amended by-

(A) adding at the beginning the following center heading:

"EXTRANEOUS MATTER IN RECONCILIATION LEGISLATION";

(B) striking subsection (b), subsection (c), and the last sentence of subsec-

tion (a); and

(C) redesignating subsections (d) (e), (f), and (g) as subsections (b), (c),

(d) and (e), respectively.

(3) Subsection (a) of the first section of Senate Resolution 286 (99th Con-

gress, 1st Session), as amended by Senate Resolution 509 (99th Congress, 2d Ses-

sion) is enacted as subsection (c) of section 313 of the Congressional Budget Act

of 1974.

(4) Section 313 of the Congressional Budget Act of 1974 is amended-

(A) in subsections (a), (b)(1)(A), and (c), by striking "of the Congressional

Budget Act of 1974";

(B) in subsection (a), by striking "(d)" and inserting "(b)";

(C) in subsection (b)(2)(C), by adding "or" at the end thereof;

(D) in subsection (c), by striking "when" and inserting "When";

(E) in subsection (c)(1), by striking "(d)(1)(A) or (d)(1)(D) of section 20001

of the Consolidated Omnibus Budget Reconciliation Act of 1985" and inserting

"(b)(1)(A), (b)(1)(B), (b)(1)(D), (b)(1)(E), or (b)(1)(F)"; and

(F) in subsection (c)(2), by striking "this resolution" and inserting "this

subsection".

(5) The table of contents for the Congressional Budget and Impoundment Control

Act of 1974 is amended by adding after the item for section 312 the following new

item:
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Subtitle C-Social Security

SEC. 13301. OFF-BUDGET STATUS OF OASDI TRUST FUNDS.

(a) Exclusion of Social Security from All Budgets.-Notwithstanding any other

provision of law, the receipts and disbursements of the Federal Old-Age and Sur-

vivors Insurance Trust Fund and the Federal Disability Insurance Trust Fund shall

not be counted as new budget authority, outlays, receipts, or deficit or surplus

for purposes of-

(1) the budget of the United States Government as submitted by the President,

(2) the congressional budget, or

(3) the Balanced Budget and Emergency Deficit Control Act of 1985.

(b) Exclusion of Social Security From Congressional Budget.-Section 301(a) of

the Congressional Budget Act of 1974 is amended by adding at the end the follow-

ing: "The concurrent resolution shall not include the outlays and revenue totals

of the old age, survivors, and disability insurance program established under

title II of the Social Security Act or the related provisions of the Internal Rev-

enue Code of 1986 in the surplus or deficit totals required by this subsection or

in any other surplus or deficit totals required by this title.".

SEC. 13302. PROTECTION OF OASDI TRUST FUNDS IN THE HOUSE OF REPRESENTATIVES.

(a) In General.-It shall not be in order in the House of Representatives to

consider any bill or joint resolution, as reported, or any amendment thereto or

conference report thereon, if, upon enactment-

(1)(A) such legislation under consideration would provide for a net increase

in OASDI benefits of at least 0.02 percent of the present value of future taxable

payroll for the 75-year period utilized in the most recent annual report of the

Board of Trustees provided pursuant to section 201(c)(2) of the Social Security

Act, and (B) such legislation under consideration does not provide at least a net

increase, for such 75-year period, in OASDI taxes of the amount by which the net

increase in such benefits exceeds 0.02 percent of the present value of future tax-

able payroll for such 75-year period,

(2)(A) such legislation under consideration would provide for a net increase

in OASDI benefits (for the 5-year estimating period for such legislation under

consideration), (B) such net increase, together with the net increases in OASDI

benefits resulting from previous legislation enacted during that fiscal year or

any of the previous 4 fiscal years (as estimated at the time of enactment) which

are attributable to those portions of the 5- year estimating periods for such pre-

vious legislation that fall within the 5- year estimating period for such legisla-

tion under consideration, exceeds $250,000,000, and (C) such legislation under

consideration does not provide at least a net increase, for the 5-year estimating

period for such legislation under consideration, in OASDI taxes which, together

with net increases in OASDI taxes resulting from such previous legislation which
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are attributable to those portions of the 5-year estimating periods for such pre-

vious legislation that fall within the 5-year estimating period for such legisla-

tion under consideration, equals the amount by which the net increase derived un-

der subparagraph (B) exceeds $250,000,000;

(3)(A) such legislation under consideration would provide for a net decrease

in OASDI taxes of at least 0.02 percent of the present value of future taxable

payroll for the 75-year period utilized in the most recent annual report of the

Board of Trustees provided pursuant to section 201(c)(2) of the Social Security

Act, and (B) such legislation under consideration does not provide at least a net

decrease, for such 75-year period, in OASDI benefits of the amount by which the

net decrease in such taxes exceeds 0.02 percent of the present value of future

taxable payroll for such 75-year period, or

(4)(A) such legislation under consideration would provide for a net decrease

in OASDI taxes (for the 5-year estimating period for such legislation under con-

sideration), (B) such net decrease, together with the net decreases in OASDI taxes

resulting from previous legislation enacted during that fiscal year or any of the

previous 4 fiscal years (as estimated at the time of enactment) which are attrib-

utable to those portions of the 5- year estimating periods for such previous le-

gislation that fall within the 5- year estimating period for such legislation un-

der consideration, exceeds $250,000,000, and (C) such legislation under considera-

tion does not provide at least a net decrease, for the 5-year estimating period

for such legislation under consideration, in OASDI benefits which, together with

net decreases in OASDI benefits resulting from such previous legislation which are

attributable to those portions of the 5-year estimating periods for such previous

legislation that fall within the 5-year estimating period for such legislation un-

der consideration, equals the amount by which the net decrease derived under sub-

paragraph (B) exceeds $250,000,000.

(b) Application.-In applying paragraph (3) or (4) of subsection (a), any

provision of any bill or joint resolution, as reported, or any amendment thereto,

or conference report thereon, the effect of which is to provide for a net decrease

for any period in taxes described in subsection (c)(2)(A) shall be disregarded if

such bill, joint resolution, amendment, or conference report also includes a pro-

vision the effect of which is to provide for a net increase of at least an equi-

valent amount for such period in medicare taxes.

(c) Definitions.-For purposes of this subsection:

(1) The term "OASDI benefits" means the benefits under the old-age, survivors,

and disability insurance programs under title II of the Social Security Act.

(2) The term "OASDI taxes" means-

(A) the taxes imposed under sections 1401(a), 3101(a), and 3111(a) of the In-

ternal Revenue Code of 1986, and

(B) the taxes imposed under chapter 1 of such Code (to the extent attributable

to section 86 of such Code).

(3) The term "medicare taxes" means the taxes imposed under sections 1401(b),

3101(b), and 3111(b) of the Internal Revenue Code of 1986.

(4) The term "previous legislation" shall not include legislation enacted be-
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fore fiscal year 1991.

(5) The term "5-year estimating period" means, with respect to any legisla-

tion, the fiscal year in which such legislation becomes or would become effective

and the next 4 fiscal years.

(6) No provision of any bill or resolution, or any amendment thereto or con-

ference report thereon, involving a change in chapter 1 of the Internal Revenue

Code of 1986 shall be treated as affecting the amount of OASDI taxes referred to

in paragraph (2)(B) unless such provision changes the income tax treatment of

OASDI benefits.

SEC. 13303. SOCIAL SECURITY FIREWALL AND POINT OF ORDER IN THE SENATE.

(a) Concurrent Resolution on the Budget.-Section 301(a) of the Congressional

Budget Act of 1974 is amended by striking "and" at the end of paragraph (4), by

striking the period at the end of paragraph (5) and inserting a semicolon; and by

adding after paragraph (5) the following new paragraphs:

"(6) For purposes of Senate enforcement under this title, outlays of the old-

age, survivors, and disability insurance program established under title II of the

Social Security Act for the fiscal year of the resolution and for each of the 4

succeeding fiscal years; and

"(7) For purposes of Senate enforcement under this title, revenues of the old-

age, survivors, and disability insurance program established under title II of the

Social Security Act (and the related provisions of the Internal Revenue Code of

1986) for the fiscal year of the resolution and for each of the 4 succeeding fisc-

al years.".

(b) Point of Order.-Section 301(i) of the Congressional Budget Act of 1974 is

amended to read as follows:

"(i) It shall not be in order in the Senate to consider any concurrent resolu-

tion on the budget as reported to the Senate that would decrease the excess of so-

cial security revenues over social security outlays in any of the fiscal years

covered by the concurrent resolution. No change in chapter 1 of the Internal Rev-

enue Code of 1986 shall be treated as affecting the amount of social security rev-

enues unless such provision changes the income tax treatment of social security

benefits.".

(c) Committee Allocations.-

(1) Section 302(a)(2) of the Congressional Budget Act of 1974 is amended by

inserting after "appropriate levels of" the following: "social security outlays

for the fiscal year of the resolution and for each of the 4 succeeding fiscal

years,".

(2) Section 302(f)(2) of the Congressional Budget Act of 1974 is amended by

inserting before the period the following: "or provides for social security out-

lays in excess of the appropriate allocation of social security outlays under sub-

section (a) for the fiscal year of the resolution or for the total of that year

and the 4 succeeding fiscal years".

(3) Section 302(f)(2) of such Act is further amended by adding at the end the
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following: "In applying this paragraph-

"(A) estimated social security outlays shall be deemed to be reduced by the

excess of estimated social security revenues (including social security revenues

provided for in the bill, resolution, amendment, or conference report with respect

to which this paragraph is applied) over the appropriate level of social security

revenues specified in the most recently adopted concurrent resolution on the

budget;

"(B) estimated social security outlays shall be deemed increased by the short-

fall of estimated social security revenues (including social security revenues

provided for in the bill, resolution, amendment, or conference report with respect

to which this paragraph is applied) below the appropriate level of social security

revenues specified in the most recently adopted concurrent resolution on the

budget; and

"(C) no provision of any bill or resolution, or any amendment thereto or con-

ference report thereon, involving a change in chapter 1 of the Internal Revenue

Code of 1986 shall be treated as affecting the amount of social security revenues

unless such provision changes the income tax treatment of social security bene-

fits.

The Chairman of the Committee on the Budget of the Senate may file with the

Senate appropriately revised allocations under subsection (a) and revised func-

tional levels and aggregates to reflect the application of the preceding sentence.

Such revised allocations, functional levels, and aggregates shall be considered as

allocations, functional levels, and aggregates contained in the most recently

agreed to concurrent resolution on the budget, and the appropriate committees

shall report revised allocations pursuant to subsection (b).".

(d) Point of Order Under Section 311.-(1) Subsection (a) of section 311(a) of

the Congressional Budget Act of 1974 is redesignated as subsection (a)(1) and

paragraphs (1), (2), and (3) are redesignated as subparagraphs (A), (B), and (C).

(2) Section 311(a) of such Act is amended by inserting at the end the follow-

ing new paragraph:

"(2)(A) After the Congress has completed action on a concurrent resolution on

the budget, it shall not be in order in the Senate to consider any bill, resolu-

tion, amendment, motion, or conference report that would cause the appropriate

level of total new budget authority or total budget outlays or social security

outlays set forth for the first fiscal year in the most recently agreed to concur-

rent resolution on the budget covering such fiscal year to be exceeded, or would

cause revenues to be less than the appropriate level of total revenues (or social

security revenues to be less than the appropriate level of social security reven-

ues) set forth for the first fiscal year covered by the resolution and for the

period including the first fiscal year plus the following 4 fiscal years in such

concurrent resolution.

"(B) In applying this paragraph-

"(i)(I) estimated social security outlays shall be deemed to be reduced by the

excess of estimated social security revenues (including those provided for in the

bill, resolution, amendment, or conference report with respect to which this sub-
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section is applied) over the appropriate level of Social Security revenues spe-

cified in the most recently agreed to concurrent resolution on the budget;

"(II) estimated social security revenues shall be deemed to be increased to

the extent that estimated social security outlays are less (taking into account

the effect of the bill, resolution, amendment, or conference report to which this

subsection is being applied) than the appropriate level of social security outlays

in the most recently agreed to concurrent resolution on the budget; and

"(ii)(I) estimated Social Security outlays shall be deemed to be increased by

the shortfall of estimated social security revenues (including Social Security

revenues provided for in the bill, resolution, amendment, or conference report

with respect to which this subsection is applied) below the appropriate level of

social security revenues specified in the most recently adopted concurrent resolu-

tion on the budget; and

"(II) estimated social security revenues shall be deemed to be reduced by the

excess of estimated social security outlays (including social security outlays

provided for in the bill, resolution, amendment, or conference report with respect

to which this subsection is applied) above the appropriate level of social secur-

ity outlays specified in the most recently adopted concurrent resolution on the

budget; and

"(iii) no provision of any bill or resolution, or any amendment thereto or

conference report thereon, involving a change in chapter 1 of the Internal Revenue

Code of 1986 shall be treated as affecting the amount of social security revenues

unless such provision changes the income tax treatment of social security bene-

fits.

The chairman of the Committee on the Budget of the Senate may file with the

Senate appropriately revised allocations under section 302(a) and revised func-

tional levels and aggregates to reflect the application of the preceding sentence.

Such revised allocations, functional levels, and aggregates shall be considered as

allocations, functional levels, and aggregates contained in the most recently

agreed to concurrent resolution on the budget, and the appropriate committees

shall report revised allocations pursuant to section 302(b)."

SEC. 13304. REPORT TO THE CONGRESS BY THE BOARD OF TRUSTEES OF THE OASDI TRUST

FUNDS REGARDING THE ACTUARIAL BALANCE OF THE TRUST FUNDS.

Section 201(c) of the Social Security Act (42 U.S.C. 401(c)) is amended by in-

serting after the first sentence following clause (5) the following new sentence:

"Such statement shall include a finding by the Board of Trustees as to whether the

Federal Old-Age and Survivors Insurance Trust Fund and the Federal Disability In-

surance Trust Fund, individually and collectively, are in close actuarial balance

(as defined by the Board of Trustees).".

SEC. 13305. EXERCISE OF RULEMAKING POWER.

This title and the amendments made by it are enacted by the Congress-

(1) as an exercise of the rulemaking power of the House of Representatives and
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the Senate, respectively, and as such they shall be considered as a part of the

rules of each House, respectively, or of that House to which they specifically ap-

ply, and such rules shall supersede other rules only to the extent that they are

inconsistent therewith; and

(2) with full recognition of the constitutional right of either House to

change such rules (so far as relating to such House) at any time, in the same man-

ner, and to the same extent as in the case of any other rule of such House.

SEC. 13306. EFFECTIVE DATE.

Sections 13301, 13302, and 13303 and any amendments made by such sections

shall apply with respect to fiscal years beginning on or after October 1, 1990.

Section 13304 shall be effective for annual reports of the Board of Trustees is-

sued in or after calendar year 1991.

Subtitle D-Treatment of Fiscal Year 1991 Sequestration

SEC. 13401. RESTORATION OF FUNDS SEQUESTERED.

(a) Order Rescinded.-Upon the enactment of this Act, the orders issued by the

President on August 25, 1990, and October 15, 1990, pursuant to section 252 of the

Balanced Budget and Emergency Deficit Control Act of 1985 are hereby rescinded.

(b) Amounts Restored.-Any action taken to implement the orders referred to in

subsection (a) shall be reversed, and any sequestrable resource that has been re-

duced or sequestered by such orders is hereby restored, revived, or released and

shall be available to the same extent and for the same purpose as if the orders

had not been issued.

(c) Furloughed Employees.-(1) Federal employees furloughed as a result of the

lapse in appropriations from midnight October 5, 1990, until the enactment of

House Joint Resolution 666 shall be compensated at their standard rate of compens-

ation for the period during which there was a lapse in appropriations.

(2) All obligations incurred in anticipation of the appropriations made and

authority granted by House Joint Resolution 666 for the purposes of maintaining

the essential level of activity to protect life and property and bringing about

orderly termination of government functions are hereby ratified and approved if

otherwise in accord with the provisions of that Act.

Subtitle E-Government-sponsored Enterprises

SEC. 13501. FINANCIAL SAFETY AND SOUNDNESS OF GOVERNMENT-SPONSORED ENTERPRISES.

(a) Definition.-For purposes of this section, the terms "Government-sponsored

enterprise" and "GSE" mean the Farm Credit System (including the Farm Credit

Banks, Banks for Cooperatives, and Federal Agricultural Mortgage Corporation), the

Federal Home Loan Bank System, the Federal Home Loan Mortgage Corporation, the

Federal National Mortgage Association, and the Student Loan Marketing Association.
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(b) Treasury Department Study and Proposed Legislation.-

(1) The Department of the Treasury shall prepare and submit to Congress no

later than April 30, 1991, a study of GSEs and recommended legislation.

(2) The study shall include an objective assessment of the financial soundness

of GSEs, the adequacy of the existing regulatory structure for GSEs, the financial

exposure of the Federal Government posed by GSEs, and the effects of GSE activit-

ies on Treasury borrowing.

(c) Congressional Budget Office Study.-

(1) The Congressional Budget Office shall prepare and submit to Congress no

later than April 30, 1991, a study of GSEs.

(2) The study shall include an analysis of the financial risks each GSE as-

sumes, how Congress may improve its understanding of those risks, the supervision

and regulation of GSEs' risk management, the financial exposure of the Federal

Government posed by GSEs, and the effects of GSE activities on Treasury borrowing.

The study shall also include an analysis of alternative models for oversight of

GSEs and of the costs and benefits of each alternative model to the Government and

to the markets and beneficiaries served by GSEs.

(d) Access to Relevant Information.-

(1) For the studies required by this section, each GSE shall provide full and

prompt access to the Secretary of the Treasury and the Director of the Congres-

sional Budget Office to its books and records and other information requested by

the Secretary of the Treasury or the Director of the Congressional Budget Office.

(2) In preparing the studies required by this section, the Secretary of the

Treasury and the Director of the Congressional Budget Office may request informa-

tion from, or the assistance of, any Federal department or agency authorized by

law to supervise the activities of a GSE.

(e) Confidentiality of Relevant Information.-

(1) The Secretary of the Treasury and the Director of the Congressional Budget

Office shall determine and maintain the confidentiality of any book, record, or

information made available by a GSE under this section in a manner consistent with

the level of confidentiality established for the material by the GSE involved.

(2) The Department of the Treasury shall be exempt from section 552 of title

5, United States Code, for any book, record, or information made available under

subsection (d) and determined by the Secretary of the Treasury to be confidential

under this subsection.

(3) Any officer or employee of the Department of the Treasury shall be subject

to the penalties set forth in section 1906 of title 18, United States Code, if-

(A) by virtue of his or her employment or official position, he or she has

possession of or access to any book, record, or information made available under

and determined to be confidential under this section; and

(B) he or she discloses the material in any manner other than-

(i) to an officer or employee of the Department of the Treasury; or

(ii) pursuant to the exception set forth in such section 1906.

(4) The Congressional Budget Office shall be exempt from section 203 of the

Congressional Budget Act of 1974 with respect to any book, record, or information
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made available under this subsection and determined by the Director to be confid-

ential under paragraph (1).

(f) Requirement to Report Legislation.-(1) The committees of jurisdiction in

the House shall prepare and report to the House no later than September 15, 1991,

legislation to ensure the financial soundness of GSEs and to minimize the possib-

ility that a GSE might require future assistance from the Government.

(2) It is the sense of the Senate that the committees of jurisdiction in the

Senate shall prepare and report to the Senate no later than September 15, 1991,

legislation to ensure the financial safety and soundness of GSEs and to minimize

the possibility that a GSE might require future assistance from the Government.

(f) President's Budget.-The President's annual budget submission shall include

an analysis of the financial condition of the GSEs and the financial exposure of

the Government, if any, posed by GSEs.

And the Senate agree to the same.

From the Committee on the Budget, for consideration of the House bill, and the

Senate amendment, and modifications committed to conference, and as exclusive con-

ferees with respect to any proposal to report in total disagreement:

Leon E. Panetta,

Richard Gephardt,

Bill Frenzel,

As additional conferees from the Committee on the Budget, for consideration of

title XIV of the House bill, and all other provisions of the House bill and the

Senate amendment on which conferees from more than one of the other standing com-

mittees of the House are appointed, and modifications committed to conference:

Ed Jenkins,

From the Committee on Agriculture, for consideration of title I and subtitle B

of title V of the House bill, and title I and subtitle A of title IV of the Senate

amendment, and modifications committed to conference:

E de la Garza,

Jerry Huckaby,

Tom Coleman,

From the Committee on Banking, Finance and Urban Affairs, for consideration of

title II of the House bill, and title II of the Senate amendment, and modifica-

tions committed to conference:

Henry Gonzalez,

Mary Rose Oakar,

Chalmers P. Wylie,
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From the Committee on Education and Labor, for consideration of title III and

sections 12403 and 13323 of the House bill, and subtitle F of title VI, part 4 of

subtitle D of title VII, title X, and section 6401 of the Senate amendment, and

modifications committed to conference:

Gus Hawkins,

William D. Ford,

From the Committee on Energy and Commerce (health) for consideration of sub-

titles A and B of title IV and subtitles B, C, and D of title XII of the House

bill, and part 2 of subtitle B and subtitle C of title VI of the Senate amendment,

and modifications committed to conference:

John D. Dingell,

Henry A. Waxman,

Norman F. Lent,

From the Committee on Energy and Commerce (transportation), for consideration

of sections 4511, 4521, and 4522 of the House bill, and sections 3002 and 3003 of

the Senate amendment, and modifications committed to conference:

John D. Dingell,

Thomas A. Luken,

Norman F. Lent,

From the Committee on Energy and Commerce (energy), for consideration of sec-

tions 4501, 4502, 5101, and 10002 of the House bill, and subtitle B of title IV

and section 502 of the Senate amendment, and modifications committed to confer-

ence:

John D. Dingell,

Philip R. Sharp,

Norman F. Lent,

From the Committee on Government Operations, for consideration of part 1 of

subtitle A and subtitles B through E (except section 14302) of title XIV of the

House bill, and corresponding provisions of the Senate amendment, and modifica-

tions committed to conference:

John Conyers, Jr.,

Henry A. Waxman,

Barney Frank,

Howard C. Nielson,
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From the Committee on Interior and Insular Affairs, for consideration of title

V and sections 4502 and 10002 of the House bill, and subtitles A and B of title IV

and section 502 of the Senate amendment, and modifications committed to confer-

ence:

Morris K. Udall,

George Miller,

From the Committee on the Judiciary, for consideration of title VI of the

House bill, and title IX of the Senate amendment, and modifications committed to

conference:

Jack Brooks,

Bob Kastenmeier,

Carlos J. Moorhead,

From the Committee on Merchant Marine and Fisheries (tonnage duties, coast

guard fees, and cargo preference), for consideration of sections 7101 and 7102 of

the House bill, and section 3001 of the Senate amendment, and modifications com-

mitted to conference:

Walter B. Jones,

Billy Tauzin,

From the Committee on Merchant Marine and Fisheries (EPA fees), for considera-

tion of section 7103 of the House bill, and modifications committed to conference:

Walter B. Jones,

Gerry E. Studds,

Robert W. Davis,

From the Committee on Merchant Marine and Fisheries (coastal zone management),

for consideration of subtitle B of title VII of the House bill, and modifications

committed to conference:

Walter B. Jones,

Dennis M. Hertel,

Robert W. Davis,

From the Committee on Post Office and Civil Service, for consideration of

title VIII of the House bill, and title VIII of the Senate amendment, and modific-

ations committed to conference:

Benjamin A. Gilman,

From the Committee on Public Works and Transportation (aviation) for consider-
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ation of subtitles B and C of title IX of the House bill, and subtitle B of title

III of the Senate amendment, and modifications committed to conference:

Glenn M. Anderson,

James L. Oberstar,

John Paul Hammerschmidt,

From the Committee on Public Works and Transportation (transportation trust

funds), for consideration of subtitle A of title IX of the House bill, and modi-

fications committed to conference:

Glenn M. Anderson,

Norman Y. Mineta,

John Paul Hammerschmidt,

From the Committee on Public Works and Transportation (EPA fees), for consid-

eration of subtitle D of title IX of the House bill, and modifications committed

to conference:

Glenn M. Anderson,

Henry J. Nowak,

John Paul Hammerschmidt,

From the Committee on Rules, for consideration of part 2 of subtitle A of

title XIV and section 14302 of the House bill, and corresponding provisions of the

Senate amendment, and modifications committed to conference:

John Moakley,

Butler Derrick,

Anthony C. Beilenson,

Martin Frost,

James H. Quillen,

Charles Pashayan, Jr.,

From the Committee on Science, Space, and Technology, for consideration

of title X of the House bill, and subtitle B of title IV and sections 3004 and

3024 of the Senate amendment, and modifications committed to conference:

Robert A. Roe,

Marilyn Lloyd,

From the Committee on Veterans' Affairs, for consideration of title
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XI (except section 11051) of the House bill, and title XI of the Senate amend-

ment, and modifications committed to conference:

G.V. Montgomery,

Douglas Applegate,

Bob Stump,

From the Committee on Ways and Means (revenues and debt ceiling), for consid-

eration of title XIII, subtitles E and F of title XII, and sections 3102, 3121,

7101, and 11051(a) of the House bill, and title VII (except subtitle C), and sub-

titles D and E of title VI of the Senate amendment, and modifications committed to

conference:

Dan Rostenkowski,

Sam Gibbons,

From the Committee on Ways and Means (medicare), for consideration of sub-

titles A through D of title XII and subtitle A of title IV of the House bill, and

subtitle B of title VI of the Senate amendment, and modifications committed to

conference:

Dan Rostenkowski,

From the Committee on Ways and Means (Social Security), for consideration of

part 5 of subtitle A of title VI of the Senate amendment, and modifications com-

mitted to conference:

Dan Rostenkowski,

Andrew Jacobs, Jr.,

From the Committee on Ways and Means (child care and human resources), for

consideration of parts 1 through 4 of subtitle A and subtitle F of title VI and

subtitle C of title VII of the Senate amendment, and modifications committed to

conference:

Dan Rostenkowski,

Thomas J. Downey,

As an additional conferee for consideration of subtitle B of title V of the

House bill, and subtitle A of title IV of the Senate amendment, and modifications

committed to conference:

R.J. Mrazek,

As additional conferees for consideration of part 1 of subtitle A and sub-

titles B through E (except section 14302) of title XIV of the House bill, and cor-

responding provisions of the Senate amendment, and modifications committed to con-

ference:
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Silvio O. Conte,

As additional conferees for consideration of part 2 of subtitle A of title XIV

and section 14302 of the House bill, and corresponding provisions of the Senate

amendment, and modifications committed to conference:

Carl D. Pursell,

Managers on the Part of the House.

From the Committee on Agriculture, Nutrition, and Forestry:

Patrick J. Leahy,

David Pryor,

Richard G. Lugar,

Bob Dole,

Thad Cochran,

From the Committee on Banking, Housing, and Urban Affairs:

Don Riegle,

Alan Cranston,

Christopher J. Dodd,

From the Committee on the Budget:

Jim Sasser,

Pete V. Domenici,

From the Committee on Commerce, Science, and Transportation:

Daniel K. Inouye,

Wendell Ford,

John Breaux,

John D. Rockefeller IV,

John C. Danforth,

Bob Packwood,

Ted Stevens,

From the Committee on Energy and Natural Resources:

J. Bennett Johnston,
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Dale Bumpers,

Wendell Ford,

James A. McClure,

Pete V. Domenici,

From the Committee on Environment and Public Works:

Quentin N. Burdick,

Daniel Patrick Moynihan,

George Mitchell,

Max Baucus,

Bob Graham,

John H. Chafee,

From the Committee on Finance:

Lloyd Bentsen,

Daniel Patrick Moynihan,

D.L. Boren,

George Mitchell,

David Pryor,

John D. Rockefeller IV,

Bob Packwood,

Bob Dole,

John C. Danforth,

John H. Chafee,

From the Committee on Governmental Affairs:

John Glenn,

Jim Sasser,

David Pryor,

From the Committee on the Judiciary:

Dennis DeConcini,
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Patrick Leahy,

Orrin Hatch,

From the Committee on Labor and Human Resources for the Child Care and Devel-

opment Block Grant Act:

Edward M. Kennedy,

Christopher J. Dodd,

Orrin G. Hatch,

From the Committee on Labor and Human Resources:

Edward M. Kennedy,

Claiborne Pell,

Howard M. Metzenbaum,

Christopher J. Dodd,

From the Committee on Labor and Human Resources for pension provi-

sions (reversions and retiree health transfers):

Edward M. Kennedy,

Howard M. Metzenbaum,

From the Committee on Veterans' Affairs:

Alan Cranston,

Dennis DeConcini,

John D. Rockefeller IV,

Managers on the Part of the Senate.

*2374 JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF CONFERENCE

The managers on the part of the House and the Senate at the conference on the

disagreeing votes of the two Houses on the amendment of the Senate to the bill

(H.R. 5835) to provide for reconciliation pursuant to section 4 of the concurrent

resolution on the budget for fiscal year 1991, submit the following joint state-

ment to the House and the Senate in explanation of the effect of the action agreed

upon by the managers and recommended in the accompanying conference report:

The Senate amendment struck out all of the House bill after the enacting clause

and inserted a substitute text.

The House recedes from its disagreement to the amendment of the Senate with an

amendment which is a substitute for the House bill and the Senate amendment. The

differences between the House bill, the Senate amendment, and the substitute
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agreed to in conference are noted below, except for clerical corrections, conform-

ing changes made necessary by agreements reached by the conferees, and minor

drafting and clarifying changes.

TITLE I-AGRICULTURE

SUBTITLE A-COMMODITY PROVISIONS

(1) Triple base. (H. 1101, S. 1101)

The House bill establishes a triple base program for wheat, feed grains, cotton

and rice to reduce the acreage on which deficiency payments will be made. The

House bill provides that the base reduction percentage be 15 percent in each of

crop years 1992 and 1993, 20 percent in crop year 1994 and 25 percent in crop year

1995. The House bill also specifies the crops which may be grown on acreage on

which producers receive no deficiency payments and provides that program crops

grown on unpaid acres be eligible for loans under the Agricultural Act of 1949.

The Senate amendment has similar provisions, but provides for a base reduction

of 15 percent in each of the 1992 through 1995 crop years.

The Conference substitute deletes both provisions and amends sections 301, 401,

501, and 601 of the Food, Agriculture, Conservation, and Trade (FACT) Act of 1990

to reduce base acreage eligible for deficiency payments from 100 percent to 85

percent for each of crop years 1991 through 1995, effecting a 15 percent triple

base program in each year. The Conference substitute does not alter the option of

winter wheat producers participating in the 1991 crop wheat program under the FACT

Act of 1990 to choose either the 15 percent triple base provisions or to receive

payments on 100 *2375 percent of eligible acreage but have the deficiency payment

calculated on the basis of the 12-month season average price. (Sec. 1101)

(2) Calculation of deficiency payments. (H. 1102, S. 1102)

Section 1102 of the House bill requires that for purposes of calculating defi-

ciency payments for each of the 1991 through 1995 crops of wheat, feed grains, and

rice, the payment rate for a crop will be the amount by which the established

price for the crop exceeds-

(1) in the case of wheat and feed grains, the higher of-

(A) the announced loan level for each crop; or

(B) the lower of-

(i) the season average price received by producers during the marketing year;

or

(ii) the 5-month average market price received by producers, plus 10 cents

per bushel.

(2) in the case of rice, the higher of the season average market price re-

ceived by producers during the marketing year for the crop, as determined by the

Secretary, or the announced loan rate.

The House provisions for wheat and feed grains are designed to ensure that the
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decrease in deficiency payments received by producers as a result of changing the

calculation of deficiency payments from a 5-month to a 12-month basis does not

result in more than a 10 cent decline in deficiency payments.

The Senate amendment has similar provisions but requires the rice deficiency

payment be calculated as the difference between the established price and (1) the

higher of-

(A) the announced loan rate; or

(B) the lower of-

(i) the season average price for the marketing year; or

(ii) the 5-month average market price plus 27 cents per hundredweight.

The Senate bill also provides that the Secretary shall exclude the portion of

average malting barley prices received by producers that exceeds prices received

by producers for feed barley by more than $0.50 per bushel.

The Conference substitute adopts the House provision with an amendment to re-

quire the 12-month calculation only for the 1994 and 1995 crop years and placing

the season average price determination on a calendar year, rather than a marketing

year basis, for rice. For wheat and feed grains, the same form of calculation as

was included in the House bill applies, but the calculation for feed grain defi-

ciency payments includes a 7 cent per bushel cap on the difference between defi-

ciency payments calculated on a 12 month and 5 month basis. The substitute would

also require the Secretary to provide a similar cap for rice equal to an appropri-

ate amount that is fair and equitable in relation to wheat and feed grains. (Sec.

1102)

(3) Acreage reduction programs for 1991 crops of wheat and feed grains (H. 1103,

S. 1103)

The House bill requires the Secretary to announce an acreage limitation program

for the 1991 crop for wheat of 15 percent.

*2376 The Senate amendment has a similar provision requiring the Secretary to

announce acreage limitation programs for the 1991 crops of wheat of not less than

15 percent and of feed grains of not less than 7 [FN1/2] percent.

The Conference substitute specifies the feed grain acreage limitation, and in-

corporates the wheat acreage limitation by reference to the FACT Act of 1990.

(Sec. 1103)

(4) Acreage reduction programs for 1992 through 1995 crops of wheat and feed

grains (H. 1104, S. 1103)

The House bill requires the Secretary to announce acreage limitation programs

for-

(1) wheat of no less than 6 percent in crop year 1992, 5 percent in crop year

1993, 7 percent in crop year 1994, and 5 percent in crop year 1995;

(2) feed grains of no less than 7 [FN1/2] percent in each of crop years 1992

through 1995;

(3) upland cotton of no less than 15 percent in crop year 1992 and 20 percent
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in each of crop years 1993 through 1995; and

(4) rice of no less than 18.5 percent in crop year 1992, 15 percent in crop

year 1993, 14 percent in 1994, and 10 percent in 1995;

unless the Secretary estimates the stocks-to-use ratio will be less than 34

percent in the case of wheat, 20 percent in the case of feed grains, 30 percent in

the case of upland cotton, and 16 percent in the case of rice.

The Senate amendment provides that the Secretary may not vary the uniform per-

centage reduction, applied under acreage limitations programs during the 1992

through 1995 crops of wheat, feed grains, cotton and rice, by more than 3 percent-

age points from that established in the preceding year. The Senate bill also re-

quires the Secretary to carry out an acreage limitation program for each of the

1991 through 1995 crops of upland cotton in a manner that will result in a ratio

of carry-over stocks to total utilization of 30 percent.

The Conference substitute adopts the House provision with an amendment that the

minimum levels of acreage limitation for wheat and feed grains for the 1992

through 1995 crop years will not apply if the 1991 carry-in stocks of soybeans

will be less than 325 million bushels. The Conference substitute also deletes the

acreage limitation provisions for cotton, rice, and oats. (Sec. 1104)

(5) Oilseed marketing loan (H. 1105, S. 1104)

The House bill requires the Secretary to support the price of soybeans through

loans in each of the 1991 through 1995 marketing years at a level of not less than

$5.25 per bushel. The Secretary is also required to charge the producer a loan

origination fee in connection with making a loan equal to not more than 7 percent

of the amount of the loan.

Further, if the Secretary charges a loan origination fee for loans made for a

crop of soybeans and makes loan deficiency payments for the crop, he must reduce

the amount of any such loan *2377 deficiency payment by an amount equal to the

amount of the loan origination fee.

Notwithstanding any other provision of this section, the effective loan rate for

a crop of soybeans (calculated as the loan level for the crop less any loan ori-

gination fees) under this section, may not be more than $4.87 per bushel.

The Senate amendment requires the loan rate for soybeans be no less than $5.50

per bushel for the 1991 through 1995 crop year and the loan rate for sunflower,

canola, rapeseed, safflower and flaxseed may not be less than $0.097 per pound. If

the projected soybean stocks-to-use ratio will exceed 7.5 percent, the Secretary

may adjust the loan rate to $5.00 per bushel and may make a corresponding adjust-

ment in the loan rate for other oilseeds.

The Conference substitute establishes a 2 percent loan origination fee for all

supported oilseeds which shall be similarly applied to any loan deficiency pay-

ments. (Sec. 1105)

(6) Loan origination and program service fees (H. 1105, 1109, S. 1106, 1109)

The House bill requires the Secretary to charge producers of each of the 1991
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through 1995 crops of sugarcane, sugar beets, honey, peanuts and tobacco a loan

origination fee for price support loans for such crops of up to 3 percent of the

amount of the loan. The Secretary is also authorized to charge wool and mohair

producers a program service fee of up to 1 percent of each of the 1991 through

1995 crop years. Section 1109(b) provides for a reduction in the price received by

producers for all milk produced in the United States and marketed by producers for

commercial use. The amount of the reduction will be 5 cents per hundredweight dur-

ing calendar year 1991 and 11.25 cents per hundredweight during calendar years

1992 through 1995.

The Senate amendment contains similar provisions for sugar, honey, peanuts, to-

bacco, and wool and mohair. It provides for a reduction of 10 cents per hunded-

weight in the price of milk received by producers from January 1, 1991 through Au-

gust 31, 1995.

The Conference substitute requires that producers and purchasers of the 1991

through 1995 crops of peanuts and tobacco remit to the Commodity Credit Corpora-

tion (CCC) a marketing assessment of 1 percent of the level of price support, to

be shared equally by producer and purchaser.

First processors of sugarcane and sugar beets are also required to remit to CCC

a marketing assessment of .18 cents per pound of cane sugar and .193 cents per

pound of beet sugar in each of the 1991 through 1995 crop years. The .193 cent per

pound of refined beet sugar assessment was converted as the dry equivalency basis

of the .18 cent per pound of raw cane sugar assessment. The Managers intend that

the assessment be applied by the Secretary of Agriculture in a manner that is fair

and equitable in light of the relationship between raw cane sugar and refined beet

sugar and will not result in unfair distortions in the market. The Managers also

intend that the assessment be shared equitably between processor and producers,

based upon the historical or contractual division of returns.

*2378 Honey producers are required to remit marketing assessments to CCC of 1

percent of the level of price support on all marketings of honey, excluding im-

ports, in each of crop years 1991 through 1995. The assessment must be collected

and remitted by the first handler of honey, to the extent practicable in a manner

as provided for in the Honey Research, Promotion, and Consumer Information Act.

Wool and mohair producers will have 1 percent of the amount of their price sup-

port payments deducted in each of marketing years 1991 through 1995.

The provisions of the milk marketing assessment under the House bill are amended

to provide refunds to producers who prove their marketings of milk did not in-

crease over the prior year, and to provide that the assessment for future years

would be adjusted to reflect any refunds. (Sec. 1105)

(7) Proven yields (H. 1107)

The House bill prohibits the Secretary, effective for each of the 1991 through

1995 crops to feed grains, from calculating farm program payment yields on the

basis of the actual yields of feed grains, as provided in section 505(a) of the

Agricultural Act of 1949 (as amended by section 1131 of S. 2830 (as passed by the
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House of Representatives on August 3, 1990)).

The Senate amendment contains no comparable provision.

The Conference substitute deletes the House provision.

(8) End rows (H. 1108)

Section 1108 of the House bill prohibits producers from being allowed to meet

acreage limitation or set-aside requirements by idling end rows, as povided in

section 1122 of S. 2830 (as passed by the House of Representatives on August 3,

1990).

The Senate amendment contains no comparable provision.

The Conference substitute deletes the House provision.

(9) Surface reservoir encouragement (H. 1109)

Section 1109(a) of the House bill prohibits the Secretary from establishing a

program to encourage surface reservoirs, as provided in subtitle C of title XI of

S. 2830 (as passed by the House of Representatives on August 3, 1990).

The Senate amendment contains no comparable provision.

The Conference substitute deletes the House provision.

(10) Producer reserve program for wheat and feed grains (S. 1107)

The Senate amendment establishes terms and conditions for providing producer

grain reserve loans, repayment of loans, operation of the reserve and storage pay-

ments for grain in the reserve.

The House bill contains no comparable provision.

The Conference substitute deletes the Senate provision.

(11) Payment of interest on certificates (S. 1108)

The Senate amendment requires that interest be paid on cash redemption of a com-

modity certificate issued by the Secretary to producers who hold the certificate

for at least 150 days.

The House bill contains no comparable provision.

The Conference substitute deletes the Senate provision.

*2379 SUBTITLE B-OTHER AGRICULTURAL PROGRAMS

(12) Authorization levels for REA loans (H. 1201, S. 1201)

The House bill requires loans to be made and insured under section 301 of the

Rural Electrification Act of 1936 at the following levels: $896 million in fiscal

year 1991, $933 million in fiscal year 1992, $969 million in fiscal year 1993,

$1008 million in fiscal year 1994, and $1048 million in fiscal year 1995. Notwith-

standing any other provision of such law, the level of insured loans must be re-

duced by $224 million, $234 million, $244 million, $256 million and $267 million
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for each of fiscal years 1991 through 1995, respectively. The Administrator of the

Rural Electrification Administration (REA) must increase the amounts of guaranteed

loans otherwise made available to borrowers by the amount insured loans are re-

duced in each fiscal year pursuant to this section. The loans must be guaranteed

at 90 percent of the principal amount of the loan.

The Senate amendment contains similar provisions, except that they provide for

99 percent loan guarantees.

The Conference substitute adopts the House provision with an amendment requiring

that the reductions be allocated between the electric and telephone programs in

proportion to the amount of insured funds made available in annual appropriations

Acts. The Managers intend that if such insured funds are not specifically ear-

marked between the two programs, then the reduction should be made in accordance

with the historical relationship of funds between the programs (72.24 percent for

electric, 27.76 percent for telephone). The Conference substitute further requires

the Administrator to accommodate electric borrowers, whose application for an in-

sured loan is reduced or rejected because of the reductions in this section, by

permitting additional capital to be obtained from other private sources, through

the use of a loan guaranteed under this section, from internally generated funds

of the electric borrower, or from private credit sources with a lien accommodation

provided by the Administrator. No reduction of the 100 percent loan guarantees

made by the Federal Financing Bank under the Rural Electrification Act is inten-

ded.

The Managers intend that the provisions of section 1201 not be construed to au-

thorize the Administrator to-

(1) reduce the amount of any individual telephone loan application; or

(2) otherwise alter the operations of the electric or telephone loan programs

beyond the specific provisions of the new section 314(e)

The Managers direct the Administrator to fully expend the funds appropriated for

insured loans pursuant to subsection (c).

The provisions of this section are not intended to authorize the Administrator

to divert insured loan funds to provide for future loan losses, or for any purpose

other than those authorized under law. If the Administrator believes that poten-

tial loan losses under either the electric or telephone programs may require addi-

tional funding in the future, the Administrator shall request funding from the

Congress for this specific purpose at the appropriate time.

*2380 The Managers further intend that the loan guarantees authorized under the

new section 314(d) shall be made only upon the request of the borrower.

The Managers also emphasize that the new section 314(e)(3) applies only to elec-

tric program borrowers, and shall not be construed to in any way affect the opera-

tion of the telephone loan program or loans to telephone program borrowers.

(13) FmHA direct to guaranteed loans (H. 1202, S. 1202)

The House bill requires the Secretary, for each of fiscal years 1991 through

1995, to-
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(1) reduce the amounts otherwise made available for insured loans made from

the Agricultural Credit Insurance Fund established under section 309 of the Con-

solidated Farm and Rural Development Act by-

(A) $432,000,000 for fiscal year 1991;

(B) $564,000,000 for fiscal year 1992;

(C) $710,000,000 for fiscal year 1993;

(D) $809,000,000 for fiscal year 1994; and

(E) $857,000,000 for fiscal year 1995; and

(2) use the funds made available in each of the fiscal years to guarantee

loans made from the Fund.

The House provision further requires that, notwithstanding any other provision

of law, the Secretary must make or insure loans at the levels authorized by sec-

tion 1202 for each of the fiscal years 1991 through 1995

The Senate amendment contains similar provisions but omits the requirement that,

notwithstanding any other provision of law, the Secretary must make or insure

loans at the levels authorized by section 1202 for each of the fiscal years 1991

through 1995.

The Conference substitute adopts the House provision with an amendment to in-

crease the amount of loans reduced by $50 million in each fiscal year and to re-

duce the amount of insured farm operating loans and farm ownership loans in pro-

portion to the levels authorized in the House bill. A provision is added requiring

the Secretary to limit the reduction of insured loans if more than 70 percent of

loans guaranteed under the interest rate reduction program authorized in section

351 of the Consolidated Farm and Rural Development Act have been received by per-

sons who were not previously Farmers Home Administration borrowers. A provision

extending for 2 years and modifying the interest rate reduction program is also

added. Similarly, a provision extending for one year the demonstration program for

the purchase of Farm Credit System land is included. (Sec. 1202)

The Conference substitute also adds the requirement that, notwithstanding any

other provision of law, the Secretary must guarantee loans at the levels author-

ized by section 1202 for each of the fiscal years 1991 through 1995.

(14) APHIS inspection fees (H. 1203, S. 1203)

The House bill authorizes the Secretary to prescribe and collect fees to cover

the cost of providing agricultural quarantine and inspection services in connec-

tion with the arrival at a port in the customs territory of the United States, or

the preclearance or *2381 preinspection at a site outside the customs territory of

the United States, of an international passenger.

Section 1203(b) requires any person who collects a fee under section 1203 to re-

mit the fee to the Treasury of the United States prior to the date that is 31 days

after the close of the calendar quarter in which the fee is collected.

Section 1203(c)(1) establishes an "Agricultural Quarantine Inspection User Fee

Account" (Account), in the Treasury of the United States that will be a no-year

fund for the use of the Secretary for quarantine or inspection services under this
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section.

Section 1203(c)(2)(A) requires that all fees collected under section 1203(c) be

deposited in the Account.

Section 1203(c)(2)(B) authorizes to be appropriated amounts in the Fund for use

by the Secretary of Agriculture for quarantine or inspection services.

Section 1203(d) requires the Secretary to adjust the amount of the fees to be

assessed under section 1203 to reflect the cost to the Secretary in administering

section 1203, carrying out the activities at ports in customs territory of the

United States and preclearance and preinspection sites outside the customs territ-

ory of the United States in connection with the provision of agricultural quarant-

ine inspection services, and maintaining a reasonable balance in the Account.

The Senate amendment contains a similar provision except that it also directs

the Secretary of the Treasury to use the Agricultural Quarantine Inspection User

Fee Account" to provide reimbursements to any appropriations accounts that incur

the costs associated with the services authorized in section 1203(a) if such

amounts are provided in advance in appropriations acts. Such costs are to reim-

bursed on a quarterly basis, and on the basis of estimates made by the Secretary

of Agriculture of such costs incurred in the 3 month period immediately preceding

the reimbursements. Adjustments to such reimbursements must be made to the extent

necessary to correct prior estimates that were in excess of, or less than, the

amount required to be reimbursed.

The Conference substitute deletes both provisions and adopts an amendment to

Section 2509 of the FACT Act of 1990 to include international passengers and re-

quire appropriations be made to reimburse APHIS for the cost of quarantine and in-

spection services. The Managers intend that such fees collected under this program

from trucks and trains should not exceed the following levels:

Fiscal year 1991-$6,747,000;

Fiscal year 1992-$7,159,000;

Fiscal year 1993-$7,595,000;

Fiscal year 1994-$8,059,000; and

Fiscal year 1995-$8,550,000.

The Managers also intend that the Secretary waive the collection of fees based

on good-neighbor policies with bordering countries. (Sec. 1203)

(15) Additional Savings and other provisions (1204)

Passage of the Food, Agriculture, Conservation, and Trade Act of 1990 requires a

number of technical and other changes to conform that Act to the budget reduction

goals of the Omnibus Budget Reconciliation *2382 Act of 1990. The Conference sub-

stitute provides for the necessary technical and conforming changes.

The Conference substitute also provides that nothing in the Omnibus Budget Re-

conciliation Act of 1990 authorizes or requires the Administrator of the Environ-

mental Protection Agency to collect or assess any fees or charges for services and

activities authorized under the Federal Insecticide, Fungicide, and Rodenticide

Act.
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In Public Law 100-532, Congress established a program for the accelerated

reregistration of pesticides at the Environmental Protection Agency (EPA). It was

felt that the restoration of public confidence in the federal pesticide regulatory

system was dependent upon bringing health and safety information on currently re-

gistered pesticides up to date as rapidly as possible. The additional program

costs were to be offset by the imposition of fees upon registrants of pesticides

and, at the time of enactment, it was estimated that these fees would total $152

million over the nine-year life of the reregistration program. Given this signi-

ficant financial burden placed upon the registrants, P.L. 100-532 contained a pro-

hibition against the imposition of any additional fees during the pendency of the

reregistration program.

Recent reviews of the reregistration program by EPA indicate that the issue of

user fees may need to be revisited during the 102nd Congress when this Committee

has to reauthorize the Federal Insecticide, Fungicide, and Rodenticide Act

(FIFRA). Until such a review is complete, it is necessary not to disturb the bal-

ance struck in P.L. 100-532.

(16) Market Promotion Program (H. 1204)

The House bill prohibits the Commodity Credit Corporation from making assistance

available to carry out the market promotion program established under section 202

of the Agricultural Trade Act of 1978 (as amended by section 1221(a) of S. 2830

(as passed by the House of Representatives on August 3, 1990)) at a level in ex-

cess of $200,000,000 for each of the fiscal years 1991 through 1995.

The Senate amendment contains no comparable provision.

The Conference substitute deletes the House provision.

(17) Integrated farm management program option (H. 1205)

The House bill directs the Secretary to make fair and equitable adjustments in

acreage limitation or set-aside requirements applicable to producers participating

in the integrated farm management program option established under section 1611 of

S. 2830 (as passed by the House of Representatives on August 3, 1990).

The Senate amendment contains no comparable provision.

The Conference substitute deletes the House provision.

(18) Amendments to the Food Stamp Act and related provisions (H. 1301, 1302,

1303, 1304, 1305)

The House bill amends and extends the Food Stamp Act of 1977, the Agricultural

and Consumer Protection Act of 1973, the Temporary Emergency Food Assistance Act

of 1983, and the Nutrition Education Program.

The Senate amendment contains no comparable provision.

The Conference substitute deletes the House provision.

*2383 (19) Other rural development programs
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The House bill prohibits the Secretary of Agriculture from expending any funds

to implement the provision of title XXV of S. 2830 (as passed by the House of Rep-

resentatives on August 3, 1990), and requires that titles XIX, XX, XXI, XXII,

XXIII, XXIV, XXVI, XXVII, and XXVIII of S. 2830 (as passed by the House of Repres-

entatives on August 3, 1990) shall be carried out only as provided in advance in

appropriations Acts.

The Senate amendment contains no comparable provision.

The Conference substitute deletes the House provision.

SUBTITLE C-EFFECTIVE DATE

(20) Effective date; readjustment of support levels (H. 1501)

The House bill provides that title I and the amendments made by that title will

cease to be effective on July 1, 1992, if legislation to implement an agreement of

the Uruguay Round of the General Agreement on Tariffs and Trade (GATT) for inter-

national agricultural trade is not enacted on or before June 30, 1992.

The Senate amendment contains no comparable provision.

The Conference substitute adopts the House provision with an amendment providing

that this title and the amendments made by this title shall become effective 1 day

after the enactment of the FACT Act, or December 1, 1990, whichever is earlier.

The Conference substitute also provides that if the United States does not enter

into within the context of section 1102 (A) of the Omnibus Trade and Competiveness

Act of 1988) an agriculture trade agreement under the General Agreement on Tariffs

and Trade (GATT) by June 30, 1992, then the Secretary of Agriculture must increase

program levels for export promotion programs by $1 billion and institute a market-

ing loan for wheat and feed grains, and may waive any minimum level for acreage

reduction programs. If no GATT agreement enters into force for the United States

by June 30, 1993, then the Secretary is required to consider (A) waiving all or

part of the reductions in agricultural spending required by this title, (B) rais-

ing the level of funds made available for export programs, and (C) instituting a

marketing loan program for wheat and feed grains. The Secretary is also authorized

to take any of the actions listed in (A) through (C). If the Secretary uses this

authority, the Secretary must take action under (A) and either or both (B) or (C).

Subsection (e) prohibits the Secretary from reducing income support, including

target prices, under section 1302.

Subsection (f) provides that subsections (a) and (b) will no longer apply if

Congressional "fast track" procedures become unavailable for a Uruguay Round agri-

cultural trade agreement.

The Managers have provided in this section for aggressive action to expand agri-

cultural exports in the event the current Uruguay Round of international trade ne-

gotiations is unsuccessful. The Managers are concerned by the reluctance of a few

nations, chiefly the European Community (EC), to commit to meaningful agricultural

policy reform. In the Managers' view, the Community's continued insistence on un-

acceptable terms (such as so-called "rebalancing" *2384 schemes to shut out U.S.
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oilseed and corn gluten exports) could jeopardize the entire Uruguay Round.

The mandatory marketing loan for wheat and feed grains will ensure that U.S.

products compete against subsidized foreign commodities in the event that a GATT

agreement is not reached. The Conference substitute also authorizes the Secretary

to waive any minimum acreage reduction levels. The Secretary of Agriculture, at

the Secretary's discretion, could increase the acres of U.S. land in production in

order to ensure the availability of ample quantities of U.S. grain for export.

Such action would further add to the cost of the European Community's Common Agri-

cultural Policy and encourage the Community to reduce trade-distorting subsidies.

The Managers also understand that increasing plantings alone could lead to a re-

duction in producer prices. It is for this reason explicitly that the Managers

have included a legislative mandate in subsection (e) that in no case may the Sec-

retary reduce the level of income support provided to producers. This is a specif-

ic prohibition on reducing the target prices for program crops.

It is important to understand the consequences of failure to reach agreement.

The Managers intend that U.S. programs to enhance export competitiveness be used

more aggressively, not less, if other countries are unwilling to reform protec-

tionist import barriers, high price supports and predatory export subsidies. To

that end, the Managers have endeavored to provide the Department of Agriculture

with a wide range of options to enhance U.S. agricultural competitiveness and ex-

ports in the event the Uruguay Round is not concluded successfully. (Sec. 1302)

TITLE II-BANKING, HOUSING, AND RELATED PROGRAMS

EXPLANATION OF THE STATEMENT OF MANAGERS ON TITLE II

The House and Senate bills differed as to Federal deposit insurance assessment

rate provisions. The Senate bill authorized the Federal Deposit Insurance Corpora-

tion to borrow from the Federal Financing Bank. The Senate bill contained a provi-

sion regarding priority of Federal Deposit Insurance Corporation claims.

The House and Senate bills contained different provisions concerning Federal

Housing Administration (FHA) mortgage insurance. The conferees adopted the FHA

provisions contained in the conference report accompanying S. 566, as described in

the following section by section analysis.

The provisions of the House and Senate bills regarding the extension of the Fed-

eral Crime Insurance Program and the National Flood Insurance Program were

identical.

The House receded to the Senate with an amendment that contains the flood and

crime insurance provisions provided in both bills, the FHA provisions of the hous-

ing conference report, and resolves the issues regarding FDIC assessments as de-

scribed in the following section by section analysis.

*2385 SECTION BY SECTION

SUBTITLE A-FEDERAL DEPOSIT INSURANCE ASSESSMENTS
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Section 2001. Short Title

The "FDIC Assessment Rate Act of 1990"

Section 2002. FDIC authorized to increase assessment rates as necessary to protect

insurance funds

Subsection (a) amends the Federal Deposit Insurance Act to permit the Board of

Directors of the Federal Deposit Insurance Corporation to set premiums for Bank

Insurance Fund (BIF) members at a rate determined by the Board to be appropriate

to maintain the reserve ratio at the designated reserve ratio or to increase the

actual reserve ratio of the BIF to the designated reserve ratio. If a higher rate

is not specified, the assessment rate will be 0.15 percent. Factors to be con-

sidered by the FDIC in setting the rate include the BIF's expected operating ex-

penses, case resolution expenditures, and income, and the impact of the assessment

rates on insured banks' earnings and capitalization.

Subsection (b) conforms the Savings Association Insurance Fund assessment rate

provisions to those of the BIF. If a higher rate is not specified, the assessment

rate will be not less than 0.23 percent from January 1, 1991, through December 31,

1993; 0.18 percent from January 1, 1994 through December 31, 1997; and 0.15 per-

cent from January 1, 1998.

Section 2003. FDIC authorized to make mid-year adjustments in assessment rates

Section 2003 amends the Federal Deposit Insurance Act to allow the FDIC to set

assessment rates at such times as the FDIC determines to be appropriate. Rate

changes must be announced not later than November 1 for the following January 1 to

June 30 semiannual period and not later than May 1 for the following July 1 to

December 31 semiannual period.

Technical and conforming amendments are made to various subsections of section 7

of the Federal Deposit Insurance Act to reflect the fact that (a) rates may be

changed on a semiannual basis and (b) that assessment credits can be announced on

a semiannual basis.

Section 2004. FDIC authorized to set designated reserve ratio as necessary in face

of significant risk of substantial losses to insurance fund

Section 2004 eliminates the 1.50 percent designated reserve ratio ceiling and

the requirement that investment earnings on reserves in excess of 1.25 percent of

insured deposits shall be distributed to fund members.

Section 2005. FDIC authorized to borrow from the Federal Financing Bank

Section 2005 permits the FDIC, on behalf of the Bank Insurance Fund or the Sav-

ings Association Insurance Fund, to borrow from the Federal Financing Bank. Such

borrowings are subject to the *2386 same obligations limitation as borrowings from
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private lenders. No implications about the ability of other agencies to borrow

from the Federal Financing Bank are intended.

SECTION-BY-SECTION OF THE HOUSE/SENATE CONFERENCE AGREEMENTS ON FHA PROVISIONS

SUBTITLE B-FHA MORTGAGE INSURANCE

Sec. 2101

Removes the termination date of FY 1990 from the $124,875 FHA mortgage limit.

Sec. 2102

Limits the insured principal obligation (including initial service charges, ap-

praisal, inspection, and other fees as the Secretary may approve) from exceeding

98.75 percent of the appraised value of the property (97.75 percent of the ap-

praised value in the case of a mortgage with an appraised value in excess of

$50,000), plus the amount of the mortgage insurance premium paid at the time the

mortgage is insured.

Sec. 2103

With respect to mortgages on 1- to 4-family dwellings that have been executed on

or after October 1, 1994, authorizes the Secretary to establish and collect at the

time of insurance a premium payment of 2.25 percent of the amount of the original

insured principal mortagage. Requires the Secretary to refund all of the remaining

unearned premium charges paid upon payment in full of the principal obligation

prior to the maturity date of the mortgage.

In addition to the premium paid at the time of insurance, the Secretary is au-

thorized to establish and collect annual premium payments in an amount equal to

0.50 percent of the remaining insured principal balance (excluding any premium

collected at the time of insurance and without taking into account delinquent pay-

ments or prepayments) for any mortgage involving an original principal obligation

that is (1) less than 90 percent of the appraised value of the property (as of the

date the mortgage is accepted for insurance) for the first 11 years of the mort-

gage; (2) greater than or equal to 90 percent of such value for the first 30 years

of the mortgage. For any mortgage involving an original principal obligation that

is greater than 95 percent of the appraised value of the property, the Secretary

is authorized to collect an annual premium during the 30 year period of the mort-

gage in an amount equal to 0.55 percent of the remaining insured principal balance

(excluding any premium collected at the time of insurance and without taking into

account delinquent payments or prepayments).

For mortgages executed during fiscal years 1991 and 1992, (after the effective

date of regulations) the Secretary is authorized to establish and collect at the

time of insurance, a single premium payment in an amount equal to 3.80 percent of

the amount of the original insured principal obligation of the mortgage. In addi-
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tion to this premium payment, the Secretary is authorized to establish and collect

annual premium payments in an amount equal to 0.50 percent *2387 of the remaining

insured principal balance (excluding any premium collected at the time of insur-

ance and without taking into account delinquent payments or prepayments), for any

mortgage involving an original principal obligation that is (1) less than 90 per-

cent of the appraised value of the property (as of the date the mortgage is accep-

ted for insurance), for the first 5 years of the mortgage term; (2) greater than

or equal to 90 percent of such value but equal to or less than 95 percent of such

value, for the first 8 years of the mortgage term; and (3) greater than 95 percent

of such value, for the first 10 years of the mortgage term.

For mortgages executed during fiscal years 1993 and 1994, the Secretary is au-

thorized to establish and collect at the time of insurance, a single premium pay-

ment in an amount equal to 3.00 percent of the amount of the original insured

principal obligation of the mortgage. In addition to this premium payment, the

Secretary is authorized to establish and collect annual premium payments in an

amount equal to 0.50 percent of the remaining insured principal balance (excluding

any premium collected at the time of insurance and without taking into account de-

linquent payments or prepayments), for any mortgage involving an original princip-

al obligation that is (1) less than 90 percent of the appraised value of the prop-

erty (as of the date the mortgage is accepted for insurance), for the first 7

years of the mortgage term; (2) greater than or equal to 90 percent of such value

but equal to or less than 95 percent of such value, for the first 12 years of the

mortgage term; and (3) greater than 95 percent of such value, for the first 30

years of the mortgage term.

Requires the Secretary to refund all of the unearned premium charges paid during

fiscal years 1991-1994 upon payment in full of the principal obligation of the

mortgage prior to maturity date.

Requires the Secretary to issue regulations to carry out this section and the

amendments made by this section not later than the expiration of the 90 day period

beginning on the date of the enactment of the Act.

Sec. 2104

In determining whether there is a surplus for distribution to mortgagors under

this section, the Secretary shall take into account the actuarial status of the

entire Fund.

Sec. 2105

Requires the Secretary to ensure that the Mutual Mortgage Insurance Fund attains

a capital ratio of not less than 1.25% within 24 months after the date of the en-

actment of this subsection and maintains such ratio thereafter.

Requires the Secretary to ensure that the Mutual Mortgage Insurance Fund attains

a capital ratio of not less than 2.0% within 10 years after the date of the enact-

ment of this subsection, and to ensure that the Fund maintains at least such cap-

ital ratio at all times thereafter.
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Upon the expiration of the 24-month period beginning on the date of the enact-

ment of this subsection, the Secretary must submit to the Congress a report de-

scribing the actions the Secretary *2388 will take to ensure that the Mutual Mort-

gage Insurance Fund attains the capital ratio required above.

Provides definitions for this subsection:

(A) The term "capital" means the economic net worth of the Mutual Mortgage In-

surance Fund, as determined by the Secretary under the annual audit below.

(B) The term "economic net worth" means the current cash available to the Fund,

plus the net present value of all future cash inflows and outflows expected to

result from the outstanding mortgages in the Fund.

(C) The term "capital ratio" means the ratio of capital to unamortized insur-

ance-in-force.

(D) The term "unamortized insurance-in-force" means the remaining obligation on

outstanding mortgages which are obligations of the Mutual Mortgage Insurance Fund,

as estimated by the Secretary.

Requires the Secretary to annually conduct an independent actuarial study of the

Mutual Mortgage Insurance Fund and to report annually to the Congress on the fin-

ancial status of the Fund.

If, pursuant to the required independent annual actuarial study of the Mutual

Mortgage Insurance Fund, the Secretary determines that the Mutual Mortgage Insur-

ance Fund is not meeting the operational goals as outlined below, the Secretary is

prohibited from issuing distributions, and may, by regulation, propose and imple-

ment any adjustments to the insurance premiums established above. Upon determining

that a premium change is appropriate under the preceding sentence, the Secretary

must immediately notify Congress of the proposed change and the reasons for the

change. Such premium change will take effect not earlier than 90 days following

such notification, unless the Congress acts during such time to increase, prevent,

or modify the change.

Establishes the operational goals as-

(A) maintaining an adequate capital ratio;

(B) meeting the needs of homebuyers with low downpayments and first-time home-

buyers by providing access to mortgage credit;

(C) minimizing the risk to the Fund and to homeowners from homeowner default;

and

(D) avoiding adverse selection.

Sec. 2106

Amends the termination date of the Home Equity Conversion Program from September

30, 1991 to September 30, 1995.

Establishes that the total number of mortgages insured may not exceed 25,000.

SUBTITLE C-AUCTION OF FEDERALLY INSURED MORTGAGES

Section 207. Auction of multifamily mortgages

H.R. CONF. REP. 101-964 Page 651
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



Amends Section 221(g)(4) of the National Housing Act to require the Department

of Housing and Urban Development (HUD), in lieu of accepting assignment of the

original credit instrument and the mortgage securing the credit instrument in ex-

change for receipt of debentures, to arrange for the sale of the beneficial in-

terests in the *2389 mortgage loan through an auction and sale of the mortgage

loan, participation certificates, or other mortgage-backed obligations in a form

acceptable to HUD. Requires HUD to arrange the auction and sale at a price, to be

paid to the mortgagee, of par plus accrued interest to the date of sale. Provides

that the sale price also include the right to a subsidy payment.

Requires HUD to conduct a public auction to determine the lowest interest rate

necessary to accomplish a sale of the beneficial interests in the original credit

instrument and the mortgage securing this credit instrument.

Requires a mortgagee, who elects to assign a mortgage, to provide HUD and per-

sons bidding at the auction a description of the characteristics of the original

credit instrument and mortgage securing the original credit instrument, including

the principal mortgage balance, original stated interest rate, service fees, real

estate and tenant characteristics, the level and duration of applicable federal

subsidies and any other information determined by HUD to be appropriate. Requires

HUD to provide information regarding the status of the property relating to the

Emergency Low Income Housing Preservation Act of 1989 with respect to various pre-

payment provisions.

Requires HUD, upon receipt of the mortgagee's written description of the credit

instrument, to promptly advertise for auction and publish mortgage descriptions in

advance of the auction. Authorizes HUD to wait up to 6 months to conduct the ac-

tion but prohibits HUD from holding the auction before 2 months after receiving

the mortgagee's written notice of intent to assign its mortgage to HUD.

Requires HUD in any auction to accept the interest rate bid for purchase that

HUD determines to be acceptable and requires HUD to publish the accepted bid in

the Federal Register.

Requires settlement to occur not later than 30 business days after the winning

bidders are selected in the auction, unless HUD determines that extraordinary cir-

cumstances require an extension.

Authorizes mortgagees to retain all rights to assign the mortgage loan to HUD if

there are no acceptable bids received or settlement does not occur within the re-

quired time period.

Requires HUD, as part of the auction process, to agree to provide a monthly in-

terest subsidy payment from the General Insurance Fund to the purchaser of the

original credit instrument or the mortgage securing the credit instrument. Sets

forth the manner in which subsidy payments are to be made.

Authorizes HUD to require that mortgage loans or participation certificates

presented for assignment are to be auctioned off with servicing rights as whole

loans and retained by the current servicer.

Requires HUD, to the extent practicable, to encourage State housing finance

agencies, nonprofit organizations, tenant organizations and mortgagees, particip-

ating under an Emergency Low Income Housing Preservation plan of action, to parti-
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cipate in the auction.

Requires HUD to implement the requirements under this Section within 30 days

from the enactment date and not subject them to the requirement of prior issuance

of regulations in the Federal *2390 Register. Requires HUD to issue implementing

regulations within 6 months of the enactment date.

Prohibits any of these provisions from diminishing or impairing the low income

use restrictions applicable to the project under the original regulatory agreement

or the revised agreement entered into pursuant to the Emergency Low Income Housing

Preservation Act or other agreements for the provision of federal assistance to

the housing or its tenants.

Provides that these provisions do not apply after September 30, 1995, and re-

quires HUD to report to the Congress on these provisions not later than January 31

of each year (beginning in 1992).

TITLE II-COMMITTEE ON BANKING, FINANCE AND URBAN AFFAIRS

SEC. 2301. EXTENSION OF THE FEDERAL CRIME INSURANCE PROGRAM

(a) General authority

Section 1201(b) of the National Housing Act (12 U.S.C. 1749bbb(b)) is amended by

extending the Federal Crime Insurance Program for four years until September 30,

1995.

(b) Continuation of existing contracts

Section 1201(b)(1) of the National Housing Act (12 U.S.C. 1749bbb(b)(1)) is

amended to allow policy holders to retain their coverage until contracts expire on

September 30, 1996, in the event the Federal Crime Insurance Program is termin-

ated.

(c) Limitation of premiums

Section 542(c) of the Housing and Community Development Act of 1987 (12 U.S.C.

1749bbb-10c) is amended by extending the limitation on premiums to no more than 15

percent until September 30, 1995.

SEC. 2302. EXTENSION OF THE NATIONAL FLOOD INSURANCE PROGRAM

(a) General authority

Section 1319 of the National Flood Insurance Act of 1968 (42 U.S.C. 4026(a)) is

amended by extending the National Flood Insurance Program for four years until

September 30, 1995.

(b) Emergency implementation
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Section 1336(a) of the National Flood Insurance Act of 1968 (42 U.S.C. 4056(a))

is amended by extending the emergency phase of the National Flood Insurance Pro-

gram until September 30, 1995. Under the emergency phase, the program offers lim-

ited coverage and reduced premium rates to communities until flood studies are

performed to determine Flood Insurance Rate Maps (FIRMS) and floodplain management

ordinances are developed and adopted by the communities.

(c) Extension of limitation on premiums

Section 541(d) of the Housing and Community Development Act of 1987 (42 U.S.C.

4015), is amended by extending the limitation on premiums to no more than 10 per-

cent until September 30, 1995.

*2391 (d) Extension of erosion provisions

Section 1306(c)(7) of the National Flood Insurance Act of 1968 (42 U.S.C.

4013(c)(7)) is amended by extending the relocation/demolition program for four

years until September 30, 1995. The program enables homeowners with flood insur-

ance coverage to file a claim for structures which are subject to imminent danger

of collapse or subsidence due to water exceeding anticipated cyclical levels.

(e) Inclusion of costs in premiums

1. Estimates of premium income.-Section 1307(a) of the National Flood Insurance

Act of 1968 (42 U.S.C. 4014(a)) is amended by including administrative expenses

and mapping expenses incurred in carrying out the flood insurance program and the

floodplain management programs in a policy service fee. This fee is not subject to

any agents' commissions, company expense allowances or state or local premium

taxes.

2. Establishment of chargeable premium rates.-Section 1308 of the National Flood

Insurance Act of 1968 (42 U.S.C. 4015) is amended by allowing the policy service

fees of the estimated premium to actually be charged. These fees include the ad-

ministrative costs of the flood insurance program and the floodplain management

costs including mapping expenses.

3. National flood insurance fund.-Section 1310(a)(4) of the National Flood In-

surance Act of 1968 (42 U.S.C. 4017(a)(4)) is amended by allowing administrative

expenses to be paid out of the National Flood Insurance Fund subject to appropri-

ations.

4. Administrative expenses.-Section 1375 of the National Flood Insurance Act of

1968 (42 U.S.C. 4126) is amended to allow all administrative expenses received by

policy service fees to be paid from the National Flood Insurance Fund subject to

appropriations.

5. Exception to limitation on premium increases.-Section 541(d) of the Housing

and Community Development Act of 1987 (U.S.C. 4015 note) is amended to allow the

total increase in fees and premiums to exceed the 10 percent cap for fiscal year

1991. Premium increases due to insurance losses, however remain capped at 10%.
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After fiscal year 1991 all administrative expenses (subject to appropriations) and

program costs will be paid out of the National Flood Insurance fund and future

premium increases will be limited to 10 percent.

TITLE III-STUDENT LOANS AND LABOR PROVISIONS

PENSION PROVISIONS

A. USE OF EXCESS PENSION PLAN ASSETS

1. Employer reversions

2. Transfers of excess pension assets to retiree health accounts

B. INCREASE IN PREMIUM RATES PAYABLE TO THE PENSION BENEFIT GUARANTY

CORPORATION

House bill

To effectuate the policy changes contained in the House bill, amendments to both

the Internal Revenue Code and the Employee *2392 Retirement Income Security Act of

1974 (ERISA) are necessary. Thus in the House bill, amendments to ERISA were con-

tained in Title III (Committee on Education and Labor) and amendments to the In-

ternal Revenue Code were contained in Title XIII (Committee on Ways and Means).

For a description of those provisions, see the relevent titles of H. Rept. 101-881

(101st Cong. 2d session).

Senate amendment

Unlike the House bill, the Senate amendment contained duplicate provisions

amending both the Code and ESIRA. For a description of those provisions, see Title

X (provisions of the Senate Labor and Human Resources Committee) and Title VII

(provisions of the Senate Finance Committee) of the Senate amendment.

Conference agreement

To avoid confusion, both the statutory language implementing the conference

agreement and the statement of managers appear in neither the labor or revenue

titles of the bill. Instead, the agreement and statement are contained in a separ-

ate pension title: Title XII. This title has been jointly agreed to by conferees

from the House Committees on Education and Labor and Ways and Means and the Senate

Committees on Labor and Human Resources and Finance.

RECONCILIATION CONFERENCE REPORT: LABOR CIVIL PENALTIES

HOUSE PROVISIONS

The House bill provided for:
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(1) a seven-fold increase in the maximum allowable civil penalties for viola-

tions of the Occupational Safety and Health Act, plus mandatory minimum penalties

of $7000 for each willful violation, $1,000 for each repeat violation, $700 for

each serious violation, and $700 for each violation determined not to be serious;

(2) a five-fold increase in the maximum allowable civil penalties for viola-

tions of the Federal Mine Safety and Health Act, plus mandatory minimum penalties

of $1000 for violations of mandatory health or safety standards, and $1000 for

each day during which there is a failure to correct a violation;

(3) a ten-fold increase in the maximum allowable civil penalties for child

labor violations under the Fair Labor Standards Act, plus mandatory minimum penal-

ties of $1000 for each violation relating to child labor; and

(4) new civil penalties for certain unfair labor practices under the National

Labor Relations Act: a $1000 minimum and $10,000 maximum per affected individual

for violations of sections 8(a)(3) and 8(b)(2) of the NLRA, and the same minimum

and maximum penalties for violations of sections 8(a)(5) and 8(b)(3) of the NLRA.

(Sections 8(a)(3) and 8(b)(2) prohibit employers and unions from discriminating

against individuals who engage in protected activity; sections 8(a)(5) and 8(b)(3)

require employers and unions to engage in good faith collective bargaining.)

*2393 SENATE PROVISIONS

The Senate bill provided for (1) a five-fold increase in the maximum allowable

civil penalties for violations of the Occupational Safety and Health Act; and (2)

a three-fold increase in the maximum allowable civil penalties for violations of

the Federal Mine Safety and Health Act.

CONFERENCE AGREEMENT

1. OSHA penalties

When the Occupational Safety and Health Act was enacted in 1970, it authorized a

number of civil penalties: fines up to $10,000 for each willful or repeated viola-

tion of the Act; fines up to $1,000 for each serious or other-than-serious viola-

tion; fines up to $1,000 for each violation of the posting requirements; and fines

up to $1,000 per day beyond a stated abatement date for failure to correct a viol-

ation. The maximum civil penalties under the OSH Act have never been increased.

Simply to keep pace with inflation, the OSH Act maximum civil penalties must be

increased more than threefold.

But returning OSH Act civil penalties to their original 1970-level will not be

enough to deter violations and ensure adequate enforcement by the Occupational

Safety and Health Administration (OSHA). In recent years, Congress has conducted

oversight hearings on OSHA civil and criminal enforcement efforts. One major con-

clusion from those hearings is that OSHA has not lived up to its stated purpose:

to "assure so far as possible every working man and woman in the Nation safe and

healthful working conditions."

In an effort to provide effective civil penalties, the conferees have increased
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the existing maximum penalty levels by seven times. Under the conference agree-

ment, the maximum allowable penalties will be: $70,000 for each willful or re-

peated violations; $7,000 for each serious or other-than-serious violation; $7,000

for each violation of the posting requirements; and $7,000 per each day beyond a

stated abatement date for failure to correct a violation.

These amounts are discretionary ceilings. In practice, most fines imposed are a

fraction of the maximum penalty. In order to ensure that the most egregious viol-

ators are in fact fined at an effective level, the conferees also have adopted a

mandatory minimum penalty of $5,000 for a willful violation of the OSH Act.

As enforced by OSHA and interpreted by the courts, a willful violation exists

when there is an intentional and knowing violation of statutory requirements. For

example, "willfulness" has been held to involve knowing, conscious and deliberate

flouting of the Act and to include the element of obstinate refusal to comply. See

Frank Irey, Jr., Inc. v. Occupational Safety and Health Review Commission, 519

F.2d 1200 (3d Cir.), affirmed, , 430 U.S. 442 (1975). Other courts have held that

a willful violation is one involving voluntary action, done either with an inten-

tional disregard of, or plain indifference to, the statutory requirements. See

L.R. Willson & Sons v. Donovan, 685 F.2d 664 (D.C. Cir. 1982); Georgia Elec. Co.

v. Marshall, 595 F.2d 309 (5th Cir. 1979). Moreover, the conferees understand that

under current OSHA practice, only employers *2394 that deliberately engage in a

serious violation, or knowingly and intentionally violate the recordkeeping and

reporting requirements, are subject to a willful citation. Thus the mandatory min-

imum penalty adopted by the conferees targets the most extreme violators.

The new mandatory OSH Act minimum penalty applies only to willful violations. No

minimums are imposed for repeated, serious, non-serious or posting violations, or

for failure to correct a violation. The mandatory minimum penalty for a willful

violation is a penalty floor that is not intended to become a penalty ceiling. The

conferees expect OSHA to issue fines well above this mandatory minimum level when

the willful violation warrants such a penalty. At the same time, the conferees

note that this mandatory minimum level applies to initial, assessed penalties.

OSHA's existing authority to settle particular cases for amounts that are less

than the penalties initially assessed remains unchanged, even in instances where

the employer has been cited for a willful violation. The conferees do not intend

to deprive the agency of the flexibility to settle cases involving willful viola-

tions, where appropriate, for amounts which are less than the mandatory minimums.

According to the Congressional Budget Office, the changes in OSH Act civil pen-

alties will produce nearly $900 million in new federal revenues over five years.

The conferees expect OSHA to assess significantly higher penalties across-

the-board given the seven-fold increase in the maximum allowable penalty. All rev-

enues collected under this provision will be deposited in the United States Treas-

ury for purposes of federal deficit reduction.

2. MSHA penalties

The Federal Mine Safety and Health Act currently provides for a civil penalty of
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not more than $10,000 against an operator for each violation of a mandatory health

or safety standard or other violation of the Act, and a civil penalty of not more

than $1,000 against an operator for each day during which that operator fails to

correct a cited violation of the Act. In the 21 years since the imposition of

civil penalties for federal mine safety violations, these penalties have not been

increased, while the cost of living has increased by nearly 360 per cent. In order

simply to restore the civil penalty ceilings to their original level, the confer-

ees must more than triple the ceilings. But a simple restoration will not achieve

penalty levels high enough to serve as an effective deterrent to future violations

of the Act. Thus the conferees have agreed to a five-fold increase in the maximum

civil penalties. According to the Congressional Budget Office, this increase will

produce nearly $250 million in additional federal revenues over the next five

years. The conferees expect MSHA to assess significantly higher penalties across-

the-board given the five-fold increase in the maximum allowable penalty.

3. Child labor penalties

The conferees have agreed to amend the Fair Labor Standards act to create a

civil penalty ceiling of $10,000 for each violation of the FLSA provisions relat-

ing to child labor. The conferees have agreed to drop the minimum $1,000 penalty

that was included in *2395 the House provision. The increase in the maximum pen-

alty for child labor violations responds to the documented need for enhanced en-

forcement in this area. Raising the maximum level will help deter violations and

assist the Department of Labor in its enforcement of the law regulating child

labor. According to the Congressional Budget Office, the changes in FLSA child

labor civil penalties will produce $15 million in new federal revenues over the

next five years. The FLSA has been modified to specify that these revenues will go

to the U.S. Treasury and not to the Department of Labor.

4. National Labor Relations Act penalties

The conferees have agreed to drop the House provision relating to new NLRA civil

penalties.

TITLE IV-MEDICARE/MEDICAID

1. Reductions in Payments for Capital-Related Costs of Inpatient Hospital

Services for Fiscal Year 1991 (Section 12001 of the House Bill, section 6101 of

the Senate amendment)

Present law

Capital-related costs (including depreciation, interest, and rent) are excluded

from the prospective payment system (PPS) until September 30, 1991. Until that

time, capital costs continue to be reimbursed on a cost basis.

The Omnibus Budget Reconciliation Act of 1987 (OBRA 1987) reduced payment
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amounts for capital-related costs by twelve percent for FY 1988 beginning January

1, 1988, and fifteen percent for FY 1989. The Omnibus Reconciliation Act of 1989

(OBRA 1989) reduced payment amounts by fifteen percent for FY 1990, beginning

January 1, 1990. Sole community hospitals are exempted from capital-related pay-

ment reductions. Current law would pay hospitals 100 percent of their capital-re-

lated costs in FY 1991.

House bill

Extends the capital-related payment reduction of 15 percent through FY 1991.

Rural primary care hospitals are exempted from the reductions. Extends the exemp-

tion of sole community hospitals and essential access community hospitals (EACH)

from the payment reductions.

Effective date: Enactment.

Senate amendment

Similar provision, except provides for a 10 percent reduction for capital-re-

lated payments attributable to portions of cost reporting periods or discharges

occurring from October 1, 1991 and ending September 30, 1995. Requires the Secret-

ary to provide prospective payments for capital-related costs at rates determined

in a way that assures that the aggregate payments for such capital-related costs

are not greater or less than those that would have been made for portions of cost

reporting periods occurring during FY 1992, under the 10 percent capital reduc-

tion.

*2396 Provides that the Secretary may continue payment for fixed capital-related

costs on a reasonable cost basis, subject to the percentage reduction.

Effective date: Enactment.

Conference agreement

MEDICARE PART A

1. Capital Reimbursement

Conference agreement

The conference agreement includes the Senate amendment, with an amendment

providing the Secretary with the flexibility to adjust either or both the operat-

ing or captial payments, so long as the net reduction is 10 percent of what would

have been othewise paid on a reasonable cost basis for capital costs in that fisc-

al year. The 10 percent reduction in capital-related costs under (b) is applicable

only to subsection (d) hospitals. The reduction is equal to a 10 percent reduction

of the amount of payments attributable to capital-related costs that would other-

wise have been made to subsection (d) hospitals during such a fiscal year. Prior

to the start of the fiscal year, the Secretary may estimate the 10 percent reduc-

tion based on the best available data.
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The conferees anticipate that the Secretary may allow for a transition in fold-

ing capital into the prospective payment system. The conferees note that capital-

related payments are excluded from PPS through September 30, 1991. The Secretary

is required to develop a system for reimbursing capital on a prospective basis

prior to that date. The conferees wish to reaffairm their intent to review the

Secretary's proposal at such time as the Secretary issues a notice of proposed

rule-making on capital reimbursement.

The conferees note that the Congressional Budget Office (CBO) currently projects

that the total expenditures under Part A will increase from $52.7 billion to $58.3

billion, an increase of 10.6 percent, between FY 1991 and FY 1992, after imple-

mentation of the proposed reductions in payment incorporated in this report. Given

this rate of increase, the conferees believe there is more than sufficient flexib-

ility to assess, and to adjust as appropriate, capital payment policy prior to Oc-

tober 1, 1991.

2. Prospective Payment Hospitals (Section 12002 of the House Bill, Sections

6102, 6103, 6106(c), and 6106(j) of the Senate amendment)

Present law

(a) Changes in Hospital Update Factors.-PPS payment rates are updated each year

by the use of an "update factor." For FY 1988-1990, separate update factors have

applied to hospitals according to location (large urban, other urban, or rural).

Current law would end this distinction beginning in FY 1991. For FY 1991 and sub-

sequent years, the Secretary is required to increase the PPS payment rates by the

projected increase in the market basket index, an inflation index which measures

changes in the costs of goods and services purchased by hospitals.

*2397 (b) Updates for Rural and Inner-City Hospitals.-For FY 1990, rural, other

urban, and large urban hospitals received separate PPS update factors for dis-

charges occurring on or after January 1, 1990. Under current law, the increase in

PPS payment rates for FY 1991 is set equal to the projected increase in the hos-

pital market basket index.

(2) Disproportionate Share Adjustment.-(A) Increase for Large Urban Hospit-

als.-Disproportionate share payments are paid to urban hospitals that have 100 or

more beds and rural hospitals with 500 or more beds, and a low-income patient per-

centage of 15 percent or more. The adjustment is increased by 0.6 percentage

points for each 1.0 percentage point increase in the proportion of low income pa-

tients between 15 and 20.2, and by 0.65 for each 1.0 percentage point increase

above 20.2 percent. Thus the adjustment is based upon the formula (P-15.6 + 2.5 or

(P-20.2) .65 + 5.62, respectively, where "P" is the proportion of low income pa-

tients.

(B) Increase for Hospitals with Disproportionate Indigent Care Revenues.- Cer-

tain other urban hospitals qualify for a disproportionate share adjustment if the

hospital is located in an urban area, has more than 100 beds, and can demonstrate

that its net inpatient care revenues from other than Medicare and Medicaid payable
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by State and local governments for indigent care exceed 30 percent of the hospit-

al's net inpatient revenue. These hospitals receive a disproportionate share ad-

justment of 30 percent.

(C) Repeal of Sunset.-The disproportionate share adjustment expires at the end

of FY 1995.

(D) No Restandardizing for Recent Adjustments.-The Secretary is required to ad-

just standardized amounts to insure that additional payments to disproportionate

share hospitals do not increase the aggregate payments made under PPS. OBRA 1989

increased the amount of disproportionate share hospital payments. Although this

provision was intended to increase aggregate payments to PPS hospitals, the re-

quirement for adjustments in standardized amounts was not modified. The Secretary

made use of a general authority to make exceptions and adjustments in PPS rates to

provide for the additional payments without restandardizing.

(c) Phase-in of Area Wage Index Update for FY 1991.-Under PPS, the labor-related

portion of fixed payment amount for each discharge is adjusted by a wage index

which reflects the relative level of hospital wages in the particular geographic

area compared to national average hospital wages. The wage index is based on a

1984 survey of wages and wage-related costs, adjusted for inflation, conducted by

the Health Care Financing Administration (HCFA).

OBRA 1987 directed the Secretary to propose a new wage index for FY 1991, re-

flecting, to the extent feasible, the earnings and paid hours of employment by oc-

cupational category. However, after evaluating the 1988 wage survey, it was de-

termined that collecting earnings and paid hours by occupational category was not

feasible, and the survey designed to collect this data was not used (Federal Re-

gister, Vol. 55, No. 90, May 9, 1990, p. 19444). The FY 1991 wage index proposed

by the Secretary does not take occupational mix into account. Instead, the Secret-

ary has proposed a new wage index, effective October 1, 1990, based on calendar

year 1988 wage data.

*2398 The FY 1991 Continuing Appropriations, H.J. Res. 655, extends the area

wage index applicable to hospitals during FY 1990 for discharges occurring on or

after October 1, 1990, and before October 20, 1990.

(d) Permanent Extension of Regional Floor on Standardized Amounts.-If the re-

gional standardized amount for large urban, other urban, or rural hospitals in a

census region is higher than the national standardized amount for such hospitals,

payment to those hospitals in that region is based upon 85 percent of the national

standardized amount and 15 percent of the regional standardized amount for fiscal

years beginning with fiscal year 1988 and ending with fiscal year 1990. This pro-

vision is known as the regional floor.

The FY 1991 Continuing Appropriation, H.J. Res. 655, extends the current region-

al floor on standardized amounts through October 20, 1990.

(e) Reporting Requirements.-OBRA 1987 directed the Secretary to develop a uni-

form hospital reporting demonstration project in two States (the Secretary selec-

ted California and Colorado). In those States, hospitals are required to report

statistical and cost information using a uniform reporting format developed by the

Secretary.

H.R. CONF. REP. 101-964 Page 661
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



(f) Responsibilities and Reporting Requirements of Prospective Payment Assess-

ment Commission.-

(1) Expansion of Responsibilities.-The Prospective Payment Assessment Commission

(ProPAC) is a 17-member Commission appointed by the Director of the Office of

Technology Assessment (OTA). The statutory responsibilities of ProPAC are to: (a)

report recommendations to the Secretary of HHS on the appropriate annual increases

in standardized amounts and target amounts for inpatient hospital services, and

(b) make recommendations to the Secretary on changes in DRG classification or

weighting factors and report to Congress its evaluation of any changes made by the

Secretary.

(2) Reporting Requirements for Commission and Secretary.-

(A) By March 1 of each year, ProPAC is required to report to the Secretary its

recommendations for the hospital update factor. In addition, the House Committee

on Appropriations has directed ProPAC to submit an annual report to Congress on

the impact of PPS on the American health care system; ProPAC currently publishes

this report on June 1 of each year.

(B) The Secretary, by March 1 of each year, is required to report to the Con-

gress an initial estimate of the update factor he will recommend for the coming

year. By May 1 of each year, the Secretary is required to publish an updated re-

commendation on the update for public comment, taking ProPAC's recommendation into

account; the publication is required to include ProPAC's March 1 report. By

September 1, the Secretary is required to publish a final recommendation on the

update factor.

(C) The OTA is required to report annually to Congress on the functioning and

progress of the Commission.

(3) Composition of Commission.-In selecting the ProPAC Commissioners, the Dir-

ector of the Office of Technology Assessment (OTA) is directed to include national

experts, who provide a mix of *2399 different professionals, broad geographic rep-

resentation, and a balance between urban and rural representatives, including

physicians and registered professional nurses, employers, third party payors, in-

dividuals skilled in the conduct and interpretation of biomedical, health ser-

vices, and health economics research, and individuals having expertise in the re-

search and development of technological and scientific advances in health care.

(g) Physician Assistant Hospital Payment Offset.-OBRA 1986 provided for direct

Medicare payment for services of physician assistants and authorized the Secretary

to reduce the amount of payments otherwise made to hospitals and skilled nursing

facilities in order to avoid duplicate payments for the costs of those services.

(h) Determination of Reasonable Costs Relating to Swing Beds.-Reimbursement to

hospitals for extended care services in swing beds is limited to the average of

the Medicaid skilled nursing facility rates for the State. However, OBRA 87 elim-

inated in the Medicaid program the distinction between skilled nursing facilities

and intermediate care facilities and established a new category of provider, nurs-

ing facility.

(i) Reduction in Indirect Medical Education Payments.-Medicare pays teaching

hospitals an additional amount to reflect the indirect costs associated with
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graduate medical education programs. Payment for each discharge is increased by

approximately 7.65 percent (on a curvilinear basis) for each 10 percent increase

in the ratio of interns and residents to beds. The adjustment is scheduled to in-

crease to 8.29 percent in FY 1996, when the disproportionate share adjustment is

scheduled to expire.

House bill

(a) Changes in Hospital Update Factors.-Provides the following hospital update

factors for fiscal years 1991 through 1995: for FY 1991, the market basket minus

2.0 percentage points; for FY 1992, the market basket minus 3.55 percentage

points; for FY 1993, the market basket minus 1.0 percentage point; and for FY

1994-1995, the full market basket increase.

(b) Updates for Rural and Inner-City Hospitals.-

(1) Phase-out of Separate Average Standardized Amounts.-Further amends update

factors established in (a), above, adjusting the update for hospitals in rural

areas each year by an equal annual factor beginning with FY 1991 and ending with

FY 1995, such that the gap between the rural and other urban standardized amounts

would be closed by the beginning of FY 1995.

For discharges occurring in a fiscal year beginning on or after October 1, 1995,

requires the Secretary to compute two average standardized amounts for hospitals

located in large urban areas and for hospitals located in other areas. A single

update factor, the market basket increase, will then be applied to hospitals loc-

ated in both large urban areas and other areas, for discharges occurring in a

fiscal year beginning on or after October 1, 1995.

(2) Disproportionate Share Adjustment.-(A) Increase for Large Urban Hospit-

als.-Increases the disproportionate share adjustment for urban hospitals with 100

or more beds by increasing the multiplier in the formulas, phased-in over the fol-

lowing fiscal years: (i) hospitals where the disproportionate patient percentage

("P") is between *2400 15 and 20.2 percent: for FY 1991, (P cents 15).65 + 2.5;

for FY 1992, (P cents 15).65 + 2.5; for FY 1993, (P cents 15).7 + 2.5; for FY

1994, (P cents 15).8 + 2.5; for FY 1995, (P cents 15).85 + 2.5. (II) hospitals

where the disproportionate patient percentage ("p") is over 20.2: for FY 1991 and

FY 1992, (p cents 20.2).8 + 5.88; for FY 1993, (p cents 20.2).9 + 6.14; for FY

1994, (p cents 20.2).95 + 6.66; for FY 1995, (p cents 20.2) + 6.92.

(B) Increase for Hospitals With Disproportionate Indigent Care Revenues.- In-

creases the disproportionate share adjustment for hospitals that qualify on the

basis of revenue for indigent care received from State and local governments to 35

percent.

(C) Repeal of the Sunset.-Makes the disproportionate share adjustment permanent.

(D) No Restandardizing for Recent Adjustments.-(i) Requires that the Secretary not

include the additional disproportionate share payments made as a result of the en-

actment of OBRA 1989; (ii) Requires that the Secretary not include the additional

disproportionate share payments made as a result of the enactment of OBRA 1990

when standardizing updated PPS payment amounts.
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(c) Phase-in of Area Wage Index.-For fiscal year 1991, requires the Secretary to

apply a blended wage index that consists of 75 percent of the area wage index

based on the calendar year 1988 survey, and 25 percent of the area wage index as

determined using the calendar year 1984 survey. For fiscal years 1992 and 1993,

requires the Secretary to apply the new area wage index based on solely the 1988

data.

Requires the Secretary to collect data on compensation and paid hours of employ-

ment in each occupational category, including the compensation of contract employ-

ees, and provide the data to ProPAC. Using this data, requires the Secretary to

analyze and make recommendations to congress on adjusting the area wage index for

occupational mix, by June 1, 1993.

(d) Permanent Extension of Regional Floor on Standardized Amounts.-Makes the re-

gional floor permanent. Requires the Secretary to extend the regional floor on a

budget-neutral basis.

(e) Reporting Requirements.-Requires hospitals receiving disproportionate share

adjustments, regional referral centers, sole community providers, Medicare-de-

pendent small rural hospitals, and EACH facilities to report statistics and cost

information using the uniform reporting format developed by the Secretary under

the demonstration project.

(f) Responsibilities and Reporting Requirements of Prospective Payment Assess-

ment Commission.-

(1) Expansion of Responsibilities.-

(A) Requires ProPAC, in addition to its other functions, to make recommendations

for each fiscal year to the Senate Finance Committee and House Ways and Means Com-

mittee on changes in any existing Medicare prospective payment systems for insti-

tutional services and on development of new institutional reimbursement policies.

Reports are to include recommendations relating to: (a) payment to PPS hospitals,

including DRG classification, adjustments for severity, and capital reimbursement,

along with recommendations on the effectiveness and quality of U.S. health deliv-

ery systems and the effect of Medicare institutional reimbursement; (b) payment to

large urban hospitals, including treatment of charity *2401 care and bad debt and

the relation between Medicare and programs that pay for services to low-income in-

dividuals; (c) payments to rural hospitals, including appropriate responses to

problems with low occupancy, quality of care, and access to health care services;

and (d) changes in Medicare policies that will constrain the costs of health care

to employers.

(B) Eliminates the current requirement for recommendations to the Secretary on

DRG weighting factors and a report to Congress evaluating the Secretary's actions.

(2) Reporting Requirements for Commission and Secretary.-

(A) Requires ProPAC's March 1 report on the update factor to be submitted to the

Senate Committee on Finance and the House Committee on Ways and Means; the report

is to include ProPAC's general recommendations on the effectiveness and quality of

U.S. health delivery systems. Requires ProPAC to report to the Committees by June

1 preceding each fiscal year on its activities in the preceding fiscal year.

(B) Requires the Secretary, in addition to recommending an update factor, to re-
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commend other changes in existing prospective payment policies, and to include

these recommendations in the May 1 and September 1 reports. If the Secretary's re-

commendations differ from ProPAC's, the May 1 report is required to include an ex-

planation of why ProPAC's recommendations were not followed.

(C) Eliminates the annual OTA report.

(3) Composition of Commission.-Provides that the Commissioners are to include a

mix of different professions, rather than "professionals," and that the profes-

sions may include, but are not limited to, physicians and registered nurses.

(g) Physician Assistant Hospital Payment Offset.-Repeals the provision authoriz-

ing the Secretary to reduce payments to hospitals and skilled nursing facilities.

(h) Determination of Reasonable Costs Relating to Swing Beds.-Provides that pay-

ments to hospitals for the routine costs of extended care services in rural areas

in a State would be limited to the payments for such costs under the Medicare pro-

gram for freestanding skilled nursing facilities in such areas in the State.

Provides that the limit would be based on costs in the most recent year for which

cost reporting data are available trended forward in the same manner as the limits

currently applicable to skilled nursing facilities. Further specifies that if this

limit reduces payments to hospitals from those received in the previous year, the

reasonable cost of the services would be equal to the reasonable cost for the pre-

vious year.

(i) Reduction in Indirect Medical Education Payments.-No provision.

Effective date: (a) Applies to discharges occurring on or after January 1, 1991.

(b)(1) Applies to payments for discharges on or after January 1, 1991; provisions

relating to a single standardized amount for rural and other urban areas are ef-

fective October 1, 1995. (b)(2) Applies to discharges on or after July 1, 1991,

except that the provision relating to changes made by OBRA 1989 is effective as if

included in the enactment of OBRA 1989. (c) Enactment. (d) Applies to discharges

on or after October 1, 1990. (e) Applies to *2402 cost reporting periods beginning

on or after October 1, 1990. (f) Enactment. (g) Effective as if included in the

enactment of OBRA 1986. (h) Applies to services furnished on or after October 1,

1990.

Senate amendment

(a) Change in Hospital Update Factors.-Provides the following hospital update

factors for FY 1991 through 1995: for FY 1991, update the PPS rates by the market

basket minus 2 percent; for FY 1992, the market basket minus 1.5 percent; for FY

1993, the market basket minus 1.4 percent; and for FY 1994-1995, the full market

basket increase.

(b) Updates for Rural and Inner-City Hospitals.-(1) Phase-out of Separate Aver-

age Standardized Amounts.-Similar provision, except that requires the Secretary to

update rural standardized amounts by the full market basket increase during FY

1991-1993. For FY 1994, requires the Secretary to reduce by one-half the percent-

age difference between the average standardized amount for hospitals in large urb-

an areas or other areas and the average standardized amount for hospitals in rural
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areas. For FY 1995, the Secretary is required to provide an equal average stand-

ardized amount for rural and other urban hospitals by reducing the remainder of

the percentage difference between the rural and other urban hospital average

standardized amounts.

(2) Disproportionate Share Adjustment.-(A) Increase for Large Urban Hospit-

als.-No provision. (B) Increase for Hospitals With Disproportionate Indigent Care

Revenues.-No provision. (C) Repeal of the Sunset.-No provision. (D) No Restandard-

izing for Recent Adjustments.-Similar provision with respect to OBRA 1989 changes.

(c) Phase-in of Area Wage Index.-Similar provision. Requires ProPAC to examine

State level and other available data measuring earnings and paid hours of employ-

ment by occupational category of hospital workers. Requires the analysis to in-

clude the impact of variation in occupational mix on the computation of the area

wage index. Requires ProPAC to include the findings in its March 1991 report, and

make recommendations regarding the feasibility and desirability of modifying the

wage index computation to take into account occupational mix data.

(d) Permanent Extension of Regional Floor on Standardized Amounts.-No provision.

(e) Reporting Requirements.-No provision.

(f) Responsibilities and Reporting Requirements of Prospective Payment Assess-

ment Commission.-

(1) Expansion of Responsibilities.-

(A) Similar provision, except specifies that reports are to include recommenda-

tions relating to: (a) payment to PPS hospitals, including DRG classification, ad-

justments for severity, and capital reimbursement; and (b) additional payments to

hospitals under PPS, including payments to hospitals in large urban and rural

areas, including regional referral centers and sole community hospitals, payments

for indirect costs of medical education, disproportionate share adjustments, and

outlier payments. Further requires that recommendations include recommendations on

major revisions to PPS and hospital outpatient payments and recommendations on

*2403 payments to PPS-exempt hospitals, skilled nursing facilities, and home

health agencies.

(B) Eliminates the requirement for a report to Congress evaluating the Secret-

ary's actions.

(2) Reporting Requirements for Commission and Secretary.-

(A) Requires that ProPAC's March 1 report include any additional recommendations

developed under section (1), above, relating to institutional reimbursement for

the next fiscal year. Requires ProPAC to submit to Congress by June 1 of each

year, beginning with calendar 1991, a report examining the American health care

system, including cost and utilization trends, the financial condition of hospit-

als, and new cost containment methods used by private employers and insurers.

(B) Similar provision.

(C) Similar provision.

(3) Composition of Commission.-No provision.

(g) Physician Assistant Hospital Payment Offset.-No provision.

(h) Determination of Reasonable Costs Relating to Swing Beds.-No provision.

(i) Reduction in Indirect Medical Education Payments.-Reduces the adjustment to
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6.8 percent for FY 1991 through FY 1995, and to 7.4 percent for FY 1996 and later

years.

Effective date: (a) Applies to discharges occurring on or after January 1, 1991.

(b)(1) Applies to payments for discharges on or after January 1, 1991; provisions

relating to a single standardized amount for rural and other urban areas are ef-

fective October 1, 1994. (c) Enactment. (i) Applies to payment for discharges oc-

curring on or after January 1, 1991.

2. PPS Hospitals

Conference agreement

(a) Update Factors.-The conference agreement includes the Senate amendment

providing the following update factors for hospitals, applicable to payments for

discharges occurring on or after January 1, 1991: for FY 1991, the market basket

percentage increase minus 2.0 percentage points; for FY 1992, the market basket

percentage increase minus 1.6 percentage points; for FY 1993, the market basket

percentage increase minus 1.55 percentage points; and for FY 1994 and FY 1995, the

full market basket percentage increase.

(b) Updates for Rural and Inner-City Hospitals.-

(1) Phase-out of Separate Average Amounts.-The conference agreement includes the

House provision with the following amendments to rural hospital updates: for FY

1991, the market basket minus 0.7 percentage points; for FY 1992, the market bas-

ket percentage increase minus 0.6 percentage points; for FY 1993, the market bas-

ket percentage increase minus 0.55 percentage points; for FY 1994, the market bas-

ket percentage increase plus 1.5 percentage points; and for FY 1995, the market

basket percentage increase plus such percentage increase as necessary to provide

for the average standardized amount determined to equal the average standardized

amount for hospitals located in an urban area (not located in a large urban area).

*2404 OBRA 1989 required the Secretary to report to Congress by October 1, 1990

on a legislative proposal to eliminate separate average standardized amounts. The

conferees expect the Secretary to deliver a report making recommendations on fur-

ther modifications needed to affect the elimination of separate average standard-

ized amounts.

(2) Disproportionate Share Adjustment.-The conference agreement includes the

House provision with amendments. For hospitals with more than 100 beds where the

disproportionate patient percent is over 20.2: for discharges occurring on or

after January 1, 1991, and before September 30, 1993, (P-20.2) (.7) + 5.88; for

discharges occurring on or after October 1, 1993, (P-20.2) (.8) + 6.14. For such

hospitals where the disproportionate patient percent is between 15 and 20.2 per-

centage points: for discharges occurring on or after January 1, 1991, and before

September 30, 1993, (P-15) (.65) + 2.5; for discharges occurring on or after Octo-

ber 1, 1993, (P-15) (.7) + 2.5.

In eliminating the sunset on the disproportionate share adjustment, the confer-

ees made a conforming amendment to delete the indirect medical education factor,
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8.3 percent, that would have otherwise applied for discharges on or after October

1, 1995, if the disproportionate share adjustment sunset had not been eliminated.

(c) Phase-in of Area Wage Index.-The conference agreement includes the Senate

amendment, with an amendment requiring the Secretary to pay hospitals using a wage

index based solely on the 1988 wage data survey for discharges beginning on Janu-

ary 1, 1991.

The conferees note that the policy adopted through use of the 1984 wage survey

data for three months and the use of the 1988 wage survey data for nine months

achieves the goal of both bills by creating a 75/25 blend of such data in FY 1991.

(d) Permanent Extension of Regional Floor on Standardized Amounts.-The confer-

ence agreement includes the House provision, with amendments. The Secretary is re-

quired to extend the regional floor until September 30, 1993, and to make payments

for discharges occurring during the period beginning October 1, 1990 through Octo-

ber 20, 1990, in a budget neutral manner.

The Secretary is required to collect data on the input prices associated with

the non-wage-related portion of the adjusted average standardized amount. The con-

ferees expect that the Secretary will collect the data necessary to create a non-

labor cost index; create the index, and evaluate its application to hospital pay-

ments; and include the impact of that application on hospitals in the required re-

port to the Congress.

(e) Reporting Requirements.-The conference agreement does not include the House

provision.

(f) Responsibilities and Reporting Requirements of Prospective Payment Assess-

ment Commission.-

(1) Expansion of Responsibilities: The conference agreement include the House

provision, with amendments, requiring ProPAC to report annually to Congress, by

June 1, on trends in health care costs, payment of institutional providers, and

new methods of health care cost containment.

*2405 (2) Reporting Requirements for Commission and Secretary: The conference

agreement includes the House provision, with amendments. ProPAC is required to

conduct a study of hospital payment rates under State Medicaid programs and report

to Congress by not later than October 1, 1991.

(3) Composition of the Commission: The conference agreement does not include the

House provision.

The conferees note that the purpose of ProPAC is modified to focus on the devel-

opment of new reimbursement policies and modification of current reimbursement

policies which promote the delivery of efficient, accessible, high-quality health

care. The Commission would be directed to focus on payments to institutional pro-

viders, including hospitals, outpatient departments, skilled nursing facilities,

ambulatory surgical centers, and other facilities which may be defined in the fu-

ture.

In performing this function the conferees intend that ProPAC would include in

its analysis and recommendations, proposals for changes in policies regarding: (1)

payment of inner-city hospitals, including appropriate recognition of bad debt and

charity care costs; (2) payment or rural hospitals including recommendations on
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appropriate responses to issues affecting access to health care services in rural

areas; and (3) policies which help constrain the costs of health care to employ-

ers, including changes in Medicare and its payment policies which may affect other

payers.

(g) Physician Assistant Hospital Payment Offset.-The conference agreement in-

cludes the House provision.

(h) Determination of Reasonable Costs Relating to Swing Beds.-The conference

agreement includes the House bill.

(i) Reduction in Indirect Medical Education Payments.-The conference agreement

does not include the Senate amendment.

3. Expansion of DRG Payment Window (Section 12003 of the House Bill)

Present law

In order to prevent unbundling of hospital services, all services provided to an

inpatient of a hospital are paid through the DRG payment system, although the Sec-

retary may waive this provision in certain isolated circumstances. Outpatient ser-

vices may not be billed on behalf of an inpatient of a hospital. An inpatient stay

is defined as beginning at midnight of the day of admission. The Medicare Interme-

diary Manual states further that services provided for up to 24 hours prior to the

day of admission are considered to be part of the hospital stay and are not separ-

ately reimbursable under Part B of Medicare.

House bill

Expands the definition of inpatient operating costs to include services provided

on the day of admission and for up to 72 hours prior to a patient's date of admis-

sion to a hospital. Such services provided on the day of admission and for up to

72 hours prior to the day of admission would not be separately reimbursable under

Part B, if Part A is the primary payer for the admission. Medicare *2406 carriers

would be responsible for assuring that payment was not made under Part B for these

services.

Effective date.-Applies to services furnished on or after January 1, 1991.

Senate amendment

No provision.

Conference agreement

The conference agreement includes the House provision, with an amendment requir-

ing tht the prospective payment system under section 1886(d) include the cost of

all services provided during the 72-hour period ending on the date of the par-

tient's admission are diagnostic services (including clincial diagnostic laborat-

ory tests) or are other services related to the admission (as defined by the Sec-

retary), for other services furnished on or after October 1, 1991, and for dia-
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gnostic services furnished on or after January 1, 1991.

Nothing in this provision requires the Secretary to take special action to ad-

just the DRG relative weights to reflect the additional services that would be

covered by the DRG payment under this provision. The conferees expect that no ad-

justment will be made before FY 1993 when Part a billing data that would include

the additional services would become available to recalibrate the relative

weights.

The conferees note that paragraph (b)(1) is simply a statement of current policy

as emdobied in the intermediary manual. For this reason, the conferees do not ex-

pect that there is a need for any further administrative action by the Department

to implement this paragraph.

4. PPS-Exempt Hospitals (WM-Section 12005)

Present law

(a) Reduction in Payment for Capital-Related Costs.-Certain hospitals are exempt

from PPS, including children's hospitals, psychiatric hospitals, rehabilitation

hospitals, long-term care hospitals, and cancer hospitals so designated by Decem-

ber 31, 1990 (1991 in Maryland). Reductions in capital-related Medicare payments

do not apply to PPS-exempt hospitals.

(b) Development of National Prospective Payment Rates for Current non-PPS Hos-

pitals.-Children's hospitals, psychiatric hospitals, rehabilitation hospitals,

long-term care hospitals, and cancer hospitals so designated by December 31, 1990

(1991 in Maryland) are exempt from PPS. PPS-exempt hospitals are reimbursed on the

basis of reasonable costs, subject to limits known as target amounts, which are

defined as the hospital's base-year costs inflated by a rate of increase limit.

(c) Appeals of Target Amounts.-

(1) Deadlines for Review and Decision.-The Secretary is directed to provide an

exemption from, or an exception and adjustment to, a hospital's target rate if

events beyond the hospital's control, or extraordinary circumstances, including

changes in case mix and volume, or the closure of another hospital, cause a dis-

tortion in the hospital's costs. There are no time limits associated with the Sec-

retary's *2407 authority. OBRA 1989 required the Secretary to develop a process

for hospitals to request exceptions and adjustments. Although the Secretary was

required to develop such a process within six months of enactment, the Secretary

has not yet developed the process.

(2) Standards for Assignment of New Base.-The Secretary may approve the use of a

different base year for purposes of determining the appropriate target rate if the

new base period is more representative of the reasonable and necessary cost of in-

patient services.

(3) Guidance to Intermediaries and Hospitals.-No provision.

House bill

(a) Reduction in Payment for Capital-Related Costs.-Capital-related costs for
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PPS-exempt hospitals are reduced by fifteen percent in FY 1991 and 1992.

(b) Development of National Prospective Payment Rates for Current Non-PPS Hos-

pitals.-Requires the Secretary to develop a proposal to modify the current system

under which PPS-exempt hospitals are reimbursed for the operating costs of inpa-

tient hospital services under Part A, or to replace the current system with a pro-

spective payment system.

In developing a proposal for a prospective payment system, the Secretary is re-

quired to: consider the need to provide appropriate limits on increases in Medi-

care expenditures; provide for adjustments to prospectively determined rates to

account for changes in a hospital's case mix, severity of illness of patients,

volume of cases, and the development of new technologies and standards of medical

practice; consider the need to increase the payment otherwise made under the pro-

posed system for patient cost or length-of-stay outliers; consider the need to in-

crease payments to disproportionate share hospitals, teaching hospitals, and hos-

pitals located in high-wage geographic areas; and, provide for the appropriate al-

location of operating and capital-related costs of hospitals and distinct units of

such hospitals that would be paid under the new system.

Requires the Secretary to submit the developed proposal to the Senate Committee

on Finance and the House Ways and Means Committee by February 1, 1991. Requires

the Prospective Payment Assessment Commission (ProPAC) to submit an analysis of

and comments on the proposal, by May 1, 1991, to the same committees.

(c) Appeals of Target Amounts.-

(1) Deadlines for Review and Decision.-Requires that the performance standards

and criteria for a fiscal intermediary (an agency or organization that contracts

with HCFA to process Part A claims) include the ability to process a completed ap-

plication of reconsideration of the target amount for a PPS-exempt hospital within

60 days after the application is filed, and, in cases where an incomplete applica-

tion is received, the ability to return the application with instructions on how

to complete the application no later than 60 days after the application is filed.

Requires the Secretary to announce a decision on any request for an exemption,

exception, or adjustment not later than 120 days after receiving a completed ap-

plication of such a request, and include *2408 a detailed explanation of the

grounds on which the request was approved or denied.

(2) Standards for Assignment of New Base Period.-In making a determination about

the assignment of a new base period, requires the Secretary to specifically con-

sider: changes in applicable technologies, medical practices, or case mix severity

that increase the hospital's costs; whether increases in wages and wage-related

costs in the geographic area in which the hospital is located exceed the average

increases in such costs by hospitals nationally; and other factors the Secretary

considers appropriate.

(3) Guidance to Intermediaries and Hospitals.-Requires the administrator of HCFA

to provide guidance to fiscal intermediaries reviewing applications for reconsid-

eration of the target amount and to PPS-exempt hospitals to assist them in filing

complete applications.

Effective date: (a) Effective for cost reporting periods beginning on or after
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October 1, 1990. (b), (c)(1) and (c)(3) effective upon enactment. (c)(2) Effective

as if enacted in OBRA 1989.

Senate amendment

(a) Reduction in Payment for Capital-Related Costs.-No provision.

(b) Development of National Prospective Payment Rates for Current Non-PPS Hos-

pitals.-No provision.

(c) Appeals of Target Amounts.-Similar provision, except requires the Secretary

to announce a decision an any request for an exemption, exception, or adjustment

by not later than 180 days after receiving a completed application, and requires

that a detailed explanation of the reason for approval or denial of a request be

included.

Effective date: (c) Effective as if included in the enactment of OBRA 1989.

Conference agreement

4. PPS-Exempt Hospitals

Conference agreement

(a) Reduction in Payments for Capital-Related Costs.-The conference agreement

does not include the House provision.

(b) Development of National Prospective Payment Rates for Current non-PPS Hos-

pitals.-The conference agreement includes the House provision, requiring the Sec-

retary to develop a new prospective payment methodology for exempt hospitals, or

to modify the target rate system for those hospitals currently exempted from the

prospective payment system. In developing this methodology, the conferees expect

that the Secretary will consider the special circumstances of some categories of

exempt hospitals, such as cancer centers, with technical amendments.

(c) Appeals of Target Amount.-The conference agreement includes the Senate

amendment, with an amendment, requiring the Secretary to announce a decision on

any request for an exemption, exception or adjustment not later than 180 days

after the fiscal intermediary receives a completed application.

*2409 (d) Adjustment to Payment Amounts.-PPS-exempt hospitals shall receive 50

percent of the amount by which their operating costs exceed the target amount.

However, these additional payments are subject to a ceiling of 110 percent of the

target amount.

The conference agreement includes the provision. The conferees note that the as-

signment of a new base period falls within the Secretary's discretionary authority

to grant exemptions, exceptions, and adjustments to the TEFRA target amount. While

the provision requires the Secretary to take into consideration certain factors in

determining whether to assign a new base period, the Secretary may take into con-

sideration other factors that might lead to a determination that a new base period

is not warranted. In particular, the conferees would not expect that an increase

in wage-related costs in the geographic area in which the hospitals are located
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would exceed the national average increase in such costs as a result of an auto-

matic assignment of a new base period.

5. Freeze in Payments Under Part A through December 31, 1990 (WM-Section 12006)

Present law

Under current law, payments to hospitals are modified in several ways for FY

1991. Payments to hospitals increase by the market basket inflation index; new

area wage indices become effective; the regional floor expires; and capital-re-

lated costs are reimbursed at 100 percent. Payments to hospices increase by the

market basket inflation index. Payments to skilled nursing facilities and home

health agencies do not change.

House bill

Freezes payments under Part A at FY 1990 levels through December 31, 1990.

Effective date: November 1, 1990.

Senate amendment

No provision.

Conference agreement

The conference agreement includes the House provision, effective from October

21, 1990 through December 31, 1990.

The conferees expect that the Secretary will implement this provision by redu-

cing the standardized amounts published in the Federal Register on September 4,

1990 by the market basket percentage increase of 5.2 percent.

The freeze in the update of the per resident amounts under section 1886(h) will

be applied for portions of cost reporting periods occuring during this period. Fu-

ture updates of such per resident amounts, like the update factor will be made as

though the freeze did not occur.

*2410 6. Expansion of Hospice Benefit (Section 3112 of House bill, Section

6105 of Senate amendment)

Present law

A Medicare beneficiary who is terminally ill may elect to receive hospice ser-

vices for two 90-day periods and one subsequent 30-day period, for a total of 210

days during an individual's lifetime. Beneficiaries making this election receive

these services in lieu of most other Medicare benefits.

House bill

No provision.
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Senate amendment

Provides for a subsequent period of coverage for hospice care, beyond the

210-day limit, if the beneficiary is recertified as terminally ill by the medical

director or the physician member of the interdisciplinary group of the hospice

program.

Effective date: Applies to care and services furnished on or after January 1,

1990.

Conference agreement

6. Expansion of Hospice Benefit.-The conference agreement includes the Senate

amendment.

7. Miscellaneous and Technical Provisions Relating to Part A (Section 6106

of Senate amendment)

Present law

(a) Waiver of Liability for Skilled Nursing Facilities and Hospices.-When a pro-

vider furnishes services that are not covered under Medicare, the provider is not

normally entitled to Medicare payment for those services. In order for payment to

be made to a provider of care, Medicare law requires, at a minimum, that services

be medically reasonable and necessary for the diagnosis or treatment of an illness

or injury. It also excludes from payment care that is considered to be custodial

in nature.

The program, however, has recognized that circumstances may exist where pro-

viders of services or beneficiaries could not have reasonably known that services

would not be covered. Medicare has paid for a limited number of services which are

not medically necessary or are determined to be custodial in nature, so long as it

is determined that the provider or beneficiary did not know and could not reason-

ably have been expected to know that services would be uncovered. The provider is

presumed not to know that coverage for certain services would be denied-it quali-

fies for a "favorable presumption"-when its denial rate is below a certain level.

With this favorable presumption, its liability for denied claims below the

threshold is waived and it is paid for these claims. The provider receives waiver

of liability protection for denied claims below the threshold.

Under the waiver of liability policy for SNFs, facilities with a denial rate of

up to 5 percent qualify for favorable presumptive status and are paid for these

denied services. If their denial rate *2411 exceeds 5 percent, facilities lose

their favorable presumption, and are not automatically paid for their denied

claims at or below the 5 percent threshold, and they must argue each claim on a

case-by-case basis.

Under the waiver of liability policy for hospices, agencies with a denial rate

of up to 2.5 percent qualify for favorable presumptive status and are paid for

these denied services. If their denial rate exceeds 2.5 percent, agencies lose
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their favorable presumption, and are not automatically paid for their denied

claims at or below the 2.5 percent threshold, and they must argue each claim on a

case-by-case basis.

The skilled nursing facility provision is scheduled to expire October 31, 1990,

and the hospice provision is scheduled to expire November 1, 1990.

(b) Designation of Certain Hospitals as Rural Primary Care Hospitals.-

(1) Priority in Discretionary Designations.-OBRA 89 established an Essential Ac-

cess Community Hospital (EACH) program, under which grants may be made to States

to develop rural health networks linking hospitals designated as EACHs with rural

primary care hospitals (RPCHs). In order to qualify for Medicare reimbursement as

an RPCH, a facility must be located in a State receiving a grant and must be des-

ignated by that State as an RPCH. The Secretary is authorized to designate as

RPCHs up to 15 additional facilities that do not meet these requirements.

(2) Eligibility of Certain Closed Hospitals.-A hospital must meet the conditions

of participation for a hospital when it applies for designation as an RPCH.

(3) Alternative Criteria for RPCH Designation.-In order to be designated as an

RPCH by a State, a facility must have no more than 6 inpatient beds, ordinarily

providing inpatient care for periods of no more than 72 hours.

(c) Skilled Nursing Facility Routine Cost Limits.-The Secretary of HHS is au-

thorized to set limits on skilled nursing facility (SNF) routine service costs

that will be recognized as reasonable and reimbursed under the program. The Sec-

retary is required to establish separate per diem limits for freestanding and hos-

pital-based SNFs as follows: For freestanding SNFs in urban and rural areas, the

limits are set at 112 percent of the mean routine service costs of urban and rural

hospital-based facilities, respectively.

Limits for urban and rural hospital-based facilities are set at the appropriate

freestanding limit, plus 50 percent of the difference between the freestanding

limit and 112 percent of the mean routine service cost for hospital-based facilit-

ies. An amount is added to the hospital-based SNFs that is attributable to excess

overhead allocations resulting from Medicare reimbursement principles.

The current schedule of Medicare cost limits for SNFs is based on cost reports

submitted by SNFs for cost reporting periods ending between October 1, 1982 and

September 30, 1983. The Omnibus Budget Reconciliation Act of 1989 included a pro-

vision that required the Secretary to use cost reports for cost reporting periods

beginning not earlier than October 1, 1985. This provision was not implemented.

(d) Nursing Home Reform Technical Amendments.-

*2412 (1) Nurse Aide Training.-Effective October 1, 1990, skilled nursing facil-

ities (SNFs) participating in Medicare must use on their staffs as nurse aides

only those persons who have completed approved training and competency evaluation

programs. Specifically, the law prohibits SNFs from using (on a full-time, tempor-

ary, per diem, or other basis) persons as nurse aides for more than 4 months, un-

less the aide (1) has completed a training and/or a competency evaluation program

approved by the State; and (2) is competent to provide nursing or nursing-related

services. The law also requires States to establish nurse aide registries of all

persons who have satisfactorily completed training and competency evaluation pro-
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grams and those persons who have been involved in resident neglect and abuse.

Nursing homes are required to consult these registries before hiring a person as a

nurse aide.

OBRA 87 required the Secretary to establish requirements for State approval of

nurse aide training and competency evaluation programs by September 1, 1988, and

to specify in these requirements areas to be covered in programs, content of cur-

riculum, minimum hours of initial and ongoing training and retraining, qualifica-

tion of instructors, and procedures for determining competency. The law prohibits

the approval of training and competency evaluation programs offered by a SNF, if

the facility has been determined to be out of compliance with requirements for

provision of services, residents' rights, and administration. In addition, an

amendment included in OBRA 89 prohibits the approval of programs that impose

charges for training and competency evaluation.

In 1989, HCFA issued an interim guidance document, effective May 12, 1989, set-

ting out approval criteria for the States. On March 23, 1990, HCFA published a

proposed regulation on approval criteria for nurse aide training and competency

evaluation programs.

(2) Period for Resident Assessment.-OBRA 87 requires that nursing facilities

conduct a comprehensive, accurate, standardized, reproducible assessment of each

resident's functional capacity. This assessment must be performed promptly upon,

but no later than 4 days after, admission to the facility.

(3) Resident Access to Clinical Records.-OBRA 87 requires nursing facilities to

assure the confidentiality of a resident's personal and clinical records.

(4) Maintaining Regulatory Standards for Certain Nursing and Related Ser-

vices.-OBRA 87 requires SNFs to provide, directly or under arrangements, various

kinds of services, including medically-related social services, dietary services,

and an on-going program of activities. Final regulations published by HCFA on Feb-

ruary 2, 1989, and effective October 1, 1990, specify qualifications for the per-

sons providing these services. These are often different from regulations in ef-

fect prior to October 1.

(5) Ombudsman Program Coordination with State Survey and Certification Agen-

cies.-States are required to notify State long-term care ombudsman (established

under the Older Americans Act) of survey findings of noncompliance with any of the

requirements for participation.

(6) Additional Requirements with respect to Medicare Nurse Staffing

Waivers.-Medicare requires that SNFs provide 24-hour licensed *2413 nursing care

and use a registered professional nurse at least during the day tour of duty (of

at least 8 hours a day) 7 days a week. The law authorizes the Secretary to provide

waivers to certain rural SNFs for the registered nurse requirement for a 48-hour

period.

(e) ProPAC Study of Medicaid Payments to Hospitals.-No provision.

(f) Clarification of Waiver Authority.-

(1) No provision.

(2) OBRA 1989 authorized the Secretary to waive nursing home survey and certi-

fication requirements for one year to test an approved alternative system in Wis-
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consin.

(g) Delay in Application to Geographic Classification Review Board.-OBRA 1989

required the appointment of a Geographic Classification Review Board, to consider

appeals by hospitals for a change in classification from rural to urban or from

one urban area to another. A hospital requesting such a change for a fiscal year

must file its application by the first day of the preceding fiscal year.

Guidelines to be used by the Board in evaluating applications were published by

the Secretary on September 6, 1990, after the due date for FY 1992 applications.

(h) Review of Hospital Regulations with Respect to Rural Hospitals.-OBRA 87 re-

quired that the Secretary include a regulatory impact analysis in any notice of

proposed rulemaking under Medicare if the rule is expected to have a significant

impact on a substantial number of small rural hospitals, and make available a fi-

nal impact analysis when the final version of such a rule is promulgated.

House bill

No provision.

Senate amendment

(a) Waiver of Liability for Skilled Nursing Facilities and Hospices.-Extends

waiver of liability protection for skilled nursing facilities and hospices through

December 31, 1995.

Effective date: Enactment.

(b) Designation of Certain Hospitals as Rural Primary Care Hospitals.-

(1) Priority in Discretionary Designations.-Requires the Secretary, in selecting

the additional facilities for designation as RPCHs to give priority to hospitals

that are not in a grantee State but that are participating in a rural health net-

work in a grantee State.

(2) Eligibility of Certain Closed Hospitals.-Authorizes the Secretary to desig-

nate a closed hospital as an RPCH if the hospital closed within the last twelve

months and the hospital met the conditions of participation at the time it closed.

(3) Alternative Criteria for RPCH Designation.-Allows a State to designate as an

RPCH a facility that does not meet the 6 bed/72 hour rules but meets alternative

limits on number of beds and duration of treatment established by the State.

Effective date: Enactment.

(c) Skilled Nursing Facility Routine Cost Limits.-Requires the Secretary to up-

date SNF routine cost limits for cost reporting periods *2414 beginning on or

after October 1, 1989, by using cost reports from cost reporting periods ending

January 31, 1988 through December 31, 1988. Requires that limits be updated every

2 years beginning on or after October 1, 1992.

Effective date: Effective as if included in OBRA 89.

(d) Nursing Home Reform Technical Amendments.-

(1) Nurse Aide Training.-Includes a number of amendments to nurse aide training

and competency evaluation requirements:

(A) No Compliance Actions Before Effective Date of Guidelines.-Prohibits the
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Secretary from taking (or continuing) any actions against a State for its failure

to meet the law's requirements pertaining to competency evaluation through proced-

ures other than passing a written examination before the effective date of regula-

tions issued by the Secretary, if the State demonstrates it has made a good faith

effort to meet the requirements before the effective date.

(B) Part-Time Nurse Aides Not Allowed Delay in Training.-Provides that SNFs may

not use individuals as nurse aides on a temporary, per diem, or any other basis on

or after October 1, 1990, unless the individual meets the training and competency

evaluation requirements that apply to full-time aides.

(C) Clarification of Permissible Charges for Training of Aides Not Yet Employed

by a Facility.-Permits accredited nonfacility-based nurse aide training and com-

petency evaluation programs to impose charges on individuals who are not presently

employed by a nursing facility or who have not yet had an offer for future employ-

ment at a facility. Further requires, for individuals employed or under contract

for employment as a nurse aide within 12 months after successful completion of a

nonfacility-based, State-approved nurse aide training and competency evaluation

program, that the State ensure that the costs they incurred for these programs are

reimbursed to them.

(D) Nurse Aide Registry.-Requires SNFs, that have reason to believe that a nurse

aide they are considering employing is from a State other than the State in which

the facility is located, to consult the nurse aide registry of the State where the

facility believes the aide resided. Further requires that aides deemed under OBRA

89 to have met the law's training and competency evaluation requirements and those

aides for whom the State may waive the competency evaluation requirements under

OBRA 89 be added to a State's nurse aide registry.

(E) Clarification of State Responsibility to Determine Competency.-Prohibits

States from using subcontracts or other devices to determine that an aide is com-

petent to provide nursing and nursing-related services.

(F) Qualification of Medicare Facilities to Provide Nurse Aide Training and Com-

petency Evaluation.-Provides that a SNF would be ineligible to offer a training

and competency evaluation program (1) if at any time on or after October 1, 1988,

the facility has been terminated from participation in Medicare or Medicaid, until

after the end of a period of at least 2 years during which no survey or investiga-

tion finds any deficiencies warranting termination and at least one standard sur-

vey has been conducted; or (2) the facility received a notice of termination at

any time during the one year *2415 period ending September 30, 1990, until after

the completion of a subsequent standard survey which finds no deficiencies war-

ranting the notice; or (3) is found in a standard survey or investigation to have

deficiencies resulting in a civil monetary penalty in excess of $5,000, denial of

payment, or appointment of temporary management, until the completion of a sub-

sequent standard survey which finds no deficiencies warranting these sanctions.

(G) Retraining Required.-Requires those nurse aides who have not provided ser-

vices for 24 consecutive months to complete either a nurse aide training and com-

petency evaluation program or a new competency evaluation program.

(2) Period for Resident Assessment.-Extends the time limit for a resident's as-

H.R. CONF. REP. 101-964 Page 678
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



sessment from 4 days to 14 days after admission.

(3) Resident Access to Clinical Records.-Adds to this requirement the right to

have access to current clinical records, promptly upon the reasonable request (as

defined by the Secretary) of the resident or the resident's legal representative.

(4) Maintaining Regulatory Standards for Certain Nursing and Related Ser-

vices.-Requires that any regulations promulgated by the Secretary on medically-re-

lated social services, dietary services, and an on-going program of activities be

comparable or more strict in their requirements for these services as were regula-

tions for these services prior to the enactment of OBRA 87. Further requires the

Secretary to conduct a study on the hiring and dismissal practices of nursing fa-

cilities with respect to social workers, dieticians, activities professionals, and

medical records practitioners, and report to Congress by January 1, 1993, on

whether facilities have on their staffs persons with significantly different cre-

dentials as a result of new regulations that became effective October 1, 1990, and

the impact of staff composition on quality of care.

(5) Ombudsman Program Coordination with State Survey and Certification Agen-

cies.-Requires that State survey agencies enter into a written agreement with the

Office of the State Long-Term Care Ombudsman (as defined by the Older Americans

Act) to provide for information exchange, case referral, and prompt notification

of the office of any adverse action to be taken against a nursing facility.

(6) Additional Requirements with respect to Medicare Nurse Staffing Waivers.-

Requires the Secretary to provide notice of the waiver to the appropriate State

and substate long-term care ombudsman, to the protection and advocacy system and

other appropriate State and private agencies, and ensure that a nursing facility

that is granted a waiver make reasonable efforts to notify present and prospective

residents of the facility (or a guardian or legal representative of residents) of

the waiver.

Further requires the Secretary to conduct a study and report to Congress by

January 1, 1992, on the appropriateness of establishing minimum caregiver to res-

ident ratios and minimum supervisor to caregiver ratios for SNFs. Requires that if

the Secretary determines that the establishment of minimum ratios is advisable,

the report must specify appropriate ratios or standards.

Effective date. Effective as if included in OBRA 87.

(e) ProPAC Study of Medicaid Payments to Hospitals.-Requires the Prospective

Payment Assessment Commission to conduct a *2416 study of Medicaid hospital pay-

ment rates. Requires the study to examine the level of reimbursement under State

programs, the relationship between Medicaid and Medicare payments, and the finan-

cial condition of affected hospitals, particularly those in urban areas treating

large Medicaid and low-income populations. Requires the Commission to report its

findings and recommendations to Congress by October 1, 1991.

Effective date: Enactment.

(f) Clarification of Waiver Authority.-

(1) Authorizes the Secretary to waive any provisions of Medicare law that are

necessary to conduct a demonstration project for limited-service rural hospitals

agreed to before the enactment of OBRA 1989.
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(2) Removes the one-year time limit and extends the waiver to other States as

part of a nursing home prospective case-mix payment demonstration project.

Effective date: Effective as if included in the enactment of OBRA 1989.

(g) Delay in Application to Geographic Classification Review Board.-Provides

that an application shall be considered to have been filed by the first day of the

preceding fiscal year if submitted within 60 days of the publication of the

guidelines.

Effective date: Enactment.

(h) Review of Hospital Regulations with Respect to Rural Hospitals.-Requires the

Secretary, within 12 months after enactment, to review the impact of Medicare reg-

ulations affecting PPS hospitals and determine which could be made less burdensome

for rural hospitals without diminishing quality of care; requires that the review

include standards related to staffing requirements. Requires the Secretary to re-

port the results to Congress by April 1, 1992, including conclusions on appropri-

ate changes in regulations.

Effective date: Enactment.

7. Miscellaneous and Technical Provisions Relating to Part A

Conference agreement

(a) Waiver of Liability for Skilled Nursing Facilities and Hospice.-The confer-

ence agreement includes the Senate amendment.

(b) Designation of Certain Hospitals as Rural Primary Care Hospitals.-The Con-

ference agreement includes the House provision.

(c) Skilled Nursing Facility Routine Cost Limits.-The conference agreement in-

cludes the Senate amendment.

(d) Nursing Home Reform Technical Amendments.-The managers note that the amend-

ments included below make minor and technical changes to the nursing home reform

statute as originally enacted in 1987. The managers are aware that the Secretary

will soon issue regulations implementing portions of the original law. The man-

agers do not intend that the amendments below result in any further delay of

forthcoming regulations.

(1) Nurse Aide Training.-

(A) No Compliance Actions Before Effective Date of Guidelines.-The conference

agreement includes the Senate amendment, with an amendment prohibiting the Secret-

ary from taking (or continuing) any actions against a State for its failure to

meet the law's requirements *2417 for approving nurse aide training and competency

evaluation programs before the effective date of guidelines issued by the Secret-

ary, if the State demonstrates it has made a good faith effort to meet the re-

quirements before the effective date.

(B) Part-Time Nurse Aides Not Allowed Delay in Training.-The conference agree-

ment includes the Senate amendment, with a modification to provide that SNFs may

not use individuals as nurse aides on a temporary, per diem, leased, or an any

other basis other than as a permanent employee, on or after January 1, 1991, un-
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less the individual meets the training and competency evaluation requirements that

apply to full-time aides.

(C) Clarification of Permissible Charges for Training of Aides Not Yet Employed

by a Facility.-The conference agreement includes the Senate amendment, with an

amendment specifying that the prohibition on charging aides would apply to aides

who are employed by or who have received an offer of employment from a facility.

The conference agreement also includes a modification requiring States to provide

for reimbursement of the costs incurred by persons in completing nurse aide train-

ing and competency evaluation programs, if they are not employed by or have not

received an offer of employment from a facility. These costs would be reimbursed

for aides employed within 12 months after completing a program and would be pro-

rated during the period the aide is employed by the facility.

(D) Nurse Aide Registry.-The conference agreement includes the Senate amendment,

with amendments. The agreement requires SNFs to consult any State nurse aide re-

gistry that the facility believes will include information about an aide. The con-

ference agreement also requires that nurse aides deemed to have met nurse aide

training and competency evaluation requirements under OBRA 87 of OBRA 89 and those

for whom the State may waive the competency evaluation requirements under OBRA 89

be added to a State's registry. The agreement further prohibits States from impos-

ing any charges on aides for establishing and maintaining the registries.

(E) Clarification of State Responsibility to Determine Competency.-The confer-

ence agreement includes the Senate amendment.

(F) Qualification of Medicare Facilities to Provide Nurse Aide Training and Com-

petency Evaluation.-The conference agreement includes the Senate amendment, with

an amendment. The agreement prohibits the approval of nurse aide training and com-

petency evaluation programs offered by or in a skilled nursing facility which,

within the previous 2 years-(a) has operated under a registered nurse waiver au-

thorized under Medicare; (b) has been subject to an extended (or partial extended)

survey under Medicare or Medicaid; or (c) has been subject to sanctions that may

be imposed under current law, including a civil money penalty of not less than

$5,000, denial of payment, appointment of temporary management, closing the facil-

ity or transferring residents, or termination. For the 2-year period beginning Oc-

tober 1, 1988, the conference agreement also prohibits the approval of nurse aide

training and competency evaluation programs offered by or in a nursing facility

which (a) has been terminated from participation in Medicaid or Medicare; or (b)

has been subject to sanctions that may be imposed *2418 under Medicaid or Medicare

or applicable State law, including denial or payment, a civil money panalty of not

less than $5,000, appointment of temporary management, or closing the facility or

transferring residents.

(G) Retraining Required.-The conference agreement includes the Senate amendment.

(2) Period for Resident Assessment.-The conference agreement includes the Senate

amendment.

(3) Maintaining Regulatory Standards for Certain Nursing and Related Ser-

vices.-The conference agreement includes the Senate amendment, with a modification

to require that any regulations promulgated by the Secretary on medically-related
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social services, dietary services, and an on-going program of activities include

requirements that are at least as strict as those applicable to providers of these

services prior to the enactment of OBRA 87. The agreement also deletes the re-

quirement for the Secretary to conduct a study on the hiring and dismissal prac-

tices of nursing facilities with respect to social workers, dieticians, activities

professionals, and medical records practitioners.

(4) Ombudsman Program Coordination with State Survey and Certification Agen-

cies.-The conference agreement includes the Senate amendment, with an amendment to

require State survey agencies to notify the Office of the State Long-Term Care Om-

budsman of any adverse action taken against a facility under the enforcement sec-

tion of nursing home reform law.

(5) Additional Requirements with respect to Medicare Nurse Staffing Waivers.-

The conference agreement includes the Senate amendment, with a modification re-

quiring the Secretary to provide notice of the waiver to the State long-term care

ombudsman and the protection and advocacy system in the State for the mentally ill

and mentally retarded, and requiring the facility to notify residents (or, where

appropriate, the guardians or legal representatives of residents) and members of

their immediate families of the waiver.

(6) Other Amendments.-The conference agreement includes other amendments:

(A) Disclosure of Information of Quality Assessment and Assurance Commit-

tees.-The conference agreement provides that a State or the Secretary may not re-

quire disclosure of the records of the quality assessment and assurance committee,

except for determining the facility's compliance with the requirement for main-

taining the committee.

(B) Resident Access to Clinical Records.-The conference agreement requires that

access to records be provided within 24 hours (excluding hours during a week-end

or holiday) after a request. The conference agreement also requires that access be

provided to the resident's legal representative.

(C) Clarification on Findings of Neglect.-The conference agreement provides that

a State can not make a finding of neglect by an individual if the individual

demonstrates that neglect was caused by factors beyond the control of the indi-

vidual.

(D) Timing of Public Disclosure of Survey Results.-The conference agreement re-

quires that survey and certification information *2419 be made available to the

public within 14 calendar days after this information is made available to the fa-

cilities.

(E) Assurance of Appropriate Payment Amounts.-The conference agreement requires

the Secretary to take into account in payments to SNFs the costs of services re-

quired to attain or maintain the highest practicable physical, mental, and

psychosocial well-being of each Medicare eligible resident.

(F) Clarification of Responsibility for Services for Mentally Ill and Mentally

Retarded Residents.-The conference agreement requires that SNFs provide treatment

and services required by mentally ill and mentally retarded residents not other-

wise provided or arranged for (or required to be provided or arranged for) by the

State.
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(G) Clarification of Definition of Nurse Aide.-The conference agreement clari-

fies that nurse aides do not include registered dieticians.

(H) Resident's Rights to Refuse Intra-Facility Transfers.-The conference agree-

ment provides residents the right to refuse a transfer to another room within the

facility, if a purpose of the transfer is to relocate the resident from a portion

of the facility that is a skilled nursing facility to a portion that is not. The

agreement further provides that a resident's refusal to be transferred will not

affect the resident's eligibility for Medicare.

(I) Inclusion of State Notice of Rights in Facility Notice of Rights.-The con-

ference agreement requires SNFs to include in the written statement of rights that

they are currently required to provide residents, a copy of the State notice of

Medicaid rights of residents and spouses of residents.

(e) Designation of Pediatric Liver Transplant Facilities.-The conference agree-

ment does not include the House provision.

(f) ProPAC Study of Medicaid Payments to Hospitals.-The conference agreement

does not include the House provision.

(g) Clarification of Extension of Waiver for Finger Lakes Area Hospitals Corpor-

ation (FLAHC).-The conference agreement includes the Senate Amendment with an

amendment clarifying the FLAHC waiver in OBRA 1989. The conference agreement modi-

fies the test for periodic renewal of the FLAHC waiver to provide that aggregate

payments made by Medicare under the FLAHC system since October 1, 1984, are com-

pared to the aggregate payments which would have been made since that date if the

hospitals had been paid under the national DRG system.

(h) Clarification of Secretarial Waiver Authority.-The conference agreement in-

cludes the Senate amendment, with modifications.

(i) Delay in Application to Geographic Classification Review Board.-The confer-

ence agreement includes provisions from both bills, with a House amendment to cla-

rify the treatment of individual hospitals that are reclassified by the Board. the

amendment provides that if the combined impact of all the reclassifications to a

given urban area that are effective for this fiscal year reduce the wage index of

the urban area by more than one percentage point, the wage index applicable to the

hospitals that have been reclassified to the urban area would be determined as if

the reclassified hospitals were located in that urban area. The wage data for all

*2420 the hospitals that have been reclassified to the same urban area would be

combined to determine a single wage index value that would be applicable to those

hospitals. In addition, the determination of whether wage data for hospitals that

have been reclassified from a rural area to another geographic area should be in-

cluded in the calculation of the wage index for the rural area based on the com-

bined impact of all the reclassifications from the rural area.

The conference agreement includes a provision from both bills regarding the pro-

cess for appealing a decision of the Board. The provision was included at the re-

quest of the Department of Justice due to concerns about the constitutionality of

the relevant provisions of OBRA 1989. The conferees note that even though this

provision, struck the first sentence of section 1886(d)(10)(C)(iii)(II), applic-

ants that lose at the Board still must appeal the Board's decision to the Secret-
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ary no later than 15 days after the Board renders its decision. The conferees note

that concern has been raised regarding the lack of judicial review for decisions

of the Secretary concerning decisions of the board. The conferees intend to monit-

or closely the development of the board and to take appropriate action to provide

for such judicial review as necessary. The conference agreement also provides an

extension of the application submission deadline for hospitals requesting a change

in their geographic classification for FY 1992.

With regard to the interim final rules for the geographic classification review

board, the conferees are concerned that the recently promulgated rules do not in-

clude guidelines for joint application by hospitals in an urban area classified as

other urban to seek reclassification to another urban area classified as large

urban. As stated in subsection 6003(h) of OBRA 1989, the Secretary is to develop

guidelines "for determining whether the county in which the hospital is located

should be treated as being a part of a particular Metropolitan Statistical Area."

The statute does not distinguish between rural and urban counties and neither

should the Secretary. The omission of guidelines for urban hospitals to seek re-

classification as a group is contrary to the intent of Congress in establishing

the board and should be rectified at the earliest possible date.

The conferees are also concerned that the thresholds for consideration of ap-

plications by the board may be set too high and would urge the Secretary to con-

sider changing them. In particular, the Committee is concerned that the 85 percent

criterion for average hourly wages is too high and that the Secretary should con-

sider a threshold of 70 percent for this purpose.

(j) Review of Hospital Regulations with Respect to Rural Hospitals.-The confer-

ence agreement includes the Senate amendment.

OTHER PART A TECHNICALS

The conference agreement includes the Senate provision with the following amend-

ments:

(a) Hospital Obligations with Respect to Treatment for Emergency Medical Condi-

tions and Women in Active Labor.-The conference agreement amends the provisions of

the Social Security Act relating to hospital obligations with respect to treatment

for emergency medical conditions and women in active labor by:

*2421 (1) Clarifying standards for civil money penalties: The conference agree-

ment changes the standard for a civil money penalty for participating hospitals

from knowingly violating a requirement of the statute to negligently violate a re-

quirement.

(2) Application of penalties to small hospitals: The conference agreement re-

duces the maximum civil monetary penalties which could be imposed on a hospital

that violates a requirement of the statute with less than 100 beds to $25,000.

(3) Clarifying standards for terminations of a hospital provider agreement: The

conference agreement clarifies standards for termination of a hospital by deleting

the provision for hospital termination from section 1867 of the Social Security

Act and by providing that hospitals that fail to meet the requirements of section
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1867 would be terminated under the provisions of the Social Security Act relating

to Medicare conditions of participation. The provisions are effective for actions

occurring on or after the first day of the sixth month beginning after enactment.

(b) Inspector General Study of Prohibition on Hospital Employment of Physi-

cians.-The conference agreement requires the Secretary of the Department of Health

and Human Services, acting through the Inspector General, to conduct a study on

the effect of state laws which prohibit the employment of physicians by hospitals

on the availability and accessibility of trauma and emergency care services. It

further provides that the study include an analysis of the effect of such laws on

the ability of hospitals to meet the requirements of section 1867 of the Social

Security Act (relating to examination and treatment of individuals with an emer-

gency medical condition and women in active labor), and to assess the impact of

such prohibitions on the availability and accessibility of emergency medical care

services for Medicare and Medicaid beneficiaries. Requires that the Secretary sub-

mit a report to Congress on the study no later than one year after enactment. The

provision is effective upon enactment.

(c) Immediate Enrollment in Part A by Individuals Enrolled in an HOM or CMP.-

The conference agreement includes the House provision with technical amendments.

(d) Swing Beds Certified Prior to May 1, 1987.-The conference agreement provides

that hospitals that had entered into an agreement to provide extended care ser-

vices in swing beds prior to May 1, 1987, and would continue to be eligible to do

so regardless of whether the area in which the hospital is located is rural or

urban.

(e) Prospective Payment System for Skilled Nursing Facility Services.-The con-

ference agreement requires the Secretary of HHS to develop for SNF services a pro-

posal to modify or replace the current reimbursement methodology with a prospect-

ive payment system.

In developing a prospective payment system, the Secretary is required to (1)

take into consideration the need to provide for appropriate limits on increases in

expenditures under the Medicare program without jeopardizing access to extended

care services for individuals unable to care for themselves; (2) provide for ad-

justments to prospectively determined rates to account for changes in a facility's

case mix, volume of cases, and the development of new technologies and standards

of medical practice; (3) take into consideration *2422 the need to increase the

payment otherwise made under the new reimbursement system in the case of services

provided to patients whose length of stay or costs of treatment greatly exceed the

length of stay or costs of treatment provided for under the applicable prospect-

ively determined payment rate; (4) take into consideration the need to adjust pay-

ments under the system to take into account factors such as disproportionate share

of low-income patients, and differences in wages and wage-related costs in various

geographic areas, and other factors the Secretary considers appropriate; and (5)

take into consideration the appropriateness of classifying patients and payments

upon functional disability, cognitive impairment, and other patient characterist-

ics.

The Secretary (acting through the Administrator of the Health Care Financing Ad-
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ministration) is further required to submit any research studies to be used in de-

veloping the proposal to the Senate Finance Committee and the House Ways and Means

Committee by April 1, 1991. The Secretary then must submit the SNF prospective

payment proposal to the Committee by September 1, 1991, and the Prospective Pay-

ment Assessment Commission must submit an analysis of and comments on the Secret-

ary's proposal to the Committees by March 1, 1992.

PART A

8. New Provision-Formerly section 12004 of the House Bill: Payments for Direct

Medical Education Costs

Section 4004 of the Conference Agreement

Payments for medical education costs

Current law

(a) Determination of Full-Time-Equivalent Residents.-Medicare's payment for the

direct costs of approved medical education programs (including the salaries of

residents and teachers, and other overhead costs directly attributable to the med-

ical education program for training residents, nurses, and allied health profes-

sionals) are excluded from PPS. The direct costs of training nurses and allied

health professionals are paid on a reasonable costs basis. The Consolidated Omni-

bus Reconciliation Act of 1985 (COBRA) replaced reasonable cost reimbursement for

graduate medical education (residency training programs for physicians) with for-

mula payments based on each hospital's per resident costs. Medicare payments to

each hospital are based on the product of: (1) the hospital's approved cost per

full-time equivalent (FTE) resident; (2) the weighted average number of FTE resid-

ents; and (3) the percentage of inpatient days attributable to Medicare Part A be-

neficiaries.

Each hospital's per FTE resident amount is calculated using data from a base

year, increased by 1 percent for hospital cost reporting periods beginning on or

after July 1, 1985, and updated in subsequent cost reporting periods by the change

in the CPI. The number of FTE residents will be calculated at 100 percent after

July 1, 1986, only for residents in their initial residency period (defined as the

minimum number of years of formal training necessary to satisfy specialty require-

ments for board eligibility plus 1 year, but not *2423 exceeding 5 years). For

residents beyond the initial period of residency, the weighting factor is 0.50

FTE. Foreign medical school graduates are not counted as FTE residents unless they

have passed certain designated examinations.

(b) Cap on Approved FTE Resident Amounts.-The approved FTE resident amount for a

hospital is equal to the amount determined for the previous cost reporting period

updated, through the midpoint of the period, by projecting the estimated percent-

age in the CPI during the 12-month period ending at that midpoint, with adjust-
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ments to reflect previous under- or over-estimations in the projected percentage

change in the CPI.

(c) Recognition of Costs of Hospital Supported Nursing and Allied Health Educa-

tion Programs as Allowable Reasonable Costs.-Pursuant to a regulation issued by

the Secretary on January 3, 1984, the costs incurred by a hospital for the clinic-

al costs of university-affiliated nursing and allied health education programs are

not reimbursable under Medicare.

House bill

(a) Determination of Full-Time-Equivalent Residents.-For residents in their ini-

tial residency period, a primary care resident will be counted as 1.1 FTE; a res-

ident specializing in internal medicine or pediatrics will be counted as 1.0 FTE;

and all other residents will be counted as 0.75 FTE. For residents beyond the ini-

tial period of residency, the weighting factor is increased to 0.80 FTE. Primary

care specialties include, family practice medicine, general internal medicine, or

general pediatrics.

(b) Cap on Approved FTE Resident Amounts.-The approved FTE resident amount for a

hospital is limited to 200 percent of the median of all approved FTE amounts for

hospitals for cost reporting periods beginning in FY 1992, adjusted by the area

wage index applicable to the hospital; decreasing to 175 percent in FY 1993, and

to 150 percent in FY 1994.

(c) Recognition of Costs of Hospital Support Nursing and Allied Health Education

Programs as Allowable Reasonable Costs.-No provision.

Senate amendment

(a) Determination of Full-Time-Equivalent Residents.-No provision.

(b) Cap on Approved FTE resident Amounts.-No provision.

(c) Recognition of Costs of Hospital Supported Nursing and Allied Health Educa-

tion Programs as Allowable Reasonable Costs.-Provides for the reimbursement for

clinical costs of university-affiliated nursing programs related to clinical

training on a hospital's premises for a hospital supported education program in-

curred by a hospital or educational institution related to the hospital by common

ownership or common control occurring on or after October 1, 1990. Such incurred

costs are considered to be for approved educational activities.

Prohibits the Secretary from recouping any alleged overpayments relating to

costs which would be allowable under this provision, and to the extent such re-

coupments have already occurred, to refund the money to the hospitals involved.

Directs the Secretary *2424 to audit the hospitals involved to assure that costs

of nursing and allied health programs were appropriately reported.

Conference agenda

The conference agreement includes the Senate amendment with modifications. The

conferees note that this provision is a further modification of section 6205 of
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OBRA 89. Payments for hospital-supported programs would be limited to those pro-

grams for which a hospital claimed costs and was paid, at least on an interim

basis, (as allowable nursing and allied health education costs payable on a reas-

onable cost basis under section 1861(v)(1)) on its most recent cost reporting

period ending on or before October 1, 1989. The conferees note that in the case of

hospital-operated nursing and allied health education programs, the Secretary does

not recognize costs incurred by a related educational organization as allowable

educational costs since such costs are a redistribution of costs from the educa-

tional institution to the hospital. Although the provision provides for recogni-

tion of the costs incurred by a related educational organization for clinical

training on the hospital's premises in the case of a hospital-supported program,

the conferees intend that nothing in the provision should be construed as requir-

ing the Secretary to modify his current policy in regard to the determination of

reasonable costs for a hospital-operated program.

The conferees note that the Secretary has recently begun to implement the gradu-

ate medical education policy enacted in COBRA 85. The conferees expect the Secret-

ary to recoup overpayments identified as a result of implementing this policy over

a four year period, after a one year delay. The Secretary may not recoup more than

25 percent of the total amount of such overpayments from a hospital during each of

four fiscal years. Nothing in this provision should be construed to require the

Secretary to continue to make such overpayments to such hospitals after the ini-

tial identification of such an overpayment.

PART B

1. Reduction in Payments for Specific Categories of Physicians Services

(Sections 12101-12104 and 4001-4005 and 4013(a) of House bill;

Sections 6111-6114 and 6121(c) of Senate amendment)

Present law

(a) Overvalued Procedures.-

(1) Payment Reductions.-OBRA '86 provided for a ten percent across the board re-

duction in the prevailing charges for cataract surgery. OBRA '87 provided for re-

ductions in the prevailing charges for twelve procedures by two percent plus a

sliding scale reduction ranging between zero and fifteen percent. The overvalued

procedures were identified by the Physician Payment Review Commission (PPRC).

OBRA '89 provided for reductions in 244 overvalued procedures. Procedures were

considered overvalued if the national average prevailing charge exceeded the

amount that would be paid under the Resource Based Relative Value Scale (RBRVS) by

more than 10 percent, based on the recommendations of the PPRC. The reductions

*2425 were equal to one-third of the amount that each procedure was overvalued in

each locality, but not more than 15 percent, effective April 1, 1990.

The services considered by the PPRC included 379 codes of the 1,400 procedures

studied in the first phase of the Harvard RBRVS study, and did not include any
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services not in the first phase of that study.

(2) Definition of Locally Adjusted Reduced Prevailing Amount.-The calculation of

the reduced prevailing charge is based on a comparison with the "locally adjusted

reduced prevailing amount." The "locally-adjusted reduced prevailing amount" for a

locality is defined as the product of the "reduced national weighted average pre-

vailing charge" and the "adjustment factor for the locality". The "reduced nation-

al weighted average prevailing charge" is defined as the national weighted average

prevailing charge for the service in 1989 (as determined by the Secretary using

the best available data) reduced by the applicable 1990 reduction percentage for

the service. The "adjustment factor" for a locality as the sum of:

The 1990 practice expense ratio for the service multiplied by the geographic

practice cost index value specified for the locality for 1990; and

1 minus the practice expense ratio.

(3) Unsurveyed Procedures.-Reductions are only applied to surveyed procedures.

(b) Payments for Radiology Services.-

(1) Payment Rules.-OBRA '87 required the establishment of a fee schedule for ra-

diology services based on a relative value scale. Payments for radiology services

are based on the lesser of 1) actual charges and 2) a local conversion factor

times the number of relative value units assigned to the professional and technic-

al components of each procedure. The fee schedule applies to services provided by

radiologists (board-certified or board-eligible radiologists, or to physicians for

whom one-half of their Medicare charges are for radiology services). OBRA '87 set

the radiology payments at 97 percent of the amount allowed under the fee schedule.

An additional reduction in the radiology payments of 4 percent, effective April

1, 1990 was included in OBRA '89. OBRA '89 also eliminated the January 1990 MEI

update. Portable x-ray services were exempt from this reduction.

OBRA '89 also provided that most radiology services billed by other physicians

could not exceed the payment that would be made under the radiology fee schedule.

When the radiology fee schedule was established, the fee schedule was to be es-

tablished on the basis of carrier service areas. This has been used by the Secret-

ary to mean carrier localities.

(2) Certain Screening Services.-The radiology fee schedule includes professional

and technical components for services.

(3) "Split Billing".-Prior to 1989, interventional radiology services were reim-

bursed based on a method of "split billing" of multiple codes. OBRA '89 authorized

a one year extension of this practice.

(4) Comparability Requirement.-All services reimbursed on a reasonable charge

basis may be reduced by carriers if the carrier's *2426 usual payment in its

private business is less than the amount that would otherwise be payable under

Medicare.

(5) Nuclear Medicine Services.-OBRA 1989 provided a partial exemption from the

radiology fee schedule to physicians for whom nuclear medicine services constitute

at least 80 percent of their Medicare billings. In 1990, one-third of the payment

for nuclear medicine services is based on the fee schedule, with the remaining

two-thirds based on 101 percent of the 1988 prevailing charge for the service. In
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1991, payment is based on two-thirds of the fee schedule, one-third on the 1988

prevailing charge.

(c) Payments for Anesthesia Services.-OBRA '87 provided for the development and

establishment of an anesthesiology fee schedule based on a relative value scale

for services rendered on or after January 1, 1989. OBRA '86 provided for direct

reimbursement for the services of certified registered nurse anesthetists (CRNAs).

OBRA '89 specified that the time units used in computing the relative value

units under the relative value schedule would be based on the actual time, rather

than rounded up to fifteen or thirty minute time units.

Anesthesiologists are reimbursed for the time they spend supervising anesthesia

provided by CRNAs. When supervising multiple concurrent procedures by CRNAs, the

amount payable to the anesthesiologists for base units is reduced by 10 percent

for two concurrent procedures, 25 percent for three concurrent procedures, and 40

percent for four concurrent procedures.

(d) Pathology Services.-OBRA '87 provided for the development of a pathology fee

schedule based on a relative value scale that could be used to pay for pathology

services. The Secretary was required to submit a report to Congress on the patho-

logy fee schedule. OBRA '89 provided that pathology services provided on or after

January 1, 1991 would be paid based on the relative value scale developed by the

Secretary.

House bill

(a) Overvalued Procedures.-

(1) Payment Reductions.-

Section 12101. Provides that prevailing charges for procedures identified as

overvalued in OBRA '89 are to be reduced in 1991 by the same amount as such pro-

cedures were reduced under OBRA '89. The reduction equals an additional [FN1/3] or

[FN1/2] of the remaining overvalued amount.

Corrects drafting error in OBRA 1989.

Section 4001 and 4013(a). Provides that the prevailing charges for procedures

identified as overvalued in OBRA 1989 are to be reduced in 1991 after April 1, by

15 percent, or if less, one-third of the difference between the 1990 prevailing

charge and the locally adjusted reduced prevailing amount.

Corrects drafting errors in OBRA 1989.

(2) Definition of Locally Adjusted Reduced Prevailing Amount.-

Section 12101. No provision.

Section 4001. Modifies the calculation for 1991 by specifying that the adjust-

ment factor for a locality is the sum of:

The practice component percent, divided by 100, specified in the 1989 commit-

tee report, for the service, multiplied by the *2427 geographic practice cost in-

dex for the locality as specified in Table 1 of the August 1990 Supplement to the

Geographic Medicare Economic Index: Alternative Approaches; and

1 minus the practice component percent multiplied by the geographic physician

work adjustment index value which is the geographic [FN1/4] work index specified
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for the locality in such table 1.

Provides that for 1991, in computing the national weighted average, the prevail-

ing charge in each locality must first be deflated by this adjustment factor.

(3) Unsurveyed Procedures.-

Section 12101. Provides for a 5 percent reduction in 1991 in prevailing charges

for nonsurveyed physicians services except for the following:

Radiology, anesthesia and physician pathology services and services identified

as overvalued in OBRA 1989;

Primary care services, hospital visits, consultations, second and third sur-

gical opinions, preventive medicine visits, ophthalmology visits, psychiatric ser-

vices, emergency care facility services, and critical care services;

Partial, simple and subcutaneous mastectomy, tendon sheath injections and

small joint arthrocentesis, femoral fracture and trochanteric fracture treatments,

endotracheal intubation, thoracentesis, thoracostomy, lobectomy, aneurysm repair,

enterectomy, colectomy, cholecystectomy, cystourethroscopy, transurethral fulgura-

tion and resection, sacral laminectomy, tympanoplasty with mastoidectomy, and oph-

thalmoscopy.

Section 4005. Provides for a 2 percent reduction in the prevailing charge other-

wise recognized for all physicians services (and 4 percent for services paid on a

global basis) except for the following:

Radiology, anesthesia, and physician pathology services, and services identi-

fied as overpriced in OBRA 1989;

Primary care services, hospital inpatient medical services, consultations,

preventive medicine visits, emergency care facility services, and critical care

services;

Procedure codes specified in the conference report for OBRA 1990 for tendon

sheath injections and small joint arthrocentesis, femoral fracture and trochanter-

ic fracture treatments, endotracheal intubation, thoracentesis, thoracostomy, and

transurethral fulguration and resection.

(b) Payments for Radiology Services.-

(1) Payment Rules-

Section 12102. Provides that the local conversion factors used for payments un-

der the radiology fee schedule are reduced by up to fifteen percent in 1991. The

amount of the reduction in each locality is calculated as follows:

The national weighted average conversion factor that applied after April 1,

1990 is reduced by six percent;

A local reduced conversion factor is calculated as the sum of: (i) the product

of the reduced national weighted average conversion factor attributable to the

physician work component and the geographic work index value for the locality; and

(ii) the product of the remaining portion of the reduced national weighted average

conversion factor and the geographic work *2428 index value. In the case of a pro-

fessional fee (or the professional component of a global fee), 80 percent of the

conversion factor is considered attributable to the physician work component. In

the case of a technical fee, the percentage is 35 percent. The adjustments are the

same as those that would apply under RBRVS.
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Provides that the local conversion factor is reduced to the adjusted local

amount, up to a maximum reduction of fifteen percent. If the local conversion

factor is less than the adjusted local amount, the local conversion factor would

not change.

Specifies that the prevailing charges of radiology services not reimbursed under

the fee schedule would be reduced to the fee schedule amount.

Specifies that the fee schedule is established on the basis of localities.

Section 4002. Provides that the reduction may be up to 8 percent. The calcula-

tion of the 1991 conversion factor used in a locality is determined as follows:

The Secretary is required to estimate the national weighted average of the

conversion factors used in 1990. In making this calculation, the conversion factor

in each locality is first deflated by the sum of [FN3/4] of the specific 1990 loc-

ality index and [FN1/4] of the fee schedule geographic index for the locality.

This amount is to be reduced by 11 percent.

The Secretary is required to establish a 1990 locality index which reflects

for each locality the ratio of the local conversion factor to the national

weighted average.

The Secretary is required to establish a fee schedule geographic index value

for each locality equal to the geographic adjustment factor which would be used

under the fee schedule if: (1) the work, overhead, and malpractice expense indices

contained in the published model fee schedule were used, and (2) the proportions

that each component represented of the total relative value were the same as that

specified for radiology in such model schedule.

The Secretary is to apply a locality conversion factor based on the product

of: (1) the reduced national weighted average conversion factor; and (2) the sum

of [FN3/4] of the specific 1990 locality index and [FN1/4] of the fee schedule

geographic index for the locality.

Specifies that the geographic adjustment is phased-in such that in 1992, the

1990 locality index represents [FN1/2] in the calculation with the amount other-

wise calculated under the fee schedule representing the other half. In 1993,

[FN3/4] is based on the fee schedule calculation and [FN1/4] on the 1990 locality

index.

Specifies that the fee schedule may be developed on a locality basis.

(2) Certain Screening Services.-

Section 12102. Reduces by 10 percent, effective for services furnished after

Dec. 31, 1990, the relative values established for magnetic resonance imaging

(MRI) services and computer assisted tomography (CAT) services.

Section 4002. No provision.

(3) "Split Billing".-

*2429 Section 12102. No provision.

Section 4002. Extends the "split billing" provision for interventional radiology

services for an additional year, until January 1, 1992.

(4) Comparability Requirement.-

Section 12102. No provision.

Section 4002. Prohibits carriers from applying the comparable fee rule to ser-
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vices under the radiology fee schedule.

(5) Nuclear Medicine Services.-

Section 12102. No provision.

Section 4002. Provides that the 1990 payment rules apply in 1991.

(c) Payments for Anesthesia Services.-

Section 12103. Reduces the local conversion factors used for payments for anes-

thesia services by up to fifteen percent in 1991. The amount of the reduction in

each locality is calculated as follows:

The national weighted average conversion factor that applied after April 1,

1990 is reduced by six percent;

A local reduced conversion factor is calculated as the sum of: (i) the product

of the reduced national weighted average conversion factor attributable to the

physician work component and the geographic work index value for the locality; and

(ii) the product of the remaining portion of the reduced national weighted average

conversion factor and the geographic practice cost index value. Seventy percent of

the conversion factor is considered attributable to the physician work component.

The adjustments are the same as those that would apply under RBRVS.

Provides that the local conversion factor is reduced to the adjusted local

amount, up to a maximum reduction of fifteen percent. If the local conversion

factor is less than the adjusted local amount, the local conversion factor would

not change.

Extends the reduction in payments to anesthesiologists for supervising multiple

concurrent services by CRNAs through December 31, 1995.

Section 4003. Provides that the reduction may be up to 15 percent. The Secretary

is required to calculate a 1991 conversion factor to be used in a locality as fol-

lows:

The Secretary is required to estimate the national weighted average of conver-

sion factors used in 1990. This amount is first to be deflated by the sum of

[FN1/2] of the specific 1990 locality index and [FN1/2] of the fee schedule geo-

graphic index for the locality. This amount is reduced by 7 percent.

The Secretary is required to establish a 1990 index which reflects for each

locality the ratio of the local conversion factor to the national weighted aver-

age.

The Secretary is required to establish an index value for each locality equal

to the geographic adjustment factor which would be used under the fee schedule if:

(1) the work, overhead, and malpractice expense indices contained in the published

model fee schedule were used, and (2) the proportion of the total relative value

for the work component was 55.9 percent, for the practice expense component-33.4

percent, and for the malpractice component-10.7 percent.

*2430 The Secretary is to apply a locality conversion factor based on the

product of: (1) the reduced national weighted average conversion factor; and (2)

the sum of [FN1/2] of the 1990 index for the locality and [FN1/2] of the RVS index

value.

Extends the provision providing for reduction for supervision of concurrent ser-

vices through December 31, 1995.
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Contains no provision relating to the comparable fee rule.

(d) Pathology Services.-

Section 12104. Repeals the requirement to implement the pathology fee schedule

and the requirement for the Secretary to submit a report to Congress on the patho-

logy fee schedule.

Specifies that the prevailing charge for anatomic pathology services furnished

on or after January 1, 1991 is to be 94 percent of the amount otherwise determined

for 1990 after April 1 (taking into account OBRA 1990 amendments).

Section 4004. Repeals requirement to implement a pathology fee schedule but not

the one requiring the Secretary to submit a report on a pathology fee schedule.

Specifies that the prevailing charge for physician pathology services furnished

during 1991, is 93 percent of the amount used in 1990.

Effective date:

Sections 12101-12104. (a) Apply to services furnished after December 1990, ex-

cept for the OBRA 1989 technical correction which applies to services furnished

after March 1990. (b) Effective January 1, 1991, except for the provision relating

to payment localities which is effective as if included in OBRA 1987. (c) and (d)

Enactment.

Sections 4001-4005 and 4013(a). (a) and (c) Enactment. (b) Except as otherwise

provided, applies to services furnished on or after January 1, 1991; provision au-

thorizing locality adjustments to fee schedules applies to services performed on

or after April 1, 1989. (d) Applies to services furnished on or after January 1,

1991.

Senate Amendment

(a) Overvalued Procedures.-

(1) Payment Reductions.-Similar to Section 4001.

(2) Definition of Locally Adjusted Reduced Prevailing Amount.-Modifies the cal-

culation for 1991 by specifying that the adjustment factor for a locality is the

sum of:

The 1990 practice expense component percent (divided by 100) for the service

multiplied by the geographic practice cost index value specified for the locality

for 1990; and

1 minus the practice expense component percent (divided by 100) for the ser-

vice multiplied by the geographic work index value specified in the published mod-

el fee schedule.

(3) Unsurveyed Procedures.-Similar to WM provision except provides for a 4 per-

cent reduction. Does not include second and third surgical opinions, ophthalmology

visits, or psychiatric services in the excluded list.

(b) Payments for Radiology Services.-

(1) Payment Rules.-

Similar to Section 12102 except (1) the Secretary is required to adjust the con-

version factor for each locality by the adjustment *2431 factor for purposes of

determining the national weighted average conversion factor; (2) the reduction in
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the national weighted average conversion factor is 12 percent; (3) the maximum re-

duction is 8 percent; and (4) in applying this calculation to global fees, the

conversion factor to be applied is the sum of the conversion components for the

professional and technical components computed separately.

Specifies that the prevailing charges of radiology services not reimbursed under

the fee schedule are to be reduced to the fee schedule amount with the exception

of nuclear medicine services and services subject to the OBRA 1989 provision lim-

iting prevailing charges for services furnished by more than one specialty.

Provides that for the purposes of determining radiology payments in 1991 (and

the adjusted historical payment basis), the Secretary is to establish a locality

specific conversion factor floor that is equal to 80 percent of the national

weighted average of the conversion factors used in 1990 (beginning in April) ad-

justed for the locality as specified above. The conversion factor applied in a

locality in 1991 (and the adjusted historical payment basis) may not be less than

this floor.

(2) Certain Screening Services.-No provision.

(3) "Split Billing".-Identical to Section 4002.

(4) Comparability Requirement.-Prohibits carriers from applying the comparable

fee rule to services under the radiology fee schedule.

Prohibits inherent reasonableness adjustments under the radiology fee schedule.

(5) Nuclear Medicine Services.-Similar to Section 4002. Further, provides that

the special payment amounts for 1990 (after Mar. 31) and 1991 are to be used in-

stead of the weighted average prevailing charge amount in the calculations of the

adjusted historical payment basis.

Provides that for purposes of determining the fee schedule amount for nuclear

medicine services furnished on or after Jan. 1, 1992, the Secretary is to determ-

ine relative values in accordance with the methodology used for other physicians

services; relative values developed under the radiology fee schedule may not be

applied.

(c) Payments for Anesthesia Services.-Reduces the local conversion factors used

for payments for anesthesia services by up to fifteen percent in 1991. The amount

of the reduction in each locality is calculated as follows:

The national weighted average conversion factor that applied after April 1,

1990 is calculated. For this calculation, the Secretary is required to adjust the

conversion factor for each locality by the adjustment factor;

The national weighted average conversion factor is reduced by four percent;

A local reduced conversion factor is calculated as the sum of: (i) the product

of the portion of the reduced national average conversion factor attributable to

the physician work and the geographic work index value for the locality published

in the model fee schedule; and (ii) the product of the remaining portion of the

reduced national weighted average conversion *2432 factor and the geographic prac-

tice cost index value specified for the locality. Seventy percent of the conver-

sion factor is considered attributable to the physician work component.

Provides that for the purposes of determining physician anesthesia payments in

1991 (and the adjusted historical payment basis for 1992-1994), the Secretary is
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to establish a locality specific conversion factor floor that is equal to 75 per-

cent of the national weighted average of the conversion factors used in 1990

(beginning in April) adjusted for the locality as specified above. The conversion

factor applied in a locality in 1991 (and the adjusted historical payment basis)

may not be less than this floor.

Extends the reduction in payments to anesthesiologists for supervising multiple

concurrent services by CRNAs through December 31, 1995.

Contains no provision relating to the comparable fee rule.

(d) Pathology Services.-Similar to WM provision except the prevailing charge is

equal to 96 percent of the 1990 prevailing charge.

Limits reductions in the prevailing charge for the technical and professional

components of an anatomic pathology service furnished by a physician through an

independent laboratory. The reduction can not reduce the prevailing charge below

115 percent of the prevailing charge for the professional component of the service

when provided by a hospital-based physician. For purposes of the limit, an inde-

pendent laboratory is a laboratory that is independent of a hospital and separate

from the attending or consulting physicians office.

Requires the Secretary to provide an appropriate payment adjustment to reflect

the technical component of furnishing physician pathology services through an in-

dependent laboratory. The adjustment applies to services furnished on or after

Jan. 1, 1992. For purposes of the adjustment, an independent laboratory is a

laboratory that is independent of a hospital and separate from the attending or

consulting physicians office.

Effective date: Enactment.

Conference agreement

(a) Overpriced Procedures.

(1) Payment Reductions.-The Conference agreement includes Section 12101 of the

House provision.

(2) Definition of Locally Adjusted Reduced Prevailing Amount.-The Conference

agreement does not include this provision.

(3) Unsurveyed Procedures.-The conference agreement includes Section 12101 of

the House bill with an amendment deleted certain procedures from the excluded

list. Technical procedures which are subject to the new limitation on the technic-

al component for diagnostic tests are excluded from the reduction under this pro-

vision. Further, the reduction in prevailing charges for unsurveyed procedures is

set at 6.5 percent.

(b) Payments for Radiology Services.-

(1) Payment Rules.-The conference agreement includes the Senate provision with

an amendment. The agreement provides that the amount of the conversion factor in

each locality is calculated as follows. The Secretary is to estimate the national

weighted average conversion factor for services furnished in 1990 and reduce that

*2433 amount by 13 percent. Prior to calculating the national weighted average,

the conversion factor in each locality is first to be deflated by the sum of
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[FN1/2] of the locally adjusted amount and [FN1/2] of the GPCI adjusted amount.

The Secretary is required to establish a local index for each locality. For

1991, the conversion factor applied in a locality to the professional or technical

component of a service is the sum of [FN1/2] of the locally adjusted amount and

[FN1/2] of the GPIC-adjusted amount.

The locally-adjusted amount is defined as the product of the reduced national

weight average conversion factor and the 1990 index established for the locality.

The GPCI-adjusted amount is defined as the sum of two items. The first repres-

ents the product of the portion of the reduced national weighted average conver-

sion factor attributable to physician work and the geographic index value for the

service as published in the model fee schedule. The second represents the product

of the remaining portion of the reduced national average conversion factor and the

geographic practice cost index value for the locality.

The agreement specifies that in applying these factors to the professional com-

ponent of a service, 80 percent is attributable to physician work. With respect to

the technical component, 0 percent is attributable to physician work.

The agreement provides that the maximum adjustment in the conversion factor is

9.5 percent.

The agreement further provides for a special transition rule to the fee schedule

for radiology services.

(2) Certain Screening Services.-The conference agreement includes the House pro-

vision with an amendment specifying that the amount otherwise payable for spe-

cified services is reduced by ten percent.

(3) Spit billing.-The conference agreement includes the Senate amendment.

(4) Comparability Requirement.-The conference agreement includes the Senate

amendment.

(5) Nuclear Medicine Services.-The conference agreement includes the Senate

amendment with an amendment striking the language relating to determination of re-

lative values for 1992 and thereafter.

(c) Payments for Anesthesiology Services.-The conference agreement includes the

Senate amendment with an amendment specifying that the reduction in the national

weighted average conversion factor is seven percent.

(d) Pathology Services.-The Conference agreement includes Section 4004 of the

House provision with an amendment providing a limitation on reductions for ser-

vices furnished by a physician through an independent laboratory to the extent the

reduction would reduce the prevailing charge below 115 percent of the prevailing

charge for the professional component of such physician when furnished by a hos-

pital-based physician in the same locality. Require the Secretary to provide an

appropriate adjustment to reflect the technical component for furnishing physician

pathology services through an independent laboratory.

*2434 2. Payments for Physicians Services (Section 12105 and 4006 of House

bill; Section 6115 of Senate amendment)

Present law
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(a) Update.-Customary and prevailing charge screens, fee schedules and limits on

actual charges are scheduled to be updated on January 1 of each year. In general,

prevailing charges are updated by the percentage change in the Medicare Economic

Index (MEI).

OBRA '89 delayed the annual update to April 1, 1990. Primary care services were

updated by 4.2 percent, the full amount of the MEI. The update for other services

was two percent, except for radiology, anesthesiology, and services identified in

OBRA '89 as overvalued which were not updated.

(b) Physician Medicare Volume Performance Standards.-OBRA '89 established a sys-

tem of Medicare Volume Performance Standards (MVPSs) which is used for calculating

the annual update in fees (conversion factor) for physician and certain other Part

B services on or after January 1, 1992. Under this system, Congress would enact a

specific level of increase in expenditures for a subsequent calendar year. In the

absence of Congressional action, the rate of increase in expenditures is determ-

ined by a formula specified in law. The formula sets the allowed increase in ex-

penditures under the MVPS equal to the sum of: (1) the percentage increase in

fees; (2) the increase in number of Part B enrollees, excluding HMO risk-

contracting enrolles; (3) an estimate of the historical rate of increase in volume

of services; (4) any change in expected payments due to legislation or regula-

tions; and (5) reduced by an amount equal to 0.5 percent for the year 1991, 1 per-

cent for 1992, 1.5 percent for 1993, and 2 percent thereafter.

The update or conversion factor for the second calendar year beginning after the

close of the year for which a volume performance standard is set is equal to the

MEI, adjusted by the amount by which expenditures exceed or are under the stand-

ard, subject to certain limits specified in law.
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Beginning in 1990, the MVPS provides for two separate standards to be estab-

lished, one for surgical services, and one for all others.

(c) Revise Authority for PPRC.-The Physician Payment Review Commission (PPRC)

was established in COBRA. Current law provides that the Commission's membership

includes a variety of health professionals, researchers and representatives of

consumers and the elderly.

Since it was established, the primary responsibility of the Commission has been

the development of a physician payment reform proposal. Congress enacted payment

reform in OBRA '89.

(d) Transition to the RBRVS for Primary Care Services.-The prevailing charges

for primary care services are subject to a lower limit equal to 50 percent of the

national average prevailing charge for participating physicians for such services.

This lower limit is known as the "primary care floor."

For all physician services, the transition to the RBRVS beginning in 1992 is

based on an amount known as the "adjusted historical payment basis." This is

defined as the weighted average prevailing charge applied in the locality in 1991,

adjusted to reflect *2435 payments for services at amounts below the prevailing

charge. The historical payment basis is determined without regard to physician

specialty.

House bill

(a) Update.-

Section 12105. Specifies that the MEI update that applies in 1991 is equal to

the full MEI for primary care services, and 0 percent for all other services. For

1992, the MEI otherwise applicable is reduced by 0.4 percent.

Section 4006. Specifies that the MEI update for 1991 is equal to the full MEI

for primary care services and 0 percent for all other services.

(b) Physician Medicare Volume Performance Standards.-

Section 12105. Specifies that the MVPS for surgical services, non-surgical ser-

vices, and overall is set by a formula equal to the sum of the percentage growth

in Part B enrolles (excluding HMO enrolles), the historical percentage growth in

volume, and the percentage change in expected expenditures due to the provisions

included in OBRA 1990 and any regulations issued by the Department which would ef-

fect the growth in expenditures for services covered by the MVPS system, minus an

adjustment factor.

Provides that the same historical rates of growth in volume and growth in number

of beneficiaries are used for surgical, nonsurgical, and overall categories of

services. The adjustment factor is minus 1 percent in 1991, minus 1.5 percent in

1992, minus 2 percent in 1993, 1994, and 1995.

Specifies that the component reflecting changes in expenditures due to OBRA 1990

provisions varies between surgical and nonsurgical categories by the relative im-

pact of the bill on expenditures for these two categories.

Section 4006. No provision.
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(c) Revise Authority for PPRC.-

Section 12105. Revises PPRC responsibilities. Repeals requirements relating to

development of a relative value scale and requirements for PPRC to consider vari-

ous issues related to the reasonable charge payment system.

Amends current provision requiring PPRC to consider policies under Medicare to

include: (1) major issues in the implementation of the RBRVS; (2) issues relating

to further development of the volume performance standard system, including con-

tinuing development of State-based programs; (3) payment incentives to increase

access to primary care and other services in innercity and rural areas, including

Federal policies regarding the level of Medicaid payments to physicians; (4) the

number and types of physicians being trained, including consideration of Medicare

graduate medical education policy; (5) utilization review and quality of care, in-

cluding revisions to the PRO and other Medicare quality assurance programs, and

physician licensing and certification; and (6) options to help constrain the costs

of health care to employers, including incentives under Medicare. In addition, re-

quires PPRC to make recommendations regarding reforms in medical malpractice and

physician licensing and certification.

*2436 Modifies PPRC membership provision to indicate that the professions listed

for membership are illustrative.

Section 4006. No provision.

(d) Transition to the RBRVS for Primary Care Services.-

Section 12105. Increases the primary care floor to 75 percent for services

rendered in 1991. Provides that for the purpose of determining the fees for

primary care services increased under this provision after 1991, the historical

payment basis will be determined without regard to the increase to 75 percent in

the primary care floor. However, the fees for services whose payments are in-

creased under this provision in 1991 may not be lower in 1992 than they were in

1991 after the increase in the floor.

Section 4006. Similar provision.

Effective date:

Section 12105. Effective for services provided on or after January 1, 1991, ex-

cept (c) Enactment.

Section 4006. Applies to services furnished on or after January 1, 1991.

Senate amendment

(a) Update.-Specifies that the MEI update that applies April 1, 1991 is equal to

the full MEI for primary care services and 0 percent for other services.

Specifies that in determining the customary charges for the period beginning

April 1, 1991, the Secretary may not recognize any amounts of 1990 actual charges

that exceed the customary charges for the nine month period beginning April 1,

1990. This limitation shall not prevent an increase in the percentage limit ap-

plicable to a new physician in a case where such new physician was subject to new

physician limits in 1990.

(b) Physician Medicare Volume Performance Standards.-Provides that the adjust-
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ment factor is minus 1 percent in FY 1991, 1.5 percent in FY 1992, and 2.0 percent

for each succeeding fiscal year. Specifies that the MVPS for 1991 is the sum of:

(1) the Secretary's estimate of the rate of increase in expenditures for portions

of the calendar year occurring in such fiscal year (determined without regard to

OBRA 1990); and (2) the Secretary's estimate of the percentage increase or de-

crease in expenditures in the category of services involved that will result from

changes in law or regulations. This sum is reduced by 2 percentage points.

(c) Revise Authority for PPRC.-No provision.

(d) Transition to the RBRVS for Primary Care Services.-No provision.

Effective date: (a) and (b) Enactment.

Conference agreement

(a) Update.-The Conference agreement includes the Senate amendment with an

amendment which provides for a reduction of 4/10 of a percentage point in the up-

date for 1992. The Conferees note that the freeze provision does not apply to am-

bulance services.

(b) Physician Medicare Volume Performance Standard.-The Conference agreement in-

cludes the Senate amendment with an amendment to assure this provision will not

result in a lower or higher update for 1993 than would apply in the absence of

this provision.

*2437 (c) Revise Authority for PPRC.-The Conference agreement includes the House

provision with an amendment requiring the PPRC to comment on the President's

budget recommendations for physicians services.

(d) Transition to RBRVS for Primary Care Services.-The Conference agreement in-

cludes the House provision with an amendment which sets the prevailing charge for

primary care services at 60 percent. The agreement does not include the hold harm-

less provision. The provision is implemented in a budget neutral manner.

3. Other Provisions Relating to Payment for Physician Services (Section 12106-

12108 and 4007-4012 of House bill; Sections 6116-6120, 6122-6125 of Senate

amendment)

Present law

(a) New Physicians.-OBRA '87 provided that the customary charge screens of new

physicians are set at a level no higher than eighty percent of the prevailing

charge, as limited by the MEI, for the first year the physician is practicing in

an area. The provision is not applicable to primary care services or services fur-

nished in a rural area designated as a health manpower shortage area.

OBRA '89 provided that in the second year of practice, a new physician's custom-

ary charge is limited to 85 percent of the prevailing amount. The limit does not

apply to primary care services or to services furnished in a rural health manpower

shortage area.

These limits expire on December 31, 1990.

(b) Payments for Assistants at Surgery.-Under certain circumstances, physicians
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are paid for serving as assistants at surgery. Typically, the prevailing charge

for acting as an assistant is limited to 20 percent of the prevailing charge for

the procedure that applies to the primary surgeon.

Payments for physician assistants serving as assistants at surgery cannot exceed

65 percent of the amount that would otherwise be recognized if performed by a

physician serving as an assistant at surgery.

(c) Interpretation of EKGs.-Payments are not made for the interpretation of

simple diagnostic tests. The payment for the interpretation is presumed to in-

cluded in the payment for the hospital or office visit. EKGs are the exception to

this rule; separate payments are currently made for interpretation of these tests.

(d) Payment for Technical Component of Diagnostic Tests.-Payment for diagnostic

tests may be made under Part B on the basis of reasonable charges.

(e) Reciprocal Billing Arrangements.-Some carriers have recognized billing ar-

rangements in which a physician occasionally covers for another physician.

However, HCFA has considered prohibiting recognition of such arrangements.

(f) Aggregation Rule.-Hearings on Part B claims are not available unless the

amount in controversy exceeds $500 and judicial review is not available unless the

aggregate amount in controversy exceeds $1,000.

(g) Practicing Physicians Advisory Council.-No provision.

(h) Medical Review Screens.-Medical review screens used by carriers are gener-

ally not publicized.

*2438 (i) Advance Determinations by Carriers.-Medicare carriers review Part B

claims in order to determine whether the item or service is covered by Medicare

and whether or not it is medically necessary. In most cases the review is retro-

spective.

(j) Limitation on Beneficiary Liability.-Current law establishes a limit on ac-

tual charges of nonparticipating physicians known as the maximum allowable actual

charge. These limits vary from physician to physician based on how much a physi-

cians actual charge for a particular service exceeded Medicare's allowed amount in

a base period.

OBRA 1989 established a new physician payment methodology which will be phased-

in beginning in 1992. At the same time it established a new method for calculating

the limit on actual charges for nonparticipating physicians, beginning in 1991. In

1991, the limit on actual charges for a physician is the same percentage (not to

exceed 25 percent) above the 1991 recognized payment amount as his/her 1990 MAAC

was above the 1990 recognized payment amount. Because of differing effective

dates, total allowed charges for some services for which payments will increase

under the new system-primarily evaluation and management services-will be lower in

1991 than in either 1990 or 1992.

(k) Statewide Fee Schedule Areas.-The day-to-day functions of reviewing Part B

claims and paying benefits are performed by entities known as carriers.

Carriers are responsible for delineating prevailing charge localities. There are

238 prevailing charge localities nationwide; there is considerable variation in

the size and configuration of these localities.

Under the physician payment reform provisions, current localities would be used.
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However, OBRA 1989 required PPRC to report to Congress by July 1, 1991 on the ap-

propriateness of retaining current locality designations, changing to statewide

designations, or adopting Metropolitan Statistical Areas or other payment areas

for payment purposes.

(l) Utilization Screens for Physician Visits in Rehabilitation Hospitals.- OBRA

1987 required the establishment of separate utilization review screens for physi-

cian visits in rehabilitation hospitals.

(m) Study of Payment Adjustment for Physicians Furnishing a High Volume of a

Particular Procedure.-No provision.

House Bill

(a) New Physicians.-

Section 12106. Extends the current provision for 1991 to specify that the cus-

tomary charge limits are 80/85/90/95 percent of the prevailing charge in the first

through fourth years of practice. Provides that beginning on January 1, 1992,

these percentage limits for new physicians in their first through fourth years of

practice apply to the amounts recognized under the RBRVS.

Section 4007. Similar provision except continues under RBRVS the exception for

primary care services and services furnished in a rural area defined as a health

manpower shortage area. Extends application of the provision to professional ser-

vices furnished by health care practitioners. A health care practitioner is a

physician assistant, certified nurse-midwife, qualified psychologist, nurse *2439

practitioner, clinical social worker, physical therapist, occupational therapist,

respiratory therapist, certified registered nurse anesthetist, or any other prac-

titioner specified by the Secretary. The first year of practice is defined as the

first year during which Medicare payments are made to the practitioner during the

first six months.

Requires the Secretary in computing the conversion factor for 1992, to assume

that these changes applied to all physicians services furnished during the year

notwithstanding the effective dates.

(b) Payments for Assistant at Surgery Services.-

Section 12107. Requires the Secretary to determine, based on the most recent

available data, for each class of surgical procedure, the national average per-

centage of such procedures performed under Part B which involve the use of an as-

sistant at surgery. Maintains the current policy for a physician acting as an as-

sistant at surgery for a procedure that involves the use of an assistant at least

50 percent of the time. Provides that when an assistant is used in 25 percent or

more of such cases but less than 50 percent nationwide, the payment equals 75 per-

cent of the payment basis that would otherwise apply. When an assistant is used in

5 percent or more of such cases but less than 25 percent nationwide, the payment

equals 75 percent of the payment basis that would otherwise apply; however, such

payments may only be made if the use of an assistant is approved in advance by the

peer review organization. Payment may not be made for an assistant at surgery if

an assistant is used in fewer than 5 percent of cases.
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Section 4007. No provision.

(c) Interpretation of EKGs.-

Section 12108. Provides that payments for the interpretation of EKGs are to be

treated in the same manner as the payment for the interpretation of other simple

diagnostic tests under RBRVS, effective Jan. 1, 1992. Separate payments would not

be made for interpretation of these tests, except when the EKG is not performed in

conjunction with an office or hospital visit. Payment would continue to be made

for the technical component of EKGs performed on an outpatient basis.

Excludes payments for EKG interpretations performed in conjunction with an of-

fice visit, or for inpatients, from the expenditure base used in determining the

initial budget neutral conversion factor for the RBRVS.

Section 4007. No provision.

(d) Payment for Technical Component of Diagnostic Tests.-

Section 12108. No provision

Section 4008. Provides that when Part B payments are made for the technical, as

distinct from the professional, component of diagnostic tests the reasonable

charge (or other payment basis) may not exceed the national median of such charges

(or payment basis) for such tests. The provision does not apply to clinical dia-

gnostic laboratory tests and radiology services.

(e) Reciprocal Billing Arrangements.-

Section 12108. No provision.

Section 4009. Provides that payment may be made to a physician who arranges for

visit services (including emergency visits and related services) to be provided on

an occasional, reciprocal basis by another physician in his or her absence. Such

payments may only *2440 be made if: (1) the first physician is unavailable to

provide the services; (2) the individual has arranged to receive the services from

the first physician; (3) the claim form includes the first physician's identifier

number and indicates that it is for a "covered visit service;" and (4) the visit

services are not provided by the second physician over a continuous period of

longer than 30 days.

(f) Aggregation Rule.-

Section 12108. No provision.

Section 4010. Permits aggregation of claims for services furnished in the same

12-month period. If the claims involve common issues of law and fact relating to

physicians services furnished in the same fee schedule area to two or more pa-

tients by two or more physicians, the aggregate amount in controversy must exceed

$1,000 for a hearing and $2,500 for judicial review.

(g) Practicing Physicians Advisory Council.-

Section 12108. No provision.

Section 4011. Establishes a 15-member Practicing Physicians Advisory Council ap-

pointed by the Secretary. Members must have submitted at least 250 physicians ser-

vices claims in the preceding year. At least 11 members must be MDs or DOs. Mem-

bers are to include both participating and nonparticipating physicians and physi-

cians practicing in rural and underserved areas. The Secretary is to consult with

the Council concerning proposed changes in regulations and carrier manual instruc-
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tions. To the extent feasible and consistent with statutory deadlines, such con-

sultation shall occur before the publication of such proposed changes. The Council

is to meet at least once each calendar quarter; members are to be paid in the same

manner as other advisory council members.

(h) Medical Review Screens.-

Section 12108. No provision.

Section 4012. Requires carriers to release medical review screens and associated

screening parameters applicable for determinations of reasonable and necessary,

prior to making payment denials for otherwise covered physicians services.

(i) Advance Determinations by Carriers.-No provision.

(j) Limitation on Beneficiary Liability.-No provision.

(k) Statewide Fee Schedule Areas.-No provision.

(l) Utilization Screens for Physician Visits in Rehabilitation Hospitals.-No

provision.

(m) Study of Payment Adjustment for Physicians Furnishing a High Volume of a

Particular Procedure.-No provision.

Effective date:

Sections 12106-12108, (a) Provisions concerning the third and fourth year of

practice applies to services furnished in 1991 which were first subject to the

limits in 1989 or thereafter; provisions relating to RBRVS apply to services fur-

nished after 1991. (b) Applies to services furnished on or after January 1,

1991.(c) Effective January 1, 1992.

Sections 4007-4012. (a) Applies to services furnished after 1990, except that:

(1) the provisions concerning the third and fourth year of practice apply only to

physicians services furnished after 1991 and 1992; and (2) the provisions concern-

ing the second, third, and fourth year of practice apply only to physicians ser-

vices furnished after 1991, 1992, and 1993. (d) Applies to tests furnished on or

after *2441 January 1, 1991. (e) and (f) Applies to services furnished on or after

the first day of the first month beginning more than 60 days after enactment. (g)

Enactment (h) Applies to denial notices sent on or after January 1, 1991.

Senate amendment

(a) New Physicians.-Extends the current provision to specify that the customary

charge limits are 80/85/90/95 percent of the prevailing charge in the first

through fourth years of practice. Applies similar treatment to new physicians un-

der RBRVS.

(b) Payments for Assistant at Surgery Services.-Specifies that if payment is

made separately for a physician serving as an assistant-at-surgery, such payment

may not exceed 16 percent of the payment for the global surgical service involved.

(c) Interpretation of EKGs.-No provision.

(d) Payment for Technical Component of Diagnostic Tests.-No provision.

(e) Reciprocal Billing Arrangements.-Provides that payment may be made in the

case of services furnished by a physician other than the one submitting the claim

either: (1) during a period not exceeding 14 continuous days in the case of an in-
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formal reciprocal arrangement; or (b) 90 continuous days (or longer, as specified

by the Secretary) in the case of per diem or other fee for time compensation. The

claim must identify the physician furnishing the service.

(f) Aggregation Rule.-No provision.

(g) Practicing Physicians Advisory Council.-No provision.

(h) Medical Review Screens.-Requires the Secretary to conduct a study of the ef-

fect of the release of prepayment medical review screen parameters on physician

billings. The study is to be based on release of the same parameter or parameters

at a minimum of six carrier sites. The Secretary is to report to Congress on the

study by Oct. 1, 1992.

(i) Advance Determinations by Carriers.-Requires the carriers to make advance

medical necessity determinations for expensive items and services specified by the

Secretary.

Authorizes the carriers to make advance medical necessity determinations if:

The item or service is furnished or ordered by a physician for whom a substan-

tial number of items and services have been disallowed, or for whom a pattern of

overutilization has been identified by the carrier and the physician has been so

informed and given an opportunity to respond;

The the carrier notifies the physician as to the kinds of items and services

that will be subject to advance determinations, and

The carrier provides a general notice for entities likely to furnish the kinds

of items or services described in such notice that are ordered by the physician.

Authorizes the carrier to make advance medical necessity determinations if:

The item or service is furnished by an entity for whom a substantial number of

items or services have been disallowed, or a pattern of overutilization resulting

from the business practices *2442 of the entity has been identified by the carrier

and the entity has been so informed and given an opportunity to respond; and

The carrier notifies the entity of the kinds of items that will be subject to

advance determinations.

Provides that these provisions do not apply to items and services under review

by a PRO, to emergency cases or under such other circumstances as specified by the

Secretary.

(j) Limitation on Beneficiary Liability.-Provides that the limit in 1991 for

evaluation and management services provided by a nonparticipating physician is the

same percentage (not to exceed 50 percent) above the 1991 recognized payment

amount as the physician's 1990 MAAC was above the 1990 recognized payment amount.

(k) Statewide Fee Schedule Areas.-Requires the Secretary, under certain circum-

stances, to treat a State as a single fee schedule area for purposes of determin-

ing both the adjusted historical payment basis and the fee schedule amount for

physicians services furnished on or after January 1, 1992. The State on or before

April 1, 1991, must have written support for treatment of the State as a single

fee schedule area from each member of its Congressional delegation and from organ-

izations representing urban and rural physicians in the State. The Secretary may

provide that its treatment of a State as a single fee schedule area will ensure

that total payments for physicians services in 1992 are budget neutral compared to
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what they would otherwise have been.

Specifies that this provision may not be construed as limiting subsequent modi-

fications to the locality structure through otherwise applicable administrative

procedures.

(l) Utilization Screens for Physician Visits in Rehabilitation Hospitals.- Re-

quires the Secretary, within 180 days of enactment, to revise the screens to apply

to all physician visits to an inpatient of a rehabilitation hospital or unit. The

screen is to reflect a standard of physician care recognized for inpatients of

acute care hospitals and units, particularly with respect to the frequency of vis-

its by an attending physician. The Secretary is to provide that this provision be

implemented in a budget neutral manner.

(m) Study of Payment Adjustment for Physicians Furnishing a High Volume of a

Particular Procedure.-Requires PPRC to conduct a study of the feasibility and de-

sirability of adjusting payments to individual physicians performing a high volume

of a particular procedure in order to reflect economies of scale. Taking into ac-

count the potential impact on costs and access the Commission is to report on: (i)

types of services or procedures for which such an adjustment would be appropriate;

(ii) options for implementing such an adjustment; (iii) appropriate exceptions to

such an adjustment; and (iv) appropriate safeguards to ensure access by benefi-

ciaries to necessary services. The Commission is required to report by July 1,

1992 to the House Committees on Ways and Means and Energy and Commerce and the

Senate Committee on Finance.

Effective date: (a) Applies to services furnished on or after Jan. 1, 1991. (b)

Applies with respect to services furnished on or after January 1, 1991. (e) Ap-

plies to services furnished on or after the date of enactment. (i) Becomes effect-

ive with respect to items and services *2443 furnished on or after January 1,

1991. (j), (k), (l) and (m) Enactment.

Conference agreement

B.3

(a) New Physicians.-The Conference agreement includes Section 4007 of the House

provision.

(b) Assistants at Surgery.-The Conference agreement includes the Senate amend-

ment with an amendment which precludes payments for assistants at surgery where

such assistant is used in less than five percent of the cases.

(c) Interpretation of EKG's.-The Conference agreement includes the House provi-

sion with a clarification specifying that a routine electrocardiogram interpreta-

tion covered by this provision is one specified under one of the following HCPCS

codes: 93000, 93010, 93040, 93041, and 93042 (and any changes in these codes that

may result). The provision is effective in 1992.

(d) Payment for Technical Component of Diagnostic Tests.-The conference agree-

ment includes the House provision. The Conferees note that if a procedure is sub-

ject to a limitation under the provision reducing payments for overvalued proced-
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ures, it is not subject to the limitations under this provision. Further, if a

procedure is subject to a limitation under this provision, it can not be subject

to any limitation under the provision reducing payments for unsurveyed procedures.

(e) Reciprocal Billing Arrangements.-The Conference agreement includes the House

provision with an amendment deleting the mandatory assignment requirement and a

modification to change the continuous day limit to 60 days.

(f) Aggregation Rule.-The conference agreement includes the House provision with

an amendment to provide for a study of the issue of the aggregation of appeals.

(g) Practicing Physicians Advisory Council.-The Conference agreement includes

the House provision with an amendment to clarify the role of the advisory council.

(h) Medical Review Screens.-The conference agreement includes the Senate amend-

ment.

(i) Advance Determinations by Carriers.-The conference agreement does not in-

clude the Senate amendment.

(j) Limitation on Beneficiary Liability.-The Conference agreement includes the

Senate amendment with an amendment setting the maximum MAAC at 140 percent of the

recognized charge for 1991 for evaluation and management services.

(k) Statewide Fee Schedule Areas.-The Conference agreement includes the Senate

amendment with an amendment specifying that the provision applies to Oklahoma and

Nebraska only.

(l) Utilization Screens for Physician Visits in Rehabilitation Hospitals.-The

Conference agreement includes the Senate amendment with an amendment to require

the Secretary to issue guidelines to assure that the level of review required when

the new visit screen limit has been reached is to be uniform across localities.

*2444 (m) Study of Payment Adjustments for Physicians Furnishing a High Volume

of a Particular Procedure.-The Conference agreement does not include the provi-

sion.

The Conference agreement further requires the Secretary to conduct a study of

regional variations in impact of Medicare physician payment reform. The study is

to examine factors contributing to variations in reasonable charges which are not

attributable to variations in practice costs; the impact on access to services in

areas that experience disproportionately large payment reductions under the fee

schedule; and appropriate adjustments or modifications in the transition to or de-

termining payments under the fee schedule.

4. Payments for Hospital Outpatient Services (Sections 12111 and 4021 of the

House Bill and Section 6130 of the Senate amendment)

Present law

(a) Capital.-For hospital outpatient department services which are paid either

on a reasonable cost basis or the lesser of reasonable costs and a blend of reas-

onable costs and charges, Medicare paid for hospital capital allocated to the out-

patient department of the hospital at 100 percent of costs prior to fiscal year

1990.

H.R. CONF. REP. 101-964 Page 708
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



OBRA '89 reduced payments for capital costs for outpatient services by 15 per-

cent for portions of cost reporting periods beginning in fiscal year 1990. The re-

duction also applied to capital related to services that are reimbursed based on a

blended amount; these services include radiology, diagnostic procedures and outpa-

tient surgery. In the case of such blends or limits based on blends, the reduction

applied only to the cost portion of the blended amount.

Outpatient capital costs of sole community hospitals were exempt from the reduc-

tion in OBRA '89.

(b) Outpatient Services on a Cost Related Basis.-Services in hospital outpatient

departments are reimbursed under a variety of payment methodologies. Laboratory

services and durable medical equipment are paid based on fee schedules; outpatient

dialysis services are paid based on a prospective rate; and ambulatory surgical

services and radiology services are subject to aggregate cost limits. Most other

services are paid on a cost related basis.

(c) Development of Prospective Payment Proposal.-No provision.

(d) Ambulatory Surgery in Eye, and Eye and Ear Specialty Hospitals.-Payments to

an eye, or eye and ear specialty hospital for ambulatory surgery that makes ap-

plication to the Secretary in which it demonstrates: (1) that it received more

than 30 percent of its total revenue from outpatient services; and (2) was an eye

specialty hospital or an eye and ear specialty hospital on October 1, 1987 are

made on the basis of a blend that consists of 75 percent of the hospital's costs

and 25 percent of the applicable free-standing ambulatory surgical center rate.

This blend will change to the 50/50 blend that applies to ambulatory surgery in

all other hospitals for cost reporting periods that begin after fiscal year 1990.

(e) Payments for Ambulatory Surgery and Radiology.-Reimbursement for ambulatory

surgery services performed in outpatient hospital departments are reimbursed the

lesser of: (1) reasonable costs or customary charges, less 20 percent of hospit-

als' reasonable *2445 charges, but not exceeding 80 percent of reasonable costs;

or (2) the "blend" amount, which averages reasonable cost principles with free

standing ambulatory surgery payment rates. The mix of the blend is 50 percent

reasonable costs and 50 percent of the rate paid to fee standing ambulatory sur-

gery centers. Payments for outpatient radiology services are subject to an aggreg-

ate limit for each hospital. The limit applies to both capital and non-capital

costs and is the lesser of the reasonable costs or charges or a blend of hospit-

als' cost for providing these services and the prevailing charges for providing

the same services in physicians' offices. The blend is based on 50 percent costs

and 50 percent charges. Payment for intraocular lenses inserted at an ambulatory

surgery center during or subsequent to cataract surgery is made on the basis of

reasonable costs for class of lens involved.

House bill

(a) Capital.-Section 12111. The 15 percent reduction applied to capital costs

for outpatient hospital services and the cost portion of outpatient hospital ser-

vices paid on the basis of a blended amount by OBRA '89 for cost reporting years
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during the period beginning on October 1, 1989 and ending December 31, 1993 with

one modification. In addition to sole community hospitals, rural primary care hos-

pitals would also be exempt from the reduction.

Section 4021. Reduces payments for capital costs paid on a cost basis by 10 per-

cent for cost reporting periods occurring during fiscal years 1991 or 1992, by 7.5

percent for payments attributable to portions of cost-reporting periods occurring

during fiscal year 1993 or 1994, and by 5 percent for payments attributable to

portions of cost reporting periods occurring during fiscal year 1995. Sole com-

munity hospitals are exempt from the reduction.

(b) Outpatient Services on a Cost Related Basis.-Section 12111. Payments for

services that are made on a cost related basis would be reimbursed at 98 percent

of the recognized costs for payments attributable to cost reporting periods during

the period beginning October 1, 1990 and ending December 31, 1993. This reduction

would also apply to the cost portions of blended payment limits for ambulatory

surgery and radiology services. Sole community hospitals and rural primary care

hospitals would be exempt from this reduction.

Section 4021. Payments for hospital outpatient services reimbursed on a cost

basis, other than payment for capital-related costs, would be paid at 95 percent

of reasonable costs for cost reporting periods beginning on or after October 1,

1990. Outpatient services performed in hospitals receiving Medicare disproportion-

ate share payments would be exempt from the reduction.

(c) Development of Prospective Payment Proposal.-Section 12111. Directs the Sec-

retary to develop a proposal to replace the current payment system for hospital

outpatient services with a prospective payment system. In developing this propos-

al, the Secretary must consider: (1) policies which provide for appropriate limits

on growth in expenditures; (2) adjustments to account for changes in types of pa-

tients treated, volume, technology, and standards of medical practice; (3) incent-

ives for hospitals to control costs of outpatient services; (4) appropriate bund-

ling of services, such as global fees or *2446 per episode units of payment; (5)

whether services not currently paid on a cost related basis, such as outpatient

dialysis and laboratory services, should be included in the new system; and (6)

whether other adjustments would be necessary, including adjustments for teaching

status, geographic areas with high wages, treatment of low-income patients, and

capital.

The Administrator of the Health Care Financing Administration would be required

to provide summaries of existing research findings on prospective payment for hos-

pital outpatient services by January 1, 1991. This report would be submitted to

the Committee on Finance of the Senate and the Committees on Ways and Means and

Energy and Commerce of the House of Representatives. The Secretary would be re-

quired to submit a detailed proposal on prospective payment to the same committees

by September 1, 1991. The Prospective Payment Assessment Commission would be re-

quired to submit an analysis and comments on the Secretary's proposal to the same

committees by March 1, 1992.

Section 4021. No provision.

(d) Ambulatory Surgery in Eye, and Eye and Ear Specialty Hospitals.-Section
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12111. The use of the special 75/25 blend would be extended to services provided

in cost reporting periods beginning on or after October 1, 1988 and on or before

January 1, 1995.

Section 4021. No provision.

(e) Payments for Ambulatory Surgery and Radiology.-Section 12111. Continues the

use of the 50/50 blend for cost reporting periods beginning on or after October 1,

1988 and or or before December 31, 1990. For cost reporting periods beginning on

or after January 1, 1991, payment for ambulatory surgery services and radiology

services performed in outpatient hospital departments would be subject to aggreg-

ate cost limits based on a blend of 33 percent of the hospital's own costs and 67

percent of the amount that would be paid if provided in an ambulatory surgery cen-

ter in the same area.

Reduces payment for insertion of an intraocular lens during or subsequent to

cataract surgery in an ambulatory surgery center to $200 for services performed

after the date of enactment and before December 31, 1992.

Section 4021. Reduces payment to hospitals for outpatient surgical procedures by

reducing the standard overhead amount used in calculating the amount paid to ambu-

latory surgery centers for services from 100 percent of the standard overhead

amount to 97.5 percent of the standard overhead amount. Exempts hospitals receiv-

ing Medicare disproportionate share payment adjustments from the reduction. Re-

duces payment for insertion of an intraocular lens during or subsequent to catar-

act surgery in an ambulatory surgery center to $200 for services performed on or

after January 1, 1991 and before December 31, 1992.

Requires that a survey of actual audited costs incurred by ambulatory surgery

centers, based on a representative sample of procedures, be taken not later than

July 1, 1992 and every 5 years thereafter. Repeals provision permitting the Sec-

retary to determine the appropriate time to adjust ambulatory surgery center rates

and stipulates that, if the Secretary has not updated rates paid to ambulatory

surgery centers in a year, the rates will be increased by *2447 the consumer price

index for all urban consumers for the 12 month period ending with June of the pre-

ceding year. Requires the Secretary to consult with appropriate trade and profes-

sional organizations in determining the list of procedures that may be performed

at ambulatory surgery centers.

Effective date: Section 12111. Enactment. Section 4021. Provision (a) is effect-

ive upon enactment. Provision (b) applies to hospital outpatient services provided

on or after January 1, 1991. Provision (e) is effective July 1, 1991.

Senate amendment

(a) Section 6130.-Reduces payments for capital-related costs for cost reporting

periods occurring during the period beginning on October 1, 1989 and ending on

September 30, 1991 by 15 percent. Reduces payments for capital-related costs for

cost reporting periods occurring during the period beginning on October 1, 1991

and ending September 30, 1995 by 10 percent. Exempts sole community hospitals from

the reduction.
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(b) Section 6131.-Payments for outpatient hospital services that are made on a

cost related basis would be reimbursed at 95 percent of the recognized costs for

payments attributable to portions of cost reporting periods during the period be-

ginning on October 1, 1990 and ending on December 31, 1995. This reduction would

also apply to the cost portions of blended payment limits for ambulatory surgery

and radiology services. Sole community hospitals would be exempt from this reduc-

tion.

(c) Section 6130.-No provision.

(d) Section 6131.-Extends the use of the 75/25 blend to services provided in

cost reporting periods beginning on or after October 1, 1988 and before September

30, 1993.

(e) Payments for Ambulatory Surgery and Radiology.-Section 6131. No provision.

Effective date: Enactment.

Conference agreement

OUTPATIENT SERVICES

(a) Capital.-The conference agreement includes the House bill with an amendment.

Capital costs for outpatient hospital services and the cost portion of outpatient

hospital services paid on the basis of a blended amount for payments attributable

to portions of cost reporting periods occurring during FY 91 would be reduced by

15 percent. Such payments would be reduced by 10 percent for portions of cost re-

porting periods occurring during FY 92, 93, 94 and 95. Sole community hospitals

and primary care hospitals would be exempt from these reductions.

(b) Outpatient Services on a Cost-Related Basis.-The conference agreement in-

cludes the Senate amendment with an amendment. Payments for outpatient hospital

services made on a reasonable cost basis would be reduced by 5.8 percent for pay-

ments attributable to portions of cost reporting periods occurring during fiscal

year 1991, 1992, 1993, 1994, or 1995.

(c) Prospective Payment System for Hospital Outpatient Services.-The conference

agreement includes the House bill.

*2448 (d) Ambulatory Surgery in Eye, and Eye and Ear Specialty Hospitals.- The

conference agreement includes the House provision.

(e) Amubulatory Surgery and Radiology.-The conference agreement includes the

House bill with an amendment. For portions of cost reporting periods beginning on

or after January 1, 1991, payment for ambulatory surgery services and radiology

services performed in outpatient hospital departments would be subject to aggreg-

ate cost limits based on a blend of 42 percent of the hospital's costs and 58 per-

cent of the fees for the same services performed outside the hospital.

5. Durable Medical Equipment (Sections 12112 and 4022 of House bill and

Sections 6132 and 6133 of Senate Amendment)

Present law
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(a) Overvalued Equipment.-OBRA 1989 reduced the fee schedule amounts for seat-

lift chairs and transcutaneous electrical nerve stimulation (TENS) devices by fif-

teen percent, effective April 1, 1990.

(b) Limits on Variations in Fees.-Current law provides for transition to a sys-

tem of regional fees for three categories of DME by 1993. The categories are or-

thotics and prosthetics, rental-cap items, and oxygen and oxygen equipment. The

regional fees would be based on a weighted average of local and regional payment

amounts within each region, subject to certain upper and lower limits. Payments in

1990 are based solely on the local amounts; payments in 1993 would be based solely

on the regional amounts. 1991 and 1992 would be transition years between the two

amounts.

(c) Rental Cap Items.-OBRA '87 defined six categories of DME and established fee

schedules for each category. Payment for items in the category of "other items of

DME," often referred to as the "rental cap" category, is only on a rental basis.

Items in this category include wheel chairs and hospital beds. The rental payment

amount in 1989 and 1990 is ten percent of the purchase price of the item based on

average submitted charges during a twelve month base period ending June 30, 1987,

and updated by the percent increase in the Consumer Price Index (CPI-U) for the

six month period ending December, 1987. Rental payments are made for up to fifteen

months, after which a payment, equal to one month's rental, is made every six

months for servicing.

OBRA '89 removed motorized wheelchairs from the "rental cap" category into the

"frequently purchased" category with a provision allowing for treatment of such

wheelchairs as customized equipment, subject to guidelines to be established by

the Secretary.

(d) Frequently Serviced Items.-Items in the category known as "frequently ser-

viced" are reimbursed on a rental basis. These items are defined as equipment

which requires frequent servicing to avoid danger to the patient and includes such

items as ventilators, intermittent positive pressure breathing machines and vapor-

izers. Rental payments for these items are based on average allowed charges for

the items during a base period, updated by the percentage change in the CPI-U.

There is no limit on the number of months that rental payments are made for "fre-

quently serviced" items.

*2449 (e) Useful Lifetime of Rental Equipment.-There is currently no provision

for replacement and for a new cycle of rental payments for items provided under

the rental cap category.

(f) Enteral and Parenteral Equipment and Supplies.-Nutritional supplies for en-

teral equipment are reimbursed on a reasonable charge basis. The payment amounts

for these services are updated by the CPI-U.

(g) Administrative Procedures.-The Secretary may require medical equipment sup-

pliers to have a written order for an item from a physician prior to delivery of

certain items.

(h) Orthotics and Prosthetics.-Orthotics and prosthetics are included in the

covered items other than durable medical equipment category of DME. Payment for

this category of equipment is made on a lump sum basis for purchase. Two elements
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for the basis of the payment for purchase of the equipment. The first is the base

local purchase price, which is defined as the average reasonable charge in the

locality for the purchase of the item for the 12 month period ending with June,

1987, updated by the consumer price index for all urban consumers for the six

month period ending with December, 1987.

The second component consists of the regional purchase price, which is equal to

the weighted averages of purchase prices in the region. Payment is made solely on

the basis of local purchase prices in 1990. In 1991, payment is the sum of 75 per-

cent of the local purchase price and 25 percent of the regional purchase price. In

1992, payment is equal to 50 percent of the local purchase price and 50 percent of

the regional purchase price. In 1993 and subsequent years, payment is made solely

on the basis of regional purchase prices. In 1991, the range of the recognized

payment may not exceed 125 percent, or be lower than 85 percent of the average of

the purchase prices recognized for all the carrier service areas in the U.S. In

subsequent years, the range of the recognized payment amount may not be 120 per-

cent or be lower than 90 percent of the average of the purchase prices recognized

for all carrier service areas in the country.

(i) Oxygen and Oxygen Equipment.-No provision.

House bill

(a) Overvalued Equipment.-Section 12112. The fee schedule amounts for seatlift

chairs and TENS devices would be reduced by fifteen percent.

Section 4022. Similar provision.

(b) Limits on Variations in Fees.-

Section 12112. The requirements relating to regional fees would be repealed, ex-

cept for orthotics and prosthetics as described below. National upper and lower

fee limits would be established for the following categories of DME: (1) inexpens-

ive and routinely purchased DME; (2) items requiring frequent and substantial ser-

vicing; (3) miscellaneous items and other covered items; and (4) oxygen and oxygen

equipment. Local fees above or below these limits would be phased to the national

limiting amount in 1993.

National fee upper limits for an item would be defined as the median of the fees

that apply in 1990. The upper limits would be updated annually. In 1991 and 1992,

payments would be capped by *2450 a weighted average of the local fee schedule

amount and the national limit. In 1991, the average would be based on 67 percent

of the local fee and 33 percent of the national limit. In 1992, the average would

be based on 33 percent of the local fee and 67 percent of the national limit. In

1993, the fee schedule amounts in areas that exceed the upper limit would be set

at the national limit.

National fee "floors" for an item would be defined as 85 percent of the median

of the fees that apply in 1990. The fee floors would be updated annually. In 1991

and 1992, payments would be subject to a lower limit equal to a weighted average

of the local fee schedule amount and the national floors. In 1991, the average

would be based on 67 percent of the local fee and 33 percent of the national
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floor. In 1992, the average would be based on 33 percent of the local fee and 67

percent of the national floor. In 1993, the fee schedule amounts in areas that are

below the national floor would be set at the floor.

Fees in areas that are between the median and 85 percent of the median would not

be affected by this provision.

Section 4022. Identical provision.

(c) Rental Cap Items.-Section 12112. The fee schedules for rental cap items

would be based on average allowed charges, rather than average submitted charges.

Rental payments for "rental cap" items would be based on ten percent of the av-

erage allowed purchase price during the base period for the first three months of

rental, and 7.5 percent of the average allowed purchase price during the fourth

through fifteenth months of rental. Total rental payments would equal 120 percent

of the average allowed purchase price. No rental payments would be made after the

fifteenth month.

In the tenth month of continuous rental, patients would be given the option to

purchase the item of equipment. If the patient elects this option, rental payments

would continue through the thirteenth month of rental when ownership of the item

would transfer to the patient. No additional rental payments would be made. For

items owned by patients, payments for maintenance and servicing would be determ-

ined by the Secretary to be appropriate for the particular type of equipment and

would be based on reasonable charges. If the patient declines the purchase option,

payments for the equipment and servicing would be the same as provided under cur-

rent law.

Non-customized motorized wheelchairs would be returned to the category of other

covered items of DME (the rental cap category). The Secretary would be authorized

to treat customized wheelchairs under the payment provisions for the customized

items category of DME.

Section 4022. Similar provision, except that payment would continue to be made

on the basis of average submitted charges.

(d) Frequently Serviced Items.-Section 12112. Rental payments for items in the

category known as "frequently serviced" would be limited to fifteen months. After

the succeeding six month period, the Secretary would make payments for servicing

every six months. The servicing payment could not exceed 200 percent of a monthly

rental fee and would include payment for parts and labor not covered by warranty.

The Secretary would be authorized to *2451 make payments for necessary disposable

supplies used in conjunction with the item. If the reasonable lifetime of the item

is reached during a period of continuous use or if the Secretary determines, based

on a carrier's investigation, that an item is lost or irretrievably damaged,

monthly rental payments may be made for the replacement item on the same basis as

the original item.

Section 4022. Identical provision.

(e) Useful Lifetime of Rental Equipment.-Section 12112. The Secretary would es-

tablish a reasonable useful lifetime for two categories of equipment: (1) miscel-

laneous items and devices; and (2) items requiring frequent and substantial servi-

cing. The useful lifetime would be 5 years, unless the Secretary finds, based on
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program experience, that a longer or shorter period is appropriate for an item.

After an item's useful lifetime is reached during a period of medical necessity,

the Secretary would provide for a new cycle of rental payments.

Carriers would be permitted to make exceptions, and begin a new cycle of rental

payments, for equipment that is lost or irreparably damaged.

Section 4022. Similar provision, except that the useful lifetime is not deemed

to be 5 years, unless the Secretary finds otherwise.

(f) Enteral and Parenteral Equipment and Supplies.-Section 12112. No update of

fees for enteral and parenteral equipment and supplies would be authorized for

1991.

Section 4022. Identical provision.

(g) Administrative Procedures.-Section 12112. Suppliers would be prohibited from

distributing completed or partially completed Medicare medical necessity forms to

patients for commercial purposes. Suppliers who knowingly and willfully distribute

such forms would be subject to civil monetary penalties of up to $1,000 per form

distributed.

For customized equipment and for equipment designated by the Secretary as re-

quiring a prior written physician's order, suppliers could request prior approval

of the item from a carrier in a form determined by the Secretary.

The Secretary would establish standards for the timeliness of carrier responses

to such requests, and would incorporate such standards into the evaluations of

carriers' performance.

Claims for items of DME that are potentially overused would be subject to spe-

cial carrier scrutiny. The Secretary would publish, and periodically update, a

list of such items. The list would include: seatlift chairs, transcutaneous elec-

trical nerve stimulators, power-driven scooters, and such other items of DME as

determined appropriate by the Secretary. The Secretary would include items that

are: (1) mass marketed directly to beneficiaries; (2) marketed with offers to

waive the coinsurance, or marketed as "free" or "at no cost" to beneficiaries with

Medigap coverage or other coverage; (3) subject to a consistent pattern of overu-

tilization; and (4) frequently denied based on a lack of medical necessity.

Section 4022. Similar provision.

(h) Orthotics and Prosthetics.-Section 12112. Payments for orthotics and pros-

thetics would continue to be made on the same basis as in current law, but under a

new section of law. The transition to payment based solely on regional purchase

prices would be delayed *2452 by one year, to 1994 and the transition schedule to

a regional basis would be revised. In 1991, payment would be made solely on the

basis of local purchase prices. In 1992, payment would be based on the sum of 75

percent of the local purchase price and 25 percent of the regional purchase price.

In 1990, payment would be the sum of 50 percent of the local purchase price and 50

percent of the regional purchase price.

No update for orthotic and prosthetic fees would be permitted in 1991. Directs

the General Accounting Office to conduct a study of payments for prosthetic

devices, orthotics and prosthetics under Medicare to examine the effect of the de-

velopment and implementation of the Medicare fee schedules on payments for such
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items to orthotists and prosthetists. The report is due to the House Committees on

Ways and Means and the Energy and Commerce and the Senate Finance Committee, in-

cluding recommendations that the Comptroller General considers appropriate.

Section 4022. The Secretary would be required to conduct a study of the feasib-

ility and desirability of establishing a separate fee schedule for suppliers of

prosthetics, orthotics and prosthetic devices who provided professional medical

services that would take into account the providers' costs in providing these ser-

vices. The Secretary's report would be due to Congress one year after enactment.

(i) Oxygen and Oxygen Equipment.-Section 12112. Prohibits payment for home oxy-

gen therapy services after the expiration of a three month period that begins on

the date a patient first receives such services unless, in accordance with criter-

ia developed by the Secretary in consultation with suppliers, the patient's at-

tending physician certifies that, based on a follow-up test of the patient's ar-

terial blood gas value or arterial oxygen saturation conducted during the final 15

days of the three month period, there is a continued medical need for the ser-

vices. Directs the Secretary to permit home oxygen therapy suppliers to manage the

follow-up testing process.

Section 4022. Stipulates that a patient receiving home oxygen therapy services,

who at the time such services are initiated, have initial arterial blood gas val-

ues at or above a partial pressure of 50 or an arterial oxygen saturation at or

above 85, will not receive services after a sixty days period has expired unless

the patient's attending physician certifies a continuing medical need for the ser-

vice. The physician's certification is to be based on a follow-up test of the pa-

tient's arterial blood gas value or arterial oxygen saturation conducted during

the final 15 days of each 60 day period.

Effective date:

Section 12112. Effective for services provided on or after January 1, 1991, ex-

cept for the following provisions: (1) the provision in item (g) requiring con-

tracts with carriers to meet timeliness standards, which applies to contracts

entered into on or after January 1, 1991. Provision (i) applies to patients who

first receive home oxygen therapy services on or after January 1, 1991.

Section 4022 is effective for services provided on or after January 1, 1991, ex-

cept as follow: (1) The provision prohibiting suppliers from distributing medical

necessity forms applies to forms or documents *2453 distributed on or after Janu-

ary 1, 1991; (2) the provision regarding home oxygen services applies to items

furnished on or after January 1, 1994, applies to patients who first receive home

oxygen therapy services on or after January 1, 1991; and (3) a technical correc-

tion specifying that the provisions of OBRA '87 also applied to oxygen and oxygen

equipment takes effect as if included in OBRA '87.

Senate amendment

(a) Overvalued Equipment.-No provision.

(b) Limits on Variations in Fees.-Section 6132. The requirements relating to re-

gional fees would be repealed, except for orthotics and prosthetics. National up-
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per and lower fee limits would be established for the following categories of DME:

(1) inexpensive and routinely purchased DME; (2) items requiring frequent and sub-

stantial servicing; (3) miscellaneous items and other covered items; and (4) oxy-

gen and oxygen equipment. Local fees above or below these limits would be phased

to the national limiting amount in 1992.

National fee upper limits for an item would be defined as the median of the fees

that apply in 1990. The upper limits would be updated annually by the covered item

increase for that year. In 1991, payments would be capped by a weighted average of

the local fee schedule amount and the national limit. In 1992 and subsequent

years, the limit would be equal to the previous year's limit updated by the

covered item increase for that year.

National fee "floors" for an item would be defined as 85 percent of the median

of the fees that apply in 1990. The fee floors would be updated annually. In 1991

and 1992, payments would be subject to a lower limit equal to a weighted average

of the local fee schedule amount and the national floors. In 1991, the average

would be based on 67 percent of the local fee and 33 percent of the national

floor. In 1992, the average would be based on 33 percent of the local fee and 67

percent of the national floor. In 1993, the fee schedule amounts in areas that are

below the national floor would be set at the floor.

Fees in areas that are between the median and 85 percent of the median would not

be affected by this provision.

(c) Rental Cap Items.-Section 6132. The fee schedules for rental cap items would

be based on 110 percent of average allowed charges, rather than average submitted

charges. Rental payments for "rental cap" items would be based on ten percent of

the average allowed purchase price during the base period for the first three

months of rental, and 7.5 percent of the average allowed purchase price during the

fourth through fifteenth months of rental.

Total rental payments would equal 120 percent of the average allowed purchase

price.

(d) Frequently Serviced Items.-No provision.

(e) Useful Lifetime of Rental Equipment.-No provision.

(f) Enteral and Parenteral Equipment and Supplies.-Section 6132. Identical pro-

vision to Section 12112.

(g) Administrative Procedures.-No provision.

(h) Orthotics and Prosthetics.-Section 6133. Identical provision to Section

12112.

*2454 (i) Oxygen and Oxygen Equipment.-Section 6132. Stipulates that a patient

receiving home oxygen therapy services, who at the time such services are initi-

ated, have initial arterial blood gas values at or above a partial pressure of 55

or an arterial oxygen saturation at or above 89, or such other values or satura-

tions as the Secretary may specify, will not receive services after a sixty day

period has expired unless the patient's attending physician certifies a continuing

medical need for the service. The physician's certification is to be based on a

follow-up test of the patient's arterial blood gas value or arterial oxygen satur-

ation conducted during the final 15 days of each 60 day period.
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Effective date: Section 6132. Effective for items or services furnished on or

after January 1, 1991, except for provision (l), which is effective for patients

who first receive home oxygen therapy services on or after January 1, 1991.

Section 6133. Effective for prosthetic devices orthotics and prosthetics fur-

nished on or after January 1, 1991.

Durable Medical Equipment

Conference agreement

(a) Overvalued Equipment.-The conference agreement includes the House provision

with an amendment. Payment for seatlift chairs would be limited to payment for the

seatlift mechanism only. The fee schedule payment amounts for transcutaneous elec-

trical nerve stimulators would be reduced by 15 percent.

(b) Limits on Variations in Fees.-The conference agreement contains the House

provision contained in Section 4022 with an amendment that reduce the update by 1

percent in 1991 and 1992.

(c) Rental Cap Items.-The conference agreement includes the House bill. Suppli-

ers providing power driven wheelchairs would be required to offer individuals an

option to purchase the item; payment would be made on a lump-sum basis if the in-

dividual elects to purchase the item.

(d) Frequently Serviced Items.-The conference agreement includes the House bill

with an amendment that permits the Secretary to replace an item under specified

conditions.

(e) Useful Lifetime of Rental Equipment.-The conference agreement includes the

House bill contained in Section 4022.

(f) Enteral and Parenteral Equipment and Supplies.-The conference agreement in-

cludes the House bill.

(g) Administrative Procedures.-The conference agreement includes the House bill

contained in Section 12112 with modifications.

(h) Orthotics and Prosthetics.-The conference agreement includes the House pro-

vision.

(i) Oxygen and Oxygen Equipment.-The conference agreement includes the House

bill contained in Section 4022 with modifications.

*2455 6. Clinical Laboratory Services (Section 12113 and 4023 of House bill;

Section 6131 of Senate amendment;)

Present Law

(a) Laboratory Fee Schedule Update.-The laboratory fee schedules are generally

updated each January 1 by the annual percentage change in the CPI-U over the pre-

ceding year.

(b) National Cap on Laboratory Fee Schedules.-The local laboratory fee schedules

are subject to national ceilings. These ceilings are based on the median of all

carrier-wide fee schedules established for that test in that laboratory setting.
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OBRA '89 reduced the cap from 100 to 93 percent of the national median.

(c) Clarification of Assignment Rule for Laboratory Tests.-In general, clinical

laboratory tests are only reimbursed on an assigned basis. Since 1988, physicians

have been prohibited from billing patients for such tests on an unassigned basis.

A recent decision in the U.S. 6th Circuit Court of Appeals indicated that there

may be some ambiguity as to whether the assignment requirement applies to such

tests performed in all physician offices.

House Bill

(a) Laboratory Fee Schedule Update.-

Section 12113. Provides that the annual update in the laboratory fee schedule is

reduced by 2 percent in 1991, 1992, and 1993.

Section 4023. No provision

(b) National Cap on Laboratory Fee Schedules.-

Section 12113. Reduces the national cap to 88 percent of the median, effective

January 1, 1991.

Section 4023. Similar provision except reduction is to 85 percent of the median.

Removes requirement for report on national fee schedule and makes other technic-

al corrections.

(c) Clarification of Assignment Rule for Laboratory Tests.-

Section 12113. Clarifies current statutory language to provide that all clinical

laboratory tests provided in all settings (except by a rural health clinic) may

only be billed on an assigned basis. This includes tests provided in physicians

offices.

Section 4023. Similar provision. The definition of referring laboratory is cla-

rified, effective May 1, 1990.

Effective date.

Section 12113. Enactment.

Section 4023. (b) Applies to tests furnished on or after January 1, 1991. (c)

Applies as if included in the enactment of OBRA 1989.

Senate Amendment

(a) Laboratory Fee Schedule Update.-Provides that the annual update is 2 percent

in 1991.

(b) National Cap on Laboratory Fee Schedules.-Reduces the national cap to 90

percent of the median, effective January 1, 1991.

(c) Clarification of Assignment Rule for Laboratory Tests.-No provision.

Effective date. Enactment.

*2456 Conference agreement

Clinical Laboratory Services

(a) Laboratory Fee Schedule Update.-
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The Conference agreement includes the House provision with an amendment. The up-

date is set at 2 percent for 1991, 1992, and 1993.

(b) National Cap on Laboratory Fee Schedules.-The Conference agreement includes

Section 12113.

(c) Clarification of Assignment Rule for Laboratory Tests.-The Conference agree-

ment includes Section 12113 of the House bill.

The Conference agreement includes Section 4023 of the House bill clarifying the

definition of referring laboratory with a clarification. In calculating whether a

laboratory bills for more than thirty percent of clinical diagnostic tests per-

formed by another laboratory, referrals to wholly-owned subsidiaries are not coun-

ted.

7. Reduction of Payments under Part B Through December 31, 1990 (Section 12114

of the House Bill)

Present law

Under the Balanced Budget and Emergency Deficit Control Act of 1985, Medicare

benefit payments may be reduced by a sequester of up to 2 percent pursuant to a

sequester order by the President if deficit targets for the year are not met. The

actual reduction applies to payments for services rendered on or after October 15

of a fiscal year. In order to obtain a 2 percent savings from the entire fiscal

year, the actual reduction is 2.034 percent to account for services provided

between October 1 and October 15.

Such an order was issued by the President with respect to fiscal year 1990 on

October 15, 1989. OBRA '89 directed this sequester order to remain in effect for

services under Part B until April 1, 1990. In addition, OBRA '89 provided for a

sequester of 1.4 percent that applies to services provided during the last six

months of fiscal year 1990.

If payments are reduced under a sequester, patient liability for deductible and

coinsurance amounts are unchanged. Patient liability for balance bills may rise

under a sequester if a physician's actual charge for a service is not at the max-

imum allowable actual charge (MAAC).

House bill

Section 12114. Payments to physicians, providers and suppliers under Part B

would be reduced by 2 percent for the two month period beginning November 1, 1990.

Patient liability for deductibles and coinsurance amounts would remain unchanged

for claims billed on an assigned basis. No changes would be made in the computa-

tion of the average adjusted per capita cost (AAPC) for health maintenance organ-

ization (HMO) contracts or competitive medical plan (CMP) contracts to reflect the

reduction.

Section E+C. No provision.

Effective date.-Applies to services provided on or after October 15, 1990 and

prior to January 1, 1991.
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*2457 Senate amendment

No provision.

Effective date. No provision.

MEDICARE PART B

7. Reduction of Payments under Part B

Conference agreement

The conference agreement includes the House bill with modifications. Payments

would be reduced by 2 percent for payments made during the period beginning Novem-

ber 1, 1990 and ending December 31, 1990.

8. Miscellaneous and Technical Amendments (Sections 4024-4027, 4031 of House

bill, Sections 6133(c) 6140-6146 of Senate amendment)

Present law

(a) Extension of Alzheimer's Disease Demonstrations.-In OBRA '86, Congress au-

thorized $40 million for the conduct of up to 10 Alzheimer's disease demonstration

projects. Each project provides comprehensive services to Medicare beneficiaries

who are enrolled in the Alzheimer's disease demonstrations. The demonstrations

were authorized for 3 years.

(b) Cataract Surgery Demonstration Project.-The Health Care Financing Adminis-

tration is developing a pilot demonstration project to test the feasibility of de-

veloping an alternate pricing strategy for cataract surgery.

(c) Coverage of Nurse Practitioners and Clinical Nurse Specialists.-Under cur-

rent law, the services of nurse practitioners are covered in specified circum-

stances, as follows: (1) the services must be those which would be covered if they

were performed by physicians; (2) nurse practitioners must be working in collabor-

ation with a physician; (3) services are covered only if they are performed in a

skilled nursing facility or nursing facility; and (4) the nurse practitioner must

practice within the scope of a State license where the services are performed. Re-

imbursement is made only on an assigned basis and may be made only to the employer

of the nurse practitioner.

In the case of nurse practitioners serving as assistants at surgery, the payment

amount is equal to 65 percent of the prevailing charge that would be recognized if

performed by nonspecialist physicians. In the case of services performed in a hos-

pital, the payment amount is equal to 75 percent of the prevailing charge that

would be recognized for nonspecialist physicians. In the case of all other ser-

vices, the payment amount is equal to 85 percent of the prevailing charge rate

that would be recognized for nonspecialist physicians. Services of clinical nurse

specialists are covered as incident to physicians' services if they would be

covered if provided by a physician.
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(d) Eyeglass Coverage Following Cataract Surgery.-Current law prohibits coverage

of eyeglasses for refractive purposes. As a matter of policy, the Health Care Fin-

ancing Administration considers intraocular lenses inserted during or after catar-

act surgery and *2458 eyeglasses prescribed following cataract surgery to be pros-

thetic devices. As such, Medicare reimbursement is made for both.

(e) Coverage of Injectable Drugs for Treating Osteoporosis.-No provision.

(f) Medicare Carrier Notice to State Medical Boards.-Current law requires that

if a Medicare carrier makes determinations or payments with respect to physicians'

services, that the carrier implement specified programs.

(g) Partial Hospitalization Services.-Partial hospitalization services include

the following services: (1) individual and group therapy with physicians, psycho-

logists or other mental health professionals practicing within the scope of their

State licenses; (2) occupational therapy requiring the skills of a qualified occu-

pational therapist; (3) services of social workers, trained psychiatric nurses,

and other staff trained to work with psychiatric patients; (4) drugs and biologic-

als furnished for therapeutic purposes (which can not be self administered); (5)

individualized activity therapies; (6) family counseling designed to treat the pa-

tient's condition; (7) patient training and education; (8) diagnostic services;

and (9) other items provided by the Secretary. Partial hospitalization services

are covered when they are reasonable and necessary for the diagnosis or active

treatment of a patient; are reasonably expected to improve or maintain an indi-

vidual's condition and functional level and prevent a relapse or hospitalization;

and furnished under guidelines developed by the Secretary. Services are covered

only if the program is hospital-based or hospital affiliated and must be a dis-

tinct and organized intensive ambulatory treatment service offering less than

24-hour daily care. The course of treatment must be prescribed, supervised and re-

viewed by a physician. Partial hospitalization services provided by community men-

tal health centers or other free-standing institutions are not covered under Medi-

care.

(h) Certified Registered Nurse Anesthetists.-OBRA '86 provided for direct reim-

bursement for the services of certified registered nurse anesthetists (CRNAs) on

an assigned basis for a two year period beginning January 1, 1989. Reimbursement

is the lesser of actual charge, the prevailing charge that would have been recog-

nized if the service had been performed by an anesthesiologist, or a fee schedule

developed by the Secretary. The fee schedule incorporates base, time, modifier

units and conversion factors. Separate conversion factors are used, depending on

whether the CRNA is medically directed by a supervising physician or employed by a

hospital. The conversion factors also vary by geographic area. The current rules

for payment were established under a notice of a proposed rule, published January

26, 1989 and are being implemented through carrier instruction.

Under current law, rural hospitals are permitted to excluded costs for CRNA ser-

vices from the prospective payment system and be reimbursed for them on a cost

basis if they meet specified conditions.

(i) Payments to Community Health Center and Rural Health Clinics

(1) Payments to Community Health Centers.-Under regulation, Medicare currently
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makes payment to Federally Qualified Health Centers (FQHC). In general, these cen-

ters are health care clinics *2459 receiving grants under sections 329, 330 or 340

of the Public Health Service (PHS) Act, which provides grants to Community Health

and Migrant Health Centers, and centers providing health care to the homeless.

Centers receiving grants to provide services to the homeless under section 340 of

the PHS Act do not qualify as an FQHC unless they are also receiving grants under

either section 329 or 330.

Centers receiving PHS grants under these sections are required to charge low-

income patients for services on the basis of a sliding fee scale. Medicare cur-

rently pays for services on the basis of the lesser of costs or charges, even when

the charges have been adjusted under required PHS sliding fee scales for low-

income patients.

(2) GAO Study of Barriers to Hospital Admitting Privileges for Community Health

Center Physicians.-No provision.

(3) Payments to Rural Health Clinics.-Rural health clinics applying for parti-

cipation in Medicare are first certified by a State certifying agency which then

forwards its approval to the Secretary for consideration. Services in clinics

awaiting final action by the Secretary are covered, but the clinics must hold such

claims until after the Secretary issues final approval.

In order to remain certified, rural health clinics must meet certain staffing

requirements. Specifically, the clinic must have a nurse practitioner, physician

assistant or certified registered nurse midwife available to furnish patient ser-

vices at least 50 percent of the time the clinic operates.

The Secretary would have 60 days to approve or deny an applicant rural health

clinic's certification as a rural health clinic, effective October 1, 1991. The 60

day period would begin on the date the State Agency that surveys the clinics ap-

proves the application.

Independent rural health clinics are reimbursed on the basis of an all-inclusive

rate based on reasonable costs. In determining reasonable costs, the Secretary has

developed productivity standards for staff working in the clinic. The current

standards provide for different levels of productivity standards for physicians

than for non-physician practitioners.

The Provider Reimbursement Review Board (PRRB) reviews and considers appeals of

cost reports for entities defined as providers of services under the Medicare pro-

gram.

(j) Coverage of Mental Health Professional Services.-No provision.

(k) Technical Corrections Relating To Physician Payment Provisions.-

(1) Comparability Adjustments.-Carriers may reduce payments for services paid on

a reasonable charge basis if the carrier's usual payment in its private business

is less than what is otherwise payable under Medicare. The Secretary is also per-

mitted to make inherent reasonableness adjustments.

(2) Periodic Recalculation of GPCI.-The Secretary is required to review relative

value units every five years and make appropriate adjustments. A similar require-

ment is not included for geographic indices.

(3) Volume Performance Standard.-Generally the Congress is expected to establish
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the volume performance standard. In the absence *2460 of Congressional action, a

default standard is used. This standard is the sum of a number of factors.

(4) Elimination on the Restriction on the Incorporation of Time in Visit

Codes.-Current law provides that the Secretary may include time in the coding of

visits and consultations only for services furnished on or after January 1, 1993.

(5) Treatment of Price Increases in Determining Performance Standards Rates of

Increase.-One factor that is included in the calculation of the default volume

performance standard is the Secretary's estimate of the percentage change in phys-

ician expenditures in the fiscal year (not attributable to physicians' fees) which

will result from changes in law or regulation.

(6) Miscellaneous Fee Schedule Corrections.-OBRA 1989 incorporated the physician

payment reform requirements in a new section 1848. The requirements for a number

of physician payment studies were retained, though some are no longer necessary.

(l) Minor and Technical Amendments-No provision.

House bill

(a) Extension of Alzheimer's Disease Demonstration.-Section 4124. Requires the

Secretary to submit a final report on the Alzheimer's demonstration projects not

later than one year after the demonstrations are completed.

Effective date: Enactment.

(b) Cataract Surgery Demonstration Project.-Section W+M. No provision.

Section 4026. Prohibits the Secretary from selecting providers to participate in

any demonstration project to evaluate the effectiveness of alternative payments

for cataract surgery based solely on the number of cataract surgeries performed.

Required the Secretary to monitor the quality of services provided under the

demonstration and to develop criteria for selecting providers to participate in

the demonstration in consultation with physicians specializing in the care and

treatment of eye conditions.

Effective date: Section 4026 Enactment.

(c) Coverage of Nurse Practitioners and Clinical Nurse Specialists.-Section W+M

No provision.

Section 4024. The services of nurse practitioners would be expanded to cover

those provided in a rural area, as determined by the Secretary of Health and Human

Services for purposes of Medicare hospital reimbursement. The services of clinical

nurse specialists would be covered under the following conditions: (1) the ser-

vices would be covered if provided by a physician; (2) the clinical nurse special-

ist is practicing in collaboration with a physician; (3) the services are provided

in a rural area, as determined by the Secretary for purposes of Medicare hospital

reimbursement; and (4) the clinical nurse specialist is practicing within the

scope of a state license. For both nurse practitioners and clinical nurse special-

ists practicing in rural areas, payments may be made only on an assignment related

basis. Payment could be made directly to the practitioner or to a hospital, rural

primary care hospital, physician, group practice, ambulatory surgery center, or

rural health clinic with which the practitioner has an employment or contractual
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relationship. Hospitals or primary care rural hospitals billing on *2461 behalf of

nurse practitioners or clinical nurse specialists would be prohibited from treat-

ing any uncollected coinsurance amounts for these services as a bad debt for pur-

poses of Medicare reimbursement. Any person who knowingly or willfully presents an

unassigned claim is subject to civil money penalties of up to $2,000. Proceedings

to initiate the imposition of civil money penalties would be conducted in the same

manner as those initiated against other providers. The payment amount for services

rendered in hospitals would be equal to 75 percent of the prevailing charge recog-

nized for nonspecialist physicians. For all other services, the payment amount

would be equal to 85 percent of the prevailing charge recognized for nonspecialist

physicians, or the fee paid under the RB RVS fee schedule.

Effective date: Section W+M No provision. Section E+C Effective for services

furnished on or after January, 1, 1990.

(d) Eyeglass Coverage Following Cataract Surgery.-Section W+M. No provision.

Section 4025. Includes corrective eyeglasses provided with intraocular lenses

following cataract surgery, but not including replacement for such glasses.

Effective date: Section 4025. Effective for items and services furnished before,

on or after the date of enactment.

(e) Coverage of Injectable Drugs for Treating Osteoporosis.-Section W+M. No pro-

vision.

Section 4027. Adds coverage of an injectable drug approved for the treatment of

a bone fracture related to post-menopausal osteoporosis under the following spe-

cified conditions: (1) the patient's attending physician certifies that the pa-

tient is unable to learn the skills need to self-administer the drug or is other-

wise physically or mentally incapable of self-administering the drug; and (2) the

patient meets the requirements for Medicare coverage of home health services. Cov-

erage is added for the drug and its administration furnished on or after January

1, 1991 and on or before December 31, 1992.

Directs the Secretary to conduct a study analyzing the effect of covering osteo-

porosis drugs under Medicare on patient health and the use of inpatient hospital

and extended care services. Directs the Secretary to submit a report to Congress

and to include recommendations regarding expansion of Medicare coverage to women

with post-menopausal osteoporosis.

Effective date: Section W+M. No provision. Section 4027. Enactment.

(f) Medicare Carrier Notice to State Medical Boards.-

WM Technicals: No provision

Section 4031.-Requires Medicare carriers to refer cases of physician unethical

or unprofessional conduct to the State medical board or boards responsible for the

licensing of the physician involved.

Effective date:

WM Technicals: No provision.

Section 4031.-Applies to cases of unethical or unprofessional conduct that a

carrier becomes aware of more than 60 days after enactment of this provision.

*2462 Requires the Secretary to provide for such modification of carrier con-

tracts as may be necessary to incorporate the additional requirement imposed by
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this provision on a timely basis.

(g) Partial Hospitalization Services.-No provision.

(h) Certified Registered Nurse Anesthetists.-No provision.

(i) Payments to Community Health Center and Rural Health Clinics.-

(1) Payments to Community Health Centers.-No provision.

(2) GAO Study of Barriers to Hospital Admitting Privileges for Community Health

Center Physicians.-No provision.

(3) Payments to Rural Health Clinics.-No provision.

(j) Coverage of Mental Health Professional Services.-No provision.

Effective date: No provision.

(k) Technical Corrections Relating To Physician Payment Provisions.-

(1) Comparability Adjustments.-No provision.

(2) Periodic Recalculation of GPCI.-No provision.

(3) Volume Performance Standard.-No provision.

(4) Elimination on the Restriction on the Incorporation of Time in Visit

Codes.-No provision.

(5) Treatment of Price Increases in Determining Performance Standards Rates of

Increase.-No provision.

(6) Miscellaneous Fee Schedule Corrections.-

WM: No provision.

Section 4013. Corrects certain technical and drafting errors in the Physician

Payment Reform provisions of OBRA '89. In addition, the requirements for a number

of reports are deleted.

Effective date: Enactment.

(l) Minor and Technical Amendments.-

Section 4032. Makes miscellaneous technical corrections.

Effective date: Section 4032. Enactment

Senate amendment

(a) Extension of Alzheimer's Disease Demonstration.-Section 6141. Extends au-

thorization for the Alzheimer's disease demonstration projects for an additional

two years.

Effective date: No provision.

(b) Cataract Surgery Demonstration Project.-No provision.

Effective date: No provision.

(c) Coverage of Nurse Practitioners and Clinical Nurse Specialists.-Section

6146. Provides for direct reimbursement for services of nurse practitioners and

clinical nurse specialists in rural areas for the services that nurse practition-

ers and clinical nurse specialists are authorized to perform under State law or

State regulatory mechanisms. Defines rural area as any area outside a metropolitan

statistical area, as defined by the Office of Management and Budget. Defines nurse

practitioner or clinical nurse specialist as an individual who: (1) is a re-

gistered nurse and is licensed to practice nursing in the State in which the ser-

vices are performed; and (2) holds a Master's degree in nursing or a related field
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from an accredited institution; or (3) is certified as a nurse practitioner or

clinical nurse specialist by a duly recognized professional nurses' association.

Establishes payment for services at an amount equal to *2463 75 percent of the

prevailing charge (or Medicare fee schedule payment amount for participating phys-

icians) in the area. Stipulates that payment may only be made on an assignment-re-

lated basis. 10/17/ 90

Effective date: Section 6146. Effective for services furnished on or after Janu-

ary 1, 1991.

(d) Eyeglass Coverage Following Cataract Surgery.-Section 6133. Excludes in-

traocular lenses from the definition of durable medical equipment. Prohibits the

Secretary from issuing regulations which changes the coverage of conventional eye

wear furnished to individuals who receive an intraocular implant during or follow-

ing cataract surgery. Excludes routine regulations regarding prosthetic devices or

exclusions from coverage from the prohibition. Specifies that one pair of eye-

glasses following cataract surgery is a Medicare covered service.

Effective date: Section 6133. Effective for services furnished on or after Janu-

ary 1, 1991.

(e) Coverage of Injectable Drugs for Treating Osteoporosis.-No provision.

Effective date: No provision.

(f) Medicare Carrier Notice to State Medical Boards.-

No provision.

Effective date: No provision.

(g) Partial Hospitalization Services.-Section 6140. Covers partial hospitaliza-

tion services provided in community mental health centers are covered. Such cover-

age is limited to community mental health centers that: (1) provide community men-

tal health services required PHS Act; and (2) meet applicable State licensing or

certification requirements for community mental health centers.

Effective date: Effective for services provided on or after April 1, 1991.

(h) Certified Registered Nurse Anesthetists.-Section 6142. Establishes the con-

version factor for non-medically directed CRNAs at $15.50 for services furnished

in 1991; $15.75 in 1992; $16.00 in 1993; $16.25 in 1994; $16.50 in 1995; and

$16.75 in 1996. For services furnished in calendar years after 1995, the conver-

sion factor will equal the previous year's conversion factor increased by the up-

date determined under the RB RVS fee schedule for physician anesthesia services

for that year. In 1991, the payment area to be used for calculating the conversion

factor are the localities used for computing payments for physician anesthesia

services. After 1991, the payment areas are to be the same as those used under the

RB RVS fee schedule.

In 1991, the geographic adjustment factors applied to the conversion factors are

the geographic work index value and the geographic practice cost index used for

physicians' services for anesthesia services furnished in the locality, with 70

percent of the conversion factor attributable to work and 30 percent attributable

to overhead for services. After 1991, the geographic adjustment factors applied to

the conversion factors are the same as those used for physicians' services for an-

esthesia services under the RB RVS fee schedule, with the same percentages attrib-
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utable to work, practice expenses and malpractice as under the RB RVS fee sched-

ule. For medically-directed CRNAs, the conversion factor will be $10.50 for ser-

vices *2464 furnished in 1991; $10. 75 in 1992; $11.00 in 1993; $11.25 in 1994;

and $11.50 in 1995, and $11.70 in 1996. For services furnished after calendar year

1995, the conversion factor will equal the previous year's conversion factor in-

creased by the update determined for physician anesthesia services that year.

The following exceptions are provided: (1) in the case of a conversion factor

that is greater than $16.50 in 1990, the conversion factor for a calendar year

after 1990 and before 1996 is equal to the 1990 conversion factor minus the

product of multiplying the last digit of the calendar year and 20 percent of the

amount by which the 1990 conversion factor exceeds $16.50; and (2) in the case of

a conversion factor that exceeds $15.49, but is less than $16.51, the conversion

factor for years after 1990 but before 1996 is the greater of the 1990 conversion

factor or the actual conversion factor for that year for non-medically directed

CRNAs. Conversion factors used to determine CRNA payments can not exceed the con-

version factor used to determine the amount paid for physician services for anes-

thesia service in the area or locality. CRNA services provided in rural hospitals

meeting certain requirements and paid on a cost basis, rather than through the

prospective payment system for hospitals would continue to be exempt from paying

for such services through the prospective payment system. 10/17/90

Effective date: Section 6142. Enactment.

(i) Payments to Community Health Center and Rural Health Clinics.-

(1) Payments to Community Health Centers.-Includes federally qualified health

center services in the list of medical and other health services covered under

Medicare Part B. Federally qualified health centers would be defined as: 1) cen-

ters receiving grants under any of sections 329, 330 and 340 of the PHS Act; 2)

centers receiving payments as an FQHC as of January 1, 1990; and 3) centers that

meet all PHS requirements to be eligible to receive such grants, whether or not

they actually are receiving funds under these sections. Defines federally quali-

fied health center services as the same services provided by rural health centers

eligible to participate in Medicare. Such services must be provided to an outpa-

tient of a federally qualified health center. The Secretary would be required to

establish procedures for qualifying non-funded centers as meeting all of the PHS

requirements.

Payment for services provided in federally qualified health centers would be on

the same basis as reimbursement for rural health center services. Centers paid on

a reasonable charge basis on January 1, 1990 could elect to continue receiving

payments on that basis. Medicare would pay eighty percent of the all-inclusive

rate without regard to the actual charge for the service. Beneficiaries would be

exempt form the requirement to pay a Medicare Part B deductible for services

rendered in a federally qualified health center. Coinsurance amounts would be

equal to the difference between the actual charge for the service and Medicare's

payment, but not more than twenty percent of the all-inclusive rate. Federally

qualified health centers would be given a safe harbor from criminal or civil viol-

ations under Medicare's anti-kickback rules where an center gave a low-income be-
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neficiary, who qualifies for services subsidized under the PHS Act, a partial or

full waiver of Medicare *2465 coinsurance amounts based on a PHS mandated sliding

fee scale. Federally qualified health centers would have the same PRRB review and

appeal rights as other providers under Medicare for low-income patients.

(2) GAO Study of Barriers to Hospital Admitting Privileges for Community Health

Center Physicians.-The General Accounting Office (GAO) would be required to con-

duct a study to determine whether physicians practicing in community and migrant

health centers are able to obtain admitting privileges at local hospitals. The

study is to review: (1) how many physicians practicing in centers are without hos-

pital admitting privileges or have been denied admitting privileges at a local

hospital; or (2) the criteria hospitals use in deciding whether to grant admitting

privileges and whether these criteria act as significant barriers to health center

physicians obtaining hospital privileges. GAO would submit a report on the study

to the House Committees on Ways and Means and Energy and Commerce within 18 months

of enactment, and would include in the report such recommendation considered ap-

propriate.

(3) Payments to Rural Health Clinics.-The Secretary would be required to notify

a rural health clinic of approval or disapproval of their certification as a rural

health clinic not later than 60 days after the date that the State agency has de-

termined or applied for the facility to be certified as a rural health clinic

(whichever is later), if a State agency has determined that the facility is in

compliance with Medicare's conditions of participation. The Secretary would be re-

quired to waive for a 1-year period the requirements that a rural health clinic

employ a physician assistant, nurse practitioner or certified nurse midwife, or

that the clinic require such providers to furnish services at least 50 percent of

the clinics operating time to any facility that request such a waiver. Facilities

demonstrating an inability, despite reasonable efforts, to hire a physician as-

sistant, nurse practitioner, or certified nurse-midwife in the previous 90-day

period could obtain a waiver. Prohibits the Secretary from granting a waiver to a

facility requesting a waiver within 6 months after the date of expiration of any

previous such waiver for the facility. Requires the Secretary to grant a requested

waiver within 60 days after the request is received, and the waiver will be deemed

granted unless the request is denied within 60 days after the request is received.

The Secretary would be required to determine the productivity of physicians, phys-

ician assistants, nurse practitioners, and certified nurse-midwives in a rural

health clinic by taking into account the combined services of such staff, and not

merely the service within each class of practitioner. Rural health clinics would

have the same PRRB review and appeal rights as other Medicare providers.

(j) Coverage of Mental Health Professional Services.-Section 6140. Adds coverage

of qualified mental health professional services. Stipulates that reimbursement is

to be 80 percent of the lesser of the actual charge for the services or an amount

determined under a fee schedule established by the Secretary. Payment for services

may only be made on an assignment-related basis. Qualified mental health profes-

sional services are defined as services and services and supplies furnished as in-

cident to services furnished by a marriage and family therapist, a psychiatric
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nurse on-site at a *2466 community health care, and such services that are neces-

sarily furnished on-site (other than at an off-site office of such therapists,

nurse or counselor) as part of a treatment plan because of the inability of the

individual furnished services to travel to the center because of physical or men-

tal impairment, institutionalization, or similar circumstances. Requires the fam-

ily therapist, psychiatric nurse or clinical mental health counselor to be legally

authorized to perform the services under State law or State regulations and the

services would otherwise be covered if furnished by a physician or as incident to

a physician's services.

Defines a marriage and family therapist as individual who: (1) possesses a min-

imum of a master's degree in a field related to marriage and family therapy; (2)

after obtaining such degree has performed at least 2 years of supervised clinical

experience in the field of marriage and family therapy; (3) is licensed or certi-

fied by the State in which such services are preformed as a marriage and family

therapist, married, family and child counselor, or is licensed under a similar

professional title; or (4) in the case of an individual in a State in which does

not provide for licensing or certification, is eligible for clinical membership in

a national professional association that recognized credentials for clinical mem-

bership for marriage and family therapists, as determined by the Secretary.

Defines a psychiatric nurse as an individual who: (1) is licensed to practice

professional nursing by the State in which the individual practices nursing; (2)

performs such psychiatric nursing services as are authorized under the law of the

State in which the individual practices psychiatric nursing; (3) possesses a min-

imum of a master's degree in nursing with a specialization in psychiatric and men-

tal health nursing or a related field; or (4) possesses a minimum of a master's

degree in a related field from an accredited educational institutionalization is

certified as a psychiatric nurse by a duly recognized national professional nurse

organization, as determined by the Secretary, or is eligible to receive such cer-

tification. 10/16/90

Effective date: Section S. Applies to services performed on or after January 1,

1991.

(k) Technical Corrections Relating to Physician Payment Provisions.-

(1) Comparability Adjustments.-Carriers are prohibited from adjusting fees under

the RBRVS. The Secretary may not make inherent reasonableness adjustments under

the RBRVS.

(2) Periodic Recalculation of GPCI.-Requires the Secretary to recompute period-

ically the geographic indices to reflect the most recent data.

(3) Volume Performance Standard.-Specifies that the default standard is the

product of the specified factors.

(4) Elimination on the Restriction on the Incorporation of Time in Visit

Codes.-Eliminates the restriction on the incorporation of time in visit costs.

(5) Treatment of Price Increases in Determining Performance Standards Rates of

Increase.-Specifies that this calculation is to include an estimate of changes in

law or regulations affecting the percentage increase in physicians fees.

*2467 (6) Miscellaneous Fee Schedule Corrections.-Similar to EC provision.
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Effective date: Enactment

(l) Minor and Technical Amendments.-No provision.

Conference agreement

MEDICARE PART B

8. Miscellaneous and Technical Provisions

(a) Alzheimer's Disease Demonstrations.-The conference agreement includes the

Senate amendment with an amendment.

(b) Prohibition of Competitive Bidding Demonstration for Cataract Surgery.- The

conference agreement does not include this provision.

(c) Coverage of Nature Practitioners and Clinical Nurse Specialists.- The con-

ference agreement includes the Senate amendment.

(d) Clarifying Coverage of Eyeglasses Provided with Intraocular Lenses Following

Cataract Surgery.-The conference agreement includes the Senate amendment.

(e) Coverage of Injectable Drugs of Treatment of Osteoporosis.-The conference

agreement includes the House bill.

(f) Medicare Carrier Notice to State Medical Boards.-The conference agreement

includes the House bill.

(g) Partial Hospitalization Services.-The conference agreement includes the Sen-

ate amendment with modifications.

(h) Payments for Certified Registered Nurse Anesthetists.-The conference agree-

ment includes the Senate amendment.

(i) Community Health Centers and Rural Health Clinics.-The conference agreement

includes the House bill with amendments.

(j) Coverage of Mental Health Professional Services.-The conference agreement

does not include this provision.

(k) Technical Amendments Relating to Physician Payment and Resource Based Relat-

ive Value Scale.-

(1) Prohibition of Comparability Adjustments.-The conference agreement includes

the Senate amendment.

(2) Periodic Review of the Resource Based Relative Value Scale.-The conference

agreement includes the Senate amendment.

(3) Volume Performance Standard.-The conference agreement includes the Senate

amendment.

(4) Elimination of Restriction on Incorporation of Time in Visit Codes.-The con-

ference agreement includes the Senate amendment.

(5) Treatment of Price in Determining Volume Performance Standard Rates of In-

crease.-The conference agreement includes the Senate amendment.

(6) Other Resource Based Relative Value Scale Technical Amendments.-The confer-

ence agreement includes a combination of the House provision and the Senate amend-

ment.

(l) Minor and Technical Amendments.-The conference agreement includes the House
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provision with technical changes.

In addition, the conference report includes other provisions:

(1) Revise Information on Part B Claim Forms.-The conference agreement includes

a provision modifying the ownership referral *2468 reporting requirement on Part B

claims form to delete the requirement that the claim include information on wheth-

er the referring physician is an interested investor. The effective date for the

reporting requirement is October 1, 1990;

(2) Disclosure of Ownership of Suppliers.-The conference agreement includes a

disclosure of ownership provision limited to suppliers and mobile labs.

(3) Consultation for Social Workers.-Clinical social workers would be required

to consult with a patient's attending physician in accordance with criteria de-

veloped by the Secretary;

(4) Clarification of Extension of Municipal Health Service Project Waivers.- The

extension of the waiver granted to municipal health services demonstrations under

OBRA '89 is revised to clarify that the waivers are extended under the same basis

and under the same conditions as the waivers were conducted on January 1, 1990.

Coverage of Screening Mammography

Present law

(a) In General.-Medicare general does not cover preventive services; therefore,

routine screening mammograms have not been covered.

Medicare covers radiologic mammograms as a diagnostic test if: 1) a patient has

distinct signs and symptoms for which a mammogram is indicated; 2) a patient has a

history of breast cancer; or 3) a patient is asymptomatic, but on the basis of the

patient's history and other factors the physician considers significant, the phys-

ician's judgment is that it is appropriate.

The Medicare Catastrophic Coverage Act of 1988 (P.L. 100-360) included a provi-

sion to expand Medicare coverage to include mammography screening. The benefit was

repealed with the repeal of the Act in 1989 (P.L. 100-234).

(b) Frequency Limits.-No provision.

(c) Screening Mammography Quality Standards.-No provision.

(d) Payment Rules.-No provision.

(e) Limiting Charges of Nonparticipating Physicians.-No provision.

House bill

No provision.

Senate amendment

No provision.

Conference agreement

(a) In General.-The conference agreement provides for Medicare coverage of
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"screening mammography," defined as a radiologic procedure provided to a woman for

the early detection of breast cancer, including a physician's interpretation of

the results of the procedure. Coverage would be effective for screening mammo-

graphy performed on or after January 1, 1991.

Medicare payment for screening mammography would be made (1) only for screening

mammography conducted consistent with frequency limits: (2) only if the screening

mammography meets quality *2469 standards; (3) if the amount of the Medicare pay-

ment, subject to the Part B deductible, is equal to 80% of the lesser of the actu-

al charge for the screening, the radiologic fee schedule amount, or the limit es-

tablished for screening mammography, as described below.

The conference agreement requires the Secretary, in developing fee schedules for

radiologists, to take into account the frequency limits applicable to screening

mammography.

(b) Frequency Limits.-The conference agreement provides for frequency limits as

follows. No payment would be made for screening mammography for women under age

35. Payment would be made for only 1 screening mammography for women over 34 but

under 40. For women over 39 but under 50, payment would be made annually (provided

11 months elapse after the last screening) for those at high risk of developing

breast cancer (determined using factors identified by the Secretary), or bienni-

ally (provided 23 months elapse after the last screening) for those not at high

risk of developing breast cancer. For women over 49 but under 65, payment would be

made annually (provided 11 months elapse after the last screening). For woman over

64, payment would be made biennially (provided 23 months elapse after the last

screening).

The Secretary, in consultation with the Director of the National Cancer Insti-

tute, is required to review periodically the appropriate frequency for performing

screening mammography, based on age and other factors the Secretary determines are

pertinent. The Secretary is authorized to revise from time to time the frequency

with which screening mammography may be paid for, but prohibits such revision be-

fore January 1, 1992.

(c) Screening Mammography Quality Standards.-The conference agreement requires

the Secretary to establish quality standards to ensure the safety and accuracy of

covered screening mammographies. The standards would include the following re-

quirements:

(1) The equipment used must be specifically designed for mammography and must

meet radiological standards established by the Secretary for mammography;

(2) The mammography must be performed by an individual who is either licensed

by the State to perform such procedures, or is certified as qualified to perform

such procedures by an appropriate organization (as specified by the Secretary in

regulations);

(3) The mammography results must be interpreted by a physician who is either

certified as qualified to interpret radiological procedures by an appropriate

board (as specified by the Secretary in regulations), or is certified as qualified

by a program (recognized by the Secretary in regulation as assuring the physi-

cian's qualifications); and
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(4) There are satisfactory assurances that the results of the first screening

mammography for which Medicare makes payment will be placed in permanent medical

records maintained for the woman.

The conference agreement also requires the Secretary, when consulting with ap-

propriate State agencies and recognized national listing or accrediting bodies or

local agencies to develop conditions of participation for providers of services,

to consult about whether screening mammography meets the quality standards

provided in this section. The Secretary is required to make agreements with able

and willing States to use State (or local) agencies to determine whether screening

mammography meet the quality standards provided in *2470 this section. If the Sec-

retary finds that accreditation of an entity by the American Osteopathic Associ-

ation or any other national accreditation body provides reasonable assurances that

any or all of the conditions of this section related to quality standards for

screening mammography are met, the Secretary is authorized to treat such entity as

meeting those conditions.

(d) Payment Rules.-The conference agreement provides for the following payment

rules. The amount of the Medicare payment, subject to the Part B deductible, is

equal to 80% of the lesser of: (1) the actual charge for the screening mammo-

graphy, (2) the radiologic fee schedule amount, or (3) the limit established for

screening mammography. The limit is $55 for screening mammographies performed in

1991; for those performed in subsequent years, the limit would be the prior year's

limit, increased by the percentage increase in the MEI (Medical Economic Index).

The Secretary is required to review from time to time the appropriateness of the

limit. For screening mammographies performed after 1992, the Secretary is author-

ized to reduce the limit, either nationally or in any area, to an amount that the

Secretary estimates is necessary to ensure that screening mammographies of an ap-

propriate quality are readily and conveniently available during the year.

The Secretary is required to provide for an appropriate allocation of the limit

between professional and technical components in the case of hospital outpatient

screening mammography (and comparable situations) where the claim for professional

services is separate from that for the radiologic procedure.

(e) Limiting Charges of Nonparticipating Physicians.-The conference agreement

provides that for covered screening mammographies performed on or after January 1,

1991, if a nonparticipating physician or supplier provides the screening to an in-

dividual covered by Part B, the physician or supplier may not charge the individu-

al more than the limiting charge or, if less, as defined in Section 1834(b)(5)(B)

or Section 1848(g)(2). The limiting charge would be 125% of the screening mammo-

graphy limit in 1991, 120% in 1992, and 115% after 1992. The Secretary is author-

ized to apply sanctions in accordance with Section 1842(j)(2) against physicians

or suppliers who knowingly and willfully impose charges in violation of these lim-

its.

PARTS A AND B

1. End Stage Renal Disease (Sections 12201 and 4123 of House Bill and Sections
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6150 and 6151 of Senate Amendment)

Present law

(a) Payments to Dialysis Facilities.-Hospital and free-standing facilities are

reimbursed under a composite rate formula that is weighted to reflect the propor-

tion of patients dialyzing at home and the proportion of patients dialyzing in a

facility. Under the composite rate, the current average payment is estimated at

$125 *2471 per dialysis treatment in free-standing facilities and $129 per dialys-

is treatment in hospital units.

The Omnibus Reconciliation Act of 1989 required the Secretary to maintain the

current composite rates through October 1, 1990 and prohibited the Secretary from

changing the rates in effect as of September 30, 1990 unless prescribed regulatory

procedures are followed.

(b) Self-Administration of Erythropoietin (EPO).-Medicare currently provides

coverage for erythropoietin for Medicare renal dialysis patients who meet spe-

cified medical criteria. Self-administration of the drug is not covered. For pa-

tients who dialyze in a facility, payment is made to the facility in the form of

an add-on to the composite rate. In order for patients who dialyze at home to re-

ceive Medicare coverage, the drug must be administered by a physician.

(c) Payments for Erythropoietin.-Medicare currently provides coverage for eryth-

ropoietin for renal dialysis patients if the drug is not self-administered. For

patients who dialyze in a facility, payment is made to the facility in the form of

an add-on to the composite rate. The Health Care Financing Administration (HCFA)

established an add-on rate of $40 per treatment for dosages under 10,000 units and

$70 for dosages of 10,000 units and above.

HCFA's payment rate was based upon average dose levels of 5,000 units. More re-

cent data indicate that average dose levels have dropped to 2,700 units per treat-

ment. The Medicare program pays eighty percent of these amounts, while beneficiar-

ies are responsible for the remaining 20 percent. Facilities and physicians are

prohibited from billing the beneficiary for additional amounts.

Physicians who administer the drug to home dialysis patients are reimbursed for

the cost of the drug, plus a $2 administrative fee per treatment for supplies. The

methods of reimbursing physicians for drug costs vary by carrier.

(d) Demonstration for Staff-Assisted Home Hemodialysis.-Staff assistants for

home dialysis ESRD patients are not specifically reimbursed under law. Until Feb-

ruary 1, 1990, Method II suppliers were paid on the basis of reasonable charges,

and some suppliers provided staff assistants without additional compensation. OBRA

'89 limited reimbursement to Method II suppliers to the same level paid to Method

I providers, effective February 1, 1990. Some suppliers who had been providing

staff assistants under reasonable charge reimbursement ceased doing so when Method

II payments were capped. The Secretary subsequently decided, under experimental

authority granted under Section 1881(f)(2) to provide staff assistants to a lim-

ited number of patients who had such assistants prior to the time when Method II

reimbursement was capped.
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House bill

(a) Payments to Dialysis Facilities.-Section 12201. Requires the Secretary to

maintain the composite rate for hospital-based and free-standing dialysis facilit-

ies at a rate equal to the rate in effect May 13, 1986, reduced by $2.00 and in-

creased by the amount of the reduction imposed by the continuation of the sequest-

ration order enacted for FY 90 in OBRA 89. 10/17/90

Section 4123. No provision.

(b) Self-Administration of Erythropoietin (EPO).-No provision.

*2472 (c) Payments for Erythropoietin.-Section 12201. The Secretary would be

directed to revise payments for erythropoietin. Payments would be based upon 1,000

unit increments. The Secretary would make payments of no more than $11.00 per

1,000 units up to a maximum payment of $70 per dose. The Secretary would continue

to make payments as an add-on to the composite rate. Beginning in FY 92, the pay-

ment level for erythropoietin would be indexed to the implicit price deflator for

the gross national product. 10/17/90

Section 4123. No provision.

(d) Demonstration for Staff-Assisted Home Hemodialysis.-Section 12201. No provi-

sion.

Section 4123. Directs the Secretary to establish a demonstration project to de-

termine whether the services of a home dialysis aide can be covered under Medicare

in a cost-effective manner that ensures patient safety. The demonstration is to be

established within 6 months of enactment.

Under the demonstration, the Secretary is to make payments for 2 years to a

Medicare provider (other than a skilled nursing facility) in an urban area and to

a provider (other than a skilled nursing facility) in a rural area for services of

a qualified home dialysis aide. Payments will be prospectively determined by the

Secretary and made on a per treatment basis, except that the payment may not ex-

ceed the amount that would be paid by Medicare for ambulance service for trans-

porting a patient to and from a dialysis facility.

An individual is eligible to participate in the demonstration if: (1) he or she

is a Medicare ESRD beneficiary; (2) the attending physician certifies that the in-

dividual suffers from a permanent, serious medical condition (as specified by the

Secretary) that precludes travel to and from a provider of services or a renal

dialysis facility; and (3) no family member or other individual is available or

able to provide assistance.

Home dialysis aides must meet the following requirements in order to be quali-

fied to participate in the demonstration: (1) meets requirements established by

the Secretary for home dialysis aides providing medical assistance and (2) meets

any applicable standards established by the State in which the aide is providing

services.

Not later than 6 months after the expiration of the demonstration, the Secretary

is to submit a report to Congress on the results of the project, and is to include

recommendations regarding appropriate eligibility criteria and cost control mech-

anisms.
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An authorization of $2 million is made to carry out the demonstration project.

Effective date: Section 12201. Provision (a) takes effect for services furnished

on or after January 1, 1992. Provision (c) applies to services provided on or

after January 1, 1991.

Section 4023. Enactment

Senate amendment

(a) Payments to Dialysis Facilities.-Section 6150. The Secretary would be re-

quired to establish a rate for hospital-based and free-standing dialysis facilit-

ies at not less than the rate in effect September *2473 30, 1990 for the period

beginning October 1, 1990 and before October 1, 1993.

The Prospective Payment Assessment Commission would be directed to study the

cost, services and profits associated with various dialysis modalities provided to

ESRD patients. The Commission would be required to make recommendations to Con-

gress regarding the method or methods and the levels at which the payments made to

dialysis facilities for the facility component of dialysis services should be es-

tablished for FY 93, and the methods used to update payments for subsequent years.

In making recommendations, the Commission is to consider: (1) hemodialysis and

other modalities of treatment; (2) the appropriate services to be included in such

payments; (3) the adjustment factors to be incorporated, including facility char-

acteristics such as hospital versus free-standing facilities, urban versus rural,

size and mix of services; (4) adjustments for labor and non-labor costs; (5) com-

parative profit margins for all types of renal dialysis providers of service and

renal dialysis facilities; (6) adjustments for patient complexity, such as age,

diagnosis, case mix, and pediatric services; (7) disproportionate share adjust-

ment; (8) educational cost adjustment; and (9) efficient costs related to high

quality of care and positive outcomes for all treatment modalities.

The Commission's report is due to the Senate Committee on Finance and the House

Committees on Ways and Means and Energy and Commerce by June 1, 1992. Not later

than March 1 before the beginning of each fiscal year, beginning with fiscal year

1993, the Commission is to report its recommendations on a appropriate change

factor to be used in updating payments for services rendered that fiscal year. The

Commission is to consider conclusions and recommendations from the Institute of

Medicine study.

(b) Self-Administration of Erythropoietin (EPO).-Section 6151. Coverage for

erythropoietin and items related to its administration would be allowed for home

renal dialysis patients who are competent to use the drug without medical or other

supervision, subject to methods and standards established by the Secretary through

regulation for the safe and effective use of the drug.

Erythropoietin, including self-administered erythropoietin, would not be in-

cluded as a dialysis service for payment purposes under a prospective payment

amount or comprehensive fee established for dialysis services. Payment for eryth-

ropoietin provided by a physician would be made on a reasonable charge basis. Pay-

ment for erythropoietin provided by a provider of services or a renal dialysis fa-
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cility would be made in an amount determined by the Secretary. Payments to Method

II suppliers of home dialysis supplies and equipment for self-administration of

erythropoietin may be made if the Secretary determines that a patient can safely

and effectively administer the drug in accordance with standard established by the

Secretary.

Payment to Method II suppliers for erythropoietin that is self-administered is

to be determined in the same manner as payment to a renal dialysis facility for

the drug.

(c) Payments for Erythropoietin.-Section 6150 and 6151. No provision.

*2474 (d) Demonstration for Staff-Assisted Home Hemodialysis.-Section 6151. Au-

thorizes the Secretary to make payments to approved ESRD providers and facilities

for the cost of home dialysis support services furnished to home dialysis patients

under the direct supervision of the provider or facility. The Secretary is to es-

tablish a prospective method for determining the amount of payment to be made for

home hemodialysis staff assistance furnished by a provider of services for a dia-

lysis episode. The payment amount is to be in addition to the composite rate paid

to the provider or facility for dialysis services.

The payment amount is to be calculated as follows. The national median hourly

wage for a home hemodialysis staff assistant is multiplied by the national median

time expended in the provision of home hemodialysis staff assistant services. The

national median hourly wage and the national median average time expended for home

hemodialysis services is to be determined annually based on the most recent data

available. The national median hourly wage is to be the sum of 65 percent of the

national median hourly wage for a licensed practical nurse and 35 percent of the

national median hourly wage for a registered nurse.

Two-thirds of the labor portion of the composite rate applicable to the provider

or facility (as adjusted to reflect area differences in wages) is to be subtracted

from the product of the national median time expended in staff assistant services

and the national median average time expended. The result is multiplied by the

factor by which the labor portion of the composite rate is adjusted for area dif-

ferences in wages.

Home hemodialysis staff assistance means the following services: (1) technical

assistance with the operation of a hemodialysis machine in the patient's home and

with the patient's care during in-home hemodialysis; and (2) administration of

medications in the patient's home to maintain the patency of the extra corporeal

circuit. Home hemodialysis staff assistants are qualified to receive Medicare re-

imbursement if they: (1) have met the minimum qualifications specified by the Sec-

retary; and (2) meet the minimum qualifications specified in State law in the

State where the aide is providing services.

Eligible patients means individuals who: (1) a physician certifies as being con-

fined to a bed or wheelchair and who can not transfer themselves from a bed to a

chair; or (2) have serious medical conditions (as specified by the Secretary)

which would be exacerbated by travelling to and from a dialysis facility; and (3)

are eligible for Medicare ambulance transportation to receive routine maintenance

dialysis services, and based on the patient's medical condition, there is reason-
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able expectation that the transportation will be used by the patient for a period

of at least 6 consecutive months, such that the cost of ambulance transportation

during this 6-month period can reasonably be expected to meet or exceed the cost

of home hemodialysis staff assistance; and (4) have no spouse, relative or other

caregiver who either lives with the individual or comes to the individual's house

periodically and is willing and able to assist the individual with home hemodia-

lysis; and (5) the Secretary certifies annually as meeting these requirements.

*2475 Coverage of home hemodialysis staff assistance takes effect (if at all)

after the Secretary establishes a demonstration project to test the cost-

effectiveness of furnishing home hemodialysis staff assistance. The demonstration

is to begin January 1, 1991 and continue through December 31, 1993, or the date

that occurs the same number of days after such date as elapsed between January 1,

1991 and the first day on which services were furnished under the project. As of

the date of enactment, any individual receiving staff assistance under the Secret-

ary's experimental authority is deemed to be eligible for the demonstration, and

any individual participating in the demonstration as of December 31, 1993, or the

end of the demonstration, will continue to be eligible for home hemodialysis staff

assistance under the same terms and conditions as under the demonstration. If the

Secretary determined that it is not cost-effective to furnish home dialysis staff

assistance, the demonstration will terminate as of December 31, 1993.

The number of eligible patients participating in the demonstration may not ex-

ceed 550 during any month, except that one eligible patient must be admitted to

the demonstration for each individual ceasing to participate in the demonstration.

The Secretary may implement the demonstration on a nationwide basis or at specific

sites.

The Secretary is directed to transmit a preliminary report to the House Commit-

tees on Ways and Means and Energy and Commerce and the Senate Finance Committee

not later than January 15, 1993, and a final report by December 31, 1993.

Effective date: Sections 6150 and 6151. Provisions (a) and (b) apply for ser-

vices provided on or after January 1, 1991. Provision (d) takes effect, if at all,

after the demonstration project establishes the cost-effectiveness of home hemo-

dialysis staff assistance.

Conference agreement

1. End Stage Renal Disease

(a) Payments to Dialysis Facilities.-The conference agreement includes the House

bill with an amendment. The Secretary would be required to maintain the composite

rate in effect on September 30, 1990, without regard to reductions imposed in Sec-

tion 11102 of OBRA '89, increased by $1.00, for services provided on or after

January 1, 1991. The Prospective Payment Assessment Commission would be required

to study the cost, services, and profits associated with various dialysis modalit-

ies provided to ESRD patients.

(b) Self-Administration of Erythropoietin.-The conference agreement includes the
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Senate amendment with a modification. The conference agreement does not preclude

the Secretary from establishing guidelines that permit Method II suppliers to

provide home dialysis patients with erythropoietin. Effective for services

rendered on or after July 1, 1991.

(c) Payments to Erythropoietin.-The conference agreement includes the House bill

with modifications. The $70 cap on payment would be eliminated. Payments would be

based on 1,000 unit increments of erythropoietin rounded to the nearest 100 units.

(d) Demonstration for Staff-Assisted Home Hemodialysis.-The conference agreement

includes the Senate amendment with amendments. *2476 The demonstration is to begin

within nine months of enactment and to continue for three years. The Secretary

would conduct a study to determine whether staff assisted home hemodialysis ser-

vices are cost effective and safe for qualified ESRD beneficiaries. The study

would be designed with a treatment and comparison group; the treatment group would

be limited to 800 individuals receiving staff assisted dialysis services during

the demonstration. The Secretary would be required to submit an interim report to

Congress by December 1, 1992 and a final report by December 31, 1995. The Secret-

ary's final report is to include recommendations regarding appropriate eligibility

criteria and cost control mechanisms. Expenditures for the demonstration are to be

made from the Federal Supplementary Medical Insurance (SMI) Trust Fund. Expendit-

ures from the SMI trust fund for the demonstration are expected to be $14 million

from FY 91 to FY 95.

2. Extension of Secondary Payer Provisions (Sections 12202, 4121, and

4122(b) of the House bill; Section 6152 of the Senate amendment)

Present law

(a) Extension of Transfer of Data.-Medicare is a secondary payer under specified

circumstances when Medicare beneficiaries are covered by other third party payers.

Medicare is secondary payer to automobile, medical, no-fault and liability insur-

ance. In addition, Medicare is secondary payer to certain employer group health

plans for items and services provided to aged and disabled beneficiaries, and to

end-stage renal disease (ESRD) beneficiaries during the first 12 months of a bene-

ficiary's entitlement to Medicare on the basis of ESRD.

The Department of Health and Human Services (HHS) identifies Medicare secondary

payer cases in the following ways: beneficiary questionnaires; provider identific-

ation of third party coverage when services are provided; Medicare contractor

screening and data collection and exchange; and data transfers with other Federal

and State agencies.

As a result of changes made in OBRA 1989 (P.L. 101-239), HHS is provided a

2-year period for matching Internal Revenue Service (IRS) tax records to records

of the Social Security Administration (SSA) and the Health Care Financing Adminis-

tration (HCFA) to identify working beneficiaries and their spouses to improve the

identification and collection of Medicare secondary payer cases. Medicare con-

tractors are required to use this new information to contact employers to determ-
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ine whether the employer provided health coverage, during what time period, and

the nature of such coverage. Employers are required to respond to such inquiries

within 30 days.

Current restrictions on the disclosure of information under the Internal Revenue

Code and the Privacy Act also apply to the new information provided by SSA and IRS

to HCFA.

The present law requirement that employers respond to inquiries from Medicare

contractors about employer coverage of beneficiaries and their spouses expires for

inquiries made after September 30, 1991. In addition, the present law requirement

that 1) the Treasury *2477 Secretary respond to requests from SSA to disclose IRS

taxpayer identification information about Medicare beneficiaries and their

spouses, and 2) SSA respond to requests from HCFA to disclose such information ex-

pires for requests made after September 30, 1991. The Treasury Secretary is not

required to respond to requests made before September 30, 1991, for information

relating to 1990 or thereafter, and SSA is not required to respond to requests

made before September 30, 1991, for information relating to 1991 or thereafter.

(b) Extension of Application to Disabled Beneficiaries.-OBRA 1986 (P.L. 99-509)

required that Medicare be the secondary payer for disabled Medicare beneficiaries

who are covered by a "large group health plan" for items and services furnished on

or after January 1, 1987, and before January 1, 1992. "Large group health plan" is

defined as an employer or employee organization plan of an employer that employs

at least 100 employees. This provision expires January 1, 1992.

(c) Extension of Renal Disease Period.-Medicare is the secondary payer, for a

12-month period, for beneficiaries who are entitled to Medicare solely on the

basis of end-stage renal disease and who are covered by an employer-based group

health plan. The 12-month period begins with the earlier of 1) the month in which

the individual initiates a regular course of renal dialysis, or 2) the month in

which an individual who receives a kidney transplant could become entitled to

Medicare.

A technical aspect of the law effectively limits Medicare's secondary status to

the first 9 months of an individual's Medicare entitlement. This is because enti-

tlement to Medicare as an ESRD beneficiary begins with the third month after the

month in which a regular course of dialysis is initiated (except in the case of

kidney transplant recipients), while the law requires employer plans to be primary

for the 12-month period beginning with the month dialysis is initiated.

(d) Prohibiting Certain Employer Marketing Activities.-No provision.

House bill

(a) Extension of Transfer of Data.-

Section 12202. Amends the Social Security Act to extend through September 30,

1995, the requirement that employers must respond to inquiries from Medicare con-

tractors about employer coverage of beneficiaries and their spouses. Amends the

Internal Revenue Code to extend through September 30, 1995, the requirement that

the Treasury and SSA respond to requests concerning taxpayer information. For re-
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quests made before September 30, 1995, provides that the Treasury would not be re-

quired to respond to requests for information for 1994 and thereafter, and SSA

would not be required to respond to requests for information relating to 1995 or

thereafter.

Section 4121. Amends the Social Security Act to eliminate the September 30, 1991

sunset of the requirement that employers must respond to inquiries from Medicare

contractors.

(b) Extension of Application to Disabled Beneficiaries.

*2478 Section 12202. Amends the Social Security Act to extend the application of

this provision to items and services furnished before October 1, 1995.

Section 4121. Eliminates the January 1, 1992 sunset of this provision.

(c) Extension of Renal Disease Period.-

Section 12202. No provision.

Section 4121. Extends the period during which employer-based health coverage is

the primary payer for ESRD beneficiaries from 12 to 18 months.

(d) Prohibiting Certain Employer Marketing Activities.-

Section 12202. No provision.

Section 4122(b). Provides that it would be unlawful for an employer or other en-

tity to offer any financial or other incentive for an individual not to enroll (or

to terminate enrollment) under a group health plan which would (in case of such

enrollment) be a primary plan, unless such incentive is also offered to all indi-

viduals who are eligible for coverage under the plan.

Provides that entity that violates this requirement would be subject to a civil

money penalty of not to exceed $5,000 for each such violation. Provides that cer-

tain provisions of Section 1128A of the Social Security Act would apply to the

civil money penalty.

Effective date:

Section 12202.-Enactment, except (a) related to requests made of the Treasury

would apply to requests made on or after enactment.

Sections 4121 and 4122(b). Enactment, except (c) applies to group health plans

for plan years beginning on or after January 1, 1991, and (d) applies to incent-

ives offered on or after enactment.

Senate amendment

(a) Extension of Transfer of Data.-Identical to Section 12202.

(b) Extension of Application to Disabled Beneficiaries.-Identical to Section

12202.

(c) Extension of Renal Disease Period.-Extends the period during which employer-

based group health coverage is the primary payer from 12 months to 24 months.

Provides that this provision would be effective for items and services furnished

on or after February 1, 1991 and before January 1, 1996 (with respect to periods

beginning on or after February 1, 1990).

Revises current law to provide that (1) employer-based group health plans would

be primary to Medicare during the 24-month period that begins with the first month
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in which the individual becomes entitled to Medicare benefits on the basis of ES-

RD, and (2) such plans would not be prohibited from being secondary payer during a

period occurring before or after this 24-month period.

Requires the Comptroller General to study and report to the Committees on Ways

and Means, Energy and Commerce, and Finance on the impact of the extension to 24

months on individuals eligible for Medicare on the basis of ESRD. Requires the re-

port to include information relating to:

(1) the number and geographic distribution of such individuals for whom Medi-

care is secondary;

*2479 (2) the amount of savings to Medicare achieved annually from this provi-

sion;

(3) the effect on access to employment, and employ-based health insurance, for

such individuals and their family members (including coverage by employment-based

health insurance of Medicare's cost-sharing requirements after employment-based

insurance becomes secondary); and

(4) the effect on the amount paid for each dialysis treatment under employ-

ment-based health insurance; and

(5) the effect on cost-sharing requirements under employment-based health in-

surance (and on out-of-pocket expenses of such individuals) during the period for

which Medicare is secondary.

Requires the Comptroller General to submit a preliminary report not later than

January 1, 1993, and a final report not later than January 1, 1995.

(d) Prohibiting Certain Employer Marketing Activities.-No provision.

Effective date: Enactment, except the provisions in (a) relating to requests

made of the Treasury would apply to requests made on or after enactment; those in

(c) extending the employer's primary period for ESRD beneficiaries from 12 to 24

months, and starting the period with the first month in which the individual be-

comes entitled to Medicare benefits on the basis of ESRD-would apply to periods

beginning on or after February 1, 1990; those in (c) making employer plans primary

for ESRD beneficiaries would be effective January 1, 1992 for beneficiaries whose

employers have 1,000 or more employees, January 1, 1993 for beneficiaries whose

employers have 100 or more employees, and January 1, 1994 for all other benefi-

ciaries.

Conference agreement

2. Extension of Secondary Payer Provisions

(a) Extension of Transfer of Data.-The conference agreement includes the House

bill.

(b) Extension of Application to Disabled Beneficiaries.-The conference agreement

includes the House bill.

(c) Extension of Renal Disease Period.-The conference agreement includes the

Senate amendment, with an amendment that the period during which employer-based

health coverage would be the primary payer for ESRD beneficiaries is 18 months.
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(d) Prohibiting Certain Employer Marketing Activities.-The conference agreement

includes the House bill.

3. Patient Self-determination (Section 4122 of the House bill; section 6157

of the Senate amendment)

Present law

Most States have enacted legislation defining a patient's rights to make de-

cisions regarding medical care, including: (1) the right to accept or refuse med-

ical or surgical treatment, and (2) the right to *2480 formulate advance direct-

ives, such as through the appointment of an agent or surrogate to make decisions

on his or her behalf ("durable power of attorney") and written instructions about

health care ("living will").

There are no current requirements relating to advance directives under Medicare.

There are provisions in current law that establish the basic obligations of hos-

pitals, physicians and other providers under the Medicare program, and that define

certain terms. The Joint Commission on the Accreditation of Health Care Organiza-

tions (JCAHO) which provides "deemed status" to many hospitals under the Medicare

program, does require hospitals to have protocols for decision-making on "do not

resuscitate" orders. Also, current law requires hospitals, as a condition of par-

ticipation in the Medicare program, to establish written protocols for the identi-

fication of potential donors.

House bill

(a) Condition of Participation for Home Health Agencies.-No provision.

(b) As a Contractual Condition for HMOs and CMPs.-Provides that Medicare con-

tracts with HMOs/CMPs include a provision that the organization will comply with

requirements relating to patient advance directives, including living wills and

other instructions recognized under State law relating to care when an individual

is incapacitated. Requires that organizations have written policies and procedures

to (a) inform all adult enrollees at the time of enrollment of their right to ac-

cept or refuse treatment and to execute an advance directive and of the organiza-

tion's policies on implementation of that right, (b) document in medical records

whether or not an individual has executed an advance directive, (c) not condition

treatment or otherwise discriminate on the basis of whether an individual has ex-

ecuted an advance directive, (d) comply with State laws on advance directives, and

(e) provide education for staff and the community on advance directives. Requires

other types of prepaid organizations, as a condition for Medicare payment, to

provide assurances that they will comply with the same requirements.

(c) Requiring Provision of Information Regarding Patient's Rights.-No provision

but see (b) above.

(d) Enforcement.-Compliance with these provisions is a Medicare contract re-

quirement.

(e) Assistance in Development and Distribution of Patients' Rights Document.- No
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provision.

(f) Inclusion of Certain Information in Annual Medicare Beneficiary Mailing.- No

provision.

(g) Study.-No provision.

(h) Public Education Project.-No provision.

Effective date: Applies to Medicare HMO (risk and other) contracts as of the

first day of the first month beginning more than one year after enactment.

Senate amendment

(a) Condition of Participation for Home Health Agencies.-Amends the Medicare

conditions of participation for home health *2481 agencies to require that such

agencies maintain written policies and procedures respecting advance directives.

(b) As a contractual condition for HMOs and CMPs.-Requires that as a condition

for a Medicare contract that each risk-sharing HMO/CMP and other type of prepaid

organization meet the requirements relating to maintaining written policies and

procedures respecting advance directives.

(c) Requiring Provision of Information Regarding Patient's Rights.-Amends the

provision of the Social Security Act relating to Medicare provider agreements. Re-

quires that hospitals, skilled nursing facilities, home health agencies, hospice

programs, HMOs/CMPs, other prepaid organizations, and comprehensive outpatient re-

habilitation facilities comply with new provisions relating to maintaining written

policies and procedures with respect to all adult individuals receiving medical

care.

Requires that adult individuals be provided written information concerning: (1)

an individual's rights under State law (whether statutory or as recognized by the

courts of the State) to make decisions concerning medical care, including the

right to accept or refuse medical or surgical treatment and the right to formulate

advance directives, and (2) the policies of the provider or HMO/CMP respecting the

implementation of such rights. Requires the provider or HMO/CMP to inquire of an

individual (or a family member) whether the individual has executed an advanced

directive and document in the individual's medical record the response to the in-

quiry. Requires the provider or HMO/CMP to ensure compliance with requirements of

State law respecting advance directives at facilities of the provider or HMO/CMP,

and to provide (individually or with others) for education for staff on issues

concerning advance directives. Defines advanced directive to mean a written in-

struction, such as a living will or durable power of attorney for health care, re-

cognized under State law and relating to the provision of such care when the indi-

vidual is incapacitated.

Prohibits a provider or organization from conditioning the provision of care or

otherwise discriminating against an individual based on whether or not the indi-

vidual has executed an advanced directive. Provides that this is not to be con-

strued as requiring the provision of care which conflicts with an advanced direct-

ive.

(d) Enforcement.-Compliance with these provisions is required as part of the
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Medicare provider agreements and Medicare contracts with HMOs/CMPs and other pre-

paid plans.

(e) Assistance in Development and Distribution of Patients' Rights Document.-

Requires the Secretary to assist, in each State, an appropriate State agency, as-

sociation, or private entity in developing a State-specific document that de-

scribes patients' rights in the State that could be distributed to providers and

physicians for use in complying with the requirements that they provide patients'

rights information to their patients. Requires the Secretary to assist such

agency, association, or entity in the distribution of copies of the documents.

(f) Inclusion of Certain Information in Annual Medicare Beneficiary Mailing.-

Requires the Secretary to mail information to Social Security recipients, add a

page to the Medicare handbook with respect to the provisions of the Act, and

provide for and install a nationwide, *2482 toll-free informational number to

provide State agencies, private entities, and Medicare and Medicaid eligible indi-

viduals with information regarding the option to execute advance directives and

the rights of individuals as provided for under this Act.

(g) Study.-Requires the Secretary to conduct a study or enter into an agreement

with a private entity to conduct a study and submit a report to Congress with re-

spect to the implementation of directed health care decisions. Requires that the

study: (1) evaluate the experience of practitioners, providers, and government

regulators in complying with the provisions of this Act; (2) assess the awareness

and utilization of advance directives as a result of this Act; (3) investigate

methods of encouraging reciprocity among States in the enforcement of advance dir-

ectives; (4) report on the manner in which treatment decisions are made in the ab-

sence of advance directives; and (5) make such recommendations for legislation as

may be appropriate to carry out the purposes of this Act. Requires the study and

report to be submitted to Congress no later than 4 years after enactment.

(h) Public Education Project.-Requires the Secretary to develop and implement a

national campaign to inform the public of the option to execute advance directives

and of a patient's right to participate and direct health care decisions. Requires

the Secretary to develop or approved nationwide informational materials that would

be distributed by providers under the requirements of this Act, to inform the pub-

lic and the medical and legal profession of each person's right to make decisions

concerning medical care, including the right to accept or refuse medical or sur-

gical treatment, and the existence of advance directives.

Effective date: Applies with respect to services furnished on or after the first

day of the first month beginning more than one year after enactment, except the

provisions affecting Medicare HMO contracts apply to contracts as of the first day

of the first month beginning more than one year after enactment.

Conference agreement

3. Patient Self-Determination/Living Wills.-The conference agreement includes

the Senate bill with modifications. The agreement provides that the provider or

organization provide written information to each individual which includes the
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written policies respecting the implementation of such rights. The provider or or-

ganization is required to document in the individual's medical record whether or

not the individual has executed an advanced directive. The provider organization

is required to ensure compliance with requirements of State law whether statutory

or as recognized by the courts of the State respecting advance directives at fa-

cilities of the provider or organization. The conference agreement specifies the

times at which the written information must be provided to an adult individual,

and modifies the definition of advanced directive. It further provides that noth-

ing in this section shall be construed to prohibit the application of a State law

which allows for an objection on the basis of conscience for any health care pro-

vider or any agent of such provider which as a matter of conscience cannot imple-

ment an advance directive. The conference agreement does not *2483 include the

study of the implementation of directed health care decisions or the public educa-

tion project.

4. Health Maintenance Organizations (Section 4122 of the House bill; section

6153 of the Senate amendment)

Present law

(a) Restrictions on Incentive Payments to Physicians.-OBRA 1986 prohibited hos-

pitals and health maintenance organizations (HMOs) or similar entities with a risk

contract under Medicare or Medicaid from making payments to a physician, directly

or indirectly, as an inducement to reduce or limit services provided to benefi-

ciaries or enrollees. For HMOs, the effective date has been delayed until April 1,

1991.

(b) Revisions in Methodology Used to Determine AAPCC.-The Secretary is required

to annually determine, and announce in a manner intended to provide notice to in-

terested parties, a per capita rate of payment for each class of beneficiaries en-

rolled with an HMO/CMP on a risk basis. This notice is required to be promulgated

by September 7 of each year, with an explanation of the methodology due 45 days

earlier (beginning with the announcement for 1991). The per capita rate of payment

must equal 95 percent of the adjusted average per capita cost (AAPCC), the projec-

ted average cost in the coming year of providing Medicare benefits to a comparable

group of beneficiaries who are not enrolled in an HMO/CMP and receive care on a

fee-for-service basis.

(c) Application of National Coverage Decisions to Risk-Sharing Contracts.- HMOs/

CMPs are required to provide the full scope of Medicare services to enrolled bene-

ficiaries. From time to time the Secretary promulgates national coverage de-

cisions, which determine whether specific procedures or items may be paid for un-

der Medicare, and under what conditions.

(d) Permitting Continuous Enrollment of Certain Retirees.-No provision.

(e) Application of 50 Percent Limit on Medicare/Medicaid Enrollment.-

No more than 50 percent of enrollees in an HMO/CMP with a Medicare risk-sharing

contract may be Medicare or Medicaid beneficiaries; the Secretary may waive this
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requirement for an HMO/CMP serving an area with a high Medicare and Medicaid popu-

lation. The requirement may also be waived for the first 3 years of a contract

with an HMO/CMP owned and operated by a governmental entity if the HMO/CMP is mak-

ing reasonable efforts to enroll members who are not Medicare or Medicaid benefi-

ciaries. (A separate limit of 75 percent Medicare and Medicaid enrollment applies

to HMOs contracting with Medicaid.) In addition, an HMO/CMP must have at least

5,000 members to qualify for a risk-sharing contract, unless it primarily serves

members residing outside urbanized areas.

(f) Prohibiting Certain Employer Marketing Activities.-No provision.

(g) Patient's Right to Participate in and Direct Health Care Decisions.-No pro-

vision.

*2484 (h) Extension of Waivers for Social Health Maintenance Organizations.-No

provision.

(i) Study of Chiropractic Services.-No provision.

House bill

(a) Restrictions on Incentive Payments to Physicians.-No provision.

(b) Revisions in Methodology Used to Determine AAPCC.-No provision.

(c) Application of National Coverage Decisions to Risk-Sharing Contracts.-No

provision.

(d) Permitting Continuous Enrollment of Certain Retirees.-Provides that if an

individual is enrolled in an HMO/CMP under a health plan sponsored by the indi-

vidual's employer or a spouse's employer, and if the individual or spouse retires,

the individual may be enrolled retroactively under a Medicare risk-sharing con-

tract with that HMO/CMP. The enrollment may be effective as of the first month of

retirement if it occurs no later than 3 months after the date of retirement.

(e) Application of 50 Percent Limit on Medicare/Medicaid Enrollment.-

(1) Waiver of 50/50 Rule.-No provision.

(2) Temporary Waiver for Related Entities.-No provision.

(3) Waiver of Certain HMO Requirements.-No provision.

(f) Prohibiting Certain Employer Marketing Activities.-See item 2, above, for

provision relating to Medicare as a secondary payer.

(g) Patient's Right to Participate in and Direct Health Care Decisions.-See item

3, above, for provisions relating to advance directives in HMOs.

(h) Extension of Waivers for Social Health Maintenance Organizations.-See item

7, below, for provisions relating to extension of the social health maintenance

organization (SHMO) waivers.

(i) Study of Chiropractic Services.-No provision.

Effective date: Enactment.

Senate amendment

(a) Restrictions on Incentive Payments to Physicians.-Requires that Medicare

risk-sharing contracts with HMOs or competitive medical plans (CMPs) prohibit the

organization from operating a physician incentive plan unless the following re-
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quirements are met: (1) no specific payment may be made to physicians as an in-

ducement to withhold or limit services to specific enrollees, and (2) if physi-

cians or physician groups are placed at serious risk for services than their own,

the HMO/CMP must provide adequate stop-loss protection (as determined by the Sec-

retary taking into account the size of the group and the number of enrollees

served) and must periodically survey enrollees to ensure that they have adequate

access and are satisfied with the quality of services. Requires the HMO/CMP to

provide the Secretary with sufficient information about the incentive plan to de-

termine compliance. Provides that, if the Secretary determines that a violation of

these requirements has occurred, the Secretary may impose a $25,000 civil monetary

penalty for each such determination and/or suspend new enrollments or payment for

new enrollees until satisfied that the violation *2485 will not recur. Repeals the

OBRA 1986 prohibition of incentive payments by HMOs/CMPs with Medicare risk-

sharing contracts.

(b) Revisions in Methodology Used to Determine AAPCC.-Requires the Secretary to

submit a proposal for revisions in the HMO/CMP payment methodology to Congress by

January 1, 1992, with the revisions to take effect for rate years beginning Janu-

ary 1, 1993. Requires that the proposed methodology improve the prediction of ac-

tual service use and expenditures for enrollees of each HMO/CMP, either through

modification of the AAPCC formula to include such factors as health status ad-

justers or prior utilization measures or through use of a new alternative to the

AAPCC. Requires that the proposal include data to support recommended changes and

to show that the revised methodology can account for at least 15 percent of total

variation in annual medical expenses for Medicare beneficiaries, as certified by

the American Academy of Actuaries. Requires that the Secretary publish the propos-

al as a notice of proposed rulemaking by March 1, 1992, that the General Account-

ing Office review the Secretary's proposal and make a recommendation to Congress

on appropriate modifications, and that the Secretary issue a final rule taking in-

to account those recommendations by August 1, 1992.

(c) Application of National Coverage Decisions to Risk-Sharing Con-

tracts.-Provides that, if the Secretary issues a national coverage decision in the

period between annual HMO/CMP rate announcements, and the Secretary determines

that the decision will significantly affect HMO/CMP costs, the decision will not

be binding on the HMO/CMP until the first year following the next rate announce-

ment; in the interim, any additional benefits provided as a result of the decision

will be paid directly by Medicare on a fee-for-service basis.

(d) Permitting Continuous Enrollment of Certain Retirees.-Similar provision, ex-

cept requires that, on or before the intended effective date of enrollment, the

beneficiary must sign the explanation of enrollees' rights ordinarily required to

be furnished to Medicare HMO/CMP enrollees.

(e) Application of 50 Percent Limit on Medicare/Medicaid Enrollment.-

(1) Waiver of 50/50 Rule.-Permits a waiver of the 50 percent limit for an HMO/

CMP meeting the following requirements: (i) the HMO/CMP has shown a profit for the

last 3 years or, for a new HMO/CMP, the parent company assures its solvency; (ii)

the HMO/CMP has had a Medicare risk contract for 3 years or, for a new HMO/CMP,

H.R. CONF. REP. 101-964 Page 750
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



the parent company has operated an HMO for 5 years and has had a Medicare risk

contract for 2 years in 2 or more States; (iii) the HMO/CMP has a total of at

least 100,000 enrollees; (iv) the HMO/CMP has no serious quality problems, as de-

termined by the Secretary, has agreed to annual quality review by the Secretary;

(v) the HMO funds an annual membership survey conducted and reported to the Sec-

retary by an independent survey firm, including satisfaction measures for Medicare

enrollees, for Medicare enrollees with a recent hospital discharge, and for Medi-

care beneficiaries who have disenrolled; (vi) the HMO/CMP provides its Medicare

enrollees with special services targeted to the elderly, including a multi-

disciplinary geriatric assessment and, for *2486 enrollees dependent in 3 or more

activities of daily living for at least 3 months, specified home and community-

based long-term care services. Provides that a waiver of the 50-percent rule shall

be approved for a 3-year period and that the required additional benefits for

Medicare enrollees must also be available for a 3-year period. Requires the Sec-

retary to review the HMO/CMP's compliance with the waiver requirements annually

and permits withdrawal of the waiver in the event of noncompliance. Requires the

Secretary to evaluate the cost and impact of any waiver, including its impact on

the financial viability of the HMO/CMP, and to report to Congress within 2 years

after enactment on whether any changes should be made in the 50 percent rule.

(2) Temporary Waiver for Related Entities.-Provides that, for a period of 2

years, in determining whether an HMO/CMP that has a Medicare contract meets the 50

percent rule, there may be combined with the HMO/CMP's enrollees the enrollees of

an organization related to the HMO/CMP by common ownership and control, if the or-

ganization provides services in the same area as the HMO/CMP through essentially

the same providers, uses a functionally integrated quality assurance program, and

shares specified administrative functions with the HMO/CMP.

(3) Waiver of Certain HMO Requirements.-Provides that, in determining whether

Managed Care, Inc., an affiliate of CHP (the medical group affiliated with Long

Island Jewish Medical Center) meets the 50 percent rule and the 5,000 enrollee

minimum, Managed Care may count as enrollees the members of a State-licensed HMO

for whom CHP has agreed to assume full financial risk for hospital and physician

services. The same enrollees may not be counted by any other organization for the

purpose of applying the same tests. Provides that the waiver for Managed Care will

expire two years after enactment.

(f) Prohibiting Certain Employer Marketing Activities.-No provision.

(g) Patient's Right to Participate in and Direct Health Care Decisions.-No pro-

vision.

(h) Extension of Waivers for Social Health Maintenance Organizations.-No provi-

sion.

(i) Study of Chiropractic Services.-Requires the Secretary to study the availab-

ility of Medicare-covered chiropractic services to HMO enrollees and the arrange-

ments and types of practitioners involved in furnishing such services. Requires

that the study be based on contracts entered into or renewed on or after January

1, 1991, and before January 1, 1993. Requires an interim report to The House Com-

mittees on Ways and Means and Energy and Commerce and the Senate Committee on Fin-

H.R. CONF. REP. 101-964 Page 751
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



ance by January 1, 1992, and a final report, including recommendations on changes

needed to assure access to such services, by January 1, 1993.

Effective date: (a) Effective January 1, 1992, except that the repeal of the

OBRA 1986 prohibition of physician incentive payments is effective on enactment.

(c) applies to coverage decisions made on or after September 7, 1990. (d) Applies

to individuals enrolling on or after January 1, 1991. All other provisions effect-

ive on enactment.

*2487 Conference agreement

4. Health Maintenance Organizations

(a) Restrictions on Incentive Payments to Physicians.-The conference agreement

requires that Medicare risk-sharing contracts with HMOs or competitive medical

plans (CMPs) prohibit the organizations from operating a physician incentive plan

unless the following requirements are met: (1) no specific payment may be made to

physicians as an inducement to withhold or limit services to specific enrollees,

and (2) if physicians or physician groups are placed at serious risk for services

than their own, the HMO/CMP must provide adequate stop-loss protection (as determ-

ined by the Secretary taking into account the size of the group and the number of

enrollees served) and must periodically survey enrollees to ensure that they have

adequate access and are satisfied with the quality of services. Requires the HMO/

CMP to provide the Secretary with sufficient information about the incentive plan

to determine compliance. Provides that, if the Secretary determines that a viola-

tion of these requirements has occurred, the Secretary may impose a $25,000 civil

monetary penalty for each such determination and/or suspend new enrollments or

payment for new enrollees until satisfied that the violation will not recur. Re-

peals the OBRA 1986 prohibition of incentive payments by HMOs/CMPs with Medicare

risk-sharing contracts. The provisions relating to the regulation of incentive

plans apply to contract years beginning on or after January 1, 1992. The provision

relating to the repeal of the OBRA 1986 prohibition of incentive payments is ef-

fective upon enactment.

(b) Revisions in Methodology Used to Determine AAPCC.-The conference agreement

includes the Senate amendment with modifications. Provides that the proposal in-

clude an analysis demonstrating that any proposed or revised payment methodology

under this section is effective in explaining at least 15 percent of the variation

in health care utilization and costs (as determined in consultation with the Amer-

ican Academy of Actuaries) among individuals enrolled in such organizations.

(c) Application of National Coverage Decisions to Risk-Sharing Contracts.-The

conference agreement includes the Senate amendment.

(d) Permitting Continuous Enrollment of Certain Retirees.-The conference agree-

ment includes the Senate amendment.

(e) Application of 50 Percent Limit on Medicare/Medicaid Enrollment.-The confer-

ence agreement does not include the Senate amendment.

(f) Prohibiting Certain Employer Marketing Activities.-See section relating to
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Medicare as a secondary payer.

(g) Patient's Right to Participate in and Direct Health Care Decisions.-See sec-

tion relating to provisions relating to advance directives.

(h) Extension of Waivers for Social Health Maintenance Organizations.-See sec-

tion relating to extension of the social health maintenance organization (SHMO)

waivers.

(i) Study of Chiropractic Services.-The conference agreement includes the Senate

amendment.

*2488 In addition, the conference agreement extends the limit on charges for

out-of-plan and emergency physicians and ESRD services to all out-of-plan and

emergency services under Part B.

5. Changes in Medigap Standards (Sections 4301-4309 of the House bill; Section

6155 of the Senate amendment)

Present law

(a) Simplification of Policies.-Section 1882 of the Social Security Act requires

that in order for a Medigap policy to be certified by the Secretary, it must meet

minimum requirements, including benefit requirements, contained in model standards

approved by the National Association of Insurance Commissioners (NAIC). In addi-

tion, for a State Medigap regulatory program to be approved by HHS, it must apply

such minimum requirements.

In its model regulations, the NAIC has defined minimum benefit standards as fol-

lows:

(1) coverage of coinsurance for Medicare-eligible hospital expenses for days 61

through 90 in a benefit period; (2) coverage of either all or none of Medicare's

inpatient hospital deductible; (3) coverage of coinsurance for Medicare-eligible

hospital expenses for Medicare's lifetime reserve days; (4) after exhausting Medi-

care's lifetime reserve days, coverage of 90 percent of all Medicare-eligible hos-

pital expenses, subject to a lifetime maximum benefit of an additional 365 days;

(5) coverage of the Part A blood deductible (3 pints); (6) coverage of Medicare's

Part B coinsurance, subject to the Part B deductible; and (7) coverage of the Part

B blood deductible (3 pints), subject to the Part B deductible.

The States of Massachusetts, Minnesota, and Wisconsin have implemented their own

standardized benefit options.

(b) Uniform Policy Description.-Section 1882 of the Social Security Act contains

no provision.

The NAIC standards require insurers issuing Medigap policies to provide an out-

line of coverage that describes the features of the policy, including Medicare's

benefits and the policy's benefits, according to a uniform format.

(c) Prevention of Duplicate Medigap Coverage.-Section 1882 of the Social Secur-

ity Act prohibits an individual from knowingly selling a Medigap policy with know-

ledge that such policy substantially duplicates other health benefits to which the

individual is entitled (other than benefits the individual is entitled to under
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State or Federal law, excluding Medicare). If the Medigap policy pays benefits re-

gardless of other health benefits coverage, such a policy is not considered du-

plicative. The penalty for non-compliance includes a fine under Title 18 or im-

prisonment for not more than 5 years, or both, and, in addition or in lieu of such

a criminal penalty, a civil money penalty of not to exceed $5,000 for each such

prohibited act.

The NAIC standards require Medigap application forms to contain questions about

prior and existing Medigap coverage and Medicaid coverage. Such standards require

agents to list on the application form any other health insurance policies they

have sold to the applicant. Agents are required to make reasonable efforts to de-

termine the appropriateness of a recommended purchase or replacement. *2489 The

sale of a Medigap policy to an individual already having such a policy is prohib-

ited unless the combined coverage insures no more than 100 percent of actual med-

ical expenses. The NAIC standards require insurers to report to the States annu-

ally by March 1 information on State residents whom the insurer has covered with

more than 1 Medigap policy. If the sale involves a replacement, the insurer must

give the applicant a notice regarding the replacement, in a format developed by

the NAIC, which is to be signed by the applicant and the agent.

(d) Loss Ratio Requirements.-Section 1882 of the Social Security Act provides

that approved Medigap policies must meet loss ratios (estimated for the period for

which rates are computed) of at least 75 percent for group policies and 60 percent

for individual policies. Direct response policies (those sold through the mail or

by mass media advertising) are permitted to meet the 60 percent individual stand-

ard. The law provides that loss ratios are the ratios of incurred claims to earned

premiums, estimated in accordance with accepted actuarial principles and prac-

tices. Information on actual loss ratios is required to be reported to States on

forms conforming to those developed by NAIC, or such ratios will be monitored in

an alternative manner approved by the Secretary.

The NAIC standards require that actual loss ratios must be at least 75 percent

for group policies and 60/65 percent for individual policies. Direct response

policies are required to meet the 75 percent group standard. Policies in force for

less than 3 years are not required to meet the standards until their third year.

Medigap insurers are required to file annually their rates, rating schedules, and

supporting documentation including loss ratios to demonstrate that they comply

with the standards. The standards require that premium adjustments be made as ne-

cessary to produce anticipated loss ratios, including when Medicare's benefits

change.

(e) Renewability, Replacement, and Coverage Continuation; Preexisting Condition

and Medical Underwriting Limitations.-Section 1882 of the Social Security Act con-

tains no provision.

The NAIC standards provide that an insurer may not cancel or nonrenew a Medigap

policy for any reason other than nonpayment of premium or material misrepresenta-

tion. If a group Medigap policy is terminated by the group policyholder and is not

replaced, the insurer must offer certificateholders an individual Medigap policy

which either provides for continuation of the benefits contained in the group
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policy or provides only such benefits as are required to meet the minimum stand-

ards. If membership in a group is terminated, the insurer must offer the certific-

ateholder conversion to an individual policy (as described in the preceding sen-

tence) or, at the option of the group policyholder, continuation of coverage under

the group policy. If a group Medigap policy is replaced by another group Medigap

policy purchased by the same policyholder, the standards require the succeeding

insurer to offer coverage to all persons covered under the old group policy on its

termination date. Coverage under the new group policy may not result in any exclu-

sion for preexisting conditions that would have been covered under the group

policy being replaced.

The NAIC standards prohibit Medigap policies from denying a claim for a preex-

isting condition for losses incurred more than 6 *2490 months from the coverage

effective date. The policy may not define a preexisting condition more restrict-

ively than a condition for which medical advice was given or treatment was recom-

mended by or received from a physician within 6 months before the coverage effect-

ive date. The NAIC standards require that if a Medigap policy is replaced by an-

other Medigap policy, the new policy must waive any time periods applicable to

preexisting conditions, waiting periods, elimination periods, or probationary

periods for similar benefits to the extent such time was spent under the original

policy.

(f) Minimum Loss Ratios for Daily Hospital Indemnity and Dread Disease

Policies.-Section 1882 of the Social Security Act contains no loss ratio provi-

sions for hospital indemnity and dread disease policies.

The NAIC Guidelines for Filing of Rates for Individual Health Insurance Forms

(including individual hospital indemnity and dread disease policies) include min-

imum loss ratios of 60 percent for optionally renewable policies, 55 percent for

conditionally and guaranteed renewable policies, and 50 percent for noncancellable

policies. States vary in their requirements for loss ratios for hospital indemnity

and dread disease policies.

(g) Enforcement of Standards.-Section 1882 of the Social Security Act includes

provisions for the regulation of Medigap policies, including:

(1) a program of voluntary submission by States of their Medigap regulatory

programs for approval by a Supplemental Health Insurance Panel;

(2) a voluntary certification program of Medigap policies by the Department of

Health and Human Services (DHHS); and

(3) civil and criminal penalties for certain abusive sales practices.

Section 1882 contains certain requirements for Medigap policies; in addition, it

incorporates by reference requirements provided in model standards (including law

and regulations) approved by the National Association of Insurance Commissioners

(NAIC).

The Federal/NAIC Medigap standards are implemented in two ways. States may sub-

mit their Medigap regulatory programs for approval to the Supplemental Health In-

surance Panel, which consists of the Secretary and 4 State commissioners or super-

intendents of insurance appointed by the Secretary to the Panel. If such State

programs meet or exceed the Federal/NAIC standards, then policies approved in
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those States are deemed to meet the Federal requirements. In States that do not

have approved Medigap regulatory programs, individual insurers may voluntarily

submit their policies to the Voluntary Certification Program at HHS to be certi-

fied.

Section 1882 also provides civil and criminal penalties for certain abusive

sales practices, including making false statements and misrepresentations, falsely

claiming to represent any Federal agency in order to sell insurance, selling

health insurance policies that substantially duplicate other health benefits, and

mailing into a State Medigap policies that have not been approved.

(h) Requiring Approval of State for Sale in the State.-Section 1882 of the So-

cial Security Act provides that a Medigap policy sold through the mail can be con-

sidered to be approved in a State if (1) *2491 the policy has been certified by

the Secretary or was issued in a State with an approved regulatory program; (2)

the policy has been approved by the commissioners of insurance in States in which

more than 30 percent of such policies are sold; or (3) the State has in effect a

law which the State's commissioner of insurance has determined gives him or her

the authority to review and approve, or effectively bar from sale, in the State

such a policy. Such a policy would not be deemed to be approved by a State if the

State notifies the Secretary that such policy was disapproved by the State after

providing appropriate notice and opportunity for hearing according to the proced-

ures (if any) of the State.

(i) Counseling and Education Programs.-Section 1882 of the Social Security Act

requires the Secretary to provide to all Medicare beneficiaries (and, to the ex-

tent feasible, to prospective beneficiaries) such information as will permit them

to evaluate the value of Medigap policies to them and the relationship of Medigap

policies to Medicare benefits. The Secretary is required to (1) inform beneficiar-

ies about marketing and sales abuses subject to sanctions under Section 1882 and

the manner in which they may report any such action or practice to an appropriate

official of HHS or a State, and (2) publish the toll-free telephone number for in-

dividuals to report suspected violations of the marketing and sales requirements.

The Secretary must also provide Medicare beneficiaries with a listing of the ad-

dresses and telephone number of State and Federal agencies and offices that

provide information and assistance to individuals about the selection of Medigap

policies.

(j) GAO Reports and Studies.-No provision.

(k) Increase in Civil Money Penalties.-Section 1882 of the Social Security Act

provides for civil money penalties of not to exceed $5,000 for violations of the

marketing and sales practices provisions.

(l) Premium Increases.-No provision.

(m) Limitations on Certain Sales Commissions.-Section 1882 of the Social Secur-

ity Act contains no provision.

The NAIC standards provide that first year commissions or other compensation for

an agent may not exceed 200 percent of the commission or other compensation for

selling or servicing the Medigap policy in the second year. The commission or

total compensation in subsequent (renewal) years must be the same as that provided
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in the second year, and must be provided for a reasonable number of renewal years.

Entities are prohibited from providing compensation to agents greater than the re-

newal compensation payable by the replacing insurer on renewal policies if an ex-

isting policy is replaced, unless benefits of the new policy are clearly and sub-

stantially greater than benefits under the replaced policy.

(n) Treatment of Plans Offered by Health Maintenance Organizations and Competit-

ive Medical Plans.-No provision.

(o) Additional Enforcement Through Public Health Service Act.-No provision.

(p) Medicare Select Policies.-NAIC Medigap standards specify certain minimum be-

nefit and policy provisions that must be met for a Medigap policy to be approved.

These requirements can make it difficult for preferred provider arrangements,

which include benefit *2492 and cost-sharing variations as incentives for en-

rollees to seek care with lower-cost preferred providers, to offer Medigap

policies.

House bill

(a) Simplification of Policies.-In order for a Medigap policy to be certified by

the Secretary, requires that such policies meet new simplification standards ap-

proved by the NAIC (or, if NAIC does not approve such standards, by the Secret-

ary). (See (g)(4) Promulgation of Regulations, below, for additional information

about promulgation of standards.) Such standards must provide for a core group of

basic benefits (not including payment of any deductibles), and a group of benefits

including the core group and common additional benefits. Provides that the total

number of different benefit packages (including the core group, the core plus com-

mon benefits, and each other combination of benefits that may be offered as a sep-

arate benefit package) cannot exceed 10.

Provides that, to the extent possible, the benefit requirements must include be-

nefits that offer consumers the ability to purchase the benefits available in the

market on the date of enactment, and that balance the objectives of simplifying

the market to facilitate policy comparisons, avoiding adverse selection, providing

consumer choice, providing market stability, and promoting competition.

Authorizes the Secretary, upon application by a State, to waive the simplifica-

tion standards for a period of up to 3 years in order to demonstrate the offering

of new or innovative benefits, including managed care features. Requires the Sec-

retary to evaluate the new or innovative benefits to determine whether they should

be added to the NAIC simplification standards. If so, requires the Secretary to

request NAIC to modify the standards; if NAIC fails to do so in a timely manner,

requires the Secretary to modify the standards. Provides that not more than 3 ad-

ditional groups of benefits may be added.

Provides that States may restrict the groups of packages of benefits, except for

the core group of basic benefits and the core plus common group of benefits.

Provides that Medigap issuers would not be prevented from providing, through ar-

rangements with vendors, for vendor discounts to policyholders to purchase items

or services not covered under the Medigap policy.
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Requires anyone who sells a Medigap policy to an individual to make available to

the individual both a Medigap policy with only the core group of benefits, and a

Medigap policy with the core plus common benefits. Provides that violators would

be subject to a civil money penalty of not to exceed $25,000 for each such viola-

tion.

(b) Uniform Policy Description.-Requires that policy issuers must provide, be-

fore the sale of a Medigap policy, a summary information sheet which describes the

policy's benefits and premium, and the average loss ratio for the most recent

3-year period (or, for policies not in effect for 3 years, the average loss ratio

expected during the third year). Requires that such information be on a standard

form approved by the State (in consultation with the Secretary), consistent with

the NAIC simplification standards. Provides that violators would be subject to a

civil money penalty of not to exceed $25,000 for each such violation.

*2493 Requires that the simplification standards include uniform benefit lan-

guage and definitions and uniform format to be used in the policy with respect to

such benefits.

(c) Prevention of Duplicate Medigap Coverage.-

(1) Statement Regarding Other Health Benefits Coverage.-Provides that it would

be unlawful for a person to issue or sell a Medigap policy to an individual en-

titled to Medicare benefits, whether directly, through the mail, or otherwise, un-

less the person obtains from the individual, as part of the application, a written

statement signed by the individual stating what health insurance policies the in-

dividual has, from what source, and whether the individual is entitled to Medi-

caid. Provides that the written statement must be accompanied by a written acknow-

ledgment, signed by the seller, of the request for and receipt of the statement.

Provides that the statement must be on a form that includes specified language re-

garding duplicative benefits and that counseling services may be available in the

State.

Provides that it would also be unlawful to sell or issue a Medigap policy to

someone whose written statement indicates that they have another Medigap policy or

are entitled to Medicaid.

Provides that it would not be unlawful to sell or issue a Medigap policy to an

individual who has a Medigap policy but is not entitled to Medicaid, if the indi-

vidual indicates in writing that the policy replaces the other policy and indic-

ates an intent to terminate the policy being replaced when the new policy becomes

effective.

Provides that the penalty for violations would be a fine under Title 18, or im-

prisonment for not more than 5 years, or both, and, in addition to or in lieu of

such a criminal penalty, a civil money penalty of not to exceed $25,000 for each

such violation.

Amends current law to: (A) delete that the Medigap issuer must "knowingly" sell

a duplicative policy to be in violation; (B) delete that the duplicative policy

must "substantially" duplicate other benefits; (C) include Medicaid benefits as

those which cannot be duplicated; (D) increase the penalty for violations from

$5,000 to $25,000; and (E) authorize persons aggrieved by a violation to recover
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in a civil action threefold the damages sustained, any other appropriate relief

(including punitive damages), and the costs of the suit (including reasonable at-

torney's fees).

(2) Suspension of Policies During Receipt of Medicaid Benefits.-Requires that

Medigap policies suspend their benefits and premiums for any period in which the

policyholder has applied for and is determined to be entitled to Medicaid, only if

the policyholder notifies the Medigap issuer within 90 days after becoming en-

titled to Medicaid. Provides that if the policyholder loses entitlement to Medi-

caid, the policy would be automatically reinstated as of the termination of Medi-

caid entitlement, if the policyholder provides notice within 90 days after the

loss of entitlement.

Provides that this provision would not affect the authority of a State to pur-

chase Medigap policies for those entitled to Medicaid.

(d) Loss Ratio Requirements.-Amends current law to require that certified

Medigap policies or health insurance policies that are indemnity or dread disease

policies (as defined by the Secretary in consultation with the NAIC) may not be

issued or sold in any State unless the policy has returned (for the most recent

3-year period, *2494 on the basis of incurred claims experience and earned premi-

ums and in accordance with accepted actuarial principles and practices and stand-

ards developed by the NAIC) to policyholders in the form of aggregate benefits,

loss ratios of a least 75 percent for group Medigap policies, at least 70 percent

for individual Medigap policies, and at least 60 percent for group and individual

indemnity and dread disease policies.

Requires that policy issuers must annually submit to the State information on

actual loss ratios on forms conforming to those developed by the NAIC.

Requires policy issuers to annually provide a proportional credit of the amount

of premiums received necessary to assure that the loss ratios (net of any credits)

comply with the loss ratio requirements. Provides that such credits would be re-

quired for each type of policy by policy number, and would not apply for the first

2 years of a policy. Requests the NAIC to submit to Congress a report containing

recommendations on adjustments in the loss ratio percentages that may be appropri-

ate in order to apply the credit requirement to the first 2 years in which

policies are in effect. Provides that the credit must include interest from the

end of the policy year involved until the date of the credit, at a rate, specified

by the Secretary from time to time, that is not less than the average rate of in-

terest for 13-week Treasury notes. Requires that each issuer of a policy subject

to the credit requirements would be liable to policyholders for such credits.

Provides that States may require higher loss ratio percentages.

Requires GAO to periodically, not less often than once every 3 years, to perform

audits of the compliance of Medigap policies with loss ratio and premium increase

requirements, and to report the results to the State involved and to the Secret-

ary. Authorizes the Secretary to independently perform such compliance audits.

Provides that persons who issue policies in violation of the loss ratio and

premium increase requirements would be subject to a civil money penalty of not to

exceed $25,000 for each such violation. Provides that certain provisions of Sec-
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tion 1128A would apply to the civil money penalty.

Requires that approved State programs must require that a copy of each Medigap

policy, its most recent premium, and its loss ratios for the most recent 3-year

period be maintained and made available to interested persons.

Requires that policy issuers provide, before the sale of the policy, a summary

information sheet which describes benefits, premiums, and loss ratios for the most

recent 3-year period.

(e) Renewability, Replacement, and Coverage Continuation; Preexisting Condition

and Medical Underwriting Limitations.-Requires that Medigap policies be guaranteed

renewable, and that the issuer may not cancel or nonrenew the policy 1) solely on

the ground of the individual's health status, and 2) for any reason other than

nonpayment of premium or material misrepresentation.

Requires that if the Medigap policy is terminated by the group policyholder and

is not replaced, the issuer must offer certificateholders an individual Medigap

policy which (at the option of the certificateholder) provides for continuation of

the group policy's benefits, or for such benefits as otherwise meet the require-

ments of *2495 this section. Provides that if an individual terminates membership

in a group through which they have a group Medigap policy, the issuer must 1) of-

fer an opportunity to convert to an individual policy that continues the group

policy's benefits or benefits meeting this section's requirements, or 2) at the

option of the group policyholder, offer continuation of coverage under the group

policy. Provides that if a group Medigap policy is replaced by another group

Medigap policy purchased by the same policyholder, the succeeding issuer must of-

fer coverage to all persons covered under the old group policy on its termination

date. Prohibits coverage under the new policy from resulting in any exclusion for

preexisting conditions that would have been covered under the old group policy.

Requires an entity that issues Medigap policies in a State to offer any indi-

vidual who is 65 or older and who resides in the State, upon request of the indi-

vidual during the 6-month period beginning with the first month in which the indi-

vidual has attained such age and is enrolled in Part B, the opportunity of en-

rolling in a Medigap policy that provides for a core group of basic benefits and a

Medigap policy that provides for a core group and common additional benefits,

without conditioning the issuance or effectiveness of such a policy on, and

without discriminating in the price of such policy based on, the medical or health

status or the receipt of health care by the individual.

Provides that policies may exclude benefits during the first 6 months based on a

preexisting condition for which the policyholder received treatment or was other-

wise diagnosed during the 6 months before it became effective.

Requires that if a Medigap policy replaces another such policy which has been in

effect for 6 months or longer, the replacing policy may not provide any time peri-

od applicable to preexisting conditions, waiting periods, elimination periods, and

probationary periods in the new policy for similar benefits.

(f) Minimum Loss Ratios for Daily Hospital Indemnity and Dread Disease

Policies.-Requires that no health insurance policy that is an indemnity or dread

disease policy (as defined by the Secretary in consultation with the NAIC) can be
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issued in any State unless the policy returns (for the most recent 3-year period)

a loss ratio of at least 60 percent for both group and individual policies.

(g) Enforcement of Standards.-

(1) Mandatory Conformity with Standards.-Provides that no Medigap policy may be

sold, issued, or renewed in any State unless the State's regulatory program

provides for the application and enforcement of the Section 1882 standards

(including the NAIC simplification standards) by the date specified below, or the

Secretary has certified that the policy meets such standards. Provides that any

person who issues or sells a Medigap policy, after the effective date of the NAIC

simplification standards, in violation would be subject to a civil money penalty

of not to exceed $25,000 for each such violation. Provides that certain provisions

of Section 1128A would apply to the civil money penalties.

(2) Certification of State Programs by the Secretary.-Abolishes the Supplemental

Health Insurance Panel and provides that the Secretary, rather than the Panel,

would approve State regulatory programs. Requires the Secretary periodically to

review State regulatory *2496 programs to determine if they continue to meet the

standards. Provides that if the Secretary finds that a State program no longer

meets the standards, before making a final determination the Secretary must

provide the State an opportunity to adopt a plan of correction that would permit

the State to continue to meet the standards. Provides that if the Secretary makes

a final determination that the State program, after such an opportunity, fails to

meet the standards, the program would no longer be approved.

(3) State Enforcement.-Requires that State programs enforce, as well as apply,

the NAIC standards.

(4) Promulgation of Regulations.-Provides that if, within 9 months of enactment,

the NAIC promulgates limits on groups of benefits that may be offered by a Medigap

policy (consistent with this bill), uniform benefit language and definitions, uni-

form benefit format, and transitional requirements as described below

(collectively known as the "NAIC simplification standards"), then these standards

are to be applied in each State for policies to be approved. Provides that if NAIC

does not promulgate such standards, then the Secretary must promulgate such stand-

ards, not later than 18 months from enactment.

Provides that approved State programs must apply these standards by the earlier

of (A) the date the State adopts the NAIC standards, or (B) 1 year after the NAIC

or the Secretary first adopts the standards.

Provides that for States the Secretary identifies, in consultation with the NA-

IC, as requiring State legislation (other than legislation appropriating funds) to

revise the Medigap standards, but the State legislature is not scheduled to meet

in 1992, the effective date would be the first day of the first calendar quarter

beginning after the close of the first legislative session of the State legis-

lature that begins on or after January 1, 1992. For States that have a 2-year le-

gislative session, provides that each year of such session would be deemed to be a

separate regular session.

Provides that in promulgating the simplification standards, NAIC or the Secret-

ary must consult with a working group composed of representatives of issuers of
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Medigap policies, consumer groups, Medicare beneficiaries, and other qualified in-

dividuals. Requires that such representatives be selected in a manner to assure

balanced representation among the interested groups. Provides that if Medicare be-

nefits (including deductibles and coinsurance) change and the Secretary determ-

ines, in consultation with the NAIC, that changes in the simplification standards

are needed, then these provisions for modification of the standards would apply to

subsequent changes.

Provides transitional requirements for Medigap policies issued before the ef-

fective date of the NAIC (or Federal) simplification standards and which do not

meet such standards. Provides that any renewal of such policy would be in viola-

tion unless the issuer offers to the policyholder, not later than 60 days before

the effective date of the renewal, 2 Medigap policies each of which (A) complies

with the standards; (B) waives any time periods applicable to preexisting condi-

tions, waiting periods, elimination periods and probationary periods in the policy

for similar benefits to the extent such time was spent under the policy being re-

placed; and (C) provides *2497 for classification of premiums on terms that are at

least as favorable to the policyholder as those applied to the policyholder on the

effective date of the standards. Provides that one of the policies must include

the core group of basic benefits and the other must include the core group and

common additional benefits.

(5) Disclaimer for Unapproved Policies.-No provision.

(h) Requiring Approval of State for Sale in the State.-Strikes from current law

language authorizing alternative methods for approval in a State of Medigap

policies sold through the mail, and provides instead that it is illegal to sell

Medigap policies that have not been approved by a State with an approved regulat-

ory program or certified by the Secretary.

Provides that nothing in this section should be construed as affecting the right

of any State to regulate Medigap policies which are considered to be issued in an-

other State. Increases the maximum civil money penalty for violations from $5,000

to $25,000.

(i) Counseling and Education Programs.-Requires the Secretary to request the NA-

IC to establish an educational program to educate consumers on the Medigap simpli-

fication standards.

Requires the HHS Secretary to establish a health insurance advisory service pro-

gram, known as the "beneficiary assistance program," to assist Medicare-eligible

individuals with the receipt of services under Medicare, Medicaid, and other

health insurance programs. Requires that the beneficiary assistance program must

provide assistance 1) through operation using local Federal offices that provide

information on the Medicare program, 2) using community outreach programs, and 3)

using a toll-free telephone information service. Requires that the beneficiary as-

sistance program provide for information, counseling, and assistance for Medicare-

eligible individuals with respect to at least the following:

(1) For Medicare: eligibility; benefits (covered and not covered); process of

payment for services; rights and process for appeals of determinations; other

Medicare-related entities such as peer review organizations, fiscal intermediar-
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ies, and carriers; and recent legislative and administrative changes in the Medi-

care program.

(2) For Medicaid: eligibility, benefits, and the application process; linkages

between the Medicaid and Medicare programs; referral to appropriate State and loc-

al agencies involved in the Medicaid program.

(3) For Medigap policies: the program under Section 1882 of the Social Security

Act and its standards; how to make informed decisions on whether to purchase such

policies and on what criteria to use in evaluating different policies; appropriate

Federal, State, and private agencies that provide information and assistance in

obtaining benefits under such policies; and other issues deemed appropriate by the

Secretary.

Also requires that the beneficiary assistance program provide such other ser-

vices as the Secretary deems appropriate to increase beneficiary understanding of,

and confidence in, the Medicare program and to improve the relationship between

beneficiaries and the program.

Requires the Secretary, through the HCFA Administrator, to develop appropriate

educational material and other appropriate techniques to assist employees in car-

rying out this section.

*2498 Requires the Secretary to take any necessary steps to assure that Medi-

care-eligible beneficiaries and the general public are made aware of the benefi-

ciary assistance program.

Requires the Secretary to include, in an annual report to Congress, a report on

the beneficiary assistance program and on other health insurance informational and

counseling services made available to Medicare-eligible individuals. Requires the

Secretary to include in the report recommendations for such changes as may be de-

sirable to improve the relationship between the Medicare program and Medicare-eli-

gible individuals.

(j) GAO Reports and Studies.-Requires the Comptroller General to examine the ef-

fectiveness of the Medigap simplification program established under this subsec-

tion and the impact of the program on consumer protection, health benefit innova-

tion, consumer choice, and health care costs. Requires the Comptroller General,

within 4 years of enactment, to report to Congress on this examination, including

such recommendations on the appropriate roles of the NAIC, States, and the Secret-

ary in carrying out such program as he/she deems appropriate.

(k) Increase in Civil Money Penalties.-Increases civil money penalties from

$5,000 to $25,000 for false statements of material fact with respect to the com-

pliance of a Medigap policy with the standards, and for mailing a policy into a

State for a prohibited purpose.

(l) Premium Increases.-Requires that a Medigap policy or a health insurance

policy that is an indemnity policy or dread disease policy (as defined by the Sec-

retary in consultation with the NAIC) may not be issued or sold in any State un-

less any premium increase or the initial establishment of the premium is made as

follows. Requires the issuer to submit to the State (at such time as the State

specified, but not earlier than 90 days before the proposed effective date), the

proposed premium amounts, including information, certified as accurate by an actu-
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ary, that establishes that the premium amounts are reasonable in relation to the

benefits and that the resulting loss ratio will meet the loss ratio requirements.

Provides that these requirements do not preempt a State from requiring the review

or approval of premiums not otherwise required by this section or providing addi-

tional requirements for the approval of premiums.

(m) Limitations on Certain Sales Commissions.-Provides that it is unlawful for a

person who provides for a commission or other compensation to an agent or other

representative for the sale of a Medigap policies to provide 1) a first year com-

mission or other first year compensation that exceeds 200 percent of the commis-

sion or other compensation for selling or servicing of the policy in a second or

subsequent year, or 2) for compensation with respect to replacement of such a

policy that is greater than the compensation that would apply to the renewal of

the policy. Defines "compensation" to include pecuniary and nonpecuniary compensa-

tion of any kind relating to the sale or renewal of a policy and specifically in-

cludes bonuses, gifts, prizes, awards, and finders' fees.

Provides that violators would be fined under Title 18, or imprisoned not more

than 5 years, or both, and, in addition to or in lieu of such a criminal penalty,

would be subject to a civil money penalty of not to exceed $25,000 for each viola-

tion.

*2499 (n) Treatment of Plans Offered by Health Maintenance Organizations and

Competitive Medical Plans.-Provides that the definition of a Medigap policy under

Section 1882 of the Social Security Act would not include a policy or plan of an

HMO or other direct service organization that offers benefits under Medicare, in-

cluding services under a contract under Section 1833 or Section 1876.

(o) Additional Enforcement Through Public Health Service Act.-Provides that a

person who fails to meet the requirements of Section 1882(o)(5) of the Social Se-

curity Act as added by this bill (relating to discriminatory practices in the sale

of Medigap policies, such as preexisting condition limitations and limitations on

medical underwriting) would be subject to a civil money penalty of not to exceed

$25,000 for each such violation. Provides that certain sections of Section 1128A

of the Social Security Act would apply to the civil money penalty.

Provides that a person who issues or sells a Medigap policy or a health insur-

ance policy that is an indemnity or dread disease policy (as defined by the HHS

Secretary) in violation of Section 1882(q)(1) as added by this bill (relating to

loss ratios and premium increases) would be subject to a civil money penalty of

not to exceed $25,000 for each such violation. Provides that certain sections of

Section 1128A of the Social Security Act would apply to the civil money penalty.

Provides that whoever violates Section 1882(o)(5)(A) of the Social Security Act

as added by this bill (relating to sales commissions) would be fined under Title

18, or imprisoned not more than 5 years, or both, and, in addition to or in lieu

of such a criminal penalty, would be subject to a civil money penalty of not to

exceed $25,000 for each prohibited act.

(p) Medicare Select Policies.-No provision.

Effective date: Enactment, except (c), (d) (f) and (l) apply to policies issued

or sold more than 1 year after enactment; portions of (e) related to preexisting
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conditions and medical underwriting apply 1 year after enactment; (h) applies to

policies mailed, or caused to be mailed, on and after July 1, 1991; and (n) ap-

plies to compensation provided on or after 1 year after enactment.

Senate amendment

(a) Simplification of Policies.-In order for a Medigap policy to be certified by

the Secretary, requires that such policies meet new simplification standards ap-

proved by the NAIC (or, if NAIC does not approve such standards, by the Secret-

ary). (See (g)(4) Promulgation of Regulations, below, for additional information

about promulgation of standards.) Provides that such standards must provide for 1)

groups of basic benefits, or additional, optional benefits, as may be appropriate;

2) identification of a core group of basic benefits that includes only the minimum

benefits required of Medigap policies on the date of enactment, not including pay-

ment of any deductible; and 3) if the simplification standards provide for Medigap

benefits to be offered as A) a core group of basic benefits plus a defined list of

optional additional benefits, or B) through defined benefit packages or policies,

then the total number of defined optional additional benefits or different benefit

packages (counting the core group) cannot exceed 10; if the simplification stand-

ards provide for *2500 Medigap benefits to be offered through defined benefits

that the insurer packages as it deems appropriate, then the total number of pack-

ages offered by an insurer cannot exceed 4, and the total number of benefits to be

packaged may not exceed 10.

Provides that, to the extent possible, the benefit requirements must include be-

nefits that offer consumers the ability to purchase the benefits available in the

market on the date of enactment, and that balance the objectives of simplifying

the market to facilitate direct comparison of policy prices and benefits, avoiding

adverse selection, providing consumer choice, and promoting market stability.

Prohibits a State with an approved regulatory program from permitting the group-

ing of benefits unless the grouping meets the simplification standards. Authorizes

the State, upon application by an insurer, to waive the simplification standards

to permit the issuance and sale of a Medigap policy in order to demonstrate the

offering of new or innovative benefits. Provides that any such new or innovative

benefits must be offered in a manner as approved by the State which is consistent

and practically achievable under the simplification standards. Provides that new

or innovative benefits may include benefits that are not otherwise available and

are cost-effective.

Provides that States may restrict the groups of benefits that may be offered in

Medigap policies in the State, but a State with an approved program may not re-

strict the offering of a Medigap policy consisting only of the core group of bene-

fits.

Requires that if a Medigap policy provides for a group of benefits other than

the core group of basic benefits, the policy issuer must make available to the in-

dividual a Medigap policy with only the core group of benefits.

(b) Uniform Policy Description.-Requires that policy issuers must provide, be-
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fore the sale of a Medigap policy, a summary information sheet which describes the

policy's benefits (including any optional benefits) and the average loss ratio for

the most recent 3-year period (or, for policies not in effect for 3 years, the av-

erage loss ratio expected during the third year), and which allows a direct com-

parison of benefits and prices among policies.

Requires that the simplification standards include uniform benefit language and

format to be used with respect to the benefits.

(c) Prevention of Duplicate Medigap Coverage.-

(1) Statement Regarding Other Health Benefits Coverage.-Provides that it would

be unlawful for a person to issue or sell a Medigap policy to an individual en-

titled to Medicare benefits, whether directly, through the mail, or otherwise, un-

less the person obtains from the individual, as part of the application, a written

statement signed by the individual stating what Medigap policies the individual

has, from what source, and whether the individual has applied for and been determ-

ined to be entitled to Medicaid. Provides that the written statement must be ac-

companied by a written acknowledgment, signed by the seller, of the request for

and receipt of the statement. Provides that the written acknowledgment does not

constitute verification or affirmation by the seller of the truth of any informa-

tion supplied by the individual in the written statement.

Provides that the written statement must be on a form that states that a Medi-

care beneficiary does not need more than 1 Medigap *2501 policy; states that indi-

viduals aged 65 or older may be eligible for benefits under the Medicaid program,

that such individuals usually do not need a Medigap policy, and that benefits and

premiums under any Medigap policy would be suspended upon request of the policy-

holder when entitled to Medicaid; and includes the toll-free telephone number es-

tablished by the Secretary under new Section 1889, the address and local telephone

number of any counseling program offered by or with the assistance of the State

under Medicaid, the State insurance department, or a State agency on aging for in-

dividuals considering purchase of a Medigap policy, and the address and local

telephone number of the State Medicaid office.

Provides that it would also be unlawful to sell or issue a Medigap policy to

someone whose written statement indicates that they have another Medigap policy or

are entitled to Medicaid.

Provides that it would not be unlawful to sell or issue a Medigap policy to an

individual who has another Medigap policy if (A) the individual indicates in writ-

ing that the policy replaces the other policy and indicates an intent to terminate

the policy being replaced when the new policy becomes effective; (B) the seller

certifies in writing that such policy will not, to the best of the seller's know-

ledge, duplicate coverage (taking into account any such replacement); and (C) a

State Medicaid plan pays the premiums for the Medigap policy or pays less than an

individual's full liability for Medicare cost sharing.

Provides that the penalty for violations would be a fine under Title 18, or im-

prisonment for not more than 5 years, or both, and, in addition to or in lieu of

such a criminal penalty, a civil money penalty of not to exceed $25,000 for each

such violation.
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Amends current law to: (A) delete that the Medigap issuer must "knowingly" sell

a duplicative policy to be in violation; (B) delete that the duplicative policy

must "substantially" duplicate other benefits; (C) include Medicaid benefits as

those which cannot be duplicated; and (D) increase the penalty for violations from

$5,000 to $25,000.

(2) Suspension of Policies During Receipt of Medicaid Benefits.-Requires that

Medigap policies suspend their benefits and premiums at the request of the policy-

holder for any period in which the policyholder indicates that they have applied

for and been determined to be entitled to Medicaid. Provides that if the policy-

holder loses entitlement to Medicaid, the policy would be automatically reinstated

as of the termination of Medicaid entitlement, if the policyholder provides notice

within 90 days after the loss of entitlement.

(d) Loss Ratio Requirements.-Amends current law to require that certified

Medigap policies or health insurance policies may not be issued or sold in any

State unless the policy can be expected to return (as estimated for the entire

period for which rates are computed, on the basis of incurred claims experience

and earned premiums and in accordance with accepted actuarial principles and prac-

tices and standards developed by the NAIC) to policyholders in the form of aggreg-

ate benefits, loss ratios of a least 75 percent for group policies and at least 65

percent for individual policies. Provides that policies issued as a result of so-

licitations of individuals *2502 through the mails or by mass media advertising

are deemed to be individual policies.

Requires that policy issuers must annually submit to the State information on

actual loss ratios on forms conforming to those developed by the NAIC.

Requires policy issuers to provide a proportional refund, or a credit against

future premiums of a proportional amount, based on premiums paid, of the amount of

premiums received necessary to assure that the loss ratio (net of any refunds or

credits) complies with the loss ratio requirements. Provides that such refunds or

credits would be applied to each type of policy by policy number, and would not

apply for the first 2 years of a policy. Provides that the refund or credit must

be made to each policyholder insured under the policy as of the last day of the

year involved. Provides that the refund or credit must include interest from the

end of the policy year involved until the date of the refund or credit at a rate,

specified by the Secretary from time to time, that is not less than the average

rate of interest for 13-week Treasury notes. Provides that refunds or credits

against premiums due must be made not later than the third quarter of the succeed-

ing policy year.

Provides that States may require higher loss ratio percentages.

Requires GAO to periodically, not less often than once every 3 years, perform

audits of the compliance of Medigap policies with loss ratio requirements, and to

report the results to the State involved and to the Secretary.

Requires that approved State programs must require that a copy of each Medigap

policy, its most recent premium, and its loss ratios for the most recent 3-year

period be maintained and made available to interested persons.

Requires that policy issuers provide, before the sale of the policy, a summary
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information sheet which describes its benefits and loss ratios for the most recent

3-year period, and must disclose to any potential buyer, in the case of a benefit

for which the premium attributable to that benefit is at least 75 percent of the

nominal value or maximum payout of such benefit, the premiums and maximum payout

of the benefit.

Requests the Comptroller General, in consultation with the NAIC, to submit to

Congress a report containing recommendations on adjustments in the loss ratio per-

centages that may be appropriate in order to apply the refund/credit requirement

to the first 2 years in which policies are in effect.

(e) Renewability, Replacement, and Coverage Continuation; Preexisting Condition

and Medical Underwriting Limitations.-Requires that Medigap policies be guaranteed

renewable.

Requires that if a Medigap policy is terminated by the group policyholder and is

not replaced, the issuer must offer certificateholders an individual Medigap

policy which (at the option of the certificateholder) provides for continuation of

the group policy's benefits, or for such benefits as otherwise meet the require-

ments of this section. Provides that if an individual terminates membership in a

group through which they have a group Medigap policy, the issuer must 1) offer an

opportunity to convert to an individual policy that continues the group policy's

benefits or benefits meeting this section's requirements, or 2) at the option of

the group policyholder, *2503 offer continuation of coverage under the group

policy. Provides that if a group Medigap policy is replaced by another group

Medigap policy purchased by the same policyholder, the succeeding issuer must of-

fer coverage to all persons covered under the old group policy on its termination

date. Prohibits coverage under the new policy from resulting in any exclusion for

preexisting conditions that would have been covered under the old group policy.

Prohibits a Medigap policy from denying a claim for losses incurred for a preex-

isting condition more than 6 months after the coverage effective date and from de-

fining a preexisting condition as a condition for which medical advice was given

or treatment was recommended by or received from a physician more than 6 months

before the coverage effective date.

Provides that if a Medigap policy replaces another such policy, any period under

the policy being replaced during which claims were denied by reason of a preexist-

ing condition, exclusion period, rating period, elimination period, or probation-

ary period must be credited toward any such period under the new policy.

(f) Minimum Loss Ratios for Daily Hospital Indemnity and Dread Disease

Policies.-No provision.

(g) Enforcement of Standards.-

(1) Mandatory Conformity with Standards.-No provision.

(2) Certification of State Programs by the Secretary.-Provides that the Secret-

ary, rather than the Supplemental Health Insurance Panel, would determine whether

State regulatory programs continue to meet Medigap standards. Provides that if the

Secretary finds that a State program no longer meets the standards, before making

a final determination the Secretary must give the State an opportunity to adopt a

plan of correction that would permit the State to continue to meet the standards.

H.R. CONF. REP. 101-964 Page 768
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



(3) State Enforcement.-Requires that approved State regulatory programs report

to the Secretary on the implementation and enforcement of Standards and require-

ments of this bill at intervals established by the Secretary. Requires that this

report include information on loss ratios of policies sold in the State, frequency

and types of instances in which policies approved by the State fail to meet the

standards, actions taken by the State to bring such policies into compliance, and

information regarding State programs implementing consumer protection provisions,

and such further information as the Secretary, in consultation with the NAIC, may

specify.

(4) Promulgation of Regulations.-Provides that if, within 9 months of enactment,

the NAIC revises the NAIC Model Regulation to incorporate all the requirements and

standards of this bill, then these standards are to be applied in each State for

policies to be approved. Provides that if NAIC does not promulgate such standards,

then the Secretary must promulgate such standards, not later than 18 months from

enactment.

Provides that approved State programs must apply these standards by the earlier

of A) the date the State adopts the NAIC or Federal simplification standards, or

B) 1 year after the NAIC or the Secretary first adopts the standards.

Provides that for States the Secretary identifies, in consultation with the NA-

IC, as requiring State legislation (other than legislation *2504 appropriating

funds) in order for Medigap policies to meet the simplification standards, but the

State legislature is not scheduled to meet in 1991, the effective date would be

the first day of the first calendar quarter beginning after the close of the first

legislative session of the State legislature that begins on or after January 1,

1991. For States that have a 2- year legislative session, provides that each year

of such session would be deemed to be a separate regular session.

Provides that in promulgating the simplification standards, the NAIC or the Sec-

retary must consult with a working group composed of representatives of issuers of

Medigap policies, consumer groups, Medicare beneficiaries, and other qualified in-

dividuals. Requires that such representatives be selected in a manner to assure

balanced representation among the interested groups.

Provides that every 3 years the Secretary, in consultation with the NAIC, must

evaluate the appropriateness of new or innovative benefits and determine whether

the incorporation of such benefits into the simplification standards would further

the purposes of such standards. If within 90 days after a request from the Secret-

ary the NAIC makes a determination that modification of the NAIC simplification

standards is appropriate and modifies the standards to include the additional

group of benefits (including accompanying language and format), provides that such

modified standards would be applied in each State. If the NAIC does not make such

a determination, authorizes the Secretary to make such a determination and modify

the simplification standards.

Provides that approved State programs must apply these standards modified to in-

clude additional benefits by the earlier of A) the date the State adopts the modi-

fied NAIC or Federal simplification standards, or B) 1 year after the NAIC or the

Secretary first adopts the modified standards. Provides that for States the Sec-
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retary identifies, in consultation with the NAIC, as requiring State legislation

(other than legislation appropriating funds) in order for Medigap policies to meet

the simplification standards, but the State legislature is not scheduled to meet

within the 1-year period after the NAIC or the Secretary adopts the modified

standards, the effective date would be the first day of the first calendar quarter

after the close of the first legislative session of the State legislature that be-

gins after the date the NAIC or the Secretary adopts the modified standards. For

States having a 2-year legislative session, provides that each year of such ses-

sion would be deemed to be a separate regular session.

Provides that if Medicare benefits are changed and the Secretary determines, in

consultation with the NAIC, that changes in the simplification standards are

needed, then these provisions for modification of the standards would apply.

Provides transitional requirements that the simplification standards would not

apply to Medigap policies issued to a policyholder before the effective date of

the NAIC (or Federal) simplification standards.

Authorizes the Secretary to waive the application of simplification standards in

those States that on the date of enactment have in place an alternative simplific-

ation program.

*2505 Requires the Secretary, within 2 years of enactment, to report to Congress

on the adoption of the Medigap standards and requirements in this bill, including

the identification of States that do and do not have regulatory programs that meet

the requirements of this bill, and the reasons for the failure of any States to

adopt some or all of the standards.

(5) Disclaimer for Unapproved Policies.-Requires that if an insurer issues a

Medigap policy in a State without an approved regulatory program and which the

Secretary has determined does not provide consumer protection as great as would be

offered under an approved program, and if the policy has not been certified by the

Secretary, the insurer must A) prominently display in at least 12 point type on

any advertisement for that policy, on each page of the outline of coverage, and on

the first page of the policy the following statement: "This policy has not been

certified by the Secretary of the United States Department of Health and Human

Services as meeting Federal requirements for medicare supplemental policies;" and

B) require the purchaser to sign the following statement: "I understand that this

policy has not been certified by the Secretary of the United States Department of

Health and Human Services as meeting Federal requirements for Medicare supplement-

al policies."

Provides that insurers violating these requirements would be subject to a civil

monetary penalty not to exceed $25,000 for each violation.

(h) Requiring Approval of State for Sale in the State.-Strikes from current law

language authorizing alternative methods for approval in a State of Medigap

policies sold through the mail, providing that sale would be prohibited unless the

policy has been approved by the State insurance commissioner.

(i) Counseling and Education Programs.-Requires the Secretary to make grants to

qualified States to provide information, counseling and assistance relating to the

procurement of adequate and appropriate health insurance coverage for Medicare be-
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neficiaries. Authorizes the Secretary to prescribe regulations to establish a min-

imum level of funding for such grants. Requires States applying for a grant to

submit a plan for the program that would (1) establish or improve on a program

that includes information about obtaining benefits and filing claims under Medi-

care and Medicaid, Medigap policy comparison information and information for fil-

ing Medigap claims, information regarding long-term care insurance, and informa-

tion on other types of health insurance benefits the Secretary determines is ap-

propriate; (2) establish a system of referral to appropriate Federal or State

agencies for assistance with health insurance coverage problems, including legal

problems; (3) provide for sufficient staff (including volunteers); (4) provide as-

surances that staff have no conflict of interest; (5) provide for the collection

and dissemination of timely health care information to staff and regular staff

meetings and continuing education programs; (6) provide for training programs for

staff; (7) provide for the coordination of the exchange of information between

State government staffs and staff of the program; (8) make recommendations con-

cerning consumer issues and complaints to State and Federal health insurance agen-

cies; (9) establish an outreach program to provide health *2506 insurance informa-

tion, counseling and assistance; and (10) demonstrate, to the satisfaction of the

Secretary, an ability to provide the required counseling and assistance.

Provides that States with existing programs must, in order to receive a grant,

demonstrate that they will maintain activities of the program at least at the

level immediately prior to the issuance of the grant. Provides that if an existing

program is substantially similar to that required in order to receive a grant, the

Secretary may waive some or all of the requirements and issue a grant to increase

the number of services offered by the program, experiment with new methods of out-

reach, or expand the program to geographic areas of the State not previously

served.

Requires the Secretary to consider the following in issuing a grant: (1) the

commitment of the State, including the level of cooperation demonstrated by the

office of the chief insurance regulator, other officials who oversee insurance

plans issued by nonprofit hospital and medical service associations, State agen-

cies administering Medicaid funds and those appropriated under the Older Americans

Act; (2) the population of eligible individuals in the State as a percentage of

the State's population; and (3) the relative costs and special problems with

providing health care information, counseling, and assistance to the rural areas

of the State.

Requires States that receive grants to issue an annual report to the Secretary,

within 180 days of receiving the grant and annually thereafter, concerning (1) the

number of individuals served; (2) an estimate of the amount of funds saved by the

State and by eligible individuals in the State; and (3) problems eligible indi-

viduals encounter in procuring health care coverage.

Within 180 days of enactment, and annually thereafter, requires the Secretary to

issue a report to the Committees on Finance, Aging (House and Senate), Ways and

Means, and Energy and Commerce that (1) summarizes the allocation and expenditure

of the grant funds; (2) summarizes the scope and content of training conferences;

H.R. CONF. REP. 101-964 Page 771
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



(3) outlines problems that eligible individual encounter in procuring health care

coverage; (4) makes recommendations to address problems of procuring coverage; (5)

evaluates the effectiveness of the programs and makes recommendations regarding

continued authorization of funds (for the report issued 2 years after enactment).

Authorizes appropriations of $10 million for each of fiscal years 1991 through

1993 in equal parts from the HI and SMI trust funds for such grants.

Adds a new Section 1889 to the Social Security Act requiring the Secretary to

provide information via a toll-free telephone number on Medicare's programs and on

Medigap policies, including the relationship of Medicaid programs to Medigap

policies. Authorizes the Secretary to conduct demonstration projects in up to 5

States to establish statewide toll-free telephone numbers for providing informa-

tion on Medicare benefits, Medigap policies available in the State, and Medicaid

benefits.

(j) GAO Reports and Studies.-Requires the Comptroller General, within 4 years of

enactment, to report to Congress describing the impact of the simplification pro-

gram on consumer protection, health benefit innovation and value of innovative be-

nefits, consumer *2507 choice, and health care costs, and including such recom-

mendations on the appropriate roles of the NAIC, States, and the Secretary in car-

rying out such a program as he/she deems appropriate.

(k) Increase in Civil Money Penalties.-Increases civil money penalties from

$5,000 to $25,000 for false statements of material fact with respect to the com-

pliance of a Medigap policy with the standards, and for mailing a policy into a

State for a prohibited purpose.

(l) Premium Increases.-Provides that approved State programs must provide for a

process for approving or disapproving proposed Medigap premium increases and must

establish a policy for the holding of public hearings prior to approval of a

premium increase.

(m) Limitations on Certain Sales Commissions.-No provision.

(n) Treatment of Plans Offered by Health Maintenance Organizations.-Provides

that the definition of a Medigap policy under Section 1882 of the Social Security

Act does not include any such policy or plan under a contract under Section 1876.

(o) Additional Enforcement Through Public Health Service Act.-No provision.

(p) Medicare Select Policies.-Provides that if a policy meets the NAIC Model

Standards except that its benefits are restricted to items and services furnished

by certain entities (or reduced benefits are provided when items or services are

furnished by other entities), the policy would be treated as meeting the standards

if:

(1) full benefits are provided for items and services furnished through a net-

work of entities that have entered into contracts with the policy issuer;

(2) full benefits are provided for items and services furnished by other en-

tities if the services are medically necessary and immediately required because of

an unforeseen illness, injury, or condition, and it is not reasonable given the

circumstances to obtain the services through the network;

(3) the network offers sufficient access; and

(4) the issuer of the policy has an arrangement for an ongoing quality assur-
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ance program for items and services furnished through the network.

Requires that approved State Medigap regulatory programs must provide for the

application of the above requirements in the case of policies that meet the NAIC

standards except that the benefits are limited to items and services furnished by

certain entities (or reduced benefits are provided when items or services are fur-

nished by other entities).

Authorizes the Secretary to enter into a contract with an entity whose policy

has been certified under new subsection (r) or has been approved by a State under

similar requirements to determine whether items and services (furnished to indi-

viduals entitled to Medicare benefits and benefits under that policy) are not al-

lowable under Medicare's definitions of items and services considered reasonable

and necessary. Provides that payments to the entity must be in such amounts as the

Secretary may determine, taking into account estimated savings under contracts

with carriers and fiscal intermediaries and other factors the Secretary finds ap-

propriate. Certain Social Security Act requirements related to the use of carriers

to administer Medicare benefits and review by peer review organizations would ap-

ply to the entity.

*2508 Effective date: Enactment, except (d) and (f) apply to policies sold or

issued more than 1 year after enactment; and (h) applies to policies mailed, or

caused to be mailed, on and after July 1, 1991.

5. Changes in Medigap Standards

Conference agreement

(a) Simplification of Policies.-The conference agreement includes the House

bill, with amendments as follows:

(1) the simplification standards must provide for groups of benefits that in-

clude a core group of benefits plus up to 9 other groups of benefits packages;

(2) all insurers must offer the core group of benefits;

(3) new or innovative benefits could be offered in addition to the core group

or other specified group of benefits if approved by the State (for a policy issued

in a State with an approved program) or by the Secretary (for any other policy),

if the policy otherwise complies with the simplification standards;

(4) there would a civil money penalty of not to exceed $25,000 for noncompli-

ance with the simplification standards;

(5) the Secretary would waive the application of the simplification standards

with regard to the limits on benefits in States with alternative simplification

programs on the date of enactment;

(6) the simplification standards would apply to new policies issued after the

State adopts the standards; insurers would not be required to offer new policies

meeting the simplification standards to individuals renewing their Medigap

policies;

(7) the Secretary would review the simplification standards after 3 years to

determine if changes are necessary to accommodate new benefits.

H.R. CONF. REP. 101-964 Page 773
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



(b) Uniform Policy Description.-The conference agreement includes the House

bill, with an amendment that would require the outline of coverage's contents to

be specified by the National Association of Insurance Commissioners.

(c) Prevention of Duplicate Medigap Coverage.-

(1) Statement Regarding Other Health Benefits Coverage.-The conference agreement

includes the Senate amendment, with amendments as follows. Civil money penalties

of $15,000 for sellers (i.e., agents) and $25,000 for issuers (i.e., companies)

would be imposed for failing to obtain the written statement concerning duplica-

tion or selling a policy to an individual who indicates on the written statement

that they have another Medigap policy or that they are entitled to Medicaid.

Agents would not be held liable for noncompliance if the written statement is

signed, answered completely, and reflects nonduplication. In addition to other re-

quirements, the statement must also indicate that counseling services may be

available in the State and may provide the telephone number for such services.

(2) Suspension of Policies During Receipt of Medicaid Benefits.-The conference

agreement includes the Senate amendment, with *2509 an amendment that the period

of suspension of the Medigap policy not exceed 24 months.

(d) Loss Ratio Requirements.-The conference agreement includes the Senate amend-

ment, with amendments as follows. Non-compliant companies that fail to issue re-

bates/credits would be subject to civil money penalties under Title XVIII. Loss

ratios must be calculated in accordance with a uniform methodology, including uni-

form reporting standards, specified by the NAIC. States would be required to re-

port annually to the Secretary on Medigap loss ratios and the use of sanctions for

policies that fail to meet the loss ratio standards. The Secretary would be re-

quired to submit in February of each year (beginning with 1993) a report to the

Committees on Energy and Commerce, Ways and Means, and Finance on loss ratios of

Medigap policies and the use of sanctions, including a list of the policies that

failed to comply with the loss ratio requirements. Sale of a Medigap policy in vi-

olation of the loss ratio standards would be subject to a civil money penalty of

not to exceed $25,000 for each violation.

(e) Renewability, Replacement, and Coverage Continuation; Preexisting Condition

and Medical Underwriting Limitations.-The conference agreement includes the House

bill regarding the requirement that Medigap policies be guaranteed renewable. The

conference agreement includes the House bill regarding the prohibition of medical

underwriting for 6 months after an individual becomes entitled to Part B, and may

not condition the issuance or effectiveness of the policy, or discriminate in the

price of the policy, on the medical or health status or the receipt of health care

by the individual.

(f) Minimum Loss Ratios for Daily Hospital Indemnity and Dread Disease

Policies.-The conference agreement does not include the House bill.

(g) Enforcement of Standards.-

(1) Mandatory Conformity with Standards.-The conference agreement includes the

House bill, providing that no Medigap policy may be sold or issued unless the

policy either is sold or issued in a State with an approved regulatory program, or

has been certified by the Secretary.
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(2) Certification of State Programs by the Secretary.-The conference agreement

includes the House bill, which provides for the period review of State regulatory

programs by the Secretary.

(3) State Enforcement.-The conference agreement includes the Senate amendment.

(4) Promulgation of Regulations.-The conference agreement includes the House

bill.

(5) Disclaimer for Unapproved Policies.-The conference agreement does not in-

clude the Senate amendment.

(h) Requiring Approval of State for Sale in the State.-The conference agreement

includes the Senate amendment.

(i) Counseling and Education Programs.-The conference agreement includes the

House bill and the Senate amendment regarding health insurance information, coun-

seling, and assistance grants; a health insurance advisory service program; and

the Medicare and Medigap toll-free telephone number, with an amendment that only

States with approved Medigap regulatory programs would be eligible *2510 to re-

ceive health insurance information, counseling, and assistance grants.

The conferees direct the Secretary of Health and Human Services to build on ex-

isting health insurance advisory service programs for Medicare beneficiaries and

require such programs to provide information, counseling and assistance regarding

Medicare, Medicaid, and Medigap policies. The conferees intend that the Health

Care Financing Administration be responsible for providing these advisory ser-

vices, pending available resources.

(j) GAO Reports and Studies.-The conference agreement includes the House bill,

with an amendment requiring the GAO to study and report on loss ratios, insurance

products similar to Medigap, duplicate health coverage for Medicare beneficiaries

with retiree health coverage, medical underwriting in Medigap policies, and the

impact of higher loss ratios that States may establish.

(k) Increase in Civil Money Penalties.-The conference agreement includes the

Senate amendment.

(l) Premium Increases.-The conference agreement includes the Senate amendment.

(m) Limitations on Certain Sales Commissions.-The conference agreement does not

include the House bill. The conferees intend that the NAIC, in promulgating

changes in the Model Medigap Regulations to reflect this act, shall delete all

after the word "unless" in Section 12(C) of its Model Regulation adopted in Decem-

ber 1989, and in Section 12(D) shall broaden the definition of "open compensation"

to include acquisition costs where appropriate and advances and deferred compensa-

tion.

(n) Treatment of Plans Offered by Health Maintenance Organizations and Competit-

ive Medical Plans.-The conference agreement includes the House bill with an amend-

ment to exempt Section 1876 risk and cost contracts. The amendment also includes a

time-limited exemption for Section 1833 cost contracts. The conferees understand

that in certain situations Medicare beneficiaries enrolled in Section 1833 con-

tracts are provided comprehensive health benefits at a reasonable price. However,

because of the possibility of differences between Section 1833 cost and Section

1876 risk and cost contracts, the conferees instruct the Secretary to review con-
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ditions under which Section 1833 cost contractors are required to provide or ar-

range for all Part B items and services, the extent to which beneficiaries are ac-

corded access to a grievance procedure and Secretarial review of marketing materi-

als, and circumstances under which beneficiaries may enroll in Section 1833 cost

controls. The conferees also expect the Secretary to review Medicare Parts A and B

costs of beneficiaries enrolled in Section 1833 cost contracts compared to benefi-

ciaries not enrolled in such contracts. The conferees expect this report along

with recommendations will be submitted to the Committees on Finance, Ways and

Means, and Energy and Commerce by July 1, 1991. Upon submission of the Secretary's

study and recommendations, the conferees expect Congress to consider modifying the

time-limited exemption for Section 1833 contracts.

(o) Additional Enforcement Through Public Health Service Act.-The conference

agreement does not include the House bill.

*2511 (p) Medicare Select Policies.-The conference agreement includes the Senate

amendment, with an amendment that the Medicare select provisions would be applied

in a 15-State demonstration, conducted for 3 years (1992-1995).

6. Peer Review Organization Amendments.-(Section 4101-4106 of the House bill,

section 6154 of the Senate amendment)

Present Law

(a) Use of Corrective Action Plans.-Peer Review Organizations (PROs) review the

appropriateness, reasonableness and medical necessity, and quality of care

provided to Medicare patients. If, after reasonable notice, a PRO determines that

a practitioner has either failed to comply with program obligations in a substan-

tial number of cases, or has grossly and flagrantly violated these obligations,

the PRO is required to refer the case to the Secretary. The Secretary may, in ad-

dition to other sanctions, exclude the practitioner from the Medicare program if

the Secretary finds that the practitioner has demonstrated an unwillingness or

lack of ability substantially to comply with program obligations.

(b) Optometrists and Podiatrists.-The Omnibus Budget Reconciliation Act (OBRA)

of 1989 required PROs to establish procedures for involving non-physicians in the

review of services within their own profession.

Existing law permits only physicians, osteopaths and, for dental surgery, dent-

ists to be utilized in making final determinations of PRO payment denials.

PROs are required to utilize the services of practitioners of, or specialists

in, the various types of medicine (including dentistry), or other types of health

care in reviewing services provided by practitioners or specialists in the same

profession.

(c) Exchange of Information with State Licensing Boards.-Current law requires

each PRO to collect information relevant to its functions, to keep and maintain

such records in such form as the Secretary may require, and to permit access to

and use of any such information and records as the Secretary may require to carry

out PRO responsibilities, subject to the provision of the law relating to prohibi-
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tion on information disclosure. This provision limits the circumstances under

which, and to whom, a PRO may disclose information obtained in the course of its

activities relating to the review of Medicare services. The PRO is required, at

the request of a State licensing board, to release information relating to a spe-

cific case, but only to the extent that such data and information are required by

that board to carry out its responsibilities.

(d) Coordination of PROs and Carriers.-Current law requires that a PRO notify

the Medicare carrier whenever it makes a determination that Medicare payment

should be denied for services furnished to a patient. It also requires that each

PRO coordinate activities, including information exchanges, which are consistent

with the economical and efficient operation of programs among appropriate public

and private agencies, including Medicare carriers. There is no requirement that

the Secretary provide for a study of PRO coordination with Medicare carriers. Cur-

rent law requires that if a Medicare carrier makes determinations or payments with

*2512 respect to physicians' services, that the carrier implement specified pro-

grams.

(e) Confidentiality of Peer Review.-Current law provides that no patient record

in possession of a PRO can be subject to subpena or discovery proceedings in a

civil action.

(f) Role of PROs in Review of Hospital Transfers.-Section 1867 of the Social Se-

curity Act requires hospitals as a condition of Medicare participation, to comply

to the extent applicable with requirements relating to the examination and treat-

ment for emergency medical conditions and women in active labor. These provisions

are sometimes referred to as the "hospital patient protection" or "anti-dumping"

provisions.

Section 1154 of the Social Security Act specifies the functions of the Peer Re-

view Organizations. It provides, in general, that any utilization and quality con-

trol peer review organization entering into a contract with the Secretary must re-

view specified professional services to determine whether they are reasonable and

medically necessary; whether the quality of such services meets professionally re-

cognized standards of health care; and whether or not the services are provided in

an appropriate setting. There is no current requirement that PROs review sanction

recommendations under the patient protection provisions (section 1867) of the So-

cial Security Act.

(g) Notice to State Medical Boards when Adverse Actions are Taken.- Peer Review

Organizations (PROs) review the appropriateness, reasonableness and medical neces-

sity, and quality of care provided to Medicare patients. If, after reasonable no-

tice, a PRO determines that a practitioner has either failed to comply with pro-

gram obligations in a substantial number of cases, or has grossly and flagrantly

violated these obligations, the PRO is required to refer the case to the Secret-

ary. The Secretary may, in addition to other sanctions, exclude the practitioner

from the Medicare program if the Secretary finds that the practitioner has demon-

strated an unwillingness or lack of ability substantially to comply with program

obligations.

(h) Clarification of Limitation on Liability.-Current law extends immunity from
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criminal or civil liability to any person employed by, or who has a fiduciary re-

lationship with, or who furnishes professional services to a PRO, provided that he

or she has exercised due care in performing duties under the PRO law.

House bill

(a) Use of Corrective Action Plans.-No provision.

(b) Optometrists and Podiatrists.-Amends the statute to provide that in addition

to doctors of medicine, osteopathy and dentistry, PROs may use doctors of podiatry

and optometry in making final payment denial determinations.

Requires that, to the extent necessary and appropriate, PROs utilize the ser-

vices of practitioners of, or specialists in, the various types of medicine

(including dentistry, optometrists and podiatrists) or other types of health care.

(c) Exchange of Information with State Licensing Boards.-Amends the Social Se-

curity Act relating to PRO functions to require that each PRO notify the State

boards or boards responsible *2513 for the licensing or disciplining of any physi-

cian when the PRO submits a report and recommendations to the Secretary with re-

spect to sanctioning a physician who has been determined by the PRO to have failed

in a substantial number of cases to comply with his or her obligations or to have

grossly and flagrantly violated any such obligation.

Amends the Social Security Act relating to the prohibition of disclosure of in-

formation by the PROs. Require that each PRO provide notice to the State medical

board when the PRO submits a sanctions report and recommendations to the Secretary

with respect to a physician for whom the board is responsible for licensing.

(d) Coordination of PROs and Carriers.-Amends the Medicare law to require that

in carrying out coordinating activities with carriers and other entities, as may

be appropriate, that each PRO provide in a manner specified by the Secretary for:

(1) information exchange in accordance with specifications of the Secretary; (2)

development of common utilization and quality review claim edits and specific med-

ical review criteria used to identify individual claims for review; and (3) col-

laboration on the analysis of utilization trends and on the results of medical re-

views and collaboration on the development of claim edit standards and review cri-

teria. Amends the law relating to Medicare carriers to require that carriers co-

ordinate their activities with those of PROs, in the manner specified by the Sec-

retary, to carry out the coordination activities specified above. Requires the

Secretary to report by January 1, 1992 to the House Committees on Ways and Means

and Energy and Commerce and the Senate Finance Committee on the implementation of

the amendments made by this section.

(e) Confidentiality of Peer Review.-Amends current law to provide that no docu-

ment or other information produced by a PRO in connection with its deliberations

in making quality determinations is subject to subpena or delivery in any adminis-

trative or civil proceeding except that a PRO is required to provide, upon request

of a practitioner or other person adversely affected by such PRO's quality determ-

ination, a summary of the PRO's findings and conclusions in making such a determ-

ination.
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(f) Role of PROs in Review of Hospital Transfers.-Requires the consultation of

the Secretary with PROs with respect to allegations of violations of the provi-

sions of requirements of section 1867 of the Social Security Act relating to the

examination and treatment of emergency medical conditions and women in labor.

(1) In General: Requires the Secretary to require the appropriate PRO to review

the medical condition of the individual and provide a report concerning its find-

ings and professional opinions with respect to certain concerns. Specifies these

concerns to be: (1) whether the individual had an emergency medical condition

which had not been stabilized, and (2) if the individual was transferred, whether,

based upon the information available at the time of transfer, the medical benefits

reasonably expected from the provision of appropriate medical treatment at another

medical facility outweighed the increased risks to the individual (and, in the

case of labor, to the unborn child) from effecting the transfer, and whether the

transfer was an appropriate transfer (as defined under the *2514 law). Requires,

except in the case in which a delay would immediately jeopardize the health or

safety of individuals, that the Secretary request such a review before terminating

or suspending the provider from Medicare or imposing civil monetary penalties and

to provide for at least 60 days for the review. (2) Conforming Amendments: Amends

the PRO provisions of the Social Security Act by requiring each PRO to provide for

a review and report to the Secretary as stated under the patient protection provi-

sions of the law. Requires the PRO to provide reasonable notice of the review to

the physician and hospital involved. Requires that within the time period permit-

ted by the Secretary, the PRO must provide a reasonable opportunity for discussion

with the physician and hospital involved, and an opportunity for the physician and

hospital to submit additional information, before issuing its report to the Sec-

retary.

(g) Notice to State Medical Boards when Adverse Actions are Taken.-Amends the

law relating to PRO sanctions to require the Secretary to notify the State board

responsible for the licensing of the physician when the Secretary effects an ex-

clusion of the physician from the Medicare program.

(h) Clarification of Limitation on Liability.-No provision.

Effective date: (a) no provision; (b) applies to contracts entered into or re-

newed on or after enactment; (c) applies to notices of proposed sanctions issued

more than 60 days after enactment; (d) enactment; (e) applies to all proceedings

as of enactment; (f) subsection (1) applies on the first day of the first month

beginning more than 60 days after enactment; subsection (2) applies to contracts

as of the first day of the first month beginning more than 60 days after enact-

ment; (g) applies to sanctions effected more than 60 days after enactment; (h) no

provision.

Senate amendment

(a) Use of Corrective Action Plans.-Provides that before a PRO submits its re-

port and recommendations to the Secretary, the PRO may provide the practitioner or

person with the opportunity to enter into and complete a corrective action plan

H.R. CONF. REP. 101-964 Page 779
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



(which may include remedial education) if appropriate. Provides that in determin-

ing whether a practitioner or person has demonstrated an unwillingness or lack of

ability substantially to comply with their obligations, the Secretary is required

to consider the practitioner's or person's unwillingness or lack of ability, dur-

ing the period before the PRO submits its recommendations, to enter into and suc-

cessfully complete a corrective action plan.

(b) Optometrists and Podiatrists.-Similar to section 4106 but uses the term po-

diatric medicine instead of podiatry.

(c) Exchange of Information with State Licensing Boards.-No provision.

(d) Coordination of PROs and Carriers.-No provision.

(e) Confidentiality of Peer Review.-No provision.

(f) Role of PROs in Review of Hospital Transfers. No provision.

(g) Notice to State Medical Boards when Adverse Actions are Taken. No provision.

(h) Clarification of Limitation on Libability.-Clarifies that PROs are also in-

cluded in the limitation on liability and provides *2515 that the limitation on

liability is extended provided that due care was exercised in the performance of

such duty, function, or activity (as provided under the law).

Effective date: (a) applies to initial determinations made by PROs on or after

January 1, 1991; (b) applies to contracts entered into on or after enactment; (c)

no provision; (d) no provision; (e) no provision; (f) no provision; (g) no provi-

sion; (h) enactment.

Conference agreement

6. Provisions Relating to Peer Review Organizations

(a) Use of Corrective Action Plans.-The conference agreement includes the Senate

amendment. The provision applies to initial determinations made by PROs on or

after the date of enactment.

(b) Optometrists and Podiatrists.-The conference agreement includes the Senate

amendment.

(c) Exchange of Information with State Licensing Boards.-The conference agree-

ment includes the House bill with a modification to provide that if the PRO finds,

after notice and hearing, that a physician has furnished services in violation of

this subsection, the PRO is required to notify the State board or boards respons-

ible for the licensing or disciplining of the physician of its finding and de-

cision.

(d) Coordination of PROs and Carriers.-The conference agreement includes the

House bill with modifications to require that the Secretary develop a plan to co-

ordinate the physician review activities of PROs and carriers. The plan is re-

quired to include (A) the development of common utilization and medical review

criteria; (B) criteria for the targetting of reviews by PROs and carriers; and (C)

improved methods for exchange of information among PROs and carriers. The confer-

ence agreement requires the Secretary to submit to Congress a report on the devel-

opment of the plan and to include in the report such recommendations for changes
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in legislation as may be appropriate.

(e) Confidentiality of Peer Review.-The conference agreement includes the House

bill.

(f) Role of PROs in Review of Hospital Transfers.-See the provision amending

Medicare Parts A and B related to Hospital Transfers.

(g) Notice to State Medical Boards when Adverse Actions are Taken.-The confer-

ence agreement includes the House bill.

(h) Clarification of Limitation on Liability.-The conference agreement includes

the Senate amendment.

The conference agreement also includes miscellaneous technical amendments relat-

ing to patient notification requirements and clarification of applications of cri-

teria for denial of payments.

7. Miscellaneous and Technical Provisions Relating to Parts A and B

Present law

(a) Extension of Expiring Provisions.-

(1) Prohibition on Payment Cycle Changes.-Under OBRA of 1987 (P.L. 100- 203),

the Secretary is prohibited from issuing any final *2516 regulation, instruction,

or other policy change which is primarily intended to have the effect of slowing

down Medicare claims processing or delaying the rate at which claims are paid. The

provision expires September 30, 1990.

(2) Waiver of Liability for Home Health Agencies.-When a provider furnishes ser-

vices that are not covered under Medicare, the provider is not normally entitled

to Medicare payment for those services. In order for payment to be made to a pro-

vider of care, Medicare law requires, at a minimum, that services be medically

reasonable and necessary for the diagnosis or treatment of an illness or injury.

It also excludes from payment care that is considered to be custodial in nature.

The program, however, has recognized that circumstances may exist where pro-

viders of services or beneficiaries could not have reasonably known that services

would not be covered. Medicare has paid for a limited number of services which are

not medically necessary or are determined to be custodial in nature, so long as it

is determined that the provider or beneficiary did not know and could not reason-

ably have been expected to know that services would be uncovered. The provider is

presumed not to know that coverage for certain services would be denied-it quali-

fies for a "favorable presumption"-when its denial rate is below a certain level.

With this favorable presumption, its liability for denied claims below the

threshold is waived and it is paid for these claims. The provider receives waiver

of liability protection for denied claims below the threshold.

For home health agencies, waiver of liability protection is available for two

separate categories of denials. One waiver applies to medical denials, i.e. to

claims that are denied because the care was not medically necessary or was determ-

ined to be custodial in nature. Since 1987, another waiver has applied to services

determined to be non-covered because the beneficiary was not "homebound" or did
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not require "intermittent" skilled nursing care. These are referred to as technic-

al denials.

For both categories, the principal criterion for meeting the favorable presump-

tion test is a denial rate of 2.5 percent or less. Waiver of liability protection

for both medical and technical denials expires November 1, 1990.

(3) Extension of Waivers for Social Health Maintenance Organizations.-The Defi-

cit Reduction Act of 1984 (P.L. 98-369) required the Secretary to grant 3-year

waivers for demonstrations of social health maintenance organizations, which

provide integrated health and long-term care services on a prepaid capitated

basis. The Omnibus Budget Reconciliation Act of 1987 (P.L. 100- 203) required the

Secretary to extend the waivers through September 30, 1992.

(b) Home Health Wage Index.-Medicare pays home health agencies the reasonable

cost of covered services subject to annual limits. The annual limits are set at

112 percent of the average labor and non-labor costs freestanding agencies incur

in delivering services, with adjustments made in the labor-related portion of

these average costs to reflect geographic variations in wage levels.

OBRA 87 required the Secretary to use a wage index for home health agency cost

limits that is based upon audited wage data obtained from home health agencies,

and to apply this index to cost *2517 reporting periods beginning on or after July

1, 1988. The Medicare Catastrophic Coverage Act of 1988 delayed the application of

the home health wage index to cost reporting periods beginning on or after July 1,

1989. On June 30, 1989, HCFA published the new wage index.

OBRA 89 included a provision that required the Secretary to continue using the

hospital-based wage index for home health agency cost limits until cost reporting

period beginning on or after July 1, 1991.

(c) Clarification of Definitions Relating to Physician Ownership/Referral.- Ef-

fective January 1, 1992, a physician is prohibited from referring a patient to a

provider of clinical laboratory services with which the physician has a financial

relationship.

(d) Clarification of Payment to Hospital-Based Nursing Schools.-The direct costs

of approved medical education programs operated by a hospital are excluded from

PPS and paid on a reasonable cost basis. HCFA has ruled that the costs of educa-

tion programs operated at a hospital but controlled by another institution are not

payable on a reasonable cost basis, but are included in PPS rates.

The Technical and Miscellaneous Revenue Act (TAMRA) of 1988 provided an excep-

tion to this rule for a hospital paid under a demonstration waiver that expired on

September 30, 1985. Known as the "TAMRA exception," the law provided that if dur-

ing such a hospital's FY 1985 cost reporting period, the hospital incurred sub-

stantial costs due to educational activities of a nursing college with which it

shared common directors, the educational activities are considered to be allowable

as reasonable costs under Medicare.

OBRA '89 provided that the educational costs incurred by a hospital-based nurs-

ing school are considered allowable costs if, prior to June 15, 1989, and there-

after, the hospital incurred substantial costs in training students and operating

the school, the nursing school and the hospital share some common board members,
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and all instruction is provided at the hospital or in the immediate proximity of

the hospital. OBRA '89 also allowed a hospital paid under the TAMRA exception to

be reimbursed for reasonable costs of training nursing students retroactively for

hospital cost reporting periods beginning in FY 1986.

(e) Case Management Demonstration Project.-Case management is not a covered ser-

vice under Medicare and there are no requirements under current law for Medicare

beneficiaries to receive case management services. The Medicare Catastrophic Cov-

erage Act, P.L. 100-360, authorized the establishment of four demonstration

projects under which an appropriate entity agrees to provide case management ser-

vices to Medicare beneficiaries with selected catastrophic illnesses. The demon-

stration was subsequently repealed in the repeal of the Medicare Catastrophic Cov-

erage Act.

(f) Payments for Graduate Medical Education.-The direct costs of approved medic-

al education programs (including the salaries of residents and teachers, and other

overhead costs directly attributable to the medical education program for training

residents, nurses, and allied health professionals) are excluded from PPS. The

direct costs of training nurses and allied health professionals are paid on a

reasonable costs basis. The Consolidated Omnibus Reconciliation Act of 1985

(COBRA) replaced reasonable cost reimbursement for *2518 graduate medical educa-

tion (residency training programs for physicians) with formula payments based on

each hospital's per resident costs. Medicare payments to each hospital are based

on the product of: (1) the hospital's approved cost per full-time equivalent (FTE)

resident; (2) the weighted average number of FTE residents; and (3) the percentage

of inpatient days attributable to Medicare Part A beneficiaries.

Each hospital's per FTE resident amount is calculated using data from a base

year, increased by 1 percent for hospital cost reporting periods beginning on or

after July 1, 1985, and updated in subsequent cost reporting periods by the change

in the CPI. The number of FTE residents is calculated at 100 percent after July 1,

1986, only for residents in their initial residency period (defined as the minimum

number of years of formal training necessary to satisfy specialty requirements for

board eligibility plus 1 year, but not exceeding 5 years). For residents beyond

the initial period of residency, the weighting factor is 0.50 FTE. Foreign medical

school graduates are not counted as FTE residents unless they have passed certain

designated examinations.

(g) HCFA Service Fellows Program.-No provision.

(h) New Technology Intraocular Lenses.-No provision.

(i) Miscellaneous Technical Corrections.-A home health aide training and compet-

ency evaluation program, or a competency evaluation program, may not be offered by

or in a home health agency which, within the previous two years, has been determ-

ined to be out of compliance with the requirements specified in by Medicare. Defi-

cient agencies are prohibited from training individuals who are responsible for

providing much of patient care.

(j) Psychology and Nurse-Midwife Services for Inpatients.-OBRA '89 provided dir-

ect reimbursement for the services of clinical psychologists. In coverage instruc-

tions implementing this provision, the Health Care Financing Administration indic-
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ated that services rendered to inpatients of hospitals by clinical psychologists

are directly reimbursable under Part B because they are "bundled" services for

which hospitals are reimbursed.

House bill

(a) Extension of Expiring Provisions.-

(1) Prohibition on Payment Cycle Changes.-No provision.

(3) Waiver of Liability for Home Health Agencies.-No provision.

(4) Extension of Waivers for Social Health Maintenance Organizations.-No provi-

sion.

(b) Home Health Wage Index.-No provision.

(c) Clarification of Definitions Relating to Physician Ownership/Referral.-

(d) Clarification of Payment to Hospital-Based Nursing Schools.-No provision.

(e) Case Management Demonstration Project.-No provision.

(f) Payments for Graduate Medical Education.-Provides that, for residents in

their initial residency period, a primary care resident is to be counted as 1.1

FTE; a resident specializing in internal medicine or pediatrics other than primary

care is to be counted as 1.0 FTE; and all other residents is to be counted as 0.90

FTE. For residents beyond the initial three years of period of residency, in-

creases *2519 the weighting factor to 0.80 FTE. Defines primary care specialties

as including family practice medicine, general internal medicine, or general pedi-

atrics.

Limits the approved amount per FTE resident in each year to a set percent of the

national median, adjusted for local costs, of the hospital specific approved FTE

resident amounts. Provides that the approved FTE resident amount for a hospital is

limited to 200 percent of the median of all approved FTE amounts for hospitals for

cost reporting periods beginning in FY 1992, adjusted by the area wage index ap-

plicable to the hospital; lowers the cap to 175 percent in FY 1993, and to 150

percent in FY 1994.

Effective date: Enactment.

(g) HCFA Service Fellows Program.-No provision.

Effective date: No provision.

(h) New Technology Intraocular Lenses.-No provision.

(i) Miscellaneous Technical Corrections.-Modifies the conditions under which a

home health agency is precluded from offering a home health aide training and com-

petency program, or a competency evaluation program.

Effective date: Enactment.

(j) Psychology and Nurse-Midwife Services for Inpatients.-No provision.

Senate amendment

(a) Extension of Expiring Provisions.-

(1) Prohibition on Payment Cycle Changes.-Makes permanent the prohibition on the

Secretary from issuing any final regulation, instruction, or other policy change

which is primarily intended to have the effect of slowing down or speeding up
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Medicare claims processing or delaying or increasing the rate at which claims are

paid.

(2) Waiver of Liability for Home Health Agencies.-Extends the waiver of liabil-

ity as applied to medical and technical denials through December 31, 1995.

(3) Extension of Waivers for Social Health Maintenance Organizations.-Extends

the waivers for the social health maintenance organization (SHMOs) demonstration

through December 31, 1995.

(b) Home Health Wage Index.-Requires the Secretary to use for home health agency

cost limits the hospital wage index applicable during the fiscal year to the hos-

pital located in the geographic area in which the home health agency is located.

Specifies a transition period for phasing in the use of the 1988 hospital wage in-

dex. For home health agency cost reporting periods that begin between July 1, 1991

and June 30, 1992, the wage index would be based on a combined area wage index

consisting of two-thirds of the 1982 hospital wage index now in use and one-third

of the 1988 index. For cost reporting periods beginning between July 1, 1992 and

June 30 1993, the combined area wage index would consist of one-third of the 1982

index and two-thirds of the 1988 index. For cost reporting periods beginning on or

after July 1, 1993, the 1988 wage index or any later version that may be in effect

would be used. Requires the Secretary, in updating the wage index for the limits,

to provide that payments to home health agencies will be no greater or lesser

*2520 than payments would have been without regard to the update of the wage in-

dex.

Effective date: Applies to home health agency cost reporting periods beginning

on or after July 1, 1993.

(c) Clarification of Definitions Relating to Physician Ownership/Referral.- Adds

an exception to the prohibition on financial or compensation arrangements. The

prohibition does not apply in the case of a referral for clinical laboratory ser-

vices furnished by a hospital pursuant to a referral by a physician who has a fin-

ancial relationship with a hospital that does not involve the provision of such

services.

Effective date: Applies as if included in the enactment of OBRA 1989.

(d) Clarification of Payment to Hospital-Based Nursing Schools.-Establishes a

payment policy for reimbursing hospitals for the clinical costs of hospital sup-

ported education programs. Prohibits the Secretary from recoupment of alleged

overpayments made prior to October 1, 1990, for hospital supported education pro-

grams on the grounds that the costs were not allowable costs under Medicare.

Effective date: Enactment.

(e) Case Management Demonstration Project.-Requires the Secretary to resume

three case management demonstration projects: (1) the project proposed to be con-

ducted by Providence Hospital for case management of elderly at risk for acute

hospitalization; (2) the project to be conducted by the Iowa Foundation for Medic-

al Care to study patients with chronic congestive conditions to reduce repeated

hospitalizations of such patients; and (3) the project to be conducted by Key Care

Health Resources, Inc. to examine the effects of case management of 2,500 high

cost Medicare beneficiaries. Requires that the projects be subject to the same
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terms and conditions established under the Medicare Catastrophic Coverage Act.

Effective date: Enactment.

(f) Payments for Graduate Medical Education.-Provides that, in the case of a

hospital that had a graduate medical education program in FY 1984, and that made a

commitment to expand its program that was not fully reflected in costs incurred

during a cost reporting period beginning in that year, the hospital may request

the use of an alternate base year for determining the approved amount per FTE res-

ident. Requires the Secretary to assess the appropriateness of an alternate year

based on per-resident amounts for comparable programs. Provides that, if the Sec-

retary approves the request, payments based on the alternate base year will begin

with the first cost reporting period for which the Secretary determines the expan-

sion has been substantially implemented.

Effective date: Enactment.

(g) HCFA Service Fellows Program.-Section S. Authorizes the Administrator of the

Health Care Financing Administration to establish a HCFA Fellows Service Program

under which up to 10 individuals from the private sector or academia who have

demonstrated exceptional competence, highly specialized skills or knowledge may

conduct health care related research, studies and investigations within HCFA.

Qualified individuals may be appointed by the Administrator without regard to

civil service personnel rules to serve for a period *2521 not to exceed 2 years,

except that extensions may be granted for up to two years in individual cases un-

der exceptional circumstances. Individuals appointed as fellows are not to be in-

cluded in determinations of full-time equivalent employees of the Department of

Health and Human Services. Authorizes the Administrator to expend up to $750,000

annually on the fellows program, including salary costs.

Effective date: Enactment.

(h) New Technology Intraocular Lenses.-Section 6145. Requires the Secretary to

develop and implement a process by which interested parties may request review by

the Secretary of the appropriate reimbursement under (incorrect section reference)

with respect to a class of new technology intraocular lenses. Such lenses may not

be considered as a class of new technology lenses unless they have been approved

by the Food and Drug Administration.

Directs the Secretary to take into account whether use of the less is likely to

result in reduced risk of intraoperative or postoperative complication or trauma,

accelerated postoperative recovery, reduced induced astigmatism, improved post-

operative visual acuity, more stable postoperative vision or other comparable

clinical advantages in determining whether to provide an adjustment of payment

with respect to a particular lens.

Requires the Secretary to publish a notice in the Federal Register at least once

a year of the requests that the Secretary has received for review of new techno-

logy IOLs. Requires the Secretary to provide a 60 day comment period on the notice

and to publish a notice of his determination with respect to intraocular lenses

listed in the notice within 120 days after the close of the comment period.

Effective date: Enactment.

(i) Miscellaneous Technical Corrections.-No provision.
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Effective date: No provision.

(j) Psychology and Nurse-Midwife Services for Inpatients.-Section 6144. Provides

for coverage and direct reimbursement for the services of clinical psychologists

and certified nurse midwives rendered to individuals who are inpatients in hospit-

als.

Effective date: Section 6144. Effective for services furnished on or after Janu-

ary 1, 1991.

Conference agreement

7. Technical

(a) Extension of Expiring Provisions.-

(1) Prohibition on Payment Cycle Changes.-The conference agreement includes the

Senate amendment with an amendment which makes permanent the prohibition on the

Secretary from issuing any final regulation, instruction, or other policy change

that is primarily intended to have the effect of slowing down or speeding up Medi-

care claims processing or delaying or increasing the rate at which claims are

paid.

(2) Waiver of Liability for Home Health Agencies.-The conference agreement in-

cludes the Senate amendment.

(3) Extension of Waivers for Social Health Maintenance Organizations

(SHMOs).-The conference agreement includes the Senate amendment, with an amendment

to require the Secretary to add *2522 up to 4 additional SHMO demonstration

projects not less than 1 year after the date of enactment of this act. The agree-

ment requires that the new projects demonstrate the effectiveness and feasibility

of innovative approaches to refining targeting and financing methodologies and be-

nefit design, including the effectiveness and feasibility of (a) the benefits of

expanded post-acute and community care case management through links between

chronic care case management services and acute care providers; (b) refining tar-

geting or reimbursement methodologies; (c) the establishment and operation of a

rural services delivery system; or (d) the effectiveness of second-generation

sites in reducing the costs of the commencement and management of health care ser-

vice delivery. The agreement authorizes $3.5 million for the costs of technical

assistance and evaluation related to these projects.

The conference agreement also includes a provision that extends an clarifies the

OBRA 1989 prohibition on cost-saving policies worth more than $50 million issued

in regulations prior to the end of the fiscal year. The conference agreement pro-

hibits the Secretary from issuing any proposed or final regulation, instruction,

or other policy which is estimated by the Secretary to reduce the Medicare current

services baseline by more than $50,000,000 with three exceptions: (a) the Secret-

ary may issue proposed changes prior to May 15 preceding the fiscal year; (b) the

Secretary may issue final regulation, instruction or other policy with respect to

the fiscal year on or after October 15 of the fiscal year; (c) the Secretary may,

at any time, issue such a proposed or final regulation, instruction, or other
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policy with respect to the final year if required to implement specific provisions

required by the law. Applies for the period FY 1991-FY 1993, or if later, the last

fiscal year for which there is a maximum deficit amount (i.e. Gramm-Rudman deficit

target) specified under the Congressional Budget and Impoundment Control Act of

1974 (P.L. 93-344).

(b) Home Health Wage Index.-The conference agreement includes the Senate amend-

ment with a modification to assure budget neutrality.

(c) Clarification of Definitions Relating to Physician Ownership/Referral.- The

conference agreement includes the Senate amendment with a modification. The provi-

sion corrects technical drafting errors in the definition of referral by a refer-

ring physician. The term investor as having a specified financial relationship

with an entity, including an ownership or investment interest, other than owner-

ship in large, publicly traded corporations and certain other ownership or invest-

ment interests excepted under current law, or compensation arrangements other than

those excepted under current law.

The modification excludes from reporting requirements certain entities which

bill Medicare very infrequently, and claims from foreign providers. The Secretary

is authorized to collect data from selected entities and selected States as op-

posed to all types of entities and all States. At a minimum, the Secretary is au-

thorized to collect data in at least 10 States from parenteral and enteral suppli-

ers, end stage renal disease facilities, ambulance services, hospitals, entities

providing physical therapy services and entities providing diagnostic imaging ser-

vices of all types (including but not limited *2523 to magnetic resonance imaging,

computerized tomography, mammography, sonography, and cardiac imaging).

The agreement also delays the requirement for issuance of regulations pertaining

to physician ownership of clinical laboratories to October 1, 1991.

(d) Clarification of Payment to Hospital Based Nursing Schools.-The Conference

agreement includes the House provision.

(e) Case Management Demonstration Project.-The conference agreement includes the

Senate amendment, with an amendment to authorize $2 million in each of the fiscal

years 1991 and 1992 for administrative costs in carrying out the demonstrations.

(f) Payments for Graduate Medical Education.-See discussion of this issue in

Part A and Part B.

(g) HCFA Service Fellows Program.-The Conference agreement does not include this

provision.

(h) New Technology IOLs.-The Conference agreement does not include this provi-

sion.

(i) Miscellaneous Technical Corrections.-The Conference agreement includes the

House provision.

(j) Psychology Services for Inpatients.-The Conference agreement includes the

Senate amendment. The Conferees note that this section is not intended to change

or override any other provision of Federal law or regulation or State law estab-

lishing the scope of practice for clinical psychologists or qualified psychologist

services.

(1) Hospital and Physician Obligations with Respect to Emergency Medical Condi-
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tions.-The conference agreement changes the standard of liability for civil monet-

ary penalties for physicians from "knowingly violates a requirement" to "negli-

gently violates a requirement." It changes the standard for excluding a physician

from Medicare from a "knowing and willfull or negligent" violation of the require-

ments to a violation of the requirements which "is gross and flagrant or is re-

peated." The provision applies to actions occurring on or after the first day of

the six month after enactment.

The conference agreement also includes section 4103 of the House bill with an

amendment to require the consultation of the Secretary with PROs with respect to

allegations of violations of the provisions of requirements of section 1867 of the

Social Security Act relating to the examination and treatment of emergency medical

conditions. The provision requires the Secretary to require the appropriate PRO to

review the medical condition of the individual and provide a report concerning its

findings. Specifies that the PRO assess whether the individual had an emergency

medical condition which had not been stabilized. The provision requires, except in

the case in which a delay would jeopardize the health or safety of individuals,

that the Secretary request such a review before terminating or suspending the pro-

vider from Medicare or imposing civil monetary penalties and to provide for at

least 60 days for the review.

(2) Development of Prospective Payment System for Home Health Agencies.-The con-

ference agreement requires the Secretary of HHS to develop for home health care a

proposal to modify or replace the current reimbursement methodology with a pro-

spective payment system.

*2524 In developing a prospective payment system, the Secretary is required to

(1) take into consideration the need to provide for appropriate limits on in-

creases in expenditures under the Medicare program; (2) provide for adjustments to

prospectively determined rates to account for changes in a provider's case mix,

severity of illness, volume of cases, and the development of new technologies and

standards of medical practice; (3) take into consideration the need to increase

the payment otherwise made under the new reimbursement system in the case of ser-

vices provided to patients whose length of treatment or costs of treatment greatly

exceed the length or cost of treatment provided for under the applicable prospect-

ively determined payment rate; (4) take into consideration the need to increase

payments under the system to providers that treat a disproportionate share of low-

income patients and providers located in geographic areas with high wages and

wage-related costs; and (5) analyze the feasibility and appropriateness of estab-

lishing the episode of illness as the basic unit for making payments under the

system.

The Secretary is further required to submit the research findings upon which the

home health prospective payment proposal will be based to the Senate Finance Com-

mittee and the House Ways and Means Committee by April 1, 1993. The Secretary

would then submit the proposal to the Committee by September 1, 1993, and the Pro-

spective Payment Assessment Commission would submit an analysis of and comments on

the Secretary's proposal to the Committees by March 1, 1994.

3. Prohibition of User Fees for Survey and Certification.-The conference agree-
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ment provides that notwithstanding any other provision of law, the Secretary is

prohibited from imposing, or requiring States to impose, on hospitals, nursing

homes, hospices, dialysis facilities or other entities, a fee relating to offset-

ting the costs of surveys to certify compliance with the conditions of participa-

tion under Medicare Part A or Part B. The provision is effective upon enactment.

4. Anti Fraud and Abuse.-The conference agreement provides that the Secretary is

authorized to delegate to the Office of the Inspector General enforcement of the

anti-fraud and abuse provisions and to impose civil money penalties under spe-

cified law.

1. Part B Premium (Sections 12301 and 4201 of House bill; Section 6161 of

Senate amendment)

Present law

Part B is a voluntary program financed by premiums paid by aged, disabled and

chronic renal disease enrollees and by general revenues of the Federal Government.

The premium rate is derived annually based partly upon the projected costs of the

program for the coming year. The revised premium rate takes effect on January 1 of

each year which coincides with the date for the annual Social Security cash bene-

fit cost-of-living adjustment (COLA).

Ordinarily, the premium rate is the lower of (1) an amount sufficient to cover

one-half of the costs of the program for the aged; or (2) the current premium

amount increased by the percentage by *2525 which cash benefits were increased un-

der the COLA provisions of the Social Security program.

From 1984 through 1990, the premium was set at 25 percent of program costs for

aged beneficiaries. The remaining 75 percent was covered by general revenues. In

CY 1990, the basic Part B premium is $28.60. In CY 1991, the calculation of the

Part B premium is slated to revert to the earlier calculation method.

A special provision applies to low-income persons who have their premiums deduc-

ted from their social security checks. If there is a social security COLA that is

less than the premium increase, the premium increase otherwise applicable is re-

duced to prevent a reduction in the individual's social security check.

House bill

Section 12301. Establishes the monthly Part B premium as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Section 4201. Retains, for 1991, the current law provision which provides for

the calculation to return to the COLA calculation. An additional $1 is added to

this calculation.

Provides that for 1992-1995, the 25 percent rule is reinstated.

Effective date:

Section 12301. Applies to premiums beginning January 1, 1991.

Section 4201. Enactment.
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Senate amendment

Retains, for 1991 and 1992 the current law provision which provides for the cal-

culation to return to the COLA calculation.

Provides that for 1993-1995, the 25 percent rule is reinstated.

Effective date: Enactment.

Conference agreement

The conference agreement includes Section 12301 of the House bill with an amend-

ment setting the Part B premium at $29.90 for 1991, $31.80 in 1992, $36.60 in

1993, $41.10 in 1994, and $46.10 in 1995.

2. Part B Deductible (Sections 12302 and 4201 of House bill; Section 6162 of

Senate amendment)

Present law

Part B of Medicare pays 80 percent of the reasonable charges (or of reasonable

cost) for covered services in excess of an annual deductible of $75. The part B

deductible has been set at $75 since 1982.

House bill

Section 12302. Sets the annual Part B deductible at $100 for 1991-1995.

*2526 Section 4202. Increases the Part B deductible to $100 beginning in 1991.

Effective date:

Section 12302. January 1, 1991.

Section 4202. Enactment.

Senate amendment

Sets the annual Part B deductible at $150 for 1991-1995.

Effective date: Enactment

Conference agreement

The conference agreement includes Section 4202 of the House bill.

3. Coinsurance for Clinical Lab Services (Section 6163 of Senate amendment)

Present law

Medicare payment for clinical diagnostic laboratory tests, other than tests per-

formed by a hospital or other provider for its inpatients, is made according to

fee schedules established by the Secretary. The laboratory or physician providing

these tests must accept assignment. Payments are made at 100 percent of the fee

schedule, and the deductible and coinsurance are waived.

H.R. CONF. REP. 101-964 Page 791
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



House bill

No provision.

Effective date: No provision.

Senate amendment

Imposes the 20 percent coinsurance for clinical diagnostic laboratory tests. The

beneficiary must first meet the Part B deductible before payment is made by the

program for covered clinical laboratory test expenses.

Provides that payment is made at 100 percent of the fee schedule amount for

tests required in connection with a mandatory second or third opinion.

Effective date: Applies to clinical diagnostic laboratory tests performed on or

after January 1, 1991.

Conference agreement

The conference agreement does not include the Senate amendment.

1. Reimbursement for Prescribed Drugs (Section 4401 of the House bill, section

6201 of the Senate amendment)

Present law

Coverage of prescription drugs is an optional Medicaid service that is provided

by all States and the District of Columbia. Federal regulations require that

States pay for drug ingredients subject to upper payment limits established by

HHS, plus a reasonable professional dispensing fee established by the State. The

Health Care Financing Administration of HHS has established upper payment *2527

limits for some multiple source drugs. For some drugs, States have established up-

per payment limits. States may control utilization of prescribed drugs through

various means including prior authorization requirements and denial of coverage

for certain drugs or groups of drug products.

House bill

(a) In General.-Denies Federal matching funds for prescription drugs unless re-

bate agreements are in effect and States implement drug use review by January 1,

1993. Requires drug manufacturers to comply with rebate requirements in all States

and the District of Columbia. Provides that, in the case of a manufacturer which

has entered into and complies with an agreement, States will cover the manufac-

turer's covered outpatient drugs which are prescribed on or after April 1, 1991,

for a medically accepted indication.

(b) Requirement of Rebate Agreement.-

(1) To ensure availability of payment for the covered drugs of a manufacturer,

the manufacturer must have entered into and have in effect a rebate agreement with

the Secretary on behalf of all the States and the District of Columbia. Such

H.R. CONF. REP. 101-964 Page 792
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

Steven.Brock
Sticky Note
House bill described as only covering outpatient drugs for medically accepted indication with rebate agreement.

Jim
Highlight

Jim
Highlight

Jim
Highlight

Jim
Highlight



agreement must be entered into by Feb. 1, 1991. If an agreement has not been

entered into by that date, any agreement subsequently entered into is not effect-

ive until the first day of the first calendar quarter beginning more than 60 days

after the agreement date.

(2) In the case of a rebate agreement in effect between a State and a manufac-

turer on October 1, 1990, such agreement may remain in effect and shall be con-

sidered to be in compliance if the State establishes to the satisfaction of the

Secretary that the agreement can reasonably be expected to provide rebates at

least as large as the rebates under this bill.

(3) Requirements for rebate agreements apply in the District of Columbia, and in

the 50 States including any State that is providing medical assistance under a

waiver granted under section 1115 of the Social Security Act. The requirements are

not applicable in territories and commonwealths.

(4) No provision.

(c) Terms of Rebate Agreement.-(1) Quarterly Rebates. Under the rebate agree-

ment, the manufacturer is required to provide each State Medicaid program with a

rebate payment for the manufacturer's outpatient drugs in each calendar quarter.

The rebate is to be paid within 30 days after receipt of the necessary information

from the State, except that there is a special payment rule for the calendar

quarter beginning July 1, 1991. With respect to that quarter, manufacturers' re-

bates are to be paid to each State by Sept. 30, 1991, based on the amount of the

rebate payable for the previous quarter. The amount of the rebate payment for the

quarter beginning Oct. 1, 1991, must be adjusted according to the extent that the

rebate for the quarter beginning July 1, 1991 differed from the amount otherwise

required to be made under the agreement. For purposes of Federal financial parti-

cipation, the State's expenditures for medical assistance will be reduced by

amounts received by a State as rebates.

(2) State Provision of Information.-Within 60 days of the end of each calendar

quarter, each State Medicaid agency is required to *2528 report to the Secretary

information on the total number of units of each dosage form and strength of each

covered outpatient drug of a manufacturer dispensed. Such information must be

transmitted promptly to the manufacturer. A manufacturer may audit such data as

are necessary to verify information provided by the State. Adjustments to rebates

shall be made to the extent that information indicates utilization was more or

less than the amount specified. Each State Medicaid agency is required to notify

the Secretary within 30 days after receipt of each rebate.

(3) Manufacturer Provision of Price Information.-

(A) In General.-Each manufacturer with a rebate agreement must report, to the

Secretary, within 30 days of the close of each calendar quarter (beginning on or

after April 1, 1991), the average manufacturer price for covered outpatient drugs.

The manufacturer must also report the manufacturer's best price for the quarter

for single source drugs and innovator multiple source drugs. The information is to

be made available on request to each State agency. The manufacturer is required to

report to the Secretary, within 30 days of entering a rebate agreement on the best

price in effect September 1, 1990, for each of the manufacturer's covered outpa-
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tient drugs. The information is to be made available on request to each State

agency.

(B) Verification surveys of average manufacturer price.-When necessary to verify

the average manufacturer prices reported, the Secretary may survey wholesalers and

manufacturers that directly distribute their covered outpatient drugs. If a whole-

saler, manufacturer, or direct seller refuses a written request to provide inform-

ation about charges or prices in connection with a survey, or knowingly provides

false information, the Secretary may impose a civil monetary penalty up to

$10,000.

(C) Penalties.-Failure by a manufacturer to provide requested price information

on a timely basis shall result in a 2 percent increase in the rebate next required

to be paid for a calendar quarter. If the information is not provided within 90

days of the imposed deadline, a suspension of the rebate agreement of at least 30

days is imposed. A manufacturer who knowingly provides false information is sub-

ject to a civil money penalty of up to $100,000 for each item of false informa-

tion.

(D) Confidentiality of information.-Information disclosed by manufacturers or

wholesalers is confidential and may not be disclosed by the Secretary or a State

agency in a form which discloses the specific manufacturer, wholesaler, or

product, except as deemed necessary by the Secretary and to permit review by the

Comptroller General and the Inspector General.

(4) Length of Agreement.-A rebate agreement is effective for an initial period

of 1 year and is automatically renewable for an additional 1 year period unless

terminated by either party. The Secretary may terminate an agreement for violation

of the requirements, effective 60 days or more after the date of notice of termin-

ation. If requested, the Secretary will provide a manufacturer a hearing which

will not delay the effective date of termination. A manufacturer may terminate an

agreement for any reason; the time from date of notice to effective date is spe-

cified by the Secretary. Any termination does not affect rebates due before the

effective *2529 date of termination. If an agreement has been terminated, a new

agreement may not be entered into with the manufacturer (or successor manufac-

turer) until one year after the date of termination unless the Secretary finds

good cause for earlier reinstatement.

(d) Amount of Rebate.-

(A) In General.-The rebate for single source drugs and innovator multiple source

drugs (IMSDs) is the product of:

The amount by which the average manufacturer price during the quarter exceeds

the manufacturer's best price for each dosage form and strength of a covered out-

patient drug; and

The number of units dispensed to Medicaid beneficiaries in the State during

the quarter.

For covered outpatient drugs other than single source drugs and IMSDs, the re-

bate is the product of:

10 percent of the average manufacturer price to wholesalers during the quarter

(after deducting customary prompt payment discounts) for each dosage form and
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strength; and

The number of units dispensed to Medicaid beneficiaries in the State during

the quarter.

(B) Minimum and Maximum Rebates for Single Source Drugs and Innovator Multiple

Source Drugs (IMSDs).-Rebates for single source drugs and IMSDs are subject to

minimum and maximum limits based on the product of the average manufacturer's

price and the number of units dispensed. The minimum is 10 percent. For calendar

quarters beginning before April 1, 1995 the maximum is 25 percent (for each

quarter during the 8 calendar quarter period beginning April 1, 1991), or 50 per-

cent (for each quarter during the 8 calendar quarter period beginning April 1,

1993).

(C) Best Price Defined.-Best price is the lowest price available for the drug

during the calendar quarter (or, if lower, the lowest price in effect September 1,

1990, indexed to the CPI) from the manufacturer to any wholesaler, retailer, pro-

vider, non-profit entity, or governmental entity in the U.S. For new drugs, the

"best price" is the lower of the lowest price on the market or the initial lowest

price, indexed by the CPI.

The lowest price is inclusive of cash discounts, free goods, volume discounts,

and rebates and is determined regardless of special packaging labelling or identi-

fiers on the dosage form or product or package. The lowest price does not take in-

to account nominal prices.

(D) Limitations on Coverage of Drugs.-States are required to cover a manufac-

turer's covered outpatient drugs prescribed for a medically accepted indication

when the manufacturer which has entered into and complies with a rebate agreement.

States are not required to cover any drug for which the manufacturer or its de-

signee has imposed certain conditions of sale.

(e) Drug Use Review.-(1) In General.-In accordance with guidelines developed by

the Agency for Health Care Policy and Research, each State must have a drug use

review program in effect by January 1, 1993, for covered outpatient drugs (other

than psychopharmacologic drugs dispensed to residents of nursing facilities) in

order to assure that prescriptions are appropriate and medically *2530 necessary.

Each drug use review program is to comply with the requirements for prospective

drug review, retrospective drug review, and education.

(2) Description of Program.-Prospective review involves review of drug therapy

before a prescription is filled, typically at the point of sale or distribution.

Pharmacists are required to use published compendia as the source of standards for

review.

Retrospective review requires the periodic examination of claims data and other

records to identify patterns of fraud, abuse, gross overuse, or inappropriate or

medically unnecessary care.

The State drug use review program must educate physicians and pharmacists to

identify and reduce the frequency of patterns of fraud, abuse, gross overuse, or

inappropriate or medically unnecessary care, among physicians, pharmacies, and pa-

tients, or associated with specific drugs or groups of drugs. The program is also

to identify potential and actual severe adverse reactions to drugs.
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(f) Miscellaneous.-(1) States are not prevented from restricting the amount,

duration, and scope of coverage of covered outpatient drugs consistent with the

need to safeguard against unnecessary utilization.

(2) This bill does not affect or supersede provisions relating to maximum allow-

able cost limitation for covered outpatient drugs; rebates must be made without

regard to whether payments by the State are subject to such limitations.

(3) States are not required to provide Medicaid coverage for covered outpatient

drugs of a manufacturer which requires, as a condition for purchase, that the man-

ufacturer be paid for associated services or tests provided only by the manufac-

turer or its designee.

(g) Definitions.-

Average Manufacturer Price Average manufacturer price is the average price paid

to the manufacturer by retail pharmacies or by wholesalers for drugs distributed

to the retail pharmacy class of trade.

Covered Outpatient Drug A covered outpatient drug is a prescribed drug which is

approved under the Food, Drug and Cosmetic Act; which was commercially used or

sold in the U.S. before enactment of the Federal Food, Drug and Cosmetic Act, and

which has not been the subject of a final determination by the Secretary that it

is a "new drug" under the Food, Drug and Cosmetic Act; for which the Secretary has

not issued a notice for an opportunity for hearing because the drug is less than

effective; and for which the Secretary has determined there is compelling justi-

fication for its medical need. Also included are identical, similar or related

drugs.

The term includes a biological product which may only be dispensed by prescrip-

tion, is licensed, and produced by a licensed establishment. Also included is in-

sulin.

The term excludes any drug, biological product, or insulin provided with inpa-

tient hospital services, hospice services, dental services (except where state

plan authorizes direct reimbursement to dispensing dentist), physician office vis-

its, outpatient hospital emergency room visits, and outpatient surgical proced-

ures.

Non-prescription ("over-the-counter") drugs prescribed by a physician, or other

authorized prescriber, may be regarded as covered outpatient drugs.

*2531 Manufacturer A manufacturer is the entity that both manufactures and dis-

tributes the drugs, or if no such entity exists, the entity that distributes the

drug. The term does not include a wholesale distributor of drugs or a retail phar-

macy.

Medically Accepted Indication A medically accepted indication means any use for

a covered outpatient drug which is approved by the FDA or which is accepted by one

of the following compendia: American Hospital Formulary Service-Drug Information,

American Medical Association Drug Evaluations, and United States Pharmacopeia-Drug

Information.

Multiple Source Drug; Innovator Multiple Source Drug; Noninnovator Multiple

Source Drug; Single Source Drug.-(A) A multiple source drug is a covered outpa-

tient drug for which there are 2 or more drug products sold or marketed in the
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State, which the Food and Drug Administration has rated as therapeutically equi-

valent and has determined are pharmaceutically equivalent and bioequivalent.

(B) Innovator multiple source drug means a multiple source drug that was origin-

ally marketed under an original new drug application approved by the Food and Drug

Administration.

(C) Noninnovator multiple source drug means a multiple source drug that is not

an innovator multiple source drug.

(D) Single source drug means a covered outpatient drug which is not multiple

source drug.

Drug products are pharmaceutically equivalent if the products contain identical

amounts of the same active drug ingredient in the same dosage form and meet com-

pendial or other applicable standards of strength, quality, purity, and identity.

Drug products are bioequivalent if they do not present a known or potential bio-

equivalence problem, or, if they do present such a problem, they are shown to meet

an appropriate standard of bioequivalence.

A drug product is considered to be sold or marketed in a State if it appears in

a published national listing of average wholesale prices selected by the Secret-

ary, provided that the listed product is generally available to the public through

retail pharmacies in that State.

(h) Funding.-Seventy-five percent Federal matching, over the 1991-1993 period,

is available for the costs of the statewide adoption of a drug use review program

meeting the requirements of the bill. Seventy-five percent Federal matching is

available in FY 1991 for administrative activities related to meeting other re-

quirements.

(i) Denial of Federal Financial Participation in Certain Cases.-No provision.

(j) Pharmacy Reimbursement.-No provision.

(k) Electronic Claims Management.-No provision.

(l) Annual Report.-No provision.

(m) Exemption of Organized Health Care Settings.-No provision.

(n) Demonstration Projects.-No provision.

(o) Studies.-No provision.

*2532 Senate amendment

(a) In General.-Similar, but does not include a date after which States must

permit coverage of the drugs of a manufacturer which has entered into an agree-

ment.

Prohibits the Secretary or a State from making any changes, prior to April 1,

1993, to the formula used to determine the reimbursement limits in effect as of

Aug. 1, 1990, if those changes would result in reductions to the ingredient cost

or dispensing fee for covered outpatient drugs.

Requires the Health Care Financing Administration to establish upper limits for

all multiple source drugs for which the Food and Drug Administration has rated 3

or more therapeutically and pharmaceutically equivalent, regardless of whether all

such additional formulations are rated as such.
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(b) Requirement of Rebate Agreement.-

(1) Similar provision, except permits the Secretary to authorize a State to

enter directly in agreements with manufacturers, and requires that manufacturers

enter into agreements by Jan. 1, 1991.

(2) For a rebate agreement in effect between a State and a manufacturer on the

date of enactment of this bill, the agreement is considered to be in compliance

for the initial agreement period if the State agrees to report to the Secretary

any rebates paid under the agreement. The agreement is considered to be in compli-

ance for renewal periods of the agreement if the State agrees to report any re-

bates to the Secretary, and the State establishes to the satisfaction of the Sec-

retary that the agreement can reasonably be expected to provide rebates at least

as large as the rebates otherwise required under this bill.

(3) No provision.

(4) Payment is authorized for single source drugs or innovator multiple source

drugs not covered under rebate agreements if the State has made a determination

that the availability of the drug is essential to the health of Medicaid benefi-

ciaries; and the physician has received prior authorization for use of the drug,

or the Secretary has approved the State's determination.

(c) Terms of Rebate Agreement.-(1) Quarterly rebates. Similar provision, but

provides for periodicity other than quarterly, as specified by the Secretary. Does

not include special payment rule.

(2) State Provision of Information.-States are required to report to each manu-

facturer within the same time period and copy each report to the Secretary. Places

no limitations on audits by manufacturers. Otherwise similar provision.

(3) Manufacturer Provision of Price Information.-(A) In General.-Each manufac-

turer with a rebate agreement in effect is required to report to the Secretary the

average manufacturer price within 30 days after each quarter beginning on or after

January 1, 1991. The manufacturer's best price for single source drugs and innov-

ator multiple source drugs is to be reported effective for quarters beginning on

or after January 1, 1994. Within 30 days of entering into a rebate agreement, each

manufacturer must report to the Secretary on the average manufacturer price for

each of the manufacturer's drugs as of Oct. 1, 1990.

*2533 (B) Verification surveys of average manufacturer price.-Similar, but pen-

alty applies whether request is written or not.

(C) Penalties.-Similar provision, except the rebate is increased by $10,000 for

each day information is not provided.

(D) Confidentiality of information.-Similar provision.

(4) Length of Agreement.-Similar provision.

(d) Amount of Rebate.-

(A) In General.-The basic rebate for single source drugs and innovator multiple

source drugs (IMSDs) is the product of:

For quarters beginning after Dec. 31, 1990 and before Jan. 1, 1994, 15 percent

of the average manufacturer price for each dosage form and strength (after deduct-

ing customary prompt payment discounts);

For quarters beginning after Dec. 31, 1993, the greater of
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The difference between the average manufacturer price for a drug and 85 per-

cent of the price, or

The difference between the average manufacturer price for a drug and the best

price; and

The number of units of such form and dosage dispensed to Medicaid beneficiar-

ies.

The Secretary is required to establish a method for ensuring that a manufac-

turer's prices, determined on an aggregate weighted average basis, using the aver-

age manufacturer price for each drug, do not increase by a percentage greater than

the increase in the Consumer Price Index for all urban consumers (CPI-U) from Oct.

1, 1990.

For covered outpatient drugs other than single source drugs and IMSDs, the re-

bate is the product of:

12 percent of the average manufacturer price for each dosage form and strength

(after deducting customary prompt payment discounts) and

The number of units dispensed.

In 1994 and beyond, rebates on single source drugs and IMSDs would be the great-

er of a 12 percent discount from the average manufacturer's price on Sept. 1,

1990, or the "best price". Rebates on drugs other than single source drugs and

IMSDs would be discounts of 12 percent from the current average manufacturer's

price.

The 12 percent minimum discount would be indexed annually by the CPI-U. A maxim-

um discount of 20 percent would apply only in fiscal years 1991-1995.

(B) Minimum and Maximum Rebates for Single Source Drugs and Innovator Multiple

Source Drugs (IMSDs).-No provision.

(C) Best Price Defined.-Best price is the lowest price available from the manu-

facturer excluding depot prices of any agency of the Federal Government. There is

no provision for the best price of new drugs. Otherwise similar provision.

(D) Limitations on Coverage of Drugs.-Except in the first year following approv-

al of a new drug, States are permitted to subject any covered outpatient drug to

prior authorization. States may limit quantities of drugs, provided the limita-

tions are necessary to discourage waste. States may exclude or restrict coverage

of a drug if the prescribed use is not for a medically accepted indication, the

drug is subject to an agreement between the manufacturer and the *2534 State that

is authorized by the Secretary, or the drug is in the list below.

The following drug products are subject to restriction:

Agents used for anorexia or weight gain that are not approved by the FDA;

Agents used to promote fertility;

Agents used for cosmetic purposes or hair growth;

Cough and cold relief agents;

Smoking cessation agents;

Prescription vitamins and minerals, except prenatal preparations;

Nonprescription drugs;

Covered outpatient drugs which the manufacturer seeks to require as a condi-

tion of sale that associated tests or monitoring services be purchased exclusively
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from the manufacturer or its designee;

Drugs determined by the Secretary to be less than effective; and

Barbiturates.

By regulation, the Secretary is required to periodically update the list.

Innovator multiple source drugs are to be treated as under otherwise applicable

law and regulation.

States are prohibited from imposing prior authorization requirements unless its

approval system is available at least 10 hours each weekday and provides for ob-

taining approval during other times, provides for response within 24 hours of a

request, and provides for dispensing at least a 72 hour supply of a covered drug

in an emergency situation.

(e) Drug Use Review.-(1) In General.-Similar provision, but requires the assess-

ment of data on drug use against explicit predetermined standards consistent with

certain compendia.

(2) Description of Program.-Similar provision specifies that prospective review

shall include screening for certain drug therapy problems. Requires that State

programs include standards established under State law for counseling of Medicaid

recipients or caregivers by pharmacists. Counseling is to include at least a reas-

onable effort by the pharmacist to provide face-to-face counseling to discuss mat-

ters concerning the medication. The pharmacist is required to make a reasonable

effort to obtain, record, and maintain certain information about the recipient.

The pharmacist is not required to provide consultation when a recipient or care-

giver refuses.

Similar provision for retrospective review.

Requires each State to establish a drug use review board (DUR board), either

directly or through contract with a private organization, to provide for education

outreach programs to educate practitioners on common drug therapy problems with

the aim of improving prescribing or dispensing practices. Specifies the membership

of the board and specifies activities including intervention programs which in-

clude the following, as appropriate: information dissemination, reminders contain-

ing specific information and suggested changes in practices, discussions between

health care professionals and prescribers and pharmacists targeted for educational

intervention, *2535 and intensified review of selected prescribers or dispensers.

The board is required to evaluate interventions periodically.

Annually, each State is required to submit to the Secretary a report prepared by

the DUR board. The report must include a description of the board's activities, a

summary of the interventions, an assessment of their impact, and an estimate of

the cost savings generated by the program.

(f) Miscellaneous.-Provisions similar to (1) and (3). No provision comparable to

(2).

(g) Definitions.-Average Manufacturer Price Similar provision.

Covered Outpatient Drug Similar provision.

Manufacturer.-A manufacturer is any entity which is engaged in the production,

preparation, propagation, compounding, conversion, or processing of prescription

drug products, either directly or indirectly by extraction from substances of nat-
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ural origin, or independently by means of chemical synthesis, or by a combination

of extraction and chemical synthesis; or in the packaging, repackaging, labeling,

relabeling, or distribution of prescription drug products. The term does not in-

clude a wholesale distributor of drugs or a retail pharmacy.

Medically Accepted Indication.-Similar provision.

Multiple Source Drug; Innovator Multiple Source Drug; Noninnovator Multiple

Source Drug; Single Source Drug.-Similar provision.

(h) Funding.-Similar provision.

(i) Denial of Federal Financial Participation in Certain Cases.-Denies Federal

matching funds for an innovator multiple source drug dispensed on or after July 1,

1991, if a less expensive noninnovator multiple source drug could have been dis-

pensed under State law.

(j) Pharmacy Reimbursement.-Within 60 days after the end of each fiscal year,

beginning FY1991 and ending Sept. 30, 1993, each State Medicaid program is re-

quired to make a lump-sum payment, to pharmacies dispensing covered outpatient

drugs under Medicaid during the fiscal year. The amount of payment is to bear the

same ratio to 5 percent of the total rebates received by the State in the year, as

the ratio of the number of prescriptions filled by a pharmacy bear to the total

number of prescriptions filled by all pharmacies in the State in the fiscal year.

(k) Electronic Claims Management.-The Secretary must encourage each State to es-

tablish, as its principal means of processing claims for covered outpatient drugs

under Medicaid, a point-of-sale electronic claims management system, for the pur-

pose of performing eligibility verifications, capturing claims data, adjudicating

claims, and assisting pharmacists to apply for and receive payment. During fiscal

years 1991 and 1992, States may receive 90 percent Federal matching funds for the

development of a system if the State acquires the most cost-effective services and

equipment. The Secretary may permit States to substitute their requests for pro-

posal for such systems in place of advance planning and implementation documents.

(l) Annual Report.-By May 1, of each year, the Secretary is required to submit a

report to the appropriate committees of Congress. The report is to include inform-

ation on ingredient costs paid *2536 under Medicaid, the total value of rebates

received and the number of manufacturers providing such rebates; comparison of

these rebates with rebates offered to other purchasers; effect of inflation on the

value of rebates; and trends in prices paid for drugs by Medicaid.

(m) Exemption of Organized Health Care Settings.-Health maintenance organiza-

tions are exempt from these requirements. States are required to exempt hospitals

from these requirements provided the hospitals bill Medicaid no more than the hos-

pital's acquisition costs for covered outpatient drugs. Amounts that health main-

tenance organizations and hospitals pay for covered outpatient drugs may be taken

into account to determine the "best price".

(n) Demonstration Projects.-The Secretary is required to establish 10 statewide

demonstration projects by January 1, 1992, to evaluate the efficiency and cost-

effectiveness of prospective drug utilization review as a component of on-line,

real-time electronic point-of-sales claims management. A report is due to Congress

by January 1, 1994.
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The Secretary is to conduct a demonstration project at no fewer than five sites

to evaluate the impact on quality of care and cost-effectiveness of paying phar-

macists, whether or not a drug is dispensed, for drug use review services. The

Secretary is to report the results of the projects to Congress by January 1, 1995.

(o) Studies.-The Comptroller General is required to conduct a study, and submit

a report to the Secretary and to Congress by May 1, 1991, of the drug purchasing

and billing practices of hospitals, other institutional facilities, and managed

care plans which provide covered outpatient drugs in the Medicaid program.

The Comptroller General is required to submit an annual report to the Secretary

and to Congress by May 1, of each year, on changes in prices charged by manufac-

turers for prescription drugs sold to the Department of Veterans Affairs, other

Federal programs, retail and hospital pharmacies, and other purchasing groups and

managed care plans.

In consultation with the Comptroller General, the Secretary is required to study

prior approval procedures used in State Medicaid programs, including appeals pro-

visions and the effects of the procedures on access to medications. By December

31, 1991, the Secretary and Comptroller General must report the results of the

study to Congress and make recommendations as to which procedures are appropriate

for Medicaid.

By December 31, 1991, the Secretary is required to report to Congress on the

results of a study on the adequacy of current reimbursement rates to pharmacists

under each State Medicaid programs, and the extent to which the reimbursement

rates affect beneficiary access to covered medications and to pharmacy services.

The Secretary is required to study the relationship between State Medicaid pro-

grams and governmental acquisition and reimbursement policies for vaccines, and

the accessibility of vaccinations to children. The Secretary is required to report

to Congress on the study within one year after the date of enactment of this Act.

The Comptroller General is required to conduct a study examining methods to en-

courage Medicare providers to negotiate discounts *2537 with suppliers of pre-

scription drugs. A report to Congress is due within one year after enactment of

this section.

Conference agreement

1. Reimbursement for Prescribed Drugs.-

(a) In General.-The conference agreement includes the House bill with amendments

to prohibit the Secretary and the States from reducing drug product reimbursement

levels and dispensing fees for pharmacists from the levels in effect August 1,

1990, through March 30, 1995.

(b) Requirement of Rebate Agreement.-The conference agreement includes the House

bill with the modification that rebate requirements would not apply to drugs of

manufacturers with existing rebate contracts, through the minimum term of the con-

tract, provided the amount of the rebate under the contract totals at least 10

percent of the manufacturer's sales to Medicaid in the State. States are permitted

to impose prior authorization controls on all covered drugs, except new drugs
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within 6 months of FDA approval, and to exclude from coverage certain categories

of drugs. States are permitted to cover non-rebated drugs with an FDA "A" rating

if the State make a finding that the drug is essential to beneficiaries' health

and the Secretary concurs, or if the State requires prior approval.

(c) Terms of Rebate Agreement.-The conference agreement includes the House bill.

(d) Amount of Rebate.-The conference agreement includes the House bill with the

following amendments in calculation of the rebate amount for drugs prescribed on

or after January 1, 1991. In the first year, the rebate amount is calculated on a

drug-by-drug basis and is the greater of the difference between the average manu-

facturer price (AMP) and a specified percentage of the AMP, or the difference

between the AMP and the best price, for sole source and innovator multiple source

drugs. The rebate is subject to a maximum. In subsequent years, the rebate is to

be calculated on an aggregate basis. The AMP is indexed according to the Consumers

Price Index for all urban consumers. Rebates for multiple source (non-innovator)

drugs are 10 percent of the AMP in years 1 through 3 and 11 percent in years 4 and

5 and thereafter with no adjustment for inflation. The rebate mechanism does not

preclude imposition of current upper payment limits on multiple source drugs. The

best price excludes depot prices of certain Federal agencies.

(e) Drug Use Review.-The conference agreement includes the House bill.

(f) Miscellaneous.-The conference agreement includes the House bill.

(g) Definitions.-The conference agreement includes the House bill.

(h) Funding.-The conference agreement includes the House bill with amendments

that add 90 percent Federal matching funds in fiscal years 1991 and 1992 for elec-

tronic point of sale mechanisms.

(i) Denial of Federal Financial Participation in Certain Cases.-The Senate

amendment is not included in the conference agreement.

*2538 (j) Pharmacy Reimbursement.-The Senate amendment is not included in the

conference agreement.

(k) Electronic Claims Management.-The conference agreement includes the Senate

amendment.

The conference agreement does not include provisions on annual report, exemption

of organized health care settings, or demonstration projects.

2. Requiring Medicaid Payment of Premiums and Cost-Sharing for Enrollment under

Group Health Plans Where Cost-Effective. (Section 4402 of the House Bill,

section 6211 of the Senate amendment)

Present law

States may pay health insurance premiums on behalf of beneficiaries instead of

providing Medicaid directly, so long as the beneficiaries are covered for the full

scope of Medicaid services and retain freedom of choice of providers and the other

rights of Medicaid beneficiaries. If a beneficiary is enrolled in a health insur-

ance plan, regardless of whether premiums were paid by Medicaid, Medicaid is a

secondary payer for any services covered under that plan.
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House bill

Provides that a State (including a State operating a medical assistance program

under a Federal demonstration waiver, but not including a commonwealth or territ-

ory) must: (a) establish guidelines for the identification of cases in which the

enrollment of a beneficiary in a group health is cost-effective; (b) require such

beneficiaries (or their parents) to enroll in the plan; and (c) pay any premiums,

deductibles, coinsurance, and similar costs under that plan for services covered

under Medicaid. Defines cost-effective as meaning that reductions in Medicaid pay-

ments are likely to be greater than the cost of paying premiums and cost-sharing.

Requires the State, in developing its guidelines for identifying cases, to take

account of limited enrollment periods and cases in which a person not eligible for

Medicaid would have to be enrolled to enroll the beneficiary. Provides that a

child will not lose eligibility because of a parent's failure to enroll the child.

Provides that State payments for premiums and cost-sharing are eligible for Feder-

al matching payments. Permits a State to pay premiums on behalf of a person not

eligible for Medicaid if this is necessary to enroll a beneficiary and if total

premium payments would still be cost-effective, but prohibits Medicaid payment for

cost-sharing for such a person.

Requires a provider treating beneficiaries enrolled under a plan to accept the

greater of the plan's reimbursement rate or the Medicaid rate as payment in full,

and prohibits a provider from charging the beneficiary or Medicaid an amount that

would result in aggregate payment greater than the Medicaid rate. Provides that a

beneficiary enrolled in a group health plan retains full eligibility for Medicaid

benefits (subject to Medicaid's status as secondary payer), and permits the State

to cover services included in the health plan that the State does not ordinarily

cover under Medicaid. Provides that a State's failure to comply with requirements

relating *2539 to group health plans will not be considered in computing erroneous

payments for the purpose of the Medicaid quality control system. Permits a State

to continue payments on behalf of a beneficiary enrolled in a group health plan

for a State-defined period of up to 6 months after enrollment even if the enrollee

ceases to be eligible for Medicaid during that period, but only for services

covered under the group plan.

Effective date: Applies to payments for quarters beginning on or after January

1, 1991, regardless of whether implementing regulations have been promulgated by

that date. Delay permitted where State legislation required to comply.

Senate amendment

Requires States to pay premiums, deductibles, and coinsurance for private health

insurance policies when it is cost-effective to do so. Requires the Secretary to

promulgate regulations on criteria for determining cost-effectiveness, taking into

account the duration of the time period to be considered, whether States should

consider individual circumstances and actuarial categories (including diagnostic-

ally based categories), and the circumstances under which States should pay premi-

ums for non-Medicaid eligible family members of Medicaid beneficiaries. Requires
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the State to provide directly any service covered under the State Medicaid and not

covered under the private insurance plan. Provides that State payments for premi-

ums and cost-sharing are eligible for Federal matching payments. Permits the State

to pay premiums and cost-sharing for services included in the health plan that the

State does not ordinarily cover under Medicaid.

Effective date: Applies to payments for quarters beginning on or after January

1, 1991. Delay permitted where State legislation required to comply.

Conference agreement

2. Requiring Medicaid Payment of Premiums and Cost-Sharing for Enrollment under

Group Health Plans Where Cost-Effective.-The conference agreement includes the

House bill with two modifications: (1) the Secretary is required to establish

cost-effectiveness guidelines, and (2) States are required to pay all cost-

sharing.

3. Computer Matching and Privacy Provisions. (Section 4403 of the House bill.)

Present law

A Federal or other agency participating in a program for computer matching of

data about individuals may not deny, terminate, or reduce an individual's benefits

under any Federal program on the basis of data obtained through that program (such

as data about income and assets) unless the data have been independently verified

and the individual has been notified and given an opportunity to contest the find-

ing.

House bill

Provides that an adverse action may be taken on the basis of data that have not

been independently verified when the data *2540 relate to payments made under a

Federal benefits program and the agency's Data Integrity Board (or, in the case of

a non-Federal agency, the Board of the Federal agency issuing the payment) determ-

ines that the information is limited to information about the Federal payments and

there is a high degree of confidence that it is accurate. Requires that this de-

termination be made in accordance with guidelines to be published by the Director

of the Office of Management and Budget (OMB) within 90 days after enactment.

Provides that data supplied by Federal agencies administering the AFDC, Medicaid,

and Food Stamp programs is exempt from the requirement that the Board certify to a

"high degree of confidence" until the earlier of the date the agency's Board de-

termines that there is not a high degree of confidence or 30 days after the pub-

lication of the OMB guidelines.

Effective date: Enactment.

Senate amendment

No provision.
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Conference agreement

3. Computer Matching and Privacy Provision.-The conference agreement does not

include the House bill.

4. Protection of Low-Income Medicare Beneficiaries. (Section 4411 of the House

bill, section 6221 of the Senate amendment.)

Present law

(a) Extending Medicaid Payment for Medicare Premiums for Certain Individu-

als.-The Medicare Catastrophic Coverage Act of 1988 required States to pay Medi-

care premiums, deductibles, and coinsurance for "qualified Medicare beneficiaries"

(QMBs), those whose family incomes are below 100 percent of the Federal poverty

level and whose resources are no more than twice the amount allowed under SSI. The

requirement is being phased in on a timetable that ends January 1, 1992, or Janu-

ary 1, 1993 in section 209(b) States that use more restrictive income limits for

Medicaid than for SSI. For calendar year 1991, States are required to cover indi-

viduals up to 95 percent of the poverty level, or 90 percent in the section 209(b)

States. States have the option of accelerating coverage of individuals up to 100

percent of the poverty level. OBRA 1986 also gave States the option of providing

full Medicaid coverage (not just Medicare cost-sharing) to elderly and disabled

persons with incomes up to 100 percent of the poverty level. The Federal contribu-

tion to payments for QMBs is made at the standard matching rate, which ranges from

50 to 83 percent depending on the State's per capita income.

(b) Disregard of Cost-of-Living Adjustments.-Whether an individual is determined

to be a QMB depends on whether his or her income is less than a specified percent-

age of the Federal poverty level. Cost-of-living adjustments (COLAs) for cash be-

nefits under Title II of the Social Security Act become effective on January 1 of

a calendar year. The Federal poverty levels for a year are not updated until the

middle of February of that year. As a result of this lag, an individual with in-

come near (but below) the maximum *2541 income level for QMBs for a year may lose

eligibility in the following year until the new poverty levels are issued; new ap-

plicants with similar incomes may be denied coverage during the same interval.

House bill

(a) Extending Medicaid Payment for Medicare Premiums for Certain Individu-

als.-Requires all States (including States operating a medical assistance program

under a demonstration waiver) to extend QMB coverage to otherwise qualified Medi-

care beneficiaries with incomes up to 125 percent of the Federal poverty level.

Provides for 100 percent Federal matching for additional expenditures resulting

from this requirement.

(b) Disregard of Cost-of-Living Adjustments.-Provides that, until the month fol-

lowing the month in which revised poverty guidelines are issued, income attribut-

able to the COLA adjustment is to be excluded in determining eligibility for a
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QMB, or for an elderly or disabled individual receiving full Medicaid coverage un-

der the OBRA 1986 option.

Effective date: (a) Applies to calendar quarters beginning on or after January

1, 1991, regardless of whether implementing regulations have been promulgated by

that date. (b) Applies to determinations of income for months beginning with Janu-

ary 1, 1991.

Senate amendment

(a) Extending Medicaid Payment for Medicare Premiums for Certain Individu-

als.-Requires States to extend QMB coverage to Medicare beneficiaries with incomes

up to 100 percent of the Federal poverty level by January 1, 1991. Requires sec-

tion 209(b) States to extend coverage to individuals with incomes below 95 percent

of the poverty level by January 1, 1991, and below 100 percent by January 1, 1992.

Permits States to establish a higher income limit, up to 133 percent of the Feder-

al poverty level.

(b) Disregard of Cost-of-Living Adjustments.-Similar provision, except applies

to QMBs only.

Effective date: (a) Applies to calendar quarters beginning on or after January

1, 1991. Delay permitted where State legislation required. (b) Applies to determ-

inations of income for months beginning with January 1, 1991.

Conference agreement

4. Protection of Low-Income Medicare Beneficaries.

(a) Extending Medicaid Payment for Medicare Premiums for Certain Individu-

als.-The conference agreement includes the Senate amendments with an amendment to

require all but 5 specified 209(b) States to accelerate current coverage for Medi-

care cost-sharing for beneficiaries with incomes up to 100 percent of the Federal

poverty level by January 1, 1991. Requires States to pay premiums for qualified

Medicare beneficiaries with incomes up to 110 percent of the Federal poverty level

by January 1, 1993, and to 120 percent by January 1, 1995.

(b) Disregard of Cost-of-Living Adjustments.-The conference agreement follows

the House bill with a modification which provides that income attributable to COLA

adjustments is to be excluded *2542 in determining eligibility for QMBs during the

first 3 months of a calendar year.

5. Improvements in Child Health (Sections 4421-4426 of the House bill, section

6231 of the Senate amendment.)

Present law

(a) Phased-in Mandatory Coverage of Children up to 100 Percent of Poverty

Level.-States are required to cover children up to age 6 in families with incomes

under 133 percent of the Federal poverty level. States are permitted to cover

children born after September 30, 1983 up to 7 years old (or 8, at the State's op-
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tion), in families with incomes below a State-established income level which may

be as high as 100 percent of the Federal poverty level. In determining family in-

come for these children, a State must use the same methodology used in its AFDC

program, except that it may not deem as available to the applicant income of rel-

atives other than a spouse or parent, and may not subtract from income costs for

medical care.

(b) Optional Coverage of Children with Income Below 185 Percent of the Poverty

Level.-States are permitted to cover pregnant women and infants up to one year old

in families with incomes below a State-established level which may be as high as

185 percent of the Federal poverty level.

(c) Mandatory Continuation of Benefits Throughout Pregnancy or First Year of

Life.-States have the option of continuing coverage for a pregnant woman through

the end of the second full month beginning after the end of her pregnancy, even if

the woman would otherwise become ineligible during that period. A child born to a

woman eligible for and receiving Medicaid on the child's date of birth is deemed

eligible for Medicaid and remains eligible so long as the child is a member of the

woman's household and the woman remains eligible for Medicaid. During this period,

the Medicaid eligibility identification number of the mother serves as the identi-

fication number for the child unless the State issues a separate identification

number for the child before the end of the period.

(d) Mandatory use of Outreach Locations Other Than Welfare Offices.-States de-

termine the sites at which applications for Medicaid will be accepted. For persons

applying for Medicaid only, and not for cash assistance, a State may use the same

application form used for the cash assistance programs or may develop a different

form.

(e) Presumptive Eligibility.-

(1) Extension of Presumptive Eligibility Period.-States have the option of es-

tablishing "presumptive eligibility" for low-income pregnant women. Certain pro-

viders may make a preliminary determination that a pregnant woman seeking treat-

ment is potentially eligible for Medicaid. The woman may then receive services re-

lated to the pregnancy for up to 45 days, or until the State completes an eligib-

ility review, whichever is earlier. If a woman who has been determined by a pro-

vider to be presumptively eligible for Medicaid services fails to apply for Medi-

caid within 14 days after the determination is made, presumptive eligibility

ceases.

*2543 (2) Flexibility in Application.-States design their own application forms

for Medicaid benefits. In the case of pregnant women, some States may use differ-

ent forms for the presumptive eligibility determination and the final eligibility

determination, while others may use the same form for both. Current law has no

provision on this subject.

(f) Role in Paternity Determinations.-Applicants of Medicaid are required, as a

condition of eligibility, to cooperate in establishing the paternity of children

born out of wedlock, and in obtaining child support unless there is good cause for

non-cooperation.

(g) Report and Transition on Errors in Eligibility Determinations.-States are
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required to maintain a Medicaid quality control system, which identifies Medicaid

payments made as a result of erroneous eligibility determinations. If a State's

error rate (erroneous Medicaid payments as a percent of total Medicaid payments)

exceeds 3 percent, it may be subject to a reduction in Federal matching funds.

(h) Adjustment in Payment for Hospital Services Furnished to Low-Income Chil-

dren.-If a State pays for inpatient services on a prospective basis (under which

payment rates are established in advance and may not reflect the hospital's actual

costs for covered services), the State must provide additional payment to dispro-

portionate share hospitals for patients under 1 year old who are "outliers", that

is, who incur exceptionally high costs or have long hospital stays. States may es-

tablish reasonable durational limits on coverage of inpatient hospital services,

but may not impose these limits on medically necessary services provided to chil-

dren under 1 year old in hospitals serving a disproportionate number of low-income

patients with special needs.

House bill

(a) Phased-in Mandatory Coverage of Children up to 100 Percent of Poverty

Level.-Requires States to cover children born after September 30, 1983, who are

over 6 years old but under 13 years old, with family incomes up to 100 percent of

the Federal poverty level. Provides that in determining family income, States may

use a methodology that is less restrictive than that used for AFDC.

(b) Optional Coverage of Children with Income Below 185 Percent of the Poverty

Level.-No provision.

(c) Mandatory Continuation of Benefits Throughout Pregnancy or First Year of

Life.-Requires all States to continue eligibility for pregnant women until the end

of the second full month beginning after the end of the pregnancy, except in the

case of a woman who has been provided ambulatory care during a presumptive eligib-

ility period and then determined to be ineligible. Provides that an infant born to

a woman who is eligible for Medicaid remains eligible until the first birthday, so

long as the child remains in the mother's household and the mother remains eli-

gible for Medicaid, or would be eligible if she were pregnant.

(d) Mandatory use of Outreach Locations Other Than Welfare Offices.-Requires

States to accept and begin processing applications by pregnant women and children

under 18 at locations other than those used for the receipt and processing of ap-

plications for AFDC, and using different application forms. Other locations in-

clude disproportionate *2544 share hospitals and federally qualified health cen-

ters.

(e) Presumptive Eligibility.-

(1) Extension of Presumptive Eligibility Period.-Extends the time limit for fil-

ing a Medicaid application to the last day of the month following the month in

which the provider makes an initial determination of presumptive eligibility, and

continues eligibility to that date in the case of a woman who fails to apply.

(2) Flexibility in Application.-Provides that the Medicaid application form to

be filed by women who have been determined presumptively eligible may be the form

H.R. CONF. REP. 101-964 Page 809
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



used by the State for applications by women potentially eligible solely because of

pregnancy.

(f) Role in Paternity Determinations.-Exempts women qualifying for Medicaid un-

der the special eligibility standards for pregnant women from the requirement that

they cooperate in establishing paternity and obtaining child support.

(g) Report and Transition on Errors in Eligibility Determinations.-Requires the

Secretary of HHS to report to Congress by July 1, 1991, on error rates by States

in determining eligibility of pregnant women and infants whose eligibility is

based on income. Provides that the report may include data for medical assistance

provided before July 1, 1989. Provides that the calculation of State error rates

and financial penalties is to exclude Medicaid payments made on behalf of pregnant

women and infants whose eligibility is based on income on or after July 1, 1989,

and before the first calendar quarter beginning more than 12 months after the Sec-

retary submits the required report.

(h) Adjustment in Payment for Hospital Services Furnished to Low-Income Chil-

dren.-No provision.

Effective date.-(a) applies to payments for calendar quarters beginning on or

after July 1, 1991, regardless of whether implementing regulations have been pro-

mulgated by that date. Delay is permitted where State legislation is required to

comply. Texas is not required to comply with the requirements of (a) until Septem-

ber 1, 1991. (c) applies to infants from on or after January 1, 1991, regardless

of whether implementing regulations have been promulgated by that date, and to de-

terminations made on or after January 1, 1991, to terminate the eligibility of wo-

men based on change of income, regardless of whether implementing regulations have

been promulgated by that date. (d) and (e)(1) apply to payments for calendar quar-

ters beginning on or after July 1, 1991, regardless of whether implementing regu-

lations have been promulgated by that date. (e)(2) is effective as if included in

the enactment of section 9407(b) of OBRA 86. (f) is effective upon enactment.

Senate amendment

(a) Phased-in Mandatory Coverage of Children up to 100 Percent of Poverty

Level.-Similar provision, but would require States to cover children up to age 19.

Does not provide for changes in the methodology for determining family income.

(b) Optional Coverage of Children with Income Below 185 Percent of the Poverty

Level.-Permits States to phase in coverage of children up to age 19 with family

incomes under 185 percent of the Federal poverty level.

*2545 (c) Mandatory Continuation of Benefits Throughout Pregnancy or First Year

of Life.-Similar provision also specifies that no new Medicaid application is re-

quired for a child if the State has issued a separate identification number before

expiration of the deemed period.

(d) Mandatory Use of Outreach Locations Other Than Welfare Offices.-No provi-

sion.

(e) Presumptive Eligibility.-No provision.

(f) Role in Paternity Determinations.-No provision.
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(g) Report and Transition on Errors in Eligibility Determinations.-No Provision.

(h) Adjustment in Payment for Hospital Services Furnished to Low-Income Chil-

dren.-Requires States with prospective payment systems to provide for outlier pay-

ment adjustments for medically necessary inpatient services involving exception-

ally high costs or exceptionally long lengths of stay when such services are

provided (a) in disproportionate share hospitals to children over age 1 and under

age 19, and (b) to infants under age 1 in any hospital. Prohibits States from im-

posing durational limits for medically necessary inpatient services provided in

disproportionate share hospitals to children under age 19. Prohibits States from

imposing durational limits or dollar limits on any inpatient hospital services to

an individual who is under age 1 or, if an inpatient on his first birthday, until

the individual is discharged. Prohibits the Secretary from waiving these require-

ments.

Effective Date: (a) and (b) apply to payments for calendar quarters beginning on

or after July 1, 1991, regardless of whether implementing regulations have been

promulgated by that date. Delay is permitted where State legislation is required

to comply. (c) applies to eligibility determinations made on or after July 1,

1991. (h) applies to payments for calendar quarters beginning on or after July 1,

1991, regardless of whether implementing regulations have been promulgated by that

date. Delay is permitted where State legislation is required to comply.

Conference agreement

5. Improvements in Child Health.-

(a) Phase-in Mandatory Coverage of Children up to 100 Percent of Proverty

Level.-The conference agreement includes the Senate amendment.

(b) Optional Coverage of Children with Income Below 185 Percent of the Poverty

Level.-The conference agreement does not include the Senate amendment.

(c) Mandatory Continuation of Benefits Throughout Pregnancy or First Year of

Life.-The conference agreement includes the House bill.

(d) Mandatory of Outreach Locations Other than Welfare Offices.-The conference

agreement includes the House bill.

(e) Presumptive Eligibility.-The conference agreement includes the House bill.

(f) Paternity determination.-The conference agreement includes the House bill.

(g) Report and Transition on Errors in Eligibility Determinations.-The confer-

ence agreement includes the House bill.

*2546 (h) Adjustment in Payment for Hospital Services Furnished to Law-Income

Children.-The conference agreement includes the Senate amendment, with an amend-

ment to limit the provisions to children under age 6.

6. Nursing Home Reform Provisions (Section 4431 of House bill; section 6251 of

Senate amendment)

Present law

(a) Nurse Aide Training.-Effective October 1, 1990, nursing facilities (NFs)
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participating in Medicaid must use on their staffs as nurse aides only those per-

sons who have completed approved training and competency evaluation programs. Spe-

cifically, the law prohibits NFs from using (on a full-time, temporary, per diem,

or other basis) persons as nurse aides for more than 4 months, unless the aide (1)

has completed a training and/or a competency evaluation program approved by the

State; and (2) is competent to provide nursing or nursing-related services. The

law also requires States to establish nurse aide registries of all persons who

have satisfactorily completed training and competency evaluation programs and

those persons who have been involved in resident neglect and abuse. Nursing homes

are required to consult these registries before hiring a person as a nurse aide.

OBRA 87 required the Secretary to establish requirements for State approval of

nurse aide training and competency evaluation programs by September 1, 1988, and

to specify in these requirements areas to be covered in programs, content of cur-

riculum, minimum hours of initial and ongoing training and retraining, qualifica-

tion of instructors, and procedures for determining competency. The law prohibits

the approval of training and competency evaluation programs offered by a NF, if

the facility has been determined to be out of compliance with requirements for

provision of services, residents' rights, and administration. In addition, an

amendment included in OBRA 89 prohibits the approval of programs that impose

charges for training and competency evaluation. In 1989, HCFA issued an interim

guidance document, effective May 12, 1989, setting out approval criteria for the

States. On March 23, 1990, HCFA published a proposed regulation on approval cri-

teria for nurse aide training and competency evaluation programs.

OBRA 87 authorized enhanced Federal Medicaid matching payments for State activ-

ities required in connection with nurse aide training and competency evaluation

programs. For the 8 calendar quarters beginning July 1, 1988, States have been au-

thorized to receive for nurse aide training and competency evaluation activities

their Federal matching rate, plus 25 percentage points, but not exceeding 90 per-

cent. In subsequent years, the rate becomes 50 percent.

(b) Preadmission Screening and Annual Resident Review.-OBRA 87 requires States

to establish preadmission screening and review programs to determine whether men-

tally ill or mentally retarded persons require the level of services provided by a

nursing facility and whether they require active treatment. Effective January 1,

1989, NFs participating in Medicaid must not admit any new resident who is men-

tally ill or mentally retarded, unless the State has *2547 determined, prior to

admission, that the prospective resident requires the level of services provided

by the facility, and whether he or she requires active treatment. OBRA also re-

quires States to review, on an annual basis, all residents who are mentally ill or

mentally retarded to determine whether their continued placement is appropriate

and whether they require active treatment.

The first of these annual reviews was to have been completed April 1, 1990.

These preadmission screening and annual resident review requirements are often re-

ferred to as PASARR requirements.

The law requires that certain residents be discharged from facilities if their

placement is found to be inappropriate. OBRA authorized the Secretary of HHS and
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States to enter into agreements, prior to April 1, 1989, that specify alternative

disposition plans (ADPs) for persons who must be discharged from facilities. ADPs

provide additional time for the States to arrange for the disposition of persons

who must be discharged.

OBRA required the Secretary to issue by October 1, 1988, minimum criteria for

States to use in making determinations as to whether a mentally ill or mentally

retarded individual requires the level of services provided by a nursing facility.

In May, 1989, HCFA issued interim guidelines (effective May 26) to the States for

use in making determinations. On March 23, 1990, HCFA published proposed regula-

tions on requirements for PASARR. HCFA's interpretation of the law has been that

PASARR applies to all individuals with mental illness or mental retardation who

apply to reside in a Medicaid-certified NF, regardless of the source of payment

for the NF services.

(c) Enforcement Process.-OBRA 87 revises and expands the sanctions that States

and the Secretary may impose against nursing facilities found to be out of compli-

ance with the requirements for participation. OBRA required States to amend their

Medicaid plans by October 1, 1989, to include certain sanctions that they could

impose against noncompliant nursing facilities. OBRA also required the Secretary

to provide guidance to the States on these sanctions by October 1, 1988, but spe-

cified that the failure of the Secretary to provide this guidance did not relieve

a State of its responsibility for establishing the sanctions by the statutory

deadline. The Secretary has not yet issued regulations or guidelines providing

this guidance.

(d) Supervision by Nurse Practitioners and Clinical Nurse Specialists.-OBRA 87

requires that the health care of every resident be provided under the supervision

of a physician. Current Medicaid law allows States to pay for care provided by li-

censed practitioners, including nurse practitioners and clinical nurse special-

ists, within the scope of their practice as defined by State law.

(e) Other Amendments.-

(1) Assurance of Appropriate Payment Amounts.-OBRA 87 requires States to take

into account in their payments to nursing facilities the costs of complying with

new requirements relating to the provision of services, residents' rights, and ad-

ministration. OBRA also requires that each State submit to the Secretary a State

plan amendment to provide for an appropriate adjustment in payment amounts for

nursing facility services.

*2548 (2) Disclosure of Information of Quality Assessment and Assurance Commit-

tees.-OBRA 87 requires that nursing facilities maintain a quality assessment and

assurance committee which (1) meets at least quarterly to identify quality assess-

ment and assurance issues, and (2) develops and implements appropriate plans of

action to correct identified quality deficiencies.

(3) Period for Resident Assessment.-OBRA 87 requires that nursing facilities

conduct a comprehensive, accurate, standardized, reproducible assessment of each

resident's functional capacity. This assessment must be performed promptly upon,

but no later than 4 days after, admission to the facility.

(4) Clarification of Responsibility for Services for Mentally Ill and Mentally
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Retarded Residents.-OBRA 87 requires nursing facilities to provide nursing and re-

lated services and specialized rehabilitative services, medically-related social

services, pharmaceutical services, dietary services, an ongoing program of activ-

ities, and certain dental services.

(5) Clarification of Extent of State Waiver Authority.-Nursing facilities parti-

cipating in Medicaid are required to provide 24-hour licensed nursing care suffi-

cient to meet the nursing needs of residents and to use a registered professional

nurse at least 8 consecutive hours a day 7 days a week. OBRA 87 authorized States

to waive the licensed nurse or registered nurse requirements if (1) the facility

demonstrated that it has been unable to recruit appropriate personnel, despite di-

ligent efforts (including offering wages at the community prevailing rate for

nursing facilities); (2) the State determines that a waiver will not endanger the

health or safety of residents; and, (3) a registered nurse or physician is oblig-

ated to respond immediately to telephone calls from the facility. These waivers

are subject to annual renewal and to review by the Secretary of HHS.

(6) Clarification of Definition of Nurse Aide.-Nurse aides are defined as per-

sons providing nursing or nursing-related services to residents in a nursing fa-

cility, but does not include certain licensed health professionals or volunteers

providing services without monetary compensation.

(7) Clarification of Requirements for Social Services.-Nursing facilities with

more than 120 beds are required to have at least one social worker (with at least

a bachelor's degree in social work or similar professional qualifications) em-

ployed full-time to provide or assure the provision of social services.

(8) Charges Applicable in Cases of Certain Medicaid-Eligible Individuals.- There

are circumstances in which, under current law, a State may not actually be making

payments to a nursing home on behalf of a resident who is eligible for Medicaid.

For example, a nursing home resident may be receiving Veterans' Administration aid

and attendance payments. These payments are not taken into account in determining

initial eligibility for Medicaid, but are considered, post-eligibility, in determ-

ining the amount of an individual's monthly income that is available to be applied

to the cost of care. In certain situations, the income of the individual may ex-

ceed Medicaid payment levels for nursing home care. Nursing facilities have

charged these residents at higher "private pay" rates, even though these residents

are Medicaid eligible.

*2549 (9) Residents' Rights to Refuse Transfers.-Medicare nursing home residents

must occupy a Medicare-certified bed in order for a facility to receive Medicare

payment. In order to occupy such a bed, a resident may have to be moved.

(10) Residents' Rights Regarding Advance Directives.-OBRA 87 established in

Medicaid statute a wide range of residents' rights that nursing facilities must

protect and promote.

(11) Resident Access to Clinical Records.-OBRA 87 requires nursing facilities to

assure the confidentiality of a resident's personal and clinical records.

(12) Inclusion of State Notice of Rights in Facility Notice of Rights.-Among the

residents' rights established under OBRA 87 is the requirement that nursing facil-

ities make available to each resident, upon reasonable request, a written state-
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ment of rights of the resident in the facility.

(13) Removal of Duplicative Qualifications of Nursing Home Administrators.- OBRA

87 requires the administrator of a nursing facility to meet standards established

by the Secretary.

(14) Clarification of Nurse Aide Registry Requirements.-States are required to

establish nurse aide registries of all persons who have satisfactorily completed

training and competency evaluation programs and those persons who have been in-

volved in resident neglect and abuse.

(15) Clarification on Findings of Neglect.-States (through their agencies re-

sponsible for surveys and certification of nursing facilities) are required to re-

view, investigate, and make findings regarding allegations of resident neglect and

abuse and misappropriation of resident property by a nurse aide or another indi-

vidual used by the facility to provide services.

(16) Timing of Public Disclosure of Survey Results.-OBRA 87 requires States and

the Secretary to make available to the public information on all surveys and cer-

tifications of nursing facilities, including statements of deficiencies and plans

of correction.z

(17) Denial of Payment of Legal Fees for Frivolous Litigation.- Medicaid law

specifies conditions under which Federal matching payments will be made available

to the States.

(18) Standards for Certain Professional Services.-OBRA 87 requires NFs to

provide, directly or under arrangements, various kinds of services, including med-

ically-related social services, dietary services, and an on-going program of

activities. Final regulations published by HCFA on February 2, 1989, and effective

October 1, 1990, specify qualifications for the persons providing these services.

These are often different from regulations in effect prior to October 1.

(19) Ombudsman Program Coordination with State Medicaid and Survey and Certific-

ation Agencies.-States are required to notify State long-term care ombudsman

(established under the Older Americans Act) of survey findings of noncompliance

with any of the requirements for participation.

House bill

(a) Nurse Aide Training.-Includes a number of amendments to the nurse aide

training and competency evaluation requirements:

*2550 (1) No Compliance Actions Before Effective Date of Guidelines.- Prohibits

the Secretary from taking (and continuing) any actions against a State for its

failure to meet the law's requirements for nurse aide training and competency

evaluation programs before the effective date of HCFA guidelines for such pro-

grams, if the State demonstrates it has made a good faith effort to meet the re-

quirements before the effective date.

(2) Clarification of Grace Period for Nurse Training of Individuals.- Specifies

that training and competency evaluation requirements apply to all persons who have

worked (on a full-time, temporary, or per diem basis) as nurse aides for 90 days

or more in any nursing facility.
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(3) Clarification of Nurse Aides Not Subject to Charges.-Clarifies that the pro-

hibition on charging nurse aides for training and competency evaluation would ap-

ply to aides who are employed by (or who have entered into an employment agreement

with) a facility.

(4) Modification of Nursing Facility Deficiency Standards.-Prohibits approval of

training and competency evaluation programs offered by or in a NF which, within

the previous 2 years, has had a waiver for the licensed nurse or registered nurse

requirements or has been subject to an extended (or partial extended) survey.

(5) Clarification of State Responsibility to Determine Competency.-Prohibits

States from using subcontracts or other devices to determine that an aide is com-

petent to provide nursing and nursing-related services.

(6) Extension of Enhanced Match Rate Until October 1, 1990.-No provision.

(7) Nurse Aide Registry.-Requires that nurse aides deemed to have met nurse aide

training and competency evaluation requirements under OBRA 87 or OBRA 89 be added

to a State's nurse aide registry. Further prohibits States from imposing any

charges on aides for establishing and maintaining the registries. (Also described

below in Other Amendments, item (d)(14).)

(8) Retraining of Nurse Aides Not Employed.-No provision.

(b) Preadmission Screening and Annual Resident Review.-Includes a number of

amendments to PASARR requirements:

(1) No Compliance Actions Before Effective Date of Guidelines.-Prohibits the

Secretary from taking (and continuing) any actions against a State for its failure

to meet the law's requirements for preadmission screening before the effective

date of HCFA guidelines, if the State demonstrates that it had made a good faith

effort to meet the requirements.

(2) Clarification with respect to Admissions and Readmission from a Hospit-

al.-Provides that preadmission screening requirements do not apply to nursing fa-

cility residents who are being readmitted to the nursing facility after a hospital

stay. Also provides that preadmission screening requirements do not apply to per-

sons (1) who are admitted to the nursing facility directly from a hospital after

receiving acute inpatient care at the hospital; (2) who require nursing facility

services for the condition for which the individual received care in the hospital;

and (3) whose attending physician has certified, before admission to the facility,

that the person is likely to require less than 30 days of nursing facility ser-

vices.

*2551 (3) Delay in Application to Private Pay Residents.-Provides that preadmis-

sion screening and annual resident review requirements do not apply to mentally

ill or mentally retarded persons who are not eligible for Medicaid until such time

as they become entitled to benefits (with preadmission screening required to be

done at the end of the day following the date the person becomes eligible). Spe-

cifies that this amendment shall not prohibit a State from imposing preadmission

screening and annual resident review requirements on persons who are not Medicaid

eligible at the time of admission to a nursing facility. Prohibits the Secretary

from imposing any sanction on States which have failed to apply the preadmission

screening requirements to persons who are not Medicaid eligible at the time of
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their admission.

(4) Denial of Payments for Certain Residents Not Requiring Nursing Facility Ser-

vices.-Prohibits Federal matching payments for nursing facility services for per-

sons who do not require the level of services provided by the nursing facility

(other than for persons who have resided in the facility for at least 30 months

and who are determined not to need such care).

(5) No Delegation of Authority to Conduct Screening and Reviews.-Prohibits State

mental health authorities and State mental retardation or developmental disability

authorities from delegating (by subcontract or otherwise) their PASARR responsib-

ilities to nursing facilities (or entities that have a direct or indirect affili-

ation or relationship with these facilities).

(6) Annual Reports.-Requires States to report to the Secretary annually on the

number and disposition of residents who are discharged from nursing facilities (1)

because they do not require nursing facility care, have resided in the facility

for less than 30 months and require active treatment, and (2) because they do not

require nursing facility care and do not require active treatment. Also requires

the Secretary's annual report on nursing facility compliance with new requirements

and enforcement actions to include a summary of information reported by States on

the disposition of residents discharged from nursing homes.

(7) Revision of Alternative Disposition Plans.-Authorizes States to revise their

agreements for alternative disposition plans before October 1, 1991, subject to

the approval of the Secretary, but only if under the revised agreement all resid-

ents who do not require nursing facility care are discharged from the facility by

not later than April 1, 1994.

(8) Definition of Mentally Ill.-Modifies the definition of mental illness from

"a primary or secondary diagnosis of mental disorder (as defined in DSM-III)" to a

"serious mental illness as defined by the Secretary."

(9) Substitution of "Specialized Services" for "Active Treatment".- Substitutes

the term "specialized services" for the term "active treatment."

(c) Enforcement Process.-Prohibits the Secretary from taking (and continuing)

any action against a State for its failure to meet the law's requirements for es-

tablishing sanctions before the effective date of guidelines, if the State demon-

strates that it has made a good faith effort to meet the requirements.

*2552 (d) Supervision by Nurse Practitioners and Clinical Nurse Special-

ists.-Permits nursing facilities to use nurse practitioners or clinical nurse spe-

cialists who are not employees of the facility but who are working in collabora-

tion with a physician to supervise the care of residents.

(e) Other Amendments.-

(1) Assurance of Appropriate Payment Amounts.-Requires that States also take in-

to account in their payments to nursing facilities the costs of services required

to attain or maintain the highest practicable physical, mental, and psychosocial

well-being of each resident eligible for Medicaid. Also requires that State plan

amendments include a detailed description of the specific methodology to be used

in determining the appropriate adjustment in payment amounts for nursing facility

services.
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(2) Disclosure of Information of Quality Assessment and Assurance Commit-

tees.-Provides that a State or the Secretary may not require disclosure of the re-

cords of the quality assessment and assurance committee, except for determining

the facility's compliance with the requirement for maintaining the committee.

(3) Period for Resident Assessment.-Extends the time limit for a resident's as-

sessment from 4 days to 14 days after admission.

(4) Clarification of Responsibility for Services for Mentally Ill and Mentally

Retarded Residents.-Requires that facilities also provide treatment and services

required by mentally ill and mentally retarded residents not otherwise provided or

arranged for (or required to be provided or arranged for) by the State.

(5) Clarification of Extent of State Waiver Authority.-Clarifies that States may

waive the licensed nurse or registered nurse requirements under the conditions

specified in law, only to the extent that a facility is unable to meet them.

(6) Clarification of Definition of Nurse Aide.-Clarifies that nurse aides do not

include registered dietitians.

(7) Clarification of Requirements for Social Services.-Provides that nursing fa-

cilities with more than 120 beds would be required to have one individual employed

full-time to provide or assure the provision of social services who (1) is a so-

cial worker with at least a bachelor's degree in social work or similar profes-

sional qualifications; or (2) is provided with on-going consultation and assist-

ance by a social worker (with the above qualifications) employed by the facility.

(8) Charges Applicable in Cases of Certain Medicaid-Eligible Individu-

als.-Prohibits nursing facilities from charging residents who are Medicaid eli-

gible, but for whom Medicaid payments are not being made because their income ex-

ceeds State payments for this care, more than the Medicaid rate for their nursing

facility care.

(9) Residents' Rights to Refuse Transfers.-Adds to residents' rights established

under OBRA 87 a new right for residents to refuse a transfer to another room with-

in a facility, if a purpose of the transfer is to relocate the resident from a

non-Medicare certified portion of the facility to a Medicare-certified portion of

the facility. Provides that a resident's refusal to be transferred will not affect

the resident's eligibility for Medicaid or the State's entitlement to Federal

matching payments for the resident's care.

*2553 (10) Residents' Rights Regarding Advance Directives.-Adds to residents'

rights the right to compliance by the facility with the provisions of an advance

directive. Defines "advance directive" as a written instruction, such as a living

will or durable power of attorney for health care, recognized under State law and

relating to the provision of care when the individual is incapacitated.

(11) Resident Access to Clinical Records.-Adds to this requirement the right of

the resident to have access to current clinical records promptly upon request.

(12) Inclusion of State Notice of Rights in Facility Notice of Rights.- Requires

facilities to include in the written statement of rights that they are currently

required to provide residents, a copy of the State notice of the rights and oblig-

ations of residents (and spouses of residents) under Medicaid.

(13) Removal of Duplicative Qualifications of Nursing Home Administrators.- Re-
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peals other requirements in Medicaid law pertaining to State programs for the li-

censing of nursing home administrators.

(14) Clarification of Nurse Aide Registry Requirements.-Requires that nurse

aides deemed to have met nurse aide training and competency evaluation require-

ments under OBRA 87 or OBRA 89 be added to a State's nurse aide registry. Also

prohibits States from imposing any charges on aides for establishing and maintain-

ing the registries.

(15) Clarification on Findings of Neglect.-Provides that a State can not make a

finding of neglect by an individual, if the individual demonstrates that neglect

was caused by factors beyond the control of the individual.

(16) Timing of Public Disclosure of Survey Results.-Requires that survey and

certification information be made available to the public within 14 calendar days

after this information is made available to the facilities.

(17) Denial of Payment of Legal Fees for Frivolous Litigation.-Specifies that

Federal matching payments will not be made for reimbursing (or otherwise compens-

ating) a nursing facility for legal expenses associated with any action initiated

by the facility that is dismissed on the basis that no reasonable legal ground ex-

isted for such action.

(18) Standards for Certain Professional Services.-No provision.

(19) Ombudsman Program Coordination with State Medicaid and Survey and Certific-

ation Agencies.-No provision.

Effective date: (a) effective as if included in OBRA 87; (b) effective as if in-

cluded in OBRA 87, except that (c)(3), (5), (7), and (9) effective enactment,

without regard to whether or not regulations to implement the amendments have been

promulgated; (c) effective enactment; (d) effective with respect to services fur-

nished on or after October 1, 1990, without regard to whether or not final regula-

tions to implement the amendments have been promulgated; and (e) effective as if

included in OBRA 87, except that (e)(8) effective enactment, without regard to

whether or not regulations to implement the amendments have been promulgated, and

(d)(13) effective October 1, 1990.

*2554 Senate amendment

(a) Nurse Aide Training.-Includes a number of amendments to the nurse aide

training and competency evaluation requirements:

(1) No Compliance Actions Before Effective Date of Guidelines.-Identical provi-

sion, except prohibits actions against a State before the effective date of final

regulations.

(2) Clarification of Grace Period for Nurse Training of Individuals.-Provides

that NFs may not use individuals as nurse aides on a temporary, per diem, or any

other basis on or after January 1, 1991, unless the individual meets the training

and competency evaluation requirements that apply to full-time aides.

(3) Clarification of Nurse Aides Not Subject to Charges.-Permits accredited non-

facility-based nurse aide training and competency evaluation programs to impose

charges on individuals who are not presently employed by a nursing facility or who
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have not yet had an offer for future employment at a facility. Further requires,

for individuals employed or under contract for employment as a nurse aide within

12 months after successful completion of a nonfacility-based, State-approved nurse

aide training and competency evaluation program, that the State ensure that the

costs they incurred for these programs are reimbursed to them.

(4) Modification of Nursing Facility Deficiency Standards.-Provides that a NF

would be ineligible to offer a training and competency evaluation program (1) if

at any time on or after October 1, 1988, the facility has been terminated from

participation in Medicaid or Medicare, until after the end of a period of at least

2 years during which no survey or investigation finds any deficiencies warranting

termination and at least one standard survey has been conducted; or (2) the facil-

ity received a notice of termination at any time during the one year period ending

September 30, 1990, until after the completion of a subsequent standard survey

which finds no deficiencies warranting the notice; or (3) is found in a standard

survey or investigation to have deficiencies resulting in a civil monetary penalty

in excess of $5,000, denial of payment, or appointment of temporary management,

until after the completion of a subsequent standard survey which finds no defi-

ciencies warranting these sanctions.

(5) Clarification of State Responsibility to Determine Competency.- Identical

provision.

(6) Extension of Enhanced Match Rate Until October 1, 1990.-Extends enhanced

Federal matching for nurse aide training and competency evaluation through Septem-

ber 30, 1990.

(7) Nurse Aide Registry.-Requires that aides deemed under OBRA 89 to have met

the law's training and competency evaluation requirements and those aides for whom

the State may waive the competency evaluation requirements under OBRA 89 be added

to a State's nurse aide registry. Further requires NFs, that have reason to be-

lieve that a nurse aide they are considering employing is from a State other than

the State in which the facility is located, to consult the nurse aide registry of

the State where the facility believes the aide resided. (8) Retraining of Nurse

Aides Not Employed.-Requires those nurse aides who have not provided services for

24 consecutive months to complete either a nurse aide training *2555 and compet-

ency evaluation program or a new competency evaluation program.

(b) Preadmission Screening and Annual Resident Review.-Includes a number of

amendments to the PASARR requirements:

(1) No Compliance Actions Before Effective Date of Guidelines.-Identical provi-

sion, except prohibits actions against the States before the effective date of fi-

nal regulations.

(2) Clarification with Respect to Admissions and Readmission from a Hospit-

al.-Identical provision.

(3) Delay in Application to Private Pay Residents.-No provision.

(4) Denial of Payments for Certain Residents Not Requiring Nursing Facility Ser-

vices.-No provision.

(5) No Delegation of Authority to Conduct Screening and Reviews.-Identical pro-

vision.
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(6) Annual Reports.-Identical provision.

(7) Revision of Alternative Disposition Plans.-Identical provision, except al-

lows revision of alternative disposition plans before April 1, 1991.

(8) Definition of Mentally Ill.-Modifies the definition of mental illness to a

"serious mental illness (as defined by the Secretary in consultation with the Na-

tional Institute of Mental Health)." Retains the existing exclusion from PASARR

for persons with a primary diagnosis of dementia (including Alzheimer's disease or

related disorder) and also excludes persons with a nonprimary diagnosis of demen-

tia and a primary diagnosis that is not a serious mental illness.

(9) Substitution of "Specialized Services" for "Active Treatment".-Identical

provision.

(c) Enforcement Process.-Delays until April 1, 1991, the requirement that States

establish in their Medicaid plans certain sanctions to be imposed against noncom-

pliant nursing facilities.

(d) Supervision by Nurse Practitioners and Clinical Nurse Specialists.-No provi-

sion.

(e) Other Amendments.-

(1) Assurance of Appropriate Payment Amounts.-No provision.

(2) Disclosure of Information of Quality Assessment and Assurance Committees.-No

provision.

(3) Period for Resident Assessment.-Identical provision.

(4) Clarification of Responsibility for Services for Mentally Ill and Mentally

Retarded Residents.-No provision.

(5) Clarification of Extent of State Waiver Authority.-Requires the State agency

granting a waiver of nurse staffing requirements to provide notice of the waiver

to the appropriate State and substate long-term care ombudsman, to the protection

and advocacy system and other appropriate State and private agencies. Further re-

quires a nursing facility that is granted a waiver make reasonable efforts to no-

tify present and prospective residents of the facility (or a guardian or legal

representative of residents) of the waiver.

Further requires the Secretary to conduct a study and report to Congress by

January 1, 1992, on the appropriateness of establishing minimum caregiver to res-

ident ratios and minimum supervisor to caregiver ratios for NFs. Requires that if

the Secretary determines that the establishment of minimum ratios is advisable,

the report must specify appropriate ratios or standards.

*2556 (6) Clarification of Definition of Nurse Aide.-No provision.

(7) Clarification of Requirements for Social Services.-No provision.

(8) Charges Applicable in Cases of Certain Medicaid-Eligible Individuals.-No

provision.

(9) Residents' Rights to Refuse Transfers.-No provision.

(10) Residents' Rights Regarding Advance Directives.-No provision.

(11) Resident Access to Clinical Records.-Similar provision, except provides ac-

cess as well to the resident's legal representative and specifies promptly upon

reasonable request (as defined by the Secretary).

(12) Inclusion of State Notice of Rights in Facility Notice of Rights.-No provi-
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sion.

(13) Removal of Duplicative Qualifications of Nursing Home Administrators.-No

provision.

(14) Clarification of Nurse Aide Registry Requirements.-Requires that aides

deemed under OBRA 89 to have met the law's training and competency evaluation re-

quirements and those aides for whom the State may waive the competency evaluation

requirements under OBRA 89 be added to a State's nurse aide registry. Further re-

quires NFs, that have reason to believe that a nurse aide they are considering em-

ploying is from a State other than the State in which the facility is located, to

consult the nurse aide registry of the State where the facility believes the aide

resided. (Also described above under Nurse Aide Training, item (a)(7).)

(15) Clarification on Findings of Neglect.-No provision.

(16) Timing of Public Disclosure of Survey Results.-No provision.

(17) Denial of Payment of Legal Fees for Frivolous Litigation.-No provision.

(18) Standards for Certain Professional Services.-Requires the Secretary to con-

duct a study on the hiring and dismissal practices of nursing facilities with re-

spect to social workers, dietitians, activities professionals, and medical records

practitioners, and report to Congress by January 1, 1993, on whether facilities

have on their staffs persons with significantly different credentials as a result

of new regulations that became effective October 1, 1990, and the impact of staff

composition on quality of care.

(19) Ombudsman Program Coordination with State Medicaid and Survey and Certific-

ation Agencies.-Requires that State survey agencies enter into a written agreement

with the Office of the State Long-Term Care Ombudsman (as defined by the Older

Americans Act) to provide for information exchange, case referral, and prompt no-

tification of the office of any adverse action to be taken against a nursing fa-

cility.

Effective date: Effective April 1, 1991; except that (a)(1), (a)(4), (a)(6),

(b)(1), (b)(2), (b)(7), (c), (d)(3), (d), (d)(18) effective as if included in OBRA

87.

Conference agreement

6. Nursing Home Reform Provisions.-

The managers note that the amendments included below make minor and technical

changes to the nursing home reform statute as originally enacted in 1987. The man-

agers are aware that the Secretary *2557 will soon issue regulations implementing

portions of the original law. The managers do not intend that the amendments below

result in any further delay of forthcoming regulations.

(a) Nurse Aide Training.-

(1) No Compliance Actions Before Effective Date of Guidelines.-The conference

agreement includes the House bill.

(2) Clarification of Grace Period for Nurse Training of Individuals.-The confer-

ence agreement includes the Senate amendment, with a modification to provide that

NFs may not use individuals as nurse aides on a temporary, per diem, leased, or
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any other basis other than as a permanent employee, on or after January 1, 1991,

unless the individual meets the training and competency evaluation requirements

that apply to full-time aides.

(3) Clarification of Nurse Aides Not Subject to Charges.-The conference agree-

ment includes the House bill, with a modification to specify that the prohibition

on charging aides would apply to aides who are employed by or who have received an

offer of employment from a facility. The conference agreement also includes an

amendment requiring States to provide for the reimbursement of the costs incurred

by persons in completing nurse aide training and competency evaluation programs,

if they are not employed by or have not received an offer of employment from a fa-

cility. These costs would be reimbursed for aides employed within 12 months after

completing a program and would be prorated during the period the aide is employed

by the facility.

(4) Modification of Nursing Facility Deficiency Standards.-The conference agree-

ment includes the House bill, with an amendment. The agreement prohibits the ap-

proval of nurse aide training and competency evaluation programs offered by or in

a nursing facility which, within the previous 2 years-(a) has had a waiver of the

licensed nurse or registered nurse requirements for a period in excess of 48 hours

during the week; (b) has been subject to an extended (or partial extended) survey

under Medicare or Medicaid; or (c) has been subject to sanctions that may be im-

posed under Medicare or Medicaid law, including a civil money penalty of not less

than $5,000, denial of payment, appointment of temporary management, closing the

facility or transferring residents, or termination. For the 2-year period begin-

ning October 1, 1988, the conference agreement also prohibits the approval of

nurse aide training and competency evaluation programs offered by or in a nursing

facility which (a) has been terminated from participation in Medicare or Medicaid;

or (b) has been subject to sanctions that may be imposed under Medicaid or Medi-

care or applicable State law, including denial of payment, a civil money penalty

of not less than $5,000, appointment of temporary management, or closing the fa-

cility or transferring residents.

(5) Clarification of State Responsibility to Determine Competency.- The confer-

ence agreement includes the Senate amendment.

(6) Extension of Enhanced Match Rate Until October 1, 1990.-The conference

agreement includes the Senate amendment.

(7) Nurse Aide Registry.-The conference agreement includes the House bill, with

an amendment to include on a State's nurse aide registry aides for whom the State

may waive the competency evaluation requirements under OBRA 89. The conference

agreement *2558 also includes an amendment requiring facilities to consult any

State nurse aide registry that the facility believes will include information

about an aide.

(8) Retraining of Nurse Aides Not Employed.-The conference agreement includes

the Senate amendment.

(b) Preadmission Screening and Annual Resident Review.-

(1) No Compliance Actions Before Effective Date of Guidlines.-The conference

agreement includes the House bill.
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(2) Clarification with respect to Admissions and Readmission from a Hospit-

al.-The conference agreement includes the Senate amendment.

(3) Delay in Application to Private Pay Residents.-The conference agreement does

not include the House bill.

(4) Denial of Payments for Certain Residents Not Requiring Nursing Facility Ser-

vies.-The conference agreement includes the House bill.

(5) No Delegation of Authority to Conduct Screening and Reviews.-The conference

includes the Senate amendment.

(6) Annual Reports.-The conference agreement includes the Senate amendment.

(7) Revision of Alternative Disposition Plans.-The conference agreement includes

the House bill.

(8) Definition of Mentally Ill.-The conference agreement includes the Senate

amendment.

(9) Substitution of "Specialized Services" for "Active Treatment".-The confer-

ence agreement includes the Senate amendment.

(c) Enforcement Process.-The conference agreement includes the House bill.

(d) Supervision of Health Care of Residents of Nursing Facilities by Nurse Prac-

titioners and Clinical Nurse Specialists Acting in Collaboration with Physi-

cians.-The conference agreement includes the House bill, with an amendment to in-

clude physician assistants, together with nurse practitioners and clinical nurse

specialists, as health professionals permitted to supervise the medical care of

residents.

(e) Other Amendments.-

(1) Assurance of Appropriate Payment Amounts.-The conference agreement includes

the House bill.

(2) Disclosure of Information of Quality Assessment and Assurance Commit-

tees.-The conference agreement includes the House bill.

(3) Period for Resident Assessment.-The conference agreement includes the Senate

amendment.

(4) Clarification of Responsibility for Services for Mentally Ill and Mentally

Retarded Residents.-The conference agreement includes the House bill.

(5) Clarification of Extent of State Waiver Authority.-The conference agreement

includes the House bill, with an amendment. The conference agreement requires the

State agency granting a waiver to provide notice of the waiver to the State long-

term care ombudsman and the protection and advocacy system in the State for the

mentally ill and the mentally retarded, and further requires the facility to noti-

fy residents (or, where appropriate, the *2559 guardians or legal representatives

of residents) and members of their immediate families of the waiver. The confer-

ence agreement also requires the Secretary to conduct a study and report to Con-

gress by January 1, 1992, on the appropriateness of establishing minimium care-

giver to resident ratios and minimum supervisor to caregiver ratios for SNFs and

NFs, and to include recommendations for appropriate minimum ratios.

(6) Clarification of Definition of Nurse Aide.-The conference agreement includes

the House bill.

(7) Clarification of Requirements for Social Services.-The conference agreement
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does not include the House bill.

(8) Charges Applicable in Cases of Certain Medicaid-Eligible Individuals.-The

conference includes the House bill.

(9) Residents' Rights to Refuse Transfers.-The conference agreement includes the

House bill.

(10) Residents' Rights Regarding Advance Directives.-The conference agreement

does not include the House bill.

(11) Resident Access to Clinical Records.-The conference agreement includes the

House bill, with a modification requiring that access to records be provided with-

in 24 hours (excluding hours during a week-end or holiday) after a request. The

conference agreement also includes an amendment requiring that access be provided

to the resident's legal representative.

(12) Inclusion of State Notice of Rights in Facility Notice of Rights.-The con-

ference agreement includes the House bill.

(13) Removal of Duplicative Qualifications of Nursing Home Administrators.- The

conference agreement includes the House bill, with an amendment that current law

requirements would not be repealed until the date upon which the Secretary issues

standards specifying qualifications for nursing facility administrators.

(14) Clarification of Nurse Aide Registry Requirements.-The conference agreement

includes the House bill, with an amendment to include on a State's nurse aide re-

gistry aides for whom the State may waive the competency evaluation requirements

under OBRA 89. The conference agreement also includes an amendment requiring fa-

cilities to consult any State nurse aide registry that the facility believes will

include information about an aide.

(15) Clarification of Findings of Neglect.-The conference agreement includes the

House bill.

(16) Timing of Public Disclosure of Survey Results.-The conference agreement in-

cludes the House bill.

(17) Denial of Payment of Legal Fees for Frivolous Litigation.-The conference

agreement includes the House bill.

(18) Standards for Certain Professional Services.-The conference agreement in-

cludes the Senate amendment, with an amendment to require that any regulations

promulgated by the Secretary on medically-related social services, dietary ser-

vices, and an on-going program of activities include requirements that are at

least as strict as those applicable to providers of these services prior to the

enactment of OBRA 87. The agreement also deletes the requirement for the Secretary

to conduct a study on the hiring and dismissal practices of nursing facilities

with respect to social workers, dieticians, activities professionals, and medical

records practitioners.

*2560 (19) Ombudsman Program Coordination with State Medicaid and Survey and

Certification Agencies.-The conference agreement includes the Senate amendment,

with an amendment to require State survey agencies to notify the Office of the

State Long-Term Care Ombudsman of any adverse action taken against a facility un-

der the enforcement section of nursing home reform law.
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7. Home and Community-Based Care Services (Section 6241 of Senate amendment)

Present law

Under special waiver authorities (sections 1915(c) and 1915(d) of Medicaid law),

States may cover a variety of home and community-based long-term care services for

elderly persons who would otherwise require institutional care whose cost could be

reimbursed by Medicaid. States define the services they wish to cover for a tar-

geted population from a broad range of medical and nonmedical social services that

are specified in law. These include case management, homemaker/home health aide

services, personal care, adult day health, respite care, and other medical and so-

cial services that can contribute to the health and well-being of individuals and

their ability to reside in a community-based setting. States may provide such ser-

vices, however, only after they have demonstrated to the Secretary of HHS that

coverage of these services would be budget neutral.

House bill

No provision.

Senate amendment

(a) Home and Community Care as an Optional, Statewide Service.-Establishes

"home and community care for functionally disabled elderly individuals" as a new

optional service that States may cover under their Medicaid plans without demon-

strating budget neutrality.

(b) Home and Community Care Defined.-Defines "home and community care" as one or

more of the following services furnished, according to an individual community

care plan, to an individual who has been determined, after an assessment, to be a

functionally disabled elderly individual: (1) homemaker/home health aide services;

(2) chore services; (3) personal care services; (4) nursing care services provided

by, or under the supervision of, a registered nurse; (5) respite care; (6) train-

ing for family members in managing the individual; (7) adult day health services;

(8) in the case of an individual with chronic mental illness, day treatment or

other partial hospitalization, psychosocial rehabilitation services, and clinic

services (whether or not furnished in a facility); (9) such other home and com-

munity-based services (other than room and board) as the Secretary may approve.

(c) Functionally Disabled Elderly Individual Defined.-Defines an eligible "func-

tionally disabled elderly individual" as a person who (1) is 65 years of age or

older; (2) is determined to be functionally disabled; and (3) is eligible for

Medicaid in the community because of low income and resources or, at the option of

the State, *2561 because of large medical expenses (that result in a person "spend-

ing down" to qualify as "medically needy"). Provides that States may use a 6-month

period for projecting medical expenses and income, in determining eligibility of

medically needy persons for optional home and community care services.

In the event that a State discontinues a 1915(c) or 1915(d) waiver, specifies
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that States would be able to continue to cover under the optional home and com-

munity care benefit those elderly persons who received home and community-based

services under these waivers, so long as they would be eligible for home and com-

munity care benefits, except for the income and resources standards used in the

State for determining eligibility for persons living in the community. Allows

Texas, which is providing personal care services to functionally disabled persons

under a special demonstration project waiver authority (section 1115 of the Social

Security Act), to extend home and community care services to aged and disabled

persons who meet the waiver's test of functional disability and who meet the

State's higher institutional income standard.

(d) Functional Disability Defined.-Defines as "functionally disabled" persons

who (1) are unable to perform without substantial assistance from another indi-

vidual at least 2 of the following 3 activities of daily living (ADLs): toileting,

transferring, and eating; or (2) have a primary or secondary diagnosis of

Alzheimer's disease and are (a) unable to perform without substantial human as-

sistance (including verbal reminding or physical cuing) or supervision at least 2

of the following 5 ADLs: bathing, dressing, toileting, transferring, and eating;

or (b) cognitively impaired so as to require substantial supervision from another

individual because the individual engages in inappropriate behaviors that pose

serious health or safety hazards to himself or herself or others.

(e) Assessments of Functional Disability.-Requires States, upon the request of

an elderly person eligible for Medicaid (or another person on the individual's be-

half), to provide for a comprehensive functional assessment to determine whether

or not an individual is functionally disabled. Requires that the assessment be

based on a uniform minimum data set specified by the Secretary and be conducted

using an instrument specified by the State and developed or approved by the Sec-

retary. Provides that no fee may be charged for the assessment.

(1) Specification of Assessment Data Set and Instruments.-By July 1, 1991, re-

quires the Secretary to specify a minimum data set of core elements and common

definitions for use in conducting assessments and to establish guidelines for use

of the data set. Also requires the Secretary, by July 1, 1991, to designate one or

more instruments for use by a State in conducting comprehensive functional assess-

ments. Requires that States use one of the instruments designated by the Secretary

or an instrument which the Secretary has approved as being consistent with the

minimum data set of core elements, common definitions, and utilization guidelines.

(2) Periodic Review.-Requires that individuals qualifying for home and community

care services have their assessments periodically reviewed and revised not less

often than once every 12 months.

*2562 (3) Conduct of Assessment by Interdisciplinary Teams.-Requires that as-

sessments and reviews be conducted by an interdisciplinary team designated by the

State. Requires that the Secretary permit a State to provide for assessments and

reviews through teams under contracts with public organizations or with nonpublic

organizations which do not provide home and community care or nursing facilities

and do not have a direct or indirect ownership or control interest in, or direct

or indirect affiliation or relationship with, an entity that provides community
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care or nursing services.

Requires that interdisciplinary teams (1) identify functional disabilities and

need for home and community care, including information about the individual's

health status, home and community environment, and informal support system, and

(2) determine, on the basis of the assessment or review, whether the individual is

(or continues to be) functionally disabled. Requires that the results of an as-

sessment or review be used in establishing, reviewing, and revising the individu-

al's community care plan.

(4) Appeals Procedures.-Requires that each State electing to cover home and com-

munity care services as an optional benefit have in effect an appeals process for

individuals adversely affected by eligibility determinations of the interdiscip-

linary team.

(f) Individual Community Care Plan (ICCP).-Requires that home and community care

be provided according to an individual community care plan (ICCP). Defines an "IC-

CP" as a written plan which (1) is established and periodically reviewed and re-

vised by a qualified case manager after a face-to-face interview with the indi-

vidual or primary caregiver and is based on the most recent comprehensive func-

tional assessment of the individual; (2) specifies the home and community care to

be provided, within any amount, duration, and scope limitations imposed on care

covered under the State Medicaid plan, and indicates the individual's preferences

for the types and providers of services; and (3) may specify other services re-

quired by the individual. Specifies that an ICCP may also designate the specific

providers (qualified to provide home and community care) which will provide care

described in the plan.

(1) Qualified Case Management Entity Defined.-Defines a "qualified case manager

entity" as a nonprofit or public agency or organization which (a) has experience

or has been trained in establishing, periodically reviewing, and revising ICCPs

and in providing case management services to the elderly; (b) is responsible for

assuring that home and community care covered under the State plan and specified

in the ICCP is being provided, for visiting each individual's home or community

setting where care is being provided not less often than once every 90 days, and

for informing the elderly individual or primary caregiver on how to contact the

case manager if service providers fail to provide services properly or other sim-

ilar problems occur; (c) in the case of a nonpublic agency, does not provide home

and community care or nursing facility services, and does not have a direct or in-

direct ownership or control interest in, or direct or indirect affiliation or re-

lationship with, an entity that provides, home and community care or nursing fa-

cility services; (d) has procedures for assuring the quality of case management

services that includes a peer review process; (e) completes the ICCP in a timely

manner and reviews and discusses new *2563 and revised ICCPs with elderly indi-

viduals or primary caregivers; and meets other standards established by the Sec-

retary to assure that the case manager is competent to perform case management

functions and that individuals whose care they manage are not at risk of financial

exploitation due to the manager; and (f) meets other standards established by the

State.
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(2) Appeals Process.-Requires States to have in effect an appeals process for

individuals who disagree with their ICCP.

(g) Ceiling on Payment Amounts and Maintenance of Effort.-

(1) Ceiling on Payment Amounts.-Specifies that Federal Medicaid matching pay-

ments to a State for home and community care provided in any calendar quarter

could not exceed 50 percent of the product of the following: (1) the average num-

ber of individuals receiving care in the quarter, (2) the average per diem rate of

payment for Medicare skilled nursing facility care in that State for the quarter,

and (3) the number of days in the quarter.

(2) Maintenance of Effort.-Requires States covering home and community care to

report to the Secretary, in a format developed or approved by the Secretary, the

amount of funds obligated by the State (including its localities) for the provi-

sion of home and community care to functionally disabled elderly individuals in

each Federal fiscal year (beginning with FY 1990). If the amount spent by a State

in any future fiscal year is less than the amount spent in 1989 requires the Sec-

retary to reduce Federal matching payments to the State by the difference between

the amounts.

(h) Minimum Requirements for Home and Community Care.-Requires that home and

community care meet requirements for individuals' rights and quality published or

developed by the Secretary, including (1) a requirement that individuals providing

community care are competent to provide care; (2) specification of individuals'

rights. Rights include the following: (1) the right to be fully informed in ad-

vance, orally and in writing, of the care to be provided, to be fully informed in

advance of any changes in care to be provided, and (except for an individual de-

termined incompetent) to participate in planning care or changes in care; (2) the

right to voice grievances about services that are (or fail to be) furnished

without discrimination or reprisal for voicing grievances, and to be told how to

complain to State or local authorities; (3) the right to confidentiality of per-

sonal and clinical records; (4) the right to privacy and to have one's property

treated with respect; (5) the right to refuse all or part of any care and to be

informed of the likely consequences of such refusal; (6) the right to education or

training for oneself and for members of one's family or household on the manage-

ment of care; (7) the right to be free from physical or mental abuse, corporal

punishment, and any physical or chemical restraints imposed for purposes of dis-

cipline or convenience and not included in an individual's ICCP; (8) the right to

be fully informed orally and in writing of the individual's rights; and (9) any

other rights established by the Secretary.

(i) Minimum Requirements for Small Community Care Settings.-Requires that small

community care settings in which home and community care is provided meet certain

requirements.

(1) Small Community Care Settings Defined.-Defines "small community care set-

ting" as (a) a nonresidential setting that serves *2564 more than 2 and less than

8 individuals, or (b) a residential setting in which more than 2 and less than 8

unrelated adults reside and in which personal services (other than merely board)

are provided.
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(2) Minimum Requirements.-Provides that a small community care setting in which

home and community care is provided must meet certain requirements, including re-

quirements (1) published or developed by the Secretary as provided below; (2) re-

lating to individuals' rights as specified in Medicaid law for nursing facility

residents, to the extent applicable to the setting; (3) for informing individuals,

orally and in writing, of their legal rights; (4) for meeting any applicable State

or local requirements regarding certification or licensure; (5) for meeting any

applicable State and local zoning, building, and housing codes, and State and loc-

al fire and safety regulations; and (6) for being designed, constructed, equipped,

and maintained in a manner to protect the health and safety of residents.

(j) Minimum Requirements for Large Community Care Settings.-Requires that large

community care settings in which home and community care is provided meet certain

requirements.

(1) Large Community Care Setting Defined.-Defines "large community care setting"

as (a) a nonresidential setting in which more than 8 individuals are served; (b) a

residential setting in which more than 8 unrelated adults reside and in which per-

sonal services are provided.

(2) Minimum Requirements.-Provides that a large community care setting in which

home and community care is provided must meet certain requirements, including re-

quirements (1) published or developed by the Secretary as provided below; (2) re-

lating to individuals' rights as specified in Medicaid law for nursing facility

residents, to the extent applicable to the setting; (3) for informing individuals,

orally and in writing, of their legal rights; and (4) for meeting certain require-

ments in Medicaid law relating to administration and other matters for nursing fa-

cilities, except that the Secretary must provide for the application of life

safety requirements (if any) that are appropriate to the setting.

(3) Disclosure of Ownership and Control Interests and Exclusion of Repeated Vi-

olators.-Requires that community care settings disclose persons with an ownership

or control interest in the setting. Prohibits a community care setting from having

as a person with an ownership or control interest any one who has been excluded

from participation in Medicaid or who has had an ownership or control interest in

one or more community care settings which have been found repeatedly to be sub-

standard or to have failed to meet the minimum requirements for settings specified

in this section.

(k) Survey and Certification Process.-

(1) Certifications.-Requires that States be responsible for certifying the com-

pliance of providers of home and community care and community care settings with

the minimum requirements. Provides that the failure of the Secretary to issue reg-

ulations for States to carry out these certification requirements shall not re-

lieve a State of its responsibility to do so. Requires the Secretary to be re-

sponsible for certifying the compliance of State providers of home and community

care and State community care settings with *2565 these same requirements. Re-

quires that certification of providers and settings occur no less frequently than

once every 12 months.

(2) Reviews of Providers.-Requires that certification of a provider of home and
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community care be based on a periodic review of the provider's performance in

providing care according to the requirements specified in law. Provides that if

the Secretary has reason to question the compliance of a provider of home and com-

munity care with the requirements, the Secretary may conduct a review of the pro-

vider and, on the basis of that review, make independent and binding determina-

tions concerning the extent to which the provider meets the requirements.

(3) Surveys of Community Care Settings.-Requires that certification of community

care settings be based on a survey conducted without prior notice. Authorizes a

civil money penalty of up to $2,000 for persons who notify a community care set-

ting of the time or date of the survey and requires the Secretary to review each

State's procedures for avoiding giving notice of surveys. Requires that surveys be

based on a protocol developed by the Secretary. Prohibits the use on survey teams

of persons who are serving (or have served within the previous 2 years) as members

of the staff of, or as consultants to, the community care setting being surveyed

(or the persons responsible for the setting), or who have a personal or familial

financial interest in the setting. Provides that if the Secretary has reason to

question the compliance of a setting with the certification requirements, the Sec-

retary may conduct a survey of the setting, and on the basis of the survey, make

independent and binding determinations about the extent to which the setting meets

the requirements.

(4) Investigation of Complaints and Monitoring of Providers and Settings.- Re-

quires the States and the Secretary to maintain procedures and adequate staff to

investigate complaints of violations of certification requirements for providers

of community care and community care settings.

(5) Investigation of Allegations of Individual Neglect and Abuse and Misappro-

priation of Individual Property.-Requires States to provide for a process for re-

ceiving, reviewing, and investigating allegations of individual neglect and abuse

(including injuries of unknown source) and misappropriation of individual prop-

erty. Requires States to provide for documentation of findings relating to these

allegations, for including any brief statement of the individual disputing the

findings, and for including in any disclosure of findings the brief statement (or

a clear and accurate summary thereof).

(6) Disclosure of Results of Inspections and Activities.-Requires the States and

the Secretary to make available to the public information on all surveys, reviews,

and certifications, including statements of deficiencies; copies of cost reports

(if any) of providers and settings; copies of statements of ownership, and inform-

ation about owners and other persons convicted of certain offenses. Requires the

State make a reasonable effort to notify promptly an individual receiving care and

an immediate family member of a finding of substandard care. Requires States to

provide its Medicaid fraud and abuse control unit with access to information of

the State agency responsible for surveys, reviews, and certifications.

*2566 (l) Enforcement Process for Providers of Community Care.-

(1) State Authority.-Provides that if a State finds that a provider of home or

community care no longer meets the requirements of law, the State may terminate

the provider's participation in Medicaid and may provide, in addition, for a civil
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money penalty. Provides that if the State finds that a provider meets the require-

ments but, as of a previous period, did not meet them, the State may provide for a

civil money penalty for the period during which the provider was not in compli-

ance. Specifies that these provisions shall not restrict the remedies available to

a State to remedy a provider's deficiencies.

Requires States to establish by law (whether statute or regulation) at least a

civil money penalty remedy, assessed and collected with interest for each day the

provider is out of compliance with the requirements of law. Provides that the

funds collected by a State as a result of imposition of the penalty may be applied

to reimbursement of individuals for personal funds lost due to a failure of home

or community care providers to meet the requirements. Requires States to specify

criteria as to when and how this remedy is to be applied and the amounts of any

penalties. Requires that these criteria be designed to minimize the time between

the identification of violations and final imposition of the penalties and provide

for the imposition of incrementally more severe penalties for repeated or uncor-

rected deficiencies. Requires that States electing to provide home and community

care establish the above civil money penalty remedy. Requires the Secretary to

provide, through regulations or otherwise, by not later than July 1, 1990, guid-

ance to the States for establishing this remedy, but the failure of the Secretary

to provide this guidance would not relieve a State of its responsibility for es-

tablishing the remedy.

(2) Secretarial Authority.-Provides the Secretary with the authority and duties

of a State with regard to a State provider of home or community care, except for

different specifications for civil money penalties described below. For any other

provider of home or community care in a State, provides that if the Secretary

finds that a provider no longer meets a certification requirement, the Secretary

may terminate the provider's participation under the State plan and may provide,

in addition, for a civil money penalty described below. Further provides that if

the Secretary finds that a provider meets the requirements but, as of a previous

period, did not meet them, the Secretary may provide for a civil money penalty for

the period during which the provider was not in compliance.

Requires the Secretary to impose a civil money penalty in an amount not to ex-

ceed $10,000 for each day of noncompliance with the requirements. Requires the

Secretary to specify criteria as to when and how this remedy is to be applied and

the amounts of any penalties. Requires that these criteria be designed to minimize

the time between the identification of violations and final imposition of the pen-

alties and provide for the imposition of incrementally more severe penalties for

repeated or uncorrected deficiencies.

(m) Secretarial Responsibilities.-Requires the Secretary to publish by December

1, 1991, a proposed regulation that sets forth requirements for home and community

care and for community care settings, including regulations for functional assess-

ments, qualifications *2567 for case managers, minimum requirements for home and

community care, minimum requirements for small and large community care settings,

and survey protocols. Requires the Secretary to develop final requirements, and

survey protocols and methods for evaluating and assuring the quality of community
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care settings, by October 1, 1992. Provides that interim and final requirements

assure, through methods other than reliance on State licensure processes, that in-

dividuals receiving home and community care are protected from neglect, physical

and sexual abuse, financial exploitation, inappropriate involuntary restraint, and

the provision of health care services by unqualified personnel in community care

settings. Provides that the Secretary may, from time to time, revise the require-

ments, protocols, and methods. Requires that the Secretary's authority not be del-

egated to the States. Specifies that States could impose requirements that are

more stringent than the requirements published or developed by the Secretary.

(n) Deeming and Waiver.-Provides that area agencies on aging as defined in the

Older Americans Act (P.L. 100-175) are considered public agencies for purposes of

these amendments. Authorizes States to waive the requirement that a nonpublic

agency not provide home and community care or nursing facility services and do not

have a direct or indirect ownership or control interest in, or direct or indirect

affiliation or relationship with, an entity that provides community care or nurs-

ing facility services for nonprofit agencies located in areas that are not urban-

ized areas (as defined by the Bureau of the Census). Also authorizes States to

waive the Medicaid statewideness requirement for a program of home and community

care provided under this section.

(o) Limitation on Amount of Expenditures as Medical Assistance.-Limits funds

that may be expended as medical assistance for home and community care as an op-

tional service to $10 million for FY91, $20 million for FY92, $40 million for

FY93, $70 million for FY94, and such sums as provided by Congress for fiscal years

thereafter. Provides that these funds be allocated to each State in the proportion

of the amount of Federal expenditures made available to the State for FY89 (as re-

ported on line 6 of the four quarterly form HCFA-64 expenditure reports) to the

sum of Federal expenditures for all States, excluding the territories.

(p) Payment for Home and Community Care.-Requires States to pay for home and

community care at rates which are reasonable and adequate to meet the costs of

providing care, efficiently and economically, in conformity with applicable State

and Federal laws, regulations, and quality and safety standards. Amends Medicaid

law (clarification of flexibility for State payments of inpatient hospital ser-

vices) to specify that the Secretary could not limit the amount of payment that

may be made for home and community care.

Prohibits Federal Medicaid matching payments from being used to pay for the

costs of a civil money penalty or for the legal expenses in defense of a civil

money penalty or for exclusion from the program, if there is no reasonable legal

ground for the provider's case.

*2568 (q) Conforming Amendments.-Makes a number of conforming amendments in

Medicaid law to accommodate the new home and community care optional benefit.

Effective date: Applies to home and community care furnished on or after July 1,

1991, without regard to whether or not final regulations have been promulgated by

that date. Amendments pertaining to payments for home and community care apply to

home and community care furnished on or after July 1, 1991, or 30 days after the

date of publication of interim regulations of the Secretary setting forth minimum
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requirements for home and community care providers and for community care set-

tings. Amendment prohibiting Federal matching payments for civil money penalties

and legal expenses for these penalties, effective for penalties imposed after the

date of enactment. Waives the application of the Paperwork Reduction Act and Exec-

utive order 12291 to regulations required for implementing home and community care

as an optional service.

Conference agreement

7. Home and Community-Based Care Services.-The conference agreement includes the

Senate amendment, with an amendment to increase the cap on expenditures to $580

million over 5 years ($40 in FY91, $70 in FY92, $130 in FY93, $160 in FY94, and

$180 in FY95).

8. Community Supported Living Arrangements Services (Section 6242 of the Senate

bill)

Present law

(a) Provision as Optional Service.-Medicaid law provides only limited coverage

for home and community-based care for persons with mental retardation or related

conditions: (1) under the 1915(c) waiver, States may cover habilitation and other

community-based services, on a budget neutral basis, to persons at risk of insti-

tutionalization; (2) under the case management option, States may target case man-

agement services in designated areas; (3) some States use certain optional ser-

vices, such as "other rehabilitative services" and "personal care services" as a

means of offering certain home and community-based services to this population.

(b) Community Supported Living Arrangements Services.-There is no current law

definition comparable to "community supported living arrangements services."

However, the Medicaid 1915(c) waiver defines "habilitation services" as services

designed to assist individuals in acquiring, retaining, and improving the self-

help, socialization, and adaptive skills necessary to reside successfully in home

and community-based settings, and includes prevocational, educational, and suppor-

ted employment services. The term "habilitation services" does not include special

education and related services and vocational rehabilitation services otherwise

available under other Federal programs.

(c) Developmentally Disabled Individual.-Persons with mental retardation qualify

for Medicaid on the basis of being disabled under the Federal Supplemental Secur-

ity Income program (except in certain States using more restrictive standards),

and meeting Medicaid income and resource eligibility standards. Persons with *2569

conditions related to mental retardation are defined in regulation as individuals

who have a severe, chronic disability that is attributable to cerebral palsy, epi-

lepsy, or any other condition, other than mental illness, found to be closely re-

lated to mental retardation. The condition must result in impairment of general

intellectual functioning or adaptive behavior similar to that of persons with men-

tal retardation and must require treatment or services similar to those needed by

H.R. CONF. REP. 101-964 Page 834
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



such persons. The condition must be manifest prior to age 22, be likely to contin-

ue indefinitely, and result in substantial functional limitations.

(d) Integrated Living Environment.-No provision.

(e) Participating States.-No provision.

(f) Quality Assurance.-Under their 1915(c) waivers, States must provide assur-

ances that necessary safeguards (including adequate standards for provider parti-

cipation) have been taken to protect the health and welfare of individuals

provided services. For other noninstitutional providers of Medicaid covered ser-

vices, States generally follow their own procedures for certifying that providers

deliver quality care. Ordinarily the State Medicaid agency relies on findings of

the applicable licensing agency or board for the particular provider.

(g) Maintenance of Effort.-No provision.

(h) Waiver of Requirements.-A waiver granted under section 1915(c) may include a

waiver of comparability of amount, duration, and scope of services; statewideness;

and income and resource rules.

(i) Treatment of Funds.-No provision.

(j) Limitations on Expenditures.-No provision.

House bill

No provision.

Senate amendment

(a) Provision as Optional Service.-Establishes "community supported living ar-

rangements services" as a new optional service that from 4 to 8 participating

States may cover under their Medicaid plans on a limited basis for the first 5

years of the program. The service is limited to developmentally disabled individu-

als without regard to whether such individuals are at risk of institutionaliza-

tion.

(b) Community Supported Living Arrangements Services.-Defines "community suppor-

ted living arrangements services" to mean one or more of the following services

designed to assist an individual in activities of daily living necessary to permit

such individual to live in an integrated living environment. Services may include

personal assistance; training and habilitation services (necessary to assist the

individual in achieving increased integration, independence, and productivity);

24-hour emergency assistance; assistive technology; adaptive equipment; and other

nonexcluded services as approved by the Secretary. Excluded services are room and

board, and the cost of prevocational, vocational, and supported employment ser-

vices.

(c) Developmentally Disabled Individual.-The term "developmentally disabled in-

dividual" means an individual defined by the *2570 Secretary within the term "men-

tal retardation and related conditions" as defined in regulations in effect on Ju-

ly 1, 1990. In addition, the individual must be residing with the individual's

family or legal guardian or in an integrated living environment in which no more

than 3 other recipients of services under this section are residing, without re-
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gard to whether the individual is at risk of institutionalization.

(d) Integrated Living Environment.-Defines the term "integrated living environ-

ment" to mean an environment located in a neighborhood which is representative of

residential neighborhoods in the community and is populated primarily by individu-

als other than developmentally disabled individuals.

(e) Participating States.-Requires the Secretary to develop criteria for the re-

view of applications from States requesting funds to provide community supported

living arrangements services. Requires that during the first 5 years of the provi-

sion of services, no less than 4 and no more than 8 States are allowed to parti-

cipate in this program.

(f) Quality Assurance.-Requires participating States to establish and maintain a

quality assurance program under which providers of service are certified and sur-

veyed using standards that include minimum qualifications and training require-

ments for staff, financial operating standards, and a consumer grievance process.

Requires States to establish monitoring boards consisting of providers, family

members, consumers, and neighbors, and to establish reporting procedures to make

information available to the public. Requires States to provide for public hear-

ings on the quality assurance plan prior to its adoption and implementation.

(g) Maintenance of Effort.-Requires States providing community supported living

arrangements services to maintain current levels of spending for such services to

be eligible for participation.

(h) Waiver of Requirements.-Allows the Secretary to waive comparability of

amount, duration, and scope of services; statewideness; freedom of choice of pro-

viders; and other Medicaid requirements as needed to carry out the provisions of

this section.

(i) Treatment of Funds.-Requires that funds expended under this section be in

addition to funds expended for any existing Medicaid service, including any waiver

services, for which the individual receiving services under this programs is

already eligible.

(j) Limitations on Expenditures.-Limits the amount of funds that may be expended

to carry out the purposes of this section to $5,000,000 for FY 1991; $10,000,000

for FY 1992; $20,000,000 for FY 1993; $35,000,000 for FY 1994; and such sums as

provided by Congress for fiscal years thereafter.

Effective Date: July 1, 1991, regardless of whether final regulations have been

promulgated by such date. Requires the Secretary to provide that the required ap-

plications are received from the States and approved prior to the effective date.

Conference agreement

8. Community Supported Living Arrangements Services.-The conference agreement

includes the Senate amendment, with an amendment that caps expenditures at $100

million, provides that the applicable number of residents who are recipients of

this service *2571 shall be 3 or fewer, requires that a State amendment must be

reviewed by the State Planning Council and the Protection and Advocacy System es-

tablished under section 124 and section 142, respectively, of the Developmental
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Disabilities Assistance and Bill of Rights Act, and specifies that payment for

quality assurance functions shall be eligible for Federal matching funds. The

agreement also provides for an Individual Support Plan that outlines individual

needs and the activities necessary to assist the individual, and clarifies that

the prohibition on payments for room and board excludes the portion of costs for

rent and food attributable to an unrelated caregiver residing in the household.

9. Miscellaneous Provisions Relating to Payments (Sections 4441-4448 of the

House bill, sections 6122(b), 6268, 6274, and 6275 of the Senate amendment)

Present law

(a) State Medicaid Matching Payments through Voluntary Contributions and State

Taxes.-States must contribute from 17 to 50 percent of the costs of providing

Medicaid benefits; the State share rises in proportion to the State's per capita

income. (A portion of this responsibility may be passed on to localities.) Some

States finance part of the State share of Medicaid costs through voluntary dona-

tions of funds by hospitals participating in the program. Other States have used

dedicated taxes imposed on hospital revenues. The Administration contested some of

these State actions in administrative proceedings and indicated its intention to

modify Medicaid regulations to change the treatment of voluntary contributions or

provider-paid taxes used by States to claim Federal matching funds. The Technical

and Miscellaneous Revenue Act of 1988 (P.L. 100-647) prohibited the Secretary from

issuing final regulations in this matter before May 1, 1989. OBRA 89 (P.L.

101-239) extended the moratorium to December 31, 1990. In February, 1990, the Ad-

ministration published proposed regulations that would restrict Federal matching

funds for portions of the State share that result from provider donations or taxes

applied uniquely to providers.

(b) Disproportionate Share Hospitals.-

(1) Clarification of Calculation of Adjustment for Disproportionate Share Hos-

pitals.-States are required to make additional payments for inpatient services to

hospitals serving a disproportionate number of low-income patients with special

needs. A hospital may qualify for the payment adjustments if its Medicaid inpa-

tient utilization rate is at least one standard deviation above the mean rate for

all Medicaid-participating hospitals in the State; the rate is calculated as Medi-

caid inpatient days divided by total inpatient days. (A hospital may instead qual-

ify on the basis of its "low-income utilization rate"; see item (3) below.)

(2) Federal Financial Participation for Medicaid Capital Payments.-The Secretary

is prohibited from limiting the amount of payment adjustments made by States to

disproportionate share hospitals.

(3) Disproportionate Share Formula.-The statute currently specifies two ways

that a State can compute the amount of additional *2572 payment to be made to dis-

proportionate share hospitals, one which follows the comparable calculation under

Medicare, and one that increases payments proportionately to the amount by which a

hospital's Medicaid utilization rate exceeds one standard deviation above the mean
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Medicaid utilization rate for participating hospitals in the State. In an initial

instruction to States, the Secretary allowed States to use some other method (such

as one that varied payment adjustments by type of hospital) if aggregate payment

adjustments would be at least as much as would have been made under one of the

statutory options. This third option would be eliminated under proposed regula-

tions published by the Secretary on March 19, 1990.

(4) Clarification of Special Rule for State Using Health Insuring Organiza-

tion.-OBRA 1987, as amended by MCCA, provided that, for the three years beginning

July 1, 1988, a State using a health insuring organization (HIO) to administer

part of its program on a statewide basis could use an alternate system for classi-

fying hospitals as disproportionate share hospitals and computing payment adjust-

ments, so long as the aggregate adjustments were at least equal to what would oth-

erwise have been payable under Medicaid law, and provided that disproportionate

share hospitals assured the availability of Medicaid-participating obstetricians

at rural as well as urban hospitals.

(5) Minimum Payment Adjustment for Certain Hospitals.-No provision.

(6) Payment on the Basis of Low-Income Utilization Rate.-A hospital may qualify

as a disproportionate share hospital if its low-income utilization rate exceeds 25

percent. (The calculation of the low-income utilization rate takes into account a

hospital's dependence on Medicaid and State and local indigent care funding and

the amount of charity care it furnishes.) The amount of payment adjustment for

such a hospital is computed in the same way as the adjustment for a hospital qual-

ifying on the basis of Medicaid utilization alone.

(c) Federally Qualified Health Centers.-OBRA 1989 requires States to include in

their Medicaid benefit packages services furnished by federally qualified health

centers, and to pay the centers 100 percent of their reasonable costs. "Federally

qualified health center" means a facility which is receiving a grant under section

329, 330, or 340 of the Public Health Service Act, or is determined to meet the

requirements for such a grant.

(d) Hospice Payments.-States may cover under their Medicaid programs hospice

care as an optional benefit for terminally ill individuals who voluntarily elect

to receive hospice care in lieu of certain other benefits. OBRA 89 required States

to pay hospices for Medicaid eligible nursing home residents electing hospice an

additional amount (to take into account the room and board furnished by the facil-

ity) equal to at least 95 percent of the rate that would have been paid by the

State to that facility for the Medicaid beneficiary.

(e) Limitations on Disallowance of Certain Inpatient Psychiatric Hospital Ser-

vices.-In order for psychiatric inpatient care of individuals under age 21 to be

covered under Medicaid, a team of physicians and other qualified personnel must

certify that the patient *2573 requires inpatient care at the time of admission

(or at the time the patient qualifies for Medicaid benefits, if this occurs after

admission) and that the services can reasonably be expected to improve the pa-

tient's condition to the point at which inpatient care will no longer be neces-

sary. The Secretary has the authority to disallow Federal matching payments to a

State for cases in which these certification of need requirements are not met.
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(f) Treatment of Interest on Indiana Disallowance.-When the Secretary issues a

notice of disallowance of Federal Medicaid funds, the State may choose to pay the

amount in dispute at once or wait until all appeals have been exhausted. If the

State defers payment and the disallowance is affirmed, the State must pay interest

on the amount owed to the Federal Government.

(g) Billing for Services of Substitute Physician.-States are generally prohib-

ited from issuing Medicaid payment to anyone other than the provider of a service,

the provider's employer, or the facility in which the provider furnished the ser-

vice pursuant to a contractual agreement. There are exceptions for assignment to

government agencies, court-ordered assignments, and assignments to collection

agents not paid on a contingent or percentage basis.

House bill

(a) State Medicaid Matching Payments through Voluntary Contributions and State

Taxes.-Permits States to use hospital donations to finance up to 10 percent of the

State's share of Medicaid costs in a fiscal year, provided the funds are subject

to the unrestricted control of the State and the funds donated by or on behalf of

a particular hospital account for no more than 10 percent of the hospital's gross

revenues in a year (not counting revenues from Medicare, Medicaid, or the Maternal

and Child Health block grant). Provides that a transfer of funds from a hospital

to a State may be regarded as a donation even if the hospital benefits from it,

unless the benefit is directly related to the transfer in timing and amount. Pro-

hibits the Secretary from limiting payments to a State on the grounds that State

spending was financed by taxes on provider services.

Effective date: The provision relating to donated funds applies to funds donated

on or after January 1, 1991; the provision relating to taxes takes effect on Janu-

ary 1, 1991.

(b) Disproportionate Share Hospitals.-

(1) Clarification of Calculation of Adjustment for Disproportionate Share Hos-

pitals.-Provides that the computation of the Medicaid inpatient utilization rate

shall include days spent by patients (including newborns) in specialized wards or

while waiting for placement outside the hospital.

(2) Federal Financial Participation for Medicaid Capital Payments.-Provides that

the prohibition against limitation by the Secretary of payment adjustments to dis-

proportionate share hospitals also applies to pass-through payments for those hos-

pitals' capital costs.

(3) Disproportionate Share Formula.-Provides that a State may use an alternative

formula that takes into account the characteristics of patients in different cat-

egories of disproportionate share hospitals in the State.

*2574 (4) Clarification of Special Rule for State Using Health Insuring Organiz-

ation.-Makes permanent the special rule for a State using an HIO.

(5) Minimum Payment Adjustment for Certain Hospitals.-Provides for a special

minimum disproportionate share payment adjustment for a hospital with a Medicaid

inpatient utilization rate of at least 45 percent and in which no more than 8 per-
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cent of inpatient days are covered by private insurance, if the hospital is in a

health manpower shortage area in a State that has a freedom-of-choice waiver to

permit selective contracting for inpatient hospital services. Requires that the

additional payment for such a hospital be at least half of the amount paid under

the State plan for inpatient operating costs, provided that aggregate Medicaid

payments do not exceed the hospital's reasonable costs for providing inpatient and

outpatient care to Medicaid beneficiaries.

(6) Payment on the Basis of Low-Income Utilization Rate.-No provision.

Effective date: (1) is effective July 1, 1990. (2) is effective as if included

in the enactment of OBRA 1981. (3) and (4) are effective as if included in the en-

actment of OBRA 1987. (5) applies to calendar quarters beginning on or after Janu-

ary 1, 1991, and before October 1, 1993, without regard to whether implementing

regulations have been promulgated.

(c) Federally Qualified Health Centers.-Requires States to use Medicare payment

methodology to reimburse federally qualified health centers (FQHC). Requires State

prepaid risk contracts with health maintenance organizationbe an entity rather

than a facility, and to include an outpatient health program or facility operated

by a tribe or tribal organization under the Indian Self-Determination Act (P.L.

93-638) among entities that are FQHCs.

Effective date: Effective as if included in the enactment of OBRA 1989.

(d) Hospice Payments.-Clarifies that the additional amount be paid for dually

eligible nursing facility residents electing hospice under Medicare. Makes con-

forming changes to reflect the elimination of the distinction in Medicaid law

between SNFs and ICFs.

Effective date: Effective as if included in OBRA 1989.

(e) Limitations on Disallowance of Certain Inpatient Psychiatric Hospital Ser-

vices.-Applies restrictions to disallowances for failure to comply with certifica-

tion of need requirements, in cases in which the DHHS Inspector General has initi-

ated or completed review by October 11, 1990, and the disallowance or deferral ac-

tion has not taken at the time of enactment or has not been the subject of a final

judicial determination or administrative decision not subject to judicial review.

Limits the time period of a disallowance for any patient to the period between ad-

mission and the date on which the facility has developed a plan of care or docu-

mented the need for inpatient care. Further limits the disallowance period to

three years before the date of the audit that uncovers a violation, and limits the

disallowance amount to 25 percent of the Federal payment made for the period of

noncompliance.

Effective date: Enactment.

(f) Treatment of Interest on Indiana Disallowance.-Provides that, with respect

to any disallowance of payments for skilled nursing *2575 or intermediate care fa-

cilities (ICFs) or ICFs for the mentally retarded on the grounds that the facilit-

ies were not properly certified during the period June 1, 1982, through September

30, 1984, Indiana may defer payment without interest penalty until all appeals

have been exhausted.

Effective date: Enactment.
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(g) Billing for Services of Substitute Physician.-No provision.

Senate amendment

(a) State Medicaid Matching Payments through Voluntary Contributions and State

Taxes.-Continues the moratorium on regulations pertaining to voluntary contribu-

tions and provider-specific taxes until September 1, 1991.

Effective date: Enactment.

(b) Disproportionate Share Hospitals.-

(1) Clarification of Calculation of Adjustment for Disproportionate Share Hos-

pitals.-No provision.

(2) Federal Financial Participation for Medicaid Capital Payments.-No provision.

(3) Disproportionate Share Formula.-Allows States to use criteria other than

those set forth in the statute for determining whether a facility qualifies as a

disproportionate share hospital, if the criteria were included in a State plan

amendment approved by the Secretary before May 1, 1989. Permits States to continue

using current methods for computing payment adjustments, provided the amount of

each adjustment is reasonably related to services provided to Medicaid or low-

income patients and either (A) the amount of each adjustment is at least as great

as the amount specified in law or (B) in the case of a State plan approved before

December 22, 1987, the aggregate payment adjustments are at least as much as would

have been made under one of the statutory options.

(4) Clarification of Special Rule for State Using Health Insuring Organiza-

tion.-No provision.

(5) Minimum Payment Adjustment for Certain Hospitals.-No provision.

(6) Payment on the Basis of Low-Income Utilization Rate.-Requires that the pay-

ment adjustment for a hospital qualifying on the basis of its low-income utiliza-

tion rate increase in proportion to the amount by which that rate exceeds 25 per-

cent.

Effective date: Enactment.

Federally Qualified Health Centers.-No provision.

(d) Hospice Payments.-No provision.

(e) Limitations on Disallowance of Certain Inpatient Psychiatric Hospital Ser-

vices.-Similar provision, except limits the disallowance period to three fiscal

years before the fiscal year in which a determination by the Secretary of noncom-

pliance is made.

Effective date: Applies to disallowance actions that are pending or for which

there has not been a final judicial decision as of the date of enactment.

(f) Treatment of Interest on Indiana Disallowance.-No provision.

(g) Billing for Services of Substitute Physician.-Provides that, when one physi-

cian's patients are treated by a second physician under an informal reciprocal ar-

rangement (lasting no more than 14 days) or under an arrangement involving per

diem or fee-for-time *2576 compensation (for a period of up to 90 days, or longer

if provided by the Secretary), payment may be made to the first physician, so long

as the claim identifies the physician who actually furnished the service.

H.R. CONF. REP. 101-964 Page 841
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



Effective date: Applies to services furnished on or after the date of enactment.

Conference agreement

9. Miscellaneous Provisions Relating to Payments.-

(a) State Medicaid Matching Payments through Voluntary Contributions and State

Taxes.-The conference agreement on voluntary contributions includes the Senate

amendment with an amendment to extend the moratorium on final regulations re vol-

untary contributions to December 31, 1991. The conference agreement on provider-

specific taxes includes the House bill with an amendment to exclude taxes from a

provider's cost base for purposes of Medicaid reimbursement.

(b) Disproportionate Share Hospitals.-The conference agreement includes item

(1), (3), and (4) of the House bill, and item (6) of the Senate amendment, with

amendments.

(c) Federally Qualified Health Centers.-The conference agreement includes the

House bill with technical amendments.

(d) Hospice Payments.-The conference agreement includes the House bill.

(e) Limitations on Disallowance of Certain Inpatient Psychiatric Hospital Ser-

vices.-The conference agreement includes the Senate amendment.

(f) Treatment of Interest on Indiana Disallowance.-The conference agreement in-

cludes the House bill.

(g) Billing for Services of Substitute Physician.-The conference agreement in-

cludes the Senate amendment with an amendment to follow Medicare policy.

10. Miscellaneous Provisions Relating to Eligibility and Coverage (Sections

4451-4458 of the House bill, sections 6243, 6265, 6266, 6267, and 6271 of the

Senate amendment)

Present law

(a) Providing Medical Assistance for Payments for Premiums for COBRA Continu-

ation Coverage Where Cost Effective.-The Consolidated Omnibus Budget Reconcili-

ation Act of 1985 (COBRA, P.L. 99-272), provided that an employer with 20 or more

employees that offered a group health plan must offer employees the opportunity to

continue coverage under that plan after certain "qualifying events," such as ter-

mination of employment, that would ordinarily end the coverage. For most qualify-

ing events, coverage can continue for 18 months, with the employee responsible for

the premium (up to 102 percent of the premium otherwise applicable). OBRA 89 al-

lowed an extension of coverage up to 29 months for persons with a disability at

the time they terminated employment. For months after the 18th month, the employ-

ee's maximum premium is 150 percent of the premium otherwise applicable.

*2577 State Medicaid programs are permitted to pay health insurance premiums on

behalf of beneficiaries, but only if the beneficiaries meet the financial and oth-

er standards for Medicaid eligibility.

(b) Provisions Relating to Spousal Impoverishment.-The Medicare Catastrophic

Coverage Act included provisions that made major changes in Medicaid's treatment
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of income and resources of a couple when one member of the couple is in a nursing

home and eligible for Medicaid. These provisions addressed "spousal impoverish-

ment" issues and permit the spouse remaining in the community to retain more re-

sources and income than previously had been allowed.

(c) Disregarding German Reparation Payments from Post-Eligibility Treatment of

Income under the Medicaid Program.-No provision.

(d) Amendments Relating to Medicaid Transition Provision.-States are required to

continue Medicaid for 6 months after a family loses AFDC benefits because of in-

creased earnings or hours of employment, if the family received AFDC benefits in 3

of the 6 months preceding the termination. The State must offer an additional 6

months of coverage when the initial period ends, subject to an optional premium

and other limitations. In order to retain eligibility, the family must report on

earnings and child care costs by the 21st day of the 4th, 7th, and 10th months of

the extended coverage. The transition coverage provisions, established by the Fam-

ily Support Act of 1988, expire September 30, 1998.

(e) Clarifying Effect of Hospice Election.-Medicaid law requires terminally ill

beneficiaries electing hospice to waive payment for services that are determined

by the Secretary to be related to the treatment of the individual's terminally ill

condition or that are duplicative of hospice care. Medicaid also specifies that

election procedures must be consistent with those under Medicare. Medicare does

not cover certain non-skilled services that States may cover under their Medicaid

programs, e.g., personal care services.

(f) Clarification of 133 Percent Limit and Clarification of Medically Needy In-

come Levels.-

(1) States may not provide Medicaid to persons with a countable family income

greater than 133 [FN1/3] percent of the State's maximum AFDC payment for a family

of the same size. This restriction does not apply to target groups of pregnant wo-

men and children, qualified Medicare beneficiaries, persons receiving or eligible

for cash assistance (or who would be eligible if they were not in an institution),

and persons in an institution meeting an income standard no higher than 300 per-

cent of the maximum SSI benefit. Although the 133 [FN1/3] percent limit has been

understood as applying only to the "medically needy", Congress has added a number

of additional mandatory or optional Medicaid coverage groups without specifying

whether the limit was intended to apply to them.

(2) In determining eligibility for the aged, blind, and disabled, section 209(b)

States may use more restrictive income and resource standards that those used for

SSI. MCCA (P.L. 100-360) provided that 209(b) States may not use more restrictive

methodologies in determining income and resources than those used under SSI, but

did not modify a conflicting existing provision of law.

*2578 (3) The income limitation for a medically needy family is 133 [FN1/3] per-

cent of the highest amount which would ordinarily be paid under the State's AFDC

plan to a family of the same size without any income or resources. In the case of

a one person family, the "highest amount which would ordinarily be paid" is the

amount determined by the State (on the basis of reasonable relationship to the

amounts payable under AFDC to families of two or more persons) to be payable to a
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family consisting of one person, without any income or resources, if the State's

plan provided for aid to such a family. OBRA 89 prohibits the Secretary from issu-

ing, before December 31, 1990, a final regulation implementing the proposed regu-

lation published on September 26, 1989 (54 Federal Register 39421) insofar as it

changes in any way the methods for establishing the medically needy income level

for single individuals currently used by any State.

(g) Codification of Coverage of Rehabilitation Services.-Rehabilitative services

are among the optional Medicaid benefits States are permitted to offer. Medicaid

regulations define these as medical or remedial services recommended by a physi-

cian or other licensed practitioner and designed to reduce physical or mental dis-

ability and restore an individual to the best possible functional level.

(h) Personal Care Services.-Some State Medicaid programs cover personal care

services, such as assisting with administration of medications and basic personal

hygiene, eating, grooming, and toileting, which can help persons who would other-

wise require institutional care to remain at home. Although personal care services

are not among the optional Medicaid services included in statute, the Secretary

has authorized coverage of personal care services in a beneficiary's home under a

general authority to approve the inclusion of additional medical or remedial ser-

vices in a State Medicaid plan. The services are defined in Medicaid regulations

as those provided in a recipient's home provided by a qualified person who is su-

pervised by a registered nurse and who is not a member of the individual's family,

pursuant to a plan of treatment prescribed by a physician.

(i) Medicaid Coverage of Alcoholism and Drug Dependency Treatment Services.-

There is no explicit statutory provision for treatment of alcoholism or drug de-

pendency under Medicaid, although some treatment such as detoxification or meth-

adone maintenance may be provided under physician's, inpatient hospital, clinic,

or other covered services. States are permitted to provide Medicaid coverage to

individuals under age 21 in psychiatric hospitals, or to individuals over age 65

in institutions for mental diseases (IMDs). However, current law does not allow

States to cover individuals who are over age 21 and under age 65 in IMDs.

(j) Medicaid Spenddown Option.-States are permitted to provide Medicaid coverage

to "medically needy" individuals-persons who fall into one of the categories

covered by the State, and whose income and resources are above categorically needy

standards but below the medically needy standards established by the State. Many

persons become medically needy only after they have incurred medical expenses suf-

ficient to reduce their incomes and/or resources to medically needy levels. This

process is known as *2579 spenddown. Individuals may incur regular expenses that

make them newly eligible periodically.

(k) Optional State Medicaid Disability Determinations Independent of the Social

Security Administration.-A State may choose to contract with the Social Security

Administration (SSA) for determinations of eligibility for SSI disability bene-

fits. (Such agreements are authorized by section 1634 of the Social Security Act,

and States entering into them are known as section 1634 States.) The State agency

may retain the responsibility for determining eligibility for persons who apply

only for medical assistance on the basis of disability. A final rule published by
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the Secretary on December 11, 1989, provides that a section 1634 State cannot make

its own determination of disability for Medicaid purposes for an individual whose

SSI application is still in process at SSA (unless the period for determining

Medicaid eligibility has expired or the individual cites different grounds for

disability) or for an individual determined by SSA not to be disabled within the

12-month period before the Medicaid application.

House bill

(a) Providing Medical Assistance for Payments for Premiums for COBRA Continu-

ation Coverage Where Cost Effective.-Allows a State Medicaid program the option of

paying COBRA continuation premiums for individuals who are eligible for COBRA cov-

erage, whose family income is no more than 100 percent of the Federal poverty

level, and whose resources are no more than twice the limit applicable for SSI in

the State, if the State determines that resulting savings in Medicaid costs are

likely to exceed the cost of the premiums. Provides that income and resources are

to be determined according to the State's methodology for SSI, except that in-

curred costs for medical or remedial are not to be taken into account.

Effective date: Applies to medical assistance furnished on or after January 1,

1991.

(b) Provisions Relating to Spousal Impoverishment.-Includes clarifying amend-

ments to spousal impoverishment provisions of Medicaid law: Provides that the as-

sessment and allocation of a couple's resources is to occur only at the beginning

of the first continuous period of institutionalization beginning after September

30, 1989. Provides clarifications with regard to the non-application of State com-

munity property laws and transfer of resources to the community spouse.

Effective date: Effective as if included in the Medicare Catastrophic Coverage

Act of 1988.

(c) Disregarding German Reparation Payments from Post-Eligibility Treatment of

Income under the Medicaid Program.-Provides that reparation payments made by the

Federal Republic of Germany shall be disregarded in determining the income of in-

dividuals who are already eligible for Medicaid and who are institutionalized or

receiving services under a home and community-based services program.

Effective date: Applies to treatment of income for months beginning more than 30

days after enactment.

*2580 (d) Amendments Relating to Medicaid Transition Provision.-Makes the trans-

ition coverage provisions permanent. Prohibits a State from requiring reports oth-

er than at the specified intervals and allows a State to continue coverage for a

family that fails to report if the family establishes to the State's satisfaction

that there was good cause for the failure. Provides that a termination for failure

to report may not effect until 10 days after notice is mailed.

Effective date: Effective as if included in the enactment of the Family Support

Act of 1988.

(e) Clarifying Effect of Hospice Election.-Adds to Medicaid law a clarification

that, in electing hospice care, a Medicaid beneficiary waives payment for services
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for which payment may otherwise be made under Medicare.

Effective date: Enactment.

(f) Clarification of 133 Percent Limit and Clarification of Medically Needy In-

come Levels.-

(1) Clarifies that the income limit applies only to the "medically needy" (and

not to a variety of other optional or mandatory coverage groups not explicitly ex-

empt from the limit under current law).

(2) Modifies the conflicting provision to clarify that methodologies used by

section 209(b) States in determining income and resources for the aged, blind, and

disabled may be less restrictive, but not more restrictive, that those used under

SSI.

(3) Permits a State to base medically needy eligibility for single persons on an

AFDC payment standard for a family of two, if the State plan provided for such

policy as of June 1, 1989.

Effective date: (1) and (2) Effective as included in the enactment of OBRA 1986.

(3) Enactment.

(g) Codification of Coverage of Rehabilitation Services.-Incorporates the regu-

latory definition in the statute, with minor changes.

Effective date:-Enactment.

(h) Personal Care Services.-Requires that Federal matching payments for Min-

nesota include payments for personal care, defined as services (1) prescribed by a

physician for an individual in accordance with a plan of treatment, (2) provided

by a person who is qualified to provide such services who is not a member of the

individual's family, (3) supervised by a registered nurse, and (4) furnished in a

home or other location; but does not include such services furnished to an inpa-

tient or resident of a hospital or nursing facility.

Effective date:-Enactment and also applies to personal care services furnished

before such date pursuant to regulations in effect as of July 1, 1989.

(i) Medicaid Coverage of Alcoholism and Drug Dependency Treatment Services.- No

provision.

(j) Medicaid Spenddown Option.-No provision.

(k) Optional State Medicaid Disability Determinations Independent of the Social

Security Administration.-No provision.

Senate amendment

(a) Providing Medical Assistance for Payments for Premiums for COBRA Continu-

ation Coverage Where Cost Effective.-

(b) Provisions Relating to Spousal Impoverishment.-No provision.

*2581 (c) Disregarding German Reparation Payments from Post-Eligibility Treat-

ment of Income under the Medicaid Program.-No provision.

(d) Amendments Relating to Medicaid Transition Provision.-No provision.

(e) Clarifying Effect of Hospice Election.-No provision.

(f) Clarification of 133 Percent Limit and Clarification of Medically Needy In-

come Levels.-
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(1) No provision.

(2) No provision.

(3) Similar provision.

Effective date:-Enactment.

(g) Codification of Coverage of Rehabilitation Services.-No provision.

(h) Personal Care Services.-Includes in Medicaid's definition of home health

services personal care services (1) prescribed by a physician for an individual in

accordance with a plan of treatment, (2) provided by an individual who is quali-

fied to provide such services and who is not a member of the individual's family,

(3) supervised by a registered nurse, and (4) furnished in a home or other loca-

tion; but not including such services furnished to an inpatient or resident of a

nursing facility, such as adult day care settings or congregate living arrange-

ments.

Effective date: Effective for home health services provided January 1, 1991,

through December 31, 1993.

(i) Medicaid Coverage of Alcoholism and Drug Dependency Treatment Services.-

Clarifies current policy by amending section 1905(a) of the Social Security Act to

prohibit exclusion of a service (including counseling) solely because it is

provided as a treatment service for alcoholism or drug dependency.

Effective date: Enactment.

(j) Medicaid Spenddown Option.-Permits States to apply an alternative methodo-

logy for establishing medically needy eligibility. Medicaid applicants would have

the option of establishing eligibility after paying the anticipated amount of reg-

ularly incurred expenses to the State, instead of becoming eligible only after in-

curring expenses. Federal financial participation would be available only for

State expenditures in excess of the amount paid in.

Effective date: Enactment.

(k) Optional State Medicaid Disability Determinations Independent of the Social

Security Administration.-Provides that a State may furnish Medicaid to an other-

wise eligible person on the basis of the State's own determination of disability

or blindness during the period before SSA makes a final determination of disabil-

ity or blindness, provided that the State uses the criteria set forth in SSI law.

Requires the General Accounting Office to study the appropriateness of using SSI

disability and blindness criteria, including durational requirements, for Medicaid

eligibility purposes. Requires that a report on the study and any recommendations

be submitted to Congress and to the Secretary by January 1, 1992.

Effective date: Enactment.

*2582 Conference agreement

10. Miscellaneous Provisions Relating to Eligibility and Coverage.-

(a) Providing Medical Assistance for Payments for Premiums for COBRA Continu-

ation Coverage Where Cost Effective.-The conference agreement includes the House

bill, with an amendment limiting application of the provision to employers with 75

or more employees.
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(b) Provisions Relating to Spousal Impoverishment.-The conference agreement in-

cludes the House bill.

(c) Disregarding German Reparation Payments from Post-Eligibility Treatment of

Income under the Medicaid Program.-The conference agreement includes the House

bill.

(d) Amendments Relating to Medicaid Transition Provision.-The conference agree-

ment does not include the House bill.

(e) Clarifying Effect of Hospice Election.-The conference agreement includes the

House bill.

(f) Clarification of 133 Percent Limit and Clarification of Medically Needy In-

come Levels.-The conference agreement includes item (3) of the House bill.

(g) Codification of Coverage of Rehabilitation Services.-The conference agree-

ment includes the House bill.

(h) Personal Care Services.-The conference agreement includes the House bill in

fiscal years 1991 through 1994, and the Senate amendment in fiscal year 1995.

(i) Medicaid Coverage of Alcoholism and Drug Dependency Treatment Services.- The

conference agreement includes the Senate amendment.

(j) Medicaid Spenddown Option.-The conference agreement includes the Senate

amendment.

(k) Optional State Medicaid Disability Determinations Independent of the Social

Security Administration.-The conference agreement includes the Senate amendment.

11. Miscellaneous Provisions Relating to Health Maintenance Organizations.

(Section 4461 of the House bill, section 6273 of the Senate amendment)

Present law

(a) Requirements for Risk-Sharing Health Maintenance Organizations Under Medi-

caid.-

(1) HMO Minimum Membership Requirements.-No provision.

(2) Application of Minimum Enrollment, Patient Mix, and Financial Solvency Re-

quirements.-An HMO or similar organization with a risk-sharing contract must gen-

erally have an enrolled population of which no more than 75 percent are Medicare

or Medicaid beneficiaries; there are exceptions for certain federally funded cen-

ters, pre-1970 contractors, and other specified organizations. Organizations that

are not federally qualified HMOs (HMOs determined by the Secretary to meet stand-

ards set forth in Title XIII of the Public Health Service Act) must also provide

adequate assurances against the risk of insolvency and must report to the State on

transactions with related entities.

*2583 (3) Prohibition Against Physician Incentive Payments.-OBRA 1986 prohibited

hospitals and health maintenance organizations (HMOs) or similar entities with a

risk contract under Medicare or Medicaid from making payments to a physician, dir-

ectly or indirectly, as an inducement to reduce or limit services provided to be-

neficiaries or enrollees. For HMOs, the effective date has been delayed until

April 1, 1991.
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(b) Special Rules and Medicaid Enrollment Waiver.-

(1) Waiver of 75 Percent Rule for Public Entities.-States may generally enter

into Medicaid risk contracts only with HMOs or similar organizations no more than

75 percent of whose enrollment consists of Medicare or Medicaid beneficiaries. The

requirement may be modified or waived for an HMO that is a public entity if the

Secretary determines that special circumstances warrant the modification and the

HMO is making reasonable efforts to enroll persons other than Medicare/Medicaid

beneficiaries.

(2) Extending Special Treatment to Medicare Competitive Medical Plans.- Medicaid

beneficiaries enrolling in federally qualified HMOs (those determined by the Sec-

retary to meet the requirements of Title XIII of the Public Health Service Act) or

certain organizations receiving Federal grant funds may be required to remain en-

rolled for a period of up to 6 months; the State may agree to continue payment to

the HMO on behalf of an enrollee for up to 6 months even if the enrollee loses

Medicaid eligibility (these provisions are known as "lock-in" and "guaranteed en-

rollment period," respectively).

(3) Automatic 1-month Reenrollment for Short Periods of Ineligibility.-A Medi-

caid beneficiary may lose eligibility for a short interval and then be determined

eligible again. In some States, if such an individual was enrolled under a Medi-

caid HMO contract at the time eligibility was terminated, the State will automat-

ically reenroll the individual in the same HMO when eligibility is reestablished.

This practice is not explicitly authorized by law.

(4) Elimination of Provisional Qualification for HMOs.-Before 1981, States could

contract with an HMO only if the HMO was federally qualified or "provisionally

qualified," having applied for Federal qualification and awaiting final determina-

tion. OBRA 1981 permitted States to make their own determinations that an HMO was

eligible for a contract, rendering the "provisionally qualified" category obsol-

ete.

(5) Medicaid Enrollment Waiver.-No provision.

Effective date: Enactment.

(c) Extension and Expansion of Minnesota Prepaid Medicaid Demonstration

Project.-

(1) Extends the waiver through June 30, 1996, and permits expansion of the

project to other counties if the expansion will not result in greater Medicaid ex-

penditures than would otherwise have been made.

(2) No provision.

Effective date: Enactment.

(d) Treatment of Dayton Area Health Plan.-Exempts the Dayton Area Health Plan

from the 75 percent Medicare/Medicaid enrollment maximum for the 5-year period be-

ginning on the date the *2584 Secretary granted the plan a Medicaid waiver under

section 2175 of OBRA 1981.

Effective date: Enactment.

(e) Treatment of Certain County-Operated Health Insuring Organizations.- Exempts

up to three county-operated HMOs that became operational on or after January 1,

1986, and that are designated by the State of California from statutory require-
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ments for Medicaid HMO contracts. The HIOs must be subject to California's own

regulatory system for prepaid plans, must enroll all the Medicaid beneficiaries in

the county (except qualified Medicare beneficiaries), must assure a reasonable

choice of providers, must comply with the requirements for payment adjustments for

disproportionate share hospitals, and must pay for children's hospital services

for children with special health care needs at rates established by the California

Medical Assistance Commission. The exemption applies only if the HIOs enroll no

more than 10 percent of all Medicaid beneficiaries in California (not counting

qualified Medicare beneficiaries).

House bill

(a) Requirements for Risk-Sharing Health Maintenance Organizations Under Medi-

caid.-

(1) HMO Minimum Membership Requirements.-Requires that an HMO or similar organ-

ization with a Medicaid risk-sharing contract have a minimum of 5,000 enrollees;

permits the Secretary to make payment for an organization with fewer members if it

serves primarily members residing in a rural area.

(2) Application of Minimum Enrollment, Patient Mix, and Financial Solvency Re-

quirements.-Provides that, if a Medicaid risk-sharing contractor enters into an

arrangement under which another entity provides services on a prepaid or other

risk basis, the subcontractor must meet the 75 percent requirement, the 5,000 en-

rollee requirement added by section (1), and the solvency and reporting require-

ments. Exceptions from all requirements are provided for federally funded health

centers and pre-1970 contractors, and exceptions from the financial and reporting

requirements are provided for federally qualified HMOs.

(3) Prohibition Against Physician Incentive Payments.-Postpones the effective

date for Medicaid only to April 1, 1992.

Effective date: (1) and (2) apply to contract years beginning on or after Janu-

ary 1, 1991. (3) Enactment.

(b) Special Rules and Medicaid Enrollment Waiver.-

(1) Waiver of 75 Percent Rule for Public Entities.-Deletes the requirement that

the Secretary determine that special circumstances warrant a modification before

modifying the 75 percent rule for a public entity.

(2) Extending Special Treatment to Medicare Competitive Medical Plans.- Extends

the lock-in and guaranteed enrollment period options to "competitive medical

plans," organizations which are not federally qualified HMOs but which have

entered into a risk-sharing contract with the Medicare program. Lock-in for such

an organization is permissible if it complies with the 75 percent Medicare/Medi-

caid enrollment maximum.

(3) Automatic 1-month Reenrollment for Short Periods of Ineligibility.- Author-

izes automatic HMO reenrollment for individuals *2585 whose period of ineligibil-

ity is no longer than 2 months, provided that the organization still has a con-

tract.

(4) Elimination of Provisional Qualification for HMOs.-Eliminates provisions re-
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lating to provisionally qualified HMOs.

(5) Medicaid Enrollment Waiver.-No provision.

Effective date: Enactment.

(c) Extension and Expansion of Minnesota Prepaid Medicaid Demonstration

Project.-

(1) Extends the waiver through June 30, 1996.

(2) Authorizes the Secretary to treat an undertaking by the Minnesota Medicaid

agency in the same way as the New Jersey undertaking.

Effective date: Enactment.

(d) Treatment of Dayton Area Health Plan.-No provision.

(e) Treatment of Certain County-Operated Health Insuring Organizations.-No pro-

vision.

Effective date: Enactment.

Senate amendment

(a) Requirements for Risk-Sharing Health Maintenance Organizations Under Medi-

caid.-

(1) HMO Minimum Membership Requirements.-No provision.

(2) Application of Minimum Enrollment, Patient Mix, and Financial Solvency Re-

quirements.-No provision.

(3) Prohibition Against Physician Incentive Payments.-(Section 6153 of the Sen-

ate amendment repeals the prohibition for both Medicare and Medicaid HMOs and sub-

stitutes a system of regulation of physician incentive plans in Medicare HMOs by

the Secretary. See section xxxxxxxxxx.) Provides for a civil money penalty of

$25,000 in cases in which an HMO with a Medicaid contract knowingly makes a direct

and specific individual payment to a physician as an inducement to withhold or

limit a specific medically necessary service to an identifiable patient. Subjects

Medicaid HMOs to the new rules established for Medicare HMOs.

Effective date:

(b) Special Rules and Medicaid Enrollment Waiver.-

(1) Waiver of 75 Percent Rule for Public Entities.-No provision.

(2) Extending Special Treatment to Medicare Competitive Medical Plans.-No provi-

sion.

(3) Automatic 1-month Reenrollment for Short Periods of Ineligibility.-No provi-

sion.

(4) Elimination of Provisional Qualification for HMOs.-No provision.

(5) Medicaid Enrollment Waiver.-Requires the Secretary to approve waivers of the

75 percent Medicare/Medicaid enrollment maximum after: (a) conducting a study of

situations in which the limit is impractical or other means of assuring quality

and fiscal soundness could be used; (b) publishing by April 1, 1991, for review

and comment a set of minimum standards for waiver eligibility; and (c) publishing

a final notice of revised standards. Provides that waivers shall initially be ap-

proved for 3 years, with renewals as established by the Secretary.

*2586 Conference agreement

H.R. CONF. REP. 101-964 Page 851
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



11. Miscellaneous Provisions Relating to Health Maintenance Organizations.-

(a) Requirements for Risk-Sharing Health Maintenance Organizations Under Medi-

caid.-The conference agreement does not include the House bill.

(b) Special Rules nd Medicaid Enrollment Waiver.-The conference agreement in-

cludes the House bill.

(c) Extension and Expansion of Minnesota Prepaid Medicaid Demonstration

Project.-The conference agreement includes the House bill.

(d) Treatment of Dayton Area Health Plan.-The conference agreement does not in-

clude the House bill.

(e) Treatment of Certain County-Operated Health Insuring Organizations.-The con-

ference agreement includes the House bill.

12. Miscellaneous Provisions Relating to Demonstration Projects and Home and

Community-Based Waivers (Sections 4471-4474 of the House bill; sections 6261-

6263, 6270, 6272, and 6276 of the Senate amendment)

Present law

(a) Medicaid Long-Term Care Insurance Demonstration Project.-In most States,

Medicaid will cover the cost of long-term care for low-income elderly individuals

who are entitled to benefits under the Supplemental Security Income (SSI) program.

In order to qualify for SSI, a person must have resources and income below certain

levels.

A state may also cover long-term care for elderly individuals with incomes ex-

ceeding SSI eligibility levels in several ways. First, a State may establish high-

er income standards for elderly individuals in nursing facilities. The income

levels for these individuals may not exceed 300 percent of the SSI benefit level

for an individual. Second, a State may elect to cover under its Medicaid program

elderly persons with income below 100 percent of poverty. Third, a State may es-

tablish a "medically needy" program under which an individual with income exceed-

ing Medicaid eligibility levels becomes eligible for long-term care by incurring

expenses for medical care that reduce his or her income to a level specified by

the State. This process is known as "spending down."

Once an individual with income exceeding SSI levels becomes eligible for Medi-

caid, this person is required to contribute to the cost of care all income in ex-

cess of amounts that are disregarded for personal needs and other purposes. This

is known as the "post-eligibility treatment of income."

Medicaid law has other provisions requiring States to prohibit the transfer of

assets for less than fair market value in order to gain Medicaid coverage for

needed care. Medicaid also allows States to place liens on the property of certain

Medicaid beneficiaries and permits States to defray the cost of Medicaid assist-

ance paid on behalf of nursing home residents through estate recovery.

(b) Payment Under Waivers of Freedom of Choice of Hospital Services.-

*2587 (1) Timely Payment.-Section 2175 of OBRA 81 permitted a State to obtain a

waiver of certain Medicaid requirements, including the beneficiary's right to
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choose a provider of services, in order to establish a system of selective con-

tracting with providers. Medicaid law includes requirements that States pay health

care practitioners, such as physicians, on a timely basis, but makes no such pro-

vision for other types of providers, such as hospitals.

(2) Reasonable and Adequate Payment.-States must reimburse hospitals at rates

that are reasonable and adequate to meet the costs that must be incurred by effi-

ciently and economically operated facilities in providing quality care.

(c) Home and Community-Based Services Waivers.-

(1) Clarifying Definition of Room and Board.-Section 2176 of OBRA 81 permitted

States to obtain waivers of certain Medicaid requirements in order to establish a

home and community-based service program for a defined population (such as the

aged or the mentally retarded) of persons who would otherwise require long-term

institutional care. Costs for room and board are excluded from those which a State

may include as Medicaid costs under a waiver.

(2) Treatment of Persons with Mental Retardation or a Related Condition in a De-

certified Facility.-In order to obtain a section 2176 waiver, the State must

demonstrate that average per capita Medicaid costs for waiver participants are no

greater than would have been incurred in the absence of the waiver.

(3) Scope of Respite Care.-One of the services that may be furnished under a

home and community-based services waiver is respite care, services that allow fam-

ily or other voluntary caregivers to take time away from their responsibility for

a patient's care.

(4) Permitting Adjustment in Estimates to Take into Account Preadmission Screen-

ing Requirement.-OBRA 1987 established requirements for screening of mentally re-

tarded or mentally ill patients before admission to a nursing facility, to determ-

ine whether alternative treatment is more appropriate. The requirements apply to

all persons admitted on or after January 1, 1989.

(5) Waiver Baseline Under Section 1915(d) Waiver.-OBRA 1987 established a "sec-

tion 1915(d)" waiver option, under which a State could provide home and community-

based services if it agreed to accept a cap on its total expenditures for long-

term care for the elderly, including those served under the waiver and those in

nursing homes. The cap is updated annually to reflect increases in the State's

elderly population and in a "market basket" index of the prices of long-term care

related goods and services. There is no provision for adjustment of the cap to re-

flect changes in nursing home costs resulting from changes in Medicaid law, such

as the nursing home reform provisions of OBRA 1987.

(6) Freedom of Choice of Case Managers.-Waivers to provide home and community-

based services may not include a waiver of the requirement that beneficiaries must

be permitted to obtain covered services from any qualified provider of their

choice.

(d) Provisions Relating to Frail Elderly Demonstration Project Waivers.-OBRA 86

required the Secretary to grant waivers of certain Medicare and Medicaid require-

ments to not more than 10 public or nonprofit private community-based organiza-

tions to provide *2588 health care on a capitated basis to the frail elderly at

risk of institutionalization. The terms and conditions of the waivers were to be
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substantially the same as those for On Lok, a project in San Francisco that has

provided services to frail elderly at risk of institutionalization.

(e) Demonstration Projects to Study the Effects of Allowing States to Extend

Medicaid Coverage to Certain Low-Income Families not Otherwise Qualified to Re-

ceive Medicaid Benefits.-No provision.

(f) Demonstration: Respite Care.-Medicaid does not cover respite care services

except where provided under a home and community-based services waiver approved by

the Secretary under section 1915(c) of Medicaid law. OBRA 86 established a Medi-

caid respite care demonstration project in the State of New Jersey. This project

is intended to determine the extent to which respite services will delay or avert

the need for institutional care and how such services can enhance and sustain the

role of the family in providing long-term care services for elderly and disabled

individuals at risk of institutionalization. The project was to be conducted for a

maximum of 4 years (FY 1987 through FY 1990), plus an additional period of up to 6

months for final evaluation and reporting. Federal payments for the project were

limited to $1 million for FY 1987 and $2 million for each of the following years.

The start-up of the project was delayed for a number of reasons.

(g) Demonstration Project to Provide Medicaid Coverage for HIV-Positive Indi-

viduals and Certain Pregnant Women Determined to Be at Risk of Contracting the HIV

Virus.-No provision.

(h) Mental Health Facility Certification Demonstration Project.-A hospital may

be deemed to meet Medicaid and Medicare participation standards if it is accred-

ited by the Joint Commission on Accreditation of Healthcare Facilities (JCAHO).

All other types of institutional providers are subject to direct review by State

certification agencies.

House bill

(a) Medicaid Long-Term Care Insurance Demonstration Project.-Authorizes the Sec-

retary of HHS to approve State demonstration projects under which persons who are

65 years of age or older and who have exhausted benefits under qualified private

long-term care insurance policies to become eligible for Medicaid coverage of

their long-term care costs under special eligibility rules pertaining to income

and assets as described below.

(1) Special Eligibility Provisions.-Provides that in determining initial eligib-

ility for Medicaid assistance for long-term care that (a) the income of the bene-

ficiary who is 65 years of age or older and who has exhausted benefits under the

qualified long-term care insurance policy be disregarded; and (b) the valuation of

assets of the beneficiary be reduced by the amount of protection provided under

the long-term care insurance policy or $75,000 (indexed from December 1991 for in-

flation, as measured by the Consumer Price Index for all urban consumers),

whichever is less. For purposes of post-eligibility treatment of income and as-

sets, provides that the amount the beneficiary would be required to contribute to-

ward the cost of long-term care services would be the same as for other persons

entitled to Medicaid assistance for these services under the *2589 State plan, ex-
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cept for the assets that can be protected as specified above. Provides that a

State Medicaid plan may not discriminate in services covered or otherwise, against

any individual based on whether or not the individual participates in a demonstra-

tion project.

(2) Definitions.-Defines the following terms:

"Covered long-term care beneficiary" means an individual who at any time pur-

chases benefits under a qualified long-term care insurance policy, and who volun-

tarily elects, at the time of purchase of the policy, to participate in the

project.

"Long-term care services" means medical assistance for the following items and

services, to the extent the State Medicaid plan otherwise covers such services:

(a) nursing facility services; (b) home health services (described in Medicaid

law); (c) private duty nursing services; (d) case management services; (e) home-

maker/home health aide services; (f) personal care services; (g) adult day health

services; (h) respite care.

"State Medicaid plan" means the plan of medical assistance of a State approved

under title XIX of the Social Security Act.

"Qualified long-term care insurance policy" means a long-term care insurance

policy that meets the requirements specified below.

(3) Terms of Projects.-Establishes terms of the projects:

(A) General.-Prohibits the Secretary from approving any project unless it meets

the following requirements: (1) The terms of the project are disclosed to each in-

dividual before the individual is enrolled; and (2) the qualified long-term care

insurance made available in connection with the project cannot, or otherwise lim-

it, payment under the policy in any manner because the insured is eligible for, or

payment may be made, for services under any public program (including the Medicare

or Medicaid programs).

(B) Limit on Number of Lives Insured under All Projects.-Requires that the Sec-

retary approve projects in a manner that assures that there are never more than

25,000 covered long-term care beneficiaries under all the projects. Provides that

the Secretary may require that a project of a State must permit enrollment of a

minimum number of covered long-term care beneficiaries.

(C) Waiver of Certain Requirements.-Provides that the Secretary may waive the

following requirements for covered long-term care beneficiaries to the extent re-

quired to carry out the project: sections 1901, 1902(a)(1), 1902(a)(10),

1902(a)(17), and 1903(f), relating to required eligibility and benefits; and sec-

tions 1902(a)(14) and 1916(b), relating to premiums and cost-sharing.

(4) Limitation on Payments.-Provides that Federal matching payments may not be

made for long-term care services for persons 65 years of age or older during a

year in which the project is in effect to the extent that expenditures exceed the

projected amount (determined by the Secretary at the time of approval of the

project) that the State would have spent for these services during the year, if

the project had not been in effect.

(5) State Assurances.-Prohibits the Secretary from approving State applications

for a project unless the State provides satisfactory assurance that-
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(a) aggregate expenditures under the plan for long-term care services for indi-

viduals 65 years of age or older in any fiscal year *2590 under the project will

not exceed the aggregate expenditures for such services for these individuals in

the fiscal year in the absence of the project;

(b) there will be no reduction or limitation of benefits to any individual eli-

gible for medical assistance under the State Medicaid plan as a result of opera-

tion of the project;

(c) the State will continue to make long-term care services available under its

Medicaid plan, at least to the extent these services are made available under its

plan before the date of approval and could continue to be provided consistent with

law;

(d) the State will not permit the sale of any qualified long-term care insurance

policy under the project unless the State has determined that the policy meets re-

quirements specified below and meets standards at least as stringent as those set

forth in the NAIC Long-Term Care Insurance Model Act, as of June 1989 (to the ex-

tent not inconsistent with the requirements specified below);

(e) in the sale of long-term care insurance policies not covered under the

project, the State will require, at or before the time of sale of a policy, that

there be a disclosure of the fact that purchase of the policy will not provide po-

tential benefits under Medicaid;

(f) the State will guarantee the payment of benefits under qualified long-term

care insurance policies sold under the project (Federal matching payments would

not be available with respect to a State's performance of the guarantee);

(g) the State covers under its Medicaid plan pregnant women and children under

the age of one with income up to 185 percent of poverty;

(h) the State is in compliance with various requirements for nursing facilities

participating in Medicaid;

(i) nursing facilities participating in Medicaid establish and maintain identic-

al policies and practices regarding admission for all individuals regardless of

whether or not the individuals are participating in the project;

(j) the State has actuarial guidelines regarding, and actuaries capable of eval-

uating, actuarial submissions of companies seeking to offer qualified long-term

care insurance policies under the project; and

(k) the State has provided for a program of counseling residents of the State on

the purchase of long-term care insurance policies and alternative financial option

for protection of assets.

(6) Requirements for Qualified Long-Term Care Insurance Policies.-Provides that

qualified long-term care insurance policies meet the following requirements:

(a) Standard Format and Disclosure.-Each policy, and application for policy,

must be written in simple, easily understood English in a standard format

(established by the State) providing standardized terms and disclosure. Marketing

materials must be written or otherwise state in simple, easily understood English.

No policy may be sold (or offered for sale) unless there is disclosed in writing,

no later than the time of sale of the policy, (1) the proportion of premiums col-

lected (and interest and other revenues derived therefrom) which will be applied
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to payment of benefits, and (2) the potential Medicaid benefits associated with

the demonstration project with purchase of a policy.

*2591 (b) Minimum Loss-Ratio.-The policy must guarantee over time, using gener-

ally accepted actuarial standards, that at least 70 percent of the amount of the

premiums (and interest and other revenues derived therefrom) will be paid on bene-

fits under the policy.

(c) Standard Minimum Benefits.-Each policy must cover at least nursing facility

services and home and community-based care (personal care services including home

health aide and homemaker services, home health services, and respite) up to the

maximum dollar level of benefits provided under the plan. The policy may not im-

pose any limits on the duration of the period of services under the policy, other

than the maximum dollar level of benefits (which shall apply uniformly to all ser-

vices). The payment levels established for services under the plan must be adjus-

ted at least annually to reflect the percentage increase in the Consumer Price In-

dex for All Urban Consumers.

(d) Specification of Maximum Dollar Level of Benefits.-Each policy must specify

a maximum dollar level of benefits. This maximum must be increased, in each year

after the year following the year of its issuance, by the percentage increase in

the Consumer Price Index for All Urban Consumers.

(e) Determination of Benefit Eligibility.-Each policy must use a standard for-

mula, set by the State and based on a uniform assessment instrument specified by

the State, to determine the level of care appropriate for each case. The formula

must be applied by the State or a case-management agency which is independent of

the issuer of the policy. A policy may not condition or limit eligibility for non-

institutional benefits to the need for or receipt of institutional services; for

home care services to the need for or receipt of nursing care; or for any benefits

on the medical necessity for such benefits. Each policy must provide for and spe-

cify procedures (meeting reasonable standards specified by the State) for the ap-

peal of determinations of level of care.

(f) Limitation Based on Pre-Existing Condition.-A policy may not limit or delay

an individual's eligibility for benefits based on a pre-existing condition, except

that it may deny payments during the first 6 months of coverage for treatment for

any condition that existed during the 6 months before the date of the purchase of

the policy.

(g) No Post-Claims Conditioning and Guaranteed Renewable.-After a policy has

been issued, the issuer may not deny claims under the policy under any grounds

other than fraud or a knowing misrepresentation in the application for the policy

or deny renewal of coverage other than on such grounds or the failure to make

timely payment of premiums.

(h) Medical Underwriting, Premiums, and Cost-Sharing.-

(1) No Medical Underwriting.-An individual may not be discriminated against in

the offering, renewal, or benefits under a policy based on the individual's medic-

al condition, except that the issuer of a policy may deny initial issuance to an

individual receiving long-term care services at the time of the application for a

policy. The prohibition on medical underwriting would not prevent the issuer of a
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policy from varying the premiums based on the age classification of persons at the

time of the issuance of the policy.

*2592 (2) Level Premiums.-Each policy must have periodic premiums that are the

same for all individuals in the same age group who purchased the policy when they

were in the same age group. The premium rates must be guaranteed for the duration

of the policy and must be suspended during any period in which benefits are pay-

able under the policy.

(3) Nonduplication of Medicare Benefits.-Each policy must provide that, to the

extent required under Medicare secondary payer provisions, benefits are not pay-

able under the policy for services for which payment may be made under Medicare.

(4) Reduced Paid-Up Provision.-Each policy must have a provision under which, if

the policy lapses after 5 or more years of coverage, the policy will provide,

without payment of any additional premiums, benefits equal to at least 30 percent

of the maximum dollar level of benefits available at term, and, after subsequent

periods of coverage, the policy will provide, without payment of any additional

premium, benefits equal to at least an increased percentage established by the

Secretary) of the maximum dollar level of benefits available at term.

(5) Additional Consumer Protections.-Each policy must meet such standards relat-

ing to compensation arrangements, advertising, marketing, and appropriateness of

purchase which the Secretary finds are equal to or more stringent than the re-

quirements specified in sections 12, 15, 16, and 17 of Model Regulation to Imple-

ment the NAIC Medicare Supplement Insurance Minimum Standards Act, as adopted by

the National Association of Insurance Commissioners as of December 7, 1989.

(i) Access to Information.-The issuer of the policy will make available to the

State and the Secretary (upon request) information on the utilization of benefits

and payments under the policy, the health status of individuals purchasing the

policies, and such other information as the Secretary may require, including in-

formation on lapse rates, rescissions, application denials, payment denials, and

complaints received.

(7) Prohibited Sales Practices.-Provides that each individual selling or offer-

ing for sale a long-term care insurance policy under the demonstration project has

a duty of good faith and fair dealing to the purchaser or potential purchaser of a

policy. Specifies that the individual selling or offering for sale a policy may

not complete the medical history portion of an application; may not knowingly sell

a policy to provide benefits to a person who is eligible for Medicaid; and may not

sell a policy knowing that the policy provides coverage that duplicates coverage

already provided and may not sell a policy unless the individual (or representat-

ive of the individual) provides a written statement to the effect that the cover-

age does not duplicate other coverage in effect. Provides that any person who

sells a policy under the demonstration in violation of State requirements for

qualified policies or who violates the above requirements will be subject to a

civil money penalty of not to exceed $25,000 for each violation. Specifies that

the provisions of sections 1128A of the Social Security Act (civil money penal-

ties) will apply, with certain exceptions, to these penalties.

(8) Application, Duration, and Eligibility.-Provides that an application for ap-
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proval of a demonstration project will be deemed *2593 granted unless the Secret-

ary, within 90 days after the date of its submission, either denies the applica-

tion in writing or informs the State in writing of any additional information

which is needed in order to make a final determination on the application. Spe-

cifies that after the date the Secretary receives the additional information, the

application will be deemed granted unless the Secretary, within 90 days, denies

the application. Provides that any termination of a project shall not affect

covered long-term care beneficiaries who purchased qualified long-term care insur-

ance policies before the termination date.

(9) Annual State Reports.-Requires the States to report annually (during the

project) to the Secretary on-

(a) the number of individuals enrolled in the demonstration project in the

State;

(b) the number of enrollees actually receiving long-term care services under the

demonstration (whether through long-term care insurance or Medicaid);

(c) the number of enrollees actually receiving long-term care in the form of

medical assistance;

(d) the average income, age, and assets of each enrollee; and

(e) the number and characteristics of private insurers with policies approved by

the State under the demonstration.

(10) Secretary's Reports.-Requires the Secretary to submit to Congress reports

on the demonstration projects. Requires that the first report be submitted in 1997

and subsequent reports be submitted each 6th year thereafter until 2021. Requires

that each report summarize and analyze information reported by the State (as spe-

cified above) and that it evaluate the cost effectiveness of the projects.

Effective date: Enactment.

(b) Payment Under Waivers of Freedom of Choice of Hospital Services.-

(1) Timely Payment.-Extends prompt payment requirements to any type of provider

participating under a selective contracting waiver.

(2) Reasonable and Adequate Payment.-No provision.

Effective date: (1) is effective as of the first calendar quarter beginning more

than 30 days after enactment.

(c) Home and Community-Based Services Waivers.-

(1) Clarifying Definition of Room and Board.-Provides that the "room and board"

exclusion does not apply to the share of rent and food costs attributable to an

unrelated caregiver who is residing with a waiver participant and without whom the

participant would require institutional care.

(2) Treatment of Persons with Mental Retardation or a Related Condition in a De-

certified Facility.-Provides that, in estimating per capita costs in the absence

of a waiver for persons with mental retardation or a related condition who are

residents of an ICF-MR whose Medicaid participation has been terminated, the State

may use the costs that would have been incurred if the facility had not been ter-

minated.

(3) Scope of Respite Care.-Provides that, so long as a State meets the cost-

effectiveness test for a waiver, the Secretary may not limit the hours or days of
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respite care that may be provided.

*2594 (4) Permitting Adjustment in Estimates to Take into Account Preadmission

Screening Requirement.-Provides that, in the case of a waiver program for the men-

tally retarded, a State may revise its per capita cost estimates to take into ac-

count increases in ICF-MR or habilitation facility costs resulting from implement-

ation of the pre-admission screening requirement.

(5) Waiver Baseline Under Section 1915(d) Waiver.-No provision.

(6) Freedom of Choice of Case Managers.-No provision.

Effective date: (1) applies to services furnished on or after the date of enact-

ment. (2) applies as if included in the enactment of OBRA 1981, but applies only

to facilities whose Medicaid participation is terminated after enactment. (3) ap-

plies as if included in the enactment of OBRA 1981. (4) Enactment.

(d) Provisions Relating to Frail Elderly Demonstration Project Waivers.- Expands

the number of frail elderly demonstrations eligible for waivers from 10 to 15 and

prohibits the Secretary from requiring an organization receiving an initial waiver

on or after October 1, 1990, to provide services under Medicare on a capitated or

other risk basis during the first 2 years of the waiver. Also applies spousal im-

poverishment protections to persons receiving services under the frail elderly

demonstration.

Effective date: Enactment.

(e) Demonstration Projects to Study the Effects of Allowing States to Extend

Medicaid Coverage to Certain Low-Income Families not Otherwise Qualified to Re-

ceive Medicaid Benefits.-No provision.

(f) Demonstration: Respite Care.-No provision.

(g) Demonstration Project to Provide Medicaid Coverage for HIV-Positive Indi-

viduals and Certain Pregnant Women Determined to Be at Risk of Contracting the HIV

Virus.-No provision.

(h) Mental Health Facility Certification Demonstration Project.-No provision.

Senate amendment

(a) Medicaid Long-Term Care Insurance Demonstration Project.-Requires the Sec-

retary of HHS to provide for a demonstration project in the States of Indiana,

Illinois, Wisconsin, Oregon, California, Connecticut, Massachusetts, Missouri, New

York, and New Jersey to cover under Medicaid the long-term care expenses of per-

sons with income and resources above Medicaid eligibility levels, if the individu-

al purchases a State approved long-term care insurance policy covering long-term

care for a period preceding the individual's eligibility for Medicaid.

(1) Special Eligibility Provisions.-No provision.

(2) Definitions.-No provision.

(3) Terms of Projects.-

(A) General.-No provision.

(B) Limit on Number of Lives Insured under All Projects.-No provision.

(C) Waiver of Certain Requirements.-Provides that the Secretary may waive the

following requirements for the project: sections 1901, 1902(a)(10) (A) and (C),
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1903(a)(1), and 1903(f), relating to categorical and income eligibility limits;

sections 1902(a)(10) (A) and (D), relating to amount, duration, and scope of ser-

vices; and to diagnosis, type of illness, or condition; section 1902(a)(10)(E),

relating to *2595 qualified Medicaid beneficiaries; section 1902(a)(23), relating

to freedom of choice; section 1902(a)(1), relating to statewideness; sections

1902(a)(10), matter following (E) and 1902(a)(17), relating to comparability; sec-

tion 1902(a)(14), relating to premiums; section 1902(a)(18), relating to liens and

recovery of assets; sections 1902 (50) and (51), relating to personal needs allow-

ance, protection of community spouse, and transfer of assets.

(4) Limitation on Payments.-No provision.

(5) State Assurances.-Requires that States conducting demonstration projects

provide assurances to the Secretary that-

(a) the estimated average per capita and aggregate expenditures for long-term

care services for individuals under the waiver will not exceed estimated average

per capita and aggregate Medicaid expenditures for such services for these indi-

viduals in the absence of the waiver;

(b) it will continue to make long-term care services available under its Medi-

caid plan to any individual who would be entitled to long-term care services be-

fore the waiver (except to the extent that subsequent Federal legislation spe-

cifically requires changes in eligibility for these services);

(c) it will not approve a long-term care insurance policy unless it meets

standards at least as stringent as those set forth in the National Association of

Insurance Commissioners (NAIC) Long-Term Care Insurance Model Act as of June 1989;

and

(d) expenditures for long-term care services provided to individuals particip-

ating in the projects after the expiration of the projects shall be shared by

State and Federal Governments in accordance with Medicaid formulae in force at the

time.

(6) Requirements for Qualified Long-Term Care Insurance Policies.-No provision.

(7) Prohibited Sales Practices.-No provision.

(8) Application, Duration, and Eligibility.-Requires the Secretary to enter into

an agreement with the States for conducting the demonstration projects and to

award the demonstrations in a budget neutral way. Requires the Secretary to either

approve or disapprove the State's application within 90 days of receipt. If the

Secretary disapproves an application, requires the Secretary within 30 days of

disapproval to notify the State of the reasons for the disapproval and to allow

the State to correct any deficiencies and allow the State to resubmit a corrected

application which the Secretary must approve if it meets the requirements for the

demonstration. Specifies that the demonstration would be for an initial period of

5 years and provides for renewal for an additional 5 years. Provides that an indi-

vidual who participates in a demonstration will remain eligible for long-term care

services under the State Medicaid plan after the expiration of the project.

(9) Annual State Reports.-Similar provisions for items (a) through (c), with a

fourth item: the number and type (commercial, not for profit, and HMO) character-

istics of private insurers with policies approved by the States under the demon-
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strations.

(10) Secretary's Reports.-Requires the Secretary to report to Congress on the

demonstration not later than 4 years after the date of enactment. Requires that

the report summarize and analyze information *2596 reported by the State (as spe-

cified above) and that it evaluate the cost effectiveness of the project and make

recommendations on the desirability and appropriateness of authorizing any State

to make long-term care services available on a similar basis.

Effective date: Enactment.

(b) Payment Under Waivers of Freedom of Choice of Hospital Services.-

(1) Timely Payment.-No provision.

(2) Reasonable and Adequate Payment.-Prohibits the Secretary from waiving the

statutory requirement relating to adequacy of hospital reimbursement rates as part

of a section 2175 selective contracting waiver.

Effective date: (2) is effective for calendar quarters beginning on or after

January 1, 1991.

(c) Home and Community-Based Services Waivers.-

(1) Clarifying Definition of Room and Board.-Similar provision.

(2) Treatment of Persons With Mental Retardation or a Related Condition in a De-

certified Facility.-Similar provision.

(3) Scope of Respite Care.-No provision.

(4) Permitting Adjustment in Estimates To Take into Account Preadmission Screen-

ing Requirement.-No provision.

(5) Waiver Baseline Under Section 1915(d) Waiver.-Requires that the base for the

expenditure cap under a section 1915(d) waiver be adjusted to reflect changes in

cost resulting from legislation.

(6) Freedom of Choice of Case Managers.-Allows the State to restrict the choice

of providers of case management services under a waiver program to those employed

or trained by the State, provided that the State furnishes assurances to the Sec-

retary that the restriction will not substantially limit beneficiaries' access to

waiver services.

Effective date: Enactment.

(d) Provisions Relating to Frail Elderly Demonstration Project Waivers.-No pro-

vision.

Effective date: No provision.

(e) Demonstration Projects To Study the Effects of Allowing States To Extend

Medicaid Coverage to Certain Low-Income Families Not Otherwise Qualified to Re-

ceive Medicaid Benefits.-Requires the Secretary to enter into agreements with at

least 3 and no more than 4 States to conduct demonstrations to study the effect on

access to and costs of health care for uninsured individuals in families with in-

comes below 150 percent of the official poverty line. At least 1, but not more

than 2, of the projects shall be conducted on a sub-State basis in an area that

contains a high percentage of racial or ethnic minorities. The Secretary may not

enter into an agreement with a State unless that State has elected to offer Medi-

caid coverage to all pregnant women, infants, and children at the highest income

standards without application of a resource standard; this requirement, and some
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other Medicaid requirements, may be waived for projects conducted in sub-State

areas. If the Secretary determines it is cost-effective to do so, a project may

use employer coverage, requiring an employer contribution and using Medicaid bene-

fits to the extent they are not available under the employer coverage. Permits ap-

plication of an asset test consistent with the State's tests for AFDC. Does not

provide *2597 for eligibility to begin before the month in which eligibility is

established.

Except in the sub-State projects, prohibits projects from providing nursing fa-

cility, community-based long-term care, or pregnancy-related services. Permits a

State to limit eligibility, or services other that early and periodic screening,

diagnosis and treatment for children under age 18.

No premiums or cost-sharing may be required of individuals with family incomes

below the poverty line. For those with incomes above 100 percent of the poverty

line, the monthly average amount of premiums, coinsurance, and other cost-sharing

must not exceed 3 percent of the family's average gross monthly earnings. Income

determinations must be according to the methodology used under Medicaid for AFDC

beneficiaries.

Provides that demonstrations are to begin by July 1, 1991, and continue for 3

years unless the Secretary finds the State noncompliant with program requirements.

Limits expenditures for the projects to $12,000,000 in each of fiscal years

1991-1993, and to $4,000,000 in fiscal year 1994. Requires the Secretary to submit

an interim report to Congress by January 1, 1993, and a final report by January 1,

1995.

Effective date: Enactment.

(f) Demonstration: Respite Care.-Extends the demonstration until September 30,

1992, and requires that for the period October 1, 1990 through September 30, 1992,

Federal payments for the project not exceed amounts expended under the project in

the preceding fiscal year.

Effective date: Enactment.

(g) Demonstration Project To Provide Medicaid Coverage for HIV-Positive Indi-

viduals and Certain Pregnant Women Determined To Be at Risk of Contracting the HIV

Virus.-Requires the Secretary, within 3 months after enactment, to provide for 2

State Medicaid demonstration projects providing Medicaid coverage and specified

additional services to: (a) persons testing positive for infection with the human

immunodeficiency virus (HIV) who meet the State's maximum income and resource

standards for disabled persons, or (b) pregnant women under age 19 who have mul-

tiple medical and psychosocial needs and who are determined to be at risk of HIV

infection because of substance abuse. Services to be furnished include (to the ex-

tent not otherwise covered under the State plan) general and preventive medical

care, prescription drugs, counseling and social services, substance abuse treat-

ment, home care, case management, health education, respite care, and dental ser-

vices. Requires demonstration States to enter into agreements with hospitals with-

in 12 months under which the hospitals will be paid on a monthly per capita basis

for services to project enrollees. Limits enrollment in each project to 200 per-

sons. Provides that projects are to begin within 9 months after enactment and con-
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tinue for 3 years. Provides for Federal matching at the applicable Federal medical

assistance percentage, and authorizes the Secretary to waive requirements of the

Social Security Act as necessary to carry out the projects.

Effective date: Enactment.

*2598 (h) Mental Health Facility Certification Demonstration Project.- Requires

the Secretary to conduct a 5-State, 3-year demonstration program under which out-

patient mental health and substance abuse facilities or residential or day treat-

ment services for children may be deemed to meet Medicaid standards on the basis

of approval by accrediting bodies. The demonstration is to be developed in con-

sultation with JCAHO and other national accrediting bodies, the National Gov-

ernors' Association and other associations of State officials, consumer organiza-

tions, and other parties. The Secretary must develop criteria for accrediting bod-

ies' activities, assuring that inspections are unannounced, the public and the

State have access to findings of inspections, deficiencies are documented and

promptly reported to the State, complaints by recipients of service or advocates

are investigated, and the State conducts periodic validation inspections to assess

the accrediting bodies' work. Criteria, which must also address standards, report-

ing requirements, and duration of accreditation, are to be published in the Feder-

al Register within 9 months after enactment; the Secretary must allow 90 days for

public comment. Within 180 days after termination of the project, the Secretary is

required to submit an evaluation to the Senate Committee on Finance, including the

extent of accrediting bodies' participation, provider compliance, impact on access

and quality, and ability of accrediting bodies and States to work together to re-

solve problems and complaints, along with such recommendations as the Secretary

deems appropriate.

Effective date: Enactment.

Conference agreement

12. Miscellaneous Provisions Relating to Demonstration Projects and Home and

Community-Based Waivers.-

(a) Medicaid Long-Term Care Insurance Demonstration Project.-The conference

agreement does not include the provision.

(b) Payment Under Waivers of Freedom of Choice of Hospital Services.-The confer-

ence agreement includes item (1) of the House bill.

(c) Home and Community-Based Services Waivers-The conference agreement includes

items (2), (3), and (4) of the House bill and items (1), (5), and (6) of the Sen-

ate amendment, with an amendment to item (6).

(d) Provision Relating to Frail Elderly Demonstration Project Waivers.-The con-

ference agreement includes the House bill with an amendment which clarifies that,

for these projects, application of spousal impoverishment protections is at the

option of the State.

(e) Demonstration Projects To Study the Effects of Allowing States To Extend

Medicaid Coverage to Certain Low-Income Families not Otherwise Qualified To Re-

ceive Medicaid Benefits.-The conference includes the Senate amendment with amend-
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ments to (1) delete references to racial/ethnic targetting, and (2) clarify the

provision is applicable only to uninsured individuals who are not otherwise eli-

gible to receive Medicaid benefits.

(f) Demonstration: Respite Care.-The conference agreement includes the Senate

amendment.

(g) Demonstration Project To Provide Medicaid Coverage for HIV-Positive Indi-

viduals and Certain Pregnant Women Determined to be *2599 at Risk of Contracting

the HIV Virus.-The conference agreement includes the Senate amendment, with amend-

ments to the specifications for patients, services, and grantees under the

projects, and for the scope of the demonstrations projects. The agreement limits

expenditures for the projects to $30 million.

(h) Mental Health Facility Certification Demonstration Project.-The conference

agreement includes the Senate amendment, with an amendment.

13. Other Miscellaneous Provisions (Sections 4481 through 4485 of the House

bill)

Present law

(a) Medicaid State Plans Assuring the Implementation of a Patient's Right to

Participate in and Direct Health Care Decisions Affecting the Patient.-

(1) In General.-No provision.

(2) Study to Assess Implementation of a Patient's Right to Participate in and

Direct Health Care Decisions Affecting the Patient.-No provision.

(3) Public Education Demonstration Project.-No provision.

(b) Improvement in Quality of Physician Services.-

(1) Use of Unique Physician Identifiers.-COBRA required the Secretary to estab-

lish a system of unique identifiers for physicians providing services under Medi-

care. No such provision applies to physicians providing services under Medicaid.

However, each Medicaid program must have a mechanized claims processing and in-

formation retrieval system approved by the Secretary (the requirement may be

waived for commonwealths and territories and for certain States with a small popu-

lation and low Medicaid expenditures in 1976.) One of the Secretary's criteria for

approval of State systems is the use of unique identifiers for physicians and the

inclusion of such identifiers on all paid claims.

(2) Foreign Medical Graduate Certification.-States must generally allow any li-

censed physician to participate in Medicaid.

(3) Minimum Qualifications for Billing for Physicians' Services to Children and

Pregnant Women.-No provision.

(4) Reporting of Misconduct or Substandard Care.-The Health Care Quality Im-

provement Act of 1986 (P.L. 99-660) required the Secretary to establish a central

clearinghouse for certain information on providers, including sanctions taken

against them and malpractice actions. A State participating in Medicaid must have

a system for reporting by State or local licensing authorities of cases in which a

provider's license is revoked or suspended (or surrendered while a formal proceed-
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ing is pending) or other disciplinary action is taken.

(c) Clarification of Authority of Inspector General.-The Secretary has the au-

thority to exclude individuals and entities from Medicare and Medicaid participa-

tion and to impose civil monetary penalties for specified infractions.

(d) Notice to State Medical Board When Adverse Actions Taken.-A State Medicaid

agency must promptly notify the Secretary of HHS when a provider or other person

is terminated, suspended, or otherwise sanctioned or prohibited from participating

in Medicaid.

*2600 (e) Miscellaneous Provisions.-

(1) Psychiatric Hospitals.-

(A) States may cover inpatient psychiatric hospital services as an optional

Medicaid benefit for beneficiaries under age 21. The Deficit Reduction Act of 1984

(DEFRA, P.L. 98-369) provided that a State may cover such services only if the fa-

cility (or part of a facility) meets the Medicare definition of a psychiatric hos-

pital.

(B) Current law provides for intermediate sanctions to be imposed on nursing fa-

cilities and intermediate care facilities for the mentally retarded (ICFs-MR), but

has no such provisions for inpatient psychiatric hospitals.

(2) State Utilization Review Systems.-OBRA 86 prohibited the Secretary from pro-

mulgating regulations requiring States to establish mandatory second surgical

opinion programs or inpatient hospital preadmission review until 180 days after

the Secretary submitted to the Congress a report on the extent to which such pro-

grams impede access to care and a variety of related issues concerning Medicaid

beneficiaries' access to high volume or high cost procedures. The report was sub-

mitted in June 1989. The Administration's FY 1990 budget proposal indicated that

the Administration plans to proceed with requirements that States implement second

opinion and preadmission review programs, and also plans to require that States

implement two additional utilization control approaches. The first would require

substitution of ambulatory and same-day surgery for inpatient surgery. The second

would require that medical tests ordinarily performed at the start of an inpatient

hospital admission be performed on an outpatient basis before the admission.

(3) Additional Miscellaneous Provisions.-

(A) If a State covers under Medicaid services in institutions for medical dis-

eases and/or intermediate care facilities for the mentally retarded, it must also

cover a specified minimum set of basic health services.

(B) The Federal Food, Drug, and Cosmetic Act prohibits the unauthorized disclos-

ure of a method or process entitled to protection as a trade secret, except to DH-

HS or to the courts.

(C) No provision.

House bill

(a) Medicaid State Plans Assuring the Implementation of a Patient's Right to

Participate in and Direct Health Care Decisions Affecting the Patient.-

(1) In General.-Provides that States must require hospitals, nursing facilities,
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home health or personal care providers, hospices, and HMOs receiving Medicaid

funds to comply with requirements relating to patient advance directives, includ-

ing living wills and other instructions recognized under State law relating to

care when an individual is incapacitated. Requires that providers have written

policies and procedures to (a) inform all adult patients at the time treatment is

initiated (or on enrollment, in the case of an HMO) of their right to execute an

advance directive and of the hospital's policies on implementation of that right,

(b) document in medical records whether or not an individual has executed an ad-

vance directive, (c) not condition treatment or otherwise discriminate *2601 on

the basis of whether a patient has executed an advance directive, (d) comply with

State laws on advance directives, and (e) provide education for staff and the com-

munity on advance directives.

(2) Study to Assess Implementation of a Patient's Right to Participate in and

Direct Health Care Decisions Affecting the Patient.-Requires the Secretary to

enter into an agreement with the Institute of Medicine (IOM) to conduct a study of

the context in which decisions on advance directives are made and carried out, in-

cluding the incidence of process of decisions on life-sustaining treatments made

with and without directives. Requires the Secretary to contract with IOM within 28

days after receiving an acceptable application. If IOM does not submit an accept-

able application, requires the Secretary to select another contractor. Requires

that the contractor report on the study to the Secretary and the House Committees

on Ways and Means and Energy and Commerce and the Senate Committee on Finance

within 4 years after enactment, including recommendations for such legislation as

may be appropriate to carry out the purposes of this section.

(3) Public Education Demonstration Project.-Requires the Secretary, within 6

months after enactment, to develop and implement in selected States a demonstra-

tion project to inform the public of the option to execute advance directives and

the patient's right to participate in and direct health care decisions. Requires

the Secretary to report to the House Committees on Ways and Means and Energy and

Commerce and the Senate Committee on Finance on the results of the project and

whether it should be extended.

Effective date: (1) Applies to services furnished on or after the first day of

the first month beginning more than 1 year after enactment. (2) and (3) Enactment.

(b) Improvement in Quality of Physician Services.-

(1) Use of Unique Physician Identifiers.-Requires the Secretary to establish a

system, for implementation by July 1, 1991, for unique identifiers for physicians

providing services for which payment may be made under Medicaid; the system may be

the same as or different from the system for Medicare. Provides that, beginning

with services furnished on or after the first day of the first quarter beginning

more than 60 days after establishment of the system, Federal funding will be

available for Medicaid physician services only when the unique identifier appears

on the claim for the services. Requires that Medicaid contracts with HMOs require

that the HMO maintain data on patient encounters sufficient to identify the physi-

cian who treated the patients. Requires that the State maintain a list, updated

monthly, of the identifiers of physicians certified to participate under Medicaid.
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(2) Foreign Medical Graduate Certification.-Provides that no unique identifier

may be issued (and hence no Medicaid payment may be made to) a foreign medical

graduate who has not passed the Foreign Medical Graduate Examination in the Medic-

al Sciences (FMGEMS) or previously received certification from or passed the exam-

ination of, the Educational Commission for Foreign Medical Graduates.

(3) Minimum Qualifications for Billing for Physicians' Services to Children and

Pregnant Women.-Prohibits Medicaid payment for *2602 physician services to preg-

nant women or children under 21 furnished on or after January 1, 1992, unless the

physician is board-certified in family practice or pediatrics or obstetrics (as

appropriate), is employed by or affiliated with a federally qualified health cen-

ter, has admitting privileges at a Medicaid-participating hospital, is a member of

the National Health Service Corps, or has a documented consulting relationship

with a family practitioner, pediatrician, or obstetrician for purposes of special-

ized treatment and hospital admission.

(4) Reporting of Misconduct or Substandard Care.-Requires that a State's system

also provide for reporting by peer review organizations and private accreditation

entities, and include reporting of any negative action taken by such organizations

or entities or by licensing agencies.

Effective date: (1) Enactment, except that HMO recordkeeping requirements are

effective for contract years beginning after the date of the establishment of the

system of unique physician identifiers; the requirement that States maintain up-

dated lists of identifiers applies to Medicaid payments for quarters beginning

more than 60 days after establishment of the system. (2) applies with respect to

the issuance of an identifier applicable to services furnished on or after January

1, 1992. (3) Enactment. (4) applies to State information systems as of January 1,

1992, regardless of whether implementing regulations have been promulgated.

(c) Clarification of Authority of Inspector General.-Clarifies that the Secret-

ary may delegate this authority to the Inspector General of the Department of

Health and Human Services.

Effective date: Enactment.

(d) Notice to State Medical Board When Adverse Actions Taken.-Provides that the

Medicaid agency must also notify the State medical licensing board when the ad-

verse action is taken against a physician, regardless of ordinary requirements re-

lating to patient confidentiality.

Effective date: Applies to sanctions effected more than 60 days after enactment.

(e) Miscellaneous Provisions.-

(1) Psychiatric Hospitals.-

(A) Allows the Secretary to specify in regulations alternative settings in which

inpatient psychiatric services may be covered

(B) Establishes sanction provisions for inpatient psychiatric hospitals, as fol-

lows:

(i) If a State finds that a psychiatric hospital fails to meet certification re-

quirements then, if the deficiencies immediately jeopardize the health and safety

of patients, the State must terminate hospital's Medicaid participation. If there

is no such immediate jeopardy, the State may choose to terminate participation,
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deny payment for individuals admitted after the date of the finding, or both.

(ii) If non-compliance continues for 3 months, the State must deny payment for

new admissions; if it continues for 6 months, Federal funding for services in the

hospital is denied until the hospital achieves compliance. Federal funding may be

continued during the 6-month period if the State has an approved plan for correct-

ive action, provided the State agrees to repay the funds if the plan is not com-

plied with.

*2603 (2) State Utilization Review Systems.-Makes permanent that prohibition

against requiring States to establish mandatory second surgical opinion or pread-

mission screening programs. Prohibits the Secretary from promulgating regulations

requiring States to establish programs for ambulatory or same-day surgery or

preadmission testing until 180 days after the Secretary has reported to Congress,

for a representative sample of States, an analysis of procedures for which ambu-

latory or same-day surgery or preadmission testing are appropriate for Medicaid

patients, and the effects of such programs on access, quality, and costs. Requires

that the sample include some States that include such programs. Requires the Sec-

retary to submit the report by January 1, 1993.

(3) Additional Miscellaneous Provisions.-

(A) Adds the services of pediatric or family nurse practitioners to the list of

minimum required services, effective July 1, 1990.

(B) Provides, effective as if included in OBRA 1989, that the prohibition does

not authorize withholding of information from Congress or congressional commit-

tees.

(C) Makes a technical change in the law relating to the Maternal and Child

Health Block Grant.

Effective date: Enactment.

Senate amendment

(a) Medicaid State Plans Assuring the Implementation of a Patient's Right to

Participate in and Direct Health Care Decisions Affecting the Patient.-

(1) In General.-

(2) Study to Assess Implementation of a Patient's Right to Participate in and

Direct Health Care Decisions Affecting the Patient.-

(3) Public Education Demonstration Project.-

Effective date:

(b) Improvement in Quality of Physician Services.-No provision.

(c) Clarification of Authority of Inspector General.-No provision.

(d) Notice to State Medical Board When Adverse Actions Taken.-No provision.

(e) Miscellaneous Provisions.-

(1) Psychiatric Hospitals.-No provision.

(2) State Utilization Review Systems.-No provision.

(3) Additional Miscellaneous Provisions.-No provision.

Conference agreement
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13. Other Miscellaneous Provisions.-

(a) Medicaid State Plans Assuring the Implementation of a Patient's Right to

Participate in and Direct Health Care Decisions Affecting the Patient.-The confer-

ence agreement includes the House bill, with amendments that exclude a study by

the Institute of Medicine, and provide that the public education projects shall be

national in scope, rather than a demonstration project.

(b) Improvement in Quality of Physician Services.-The conference agreement in-

cludes the House bill with amendments.

(c) Clarification of Authority of Inspector General.-The conference agreement

includes the House bill.

(d) Notice to State Medical Board When Adverse Actions Taken.-The conference

agreement includes the House bill.

*2604 (e) Miscellaneous Provisions.-The conference agreement includes items (1),

(2), and (3) of the House bill.

TITLE V-INCOME SECURITY, HUMAN RESOURCES, AND RELATED PROGRAMS

I. SUBTITLE A-HUMAN RESOURCE AND FAMILY POLICY AMENDMENTS

A. Chapter I-Child Support Enforcement

1. EXTENSION OF IRS INTERCEPT FOR NON-AFDC FAMILIES

(Section 5011 of the Conference Agreement)

Present law

States may collect child support arrearages of at least $500 owed to non-AFDC

families through the Federal income tax refund offset mechanism. This provision

expires at the end of 1990. A similar mechanism is authorized permanently for AFDC

families, but the limit on arrearages is set at $150 by regulations. The arrear-

ages must be owed to a "minor child." Spousal support is excluded from the defini-

tion of support that can be collected through this offset.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6001 of Senate amendment)

The provision permanently extends the present law provision that allows States

to ask the IRS to collect child support arrearages of at least $500 out of income

tax refunds otherwise due to non-custodial parents. The minor child restriction

would be eliminated for adults with a current support order who are disabled, as

defined under OASDI or SSI. In addition, the offset could be used for spousal sup-
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port when spousal and child support are included in the same support order.

The provision would take effect on January 1, 1991.

Conference agreement

The conference agreement follows the Senate amendment.

2. EXTENSION OF INTERSTATE CHILD SUPPORT COMMISSION

(Section 5012 of the Conference Agreement)

Present law

The Family Support Act of 1988 established the Interstate Child Support Commis-

sion to report to Congress no later than May 1, 1991 on recommendations for im-

provements in the child support enforcement system and the Uniform Reciprocal En-

forcement of Support Act. The Commission expires on July 1, 1991.

House bill

*2605 No provision. (H.R. 5828, as reported by the Committee on Ways and Means,

includes a provision identical to the Senate amendment.)

Senate amendment (Section 6002 of Senate amendment)

The provision would extend the life of the Commission to July 1, 1992 and would

require it to submit its report no later than May 1, 1992. Also, the provision

would authorize the Commission to hire its own staff.

The provision would take effect on the date of enactment.

Conference agreement

The conference agreement follows the Senate amendment.

3. CHILD SUPPORT DEMONSTRATION

(Section 5013 of the Conference Agreement)

Present law

The Federal Government matches approved child support expenditures by States at

a rate of 66 percent of total costs. The law requires each State to obtain an ap-

plication for services from each family before this Federal matching can be re-

ceived. By regulation, HHS has interpreted this requirement to mean a written ap-

plication. The Secretary has disallowed Federal matching in some States if a writ-

ten application has not been obtained.

House bill
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No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes an amendment that would grant the State of Texas a waiver to continue an

ongoing project in Bexar County on delinquency monitoring for child support en-

forcement. The State agency would be allowed to accept clients for the enforcement

of court-established child support obligations without a written application and

without collection of an application fee. The following conditions for granting

this waiver would be established:

(1) The State agency must permit custodial parents to decline receiving child

support services in writing before any services are provided;

(2) The State agency must ensure that the custodial and non-custodial parents

are informed fully in writing about their rights and about the services and re-

sponsibilities of the agency during delinquency monitoring;

(3) The time frame for establishing a case record would start at the time that

the option to decline services is offered and the time frame for the enforcement

of support obligations would begin at the time the delinquency occurs; and

(4) The absence of a written application for the enforcement of a child sup-

port obligation could not be construed to eliminate the requirements for: (a) an

application for requests for other services; and (b) compliance by the State

agency to the time frames corresponding to those services.

*2606 As a condition of the granting of the waiver, the State agency would be

required to perform a study on the cost-effectiveness of delinquency monitoring

and submit it by December 31, 1991 to the Secretary of Health and Human Services

and Congress. The study should use an experimental design with random assignment

between experimental and control groups and must be performed with State funds

only.

The cost of the project shall not exceed the lesser of $500,000; and 66 percent

of expenditures used to carry out the project.

The waiver would be effective January 1, 1991 through September 30, 1991.)

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828, modified

to require that the evaluation of the demonstration project must be conducted in

accordance with such criteria as the Secretary may establish, in consultation with

one or more representatives of organizations representing child support adminis-

trators, the General Accounting Office, the State of Texas, and such other indi-

viduals and organizations with experience in the evaluation of child support pro-

grams as the Secretary may designate. The Secretary must establish the criteria no

later than February 1, 1991. The cost of the evaluation would be shared by the

Federal government at the 66 percent child support matching rate. The waiver may

be extended for a period of up to two years.
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B. Chapter 2-Unemployment Compensation

1. EXTENSION AND MODIFICATION OF THE "REED ACT"

(Section 5021 of the Conference Agreement)

Present law

The "Reed Act", named after the Honorable Daniel A. Reed (R., N.Y.), Chairman of

the Committee on Ways and Means when the law was passed in 1954, allows excess

Federal unemployment taxes, which occur when the three Federal accounts of the Un-

employment Trust Fund overflow, to be used for administrative purposes or benefits

by the States. It begins to expire over a three-year period beginning July 1,

1991.

Since the "Reed Act" was enacted in 1954, overflows have occurred only in 1956,

1957 and 1958. These additional funds were available to be appropriated by State

legislatures and could be used for administration or benefits. Although much of

these funds have been spent for benefits, $52.3 million remained in the accounts

of 35 States at the beginning of 1990. Under the Administration's projections, an-

other overflow would probably not occur until 1997.

Under present law, any future excess Federal unemployment taxes would be dis-

tributed to the State accounts in proportion to the State shares of total wages

subject to State unemployment taxes. States with relatively high State taxable

wage bases and tax *2607 rates would tend to receive proportionately more than

States with relatively low taxable wage bases and tax rates.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, con-

tains a provision which would make the "Reed Act" permanent. This would give

States the authority to use funds that eventually overflow the Federal accounts of

the unemployment trust fund for administrative purposes or benefits. In addition,

it would modify the distribution formula so that any overflow would be distributed

to the State accounts in the unemployment trust fund in proportion to each State's

share of wages subject to Federal unemployment taxes paid in the prior calendar

year instead of State taxable wages. States would be required to account for the

"Reed Act" funds in accordance with standards set by the Secretary of Labor.

The provision would take effect on the date of enactment.)

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828.
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2. PROHIBITION ON COLLATERAL ESTOPPEL

Present law

Currently, 14 States prohibit courts from using quasi-judicial decisions reached

in unemployment compensation hearings to stop lawsuits on related employment is-

sues, such as wrongful discharge from a job. This judicial doctrine is called "col-

lateral estoppel". Federal law has no provision. In the remaining 39 jurisdic-

tions, courts may use this doctrine to stop lawsuits on other employment issues.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision which would require State unemployment compensation laws to

prohibit courts from stopping lawsuit on related employment issues based on a de-

cision made in an unemployment compensation hearing.

The provision would take effect on October 1, 1991, except in the case of a

State the legislature of which has not been in session for at least 30 calendar

days (whether or not successive) between the date of the enactment of this Act and

October 1, 1991, such amendments shall take effect 30 calendar days after the

first day on which such legislature is in session on or after October 1, 1991.)

Senate amendment

No provision.

*2608 Conference agreement

The conference agreement follows the Senate amendment, i.e., no provision.

C. Chapter 3-Supplemental Security Income

1. TREATMENT OF VICTIMS' COMPENSATION PAYMENTS

(Section 5031 of the Conference Agreement)

Present law

Under present law, amounts received from victims' assistance funds are included

as income or assets for purposes of determining eligibility and benefits for SSI.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision that excludes from income for purposes of determining SSI eli-

gibility and benefits any payment received from a State-administered victims' com-

pensation fund.

In addition, any amount received from a State victims' compensation fund, to the
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extent that it represents compensation for expenses incurred or losses suffered as

a result of a crime, shall be excluded from resources for the 9- month period be-

ginning after the month in which it was received.

No person awarded victims' compensation, who was otherwise eligible for SSI and

who refused to accept such compensation, would be considered ineligible for SSI as

a result of such refusal.

The provision would take effect in the month beginning 6 months after the date

of enactment.)

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828.

2. ELIMINATE THE AGE LIMIT ON SECTION 1619 ELIGIBILITY

(Section 5032 of the Conference Agreement)

Present law

To be eligible for the Medicaid-only benefit under the section 1619 work incent-

ive provisions an individual must be under 65 years old.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6010 of the Senate amendment)

The provision would eliminate this age limit and would be effective upon enact-

ment.

*2609 Conference agreement

The conference agreement follows the Senate amendment, effective with respect to

benefits for months beginning on or after the first day of the sixth calendar

month following the month of enactment.

3. TREATMENT OF IMPAIRMENT-RELATED WORK EXPENSES

(Section 5033 of the Conference Agreement)

Present law
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Impairment-related work expenses (IRWE) are excluded from a disabled individu-

al's earnings for determinations of: (1) whether earnings constitute "substantial

gainful activity;" (2) the benefit amount of an eligible disabled individual; and

(3) continuing eligibility on the basis of income.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6011 of the Senate amendment)

The proposal would exclude impairment-related work expenses from income in de-

termining initial eligibility and reeligibility for SSI benefits, and in determin-

ing State supplementary payments.

The provision would take effect four months following the month of enactment.

Conference agreement

The conference agreement follows the Senate amendment.

4. TREAT CERTAIN ROYALTIES AND HONORARIA AS EARNED INCOME

(Section 5034 of the Conference Agreement)

Present law

Under present law, royalties received are considered unearned income under the

SSI program unless they are from self-employment in a royalty-related trade or

business. Honoraria are also considered unearned income. After the first $20 of

unearned income in a month is disregarded, this results in a dollar-for-dollar

loss of SSI benefits.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6012 of the Senate amendment)

Any royalty which is earned in connection with the publication of an individu-

al's work, or any honorarium which is received for services rendered would be

treated as earned income for purposes of SSI eligibility and benefit determina-

tion. This would mean that *2610 income from these sources would be disregarded to

the same extent that income from other types of earnings is disregarded (i.e., the

first $65 of monthly earnings plus 50 percent of additional earnings).

The effective date for the provision would be the eighteenth month beginning

after the date of enactment.
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Conference agreement

The conference agreement follows the Senate amendment, effective the thirteenth

month beginning after the date of enactment.

5. STATE RELOCATION ASSISTANCE NOT COUNTED AS INCOME OR RESOURCES

(Section 5034 of the Conference Agreement)

Present law

The Uniform Relocation Assistance and Real Property Acquisition Policies Act of

1970 excludes from income and resources any relocation assistance provided under

the Act to individuals receiving Federal assistance, including SSI. Relocation as-

sistance is paid when individuals are required to move by the Government. For ex-

ample, the Government might need their land for a public building or highway or

they might need to move because toxic wastes were discovered on the site. Under

SSI, relocation assistance from any other source is considered income in the month

received, and resources thereafter.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision to exclude from income and resources State relocation assist-

ance.

The provision would take effect in the month beginning 6 months after the date

of enactment.)

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828, modified

to provide that State relocation assistance payments will be excluded from re-

sources for no more than 9 months. In addition, the provision would be in effect

for only three years.

6. EVALUATION OF CHILD'S DISABILITY BY PEDIATRICIANS

(Section 5036 of the Conference Agreement)

Present law

Present law does not require that a pediatrician or other qualified specialist

be involved in the evaluation of a child's disability case.
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*2611 House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6013 of Senate amendment)

The provision would require the Secretary of Health and Human Services to make

reasonable efforts to ensure that a qualified pediatrician or other specialist in

a field of medicine appropriate to the disability of the child evaluate the

child's disability for purposes of determining eligibility for SSI.

The provision would take effect in the sixth month beginning after the date of

enactment.

Conference agreement

The conference agreement follows the Senate amendment.

7. REIMBURSEMENT FOR VOCATIONAL REHABILITATION SERVICES

(Section 5037 of the Conference Agreement)

Present law

The Secretary of HHS is required to refer blind and disabled individuals who are

receiving SSI benefits to State vocational rehabilitation agencies and is author-

ized to reimburse these agencies for the reasonable and necessary costs of the vo-

cational rehabilitation services that are provided to recipients under certain

specified conditions. Reimbursement is not allowable with respect to services

provided in months for which individuals were not receiving cash benefits but were

eligible for Medicaid because they were in "special status" under 1619(b), were in

suspended benefit status, or were receiving Federally administered State supple-

mentary payments but not Federal SSI benefits.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6015 of Senate amendment)

The provision would implement a recommendation of the Disability Advisory Coun-

cil to authorize reimbursement for vocational rehabilitation services provided in

months for which individuals were in "special status" under section 1619(b), were

in suspended benefit status, or were receiving Federally administered State sup-

plementary payments.

The provision would take effect on the date of enactment and would apply to

claims for reimbursement pending on or after the date of enactment.
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Conference agreement

The conference agreement follows the Senate amendment.

*2612 8. PRESUMPTIVE ELIGIBILITY TIME PERIOD

(Section 5038 of the Conference Agreement)

Present law

The Social Security Administration can presume eligibility for up to 3 months

while processing applications for SSI on the basis of disability or blindness. If

the process takes longer than 3 months, those ultimately eligible for benefits

after three months receive back payments. In 1989, the Social Security Administra-

tion estimates that the final decision on eligibility took longer than 3 months in

31 percent of the cases where presumptive eligibility had been granted. Those who

are determined to be ineligible are not required to repay the benefits they re-

ceived while SSA presumed their eligibility.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision to extend the period of presumptive eligibility from 3 to 6

months.

The provision is effective upon enactment.)

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828, effect-

ive in the month beginning six months after enactment.

9. CONTINUING DISABILITY AND BLINDNESS REVIEWS

(Section 5039 of the Conference Agreement)

Present law

SSI recipients can participate in the work incentive provisions of section 1619

by earning amounts up to the level at which benefits cease ($857 per month for

single persons). Even if they are no longer eligible for cash benefits, they can

continue to receive Medicaid.

Participants in the work incentive provision are subject to continuing disabil-

ity or blindness review at certain times: (1) within 12 months of initial eligib-

ility for the work incentive provisions; (2) promptly when an individual's earn-
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ings alone would have made him ineligible for cash assistance or Medicaid for the

prior 12 months under section 1619 and he has become eligible again for either

Medicaid or cash assistance.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision which permits continuing disability reviews no more than once

every 12 months. The provision is effective upon enactment.)

*2613 Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828.

10. CONCURRENT APPLICATIONS FOR SSI AND FOOD STAMPS

(Section 5040 of the Conference Agreement)

Present law

Public law 99-570, the Anti-Drug Abuse Act of 1986, amended the Social Security

Act to require the Secretaries of HHS and Agriculture to develop a procedure to

allow institutionalized individuals who are about to be released to make a single

application for both SSI and food stamp benefits.

House bill

No provision.

Senate amendment (Section 6014 of Senate amendment)

Under this provision, the Secretary of HHS could either: (1) use a single ap-

plication form for the food stamp and SSI programs; or (2) take concurrent applic-

ations for the SSI and food stamp programs.

The provision would take effect on the date of enactment.

Conference agreement

The conference agreement follows the Senate amendment.

11. DISREGARD OF TRUST CONTRIBUTIONS

(Section 5041 of the Conference Agreement)

Present law
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The term "trust" is not defined in either SSI law or regulations. SSI policy, as

expressed in the program's operating manual, is to treat a trust as a resource

when an individual owns the assets in the trust and, acting on his own behalf or

through an agent (such as a representative payee for SSI benefits), has the legal

right to use them for his own food, clothing, or shelter. If, however, the indi-

vidual does not have the legal authority to access trust assets for his own food,

clothing, or shelter (e.g., there is an intervening trustee), the trust is not

considered a resource.

Cash payments made to an individual, including those from a trust (regardless of

whether the trust is considered a resource), are considered income in the month

received. Noncash payments for food, clothing, or shelter are also considered in-

come. However, there are special rules under which noncash payments are presumed

to have a maximum value of one-third of the Federal SSI monthly benefit amount,

plus a $20-a-month income exclusion. If a person can show that any in-kind support

and maintenance provided is less than the "presumed value," the lesser amount is

considered income. Thus, any cash or noncash payment for food, clothing, *2614 or

shelter affects SSI benefits and eligibility status. However, under SSA policy, a

payment for certain social, medical, educational, transportation, or other ser-

vices does not count as income, and does not affect SSI benefits or eligibility

status.

House bill

No provision.

Senate amendment (Sections 6016-6018 of Senate amendment)

The SSI statute would be amended to specify that a trust established for an SSI

recipient to which the recipient does not have legal access would not be counted

as a resource, and certain non-cash contributions to a recipient would not be

counted as income. In addition, the Secretary of HHS would be required to inform

the family of a child who is awarded a retroactive payment as the result of the

decision of the Supreme Court in Sullivan v. Zebley of the implications of such

payments for SSI eligibility, that the family may be able to place the payment in

a trust for the benefit of the child, and that legal assistance may be available.

This information need not be provided in the form of a separate notice, but may be

included in the notice of award of the retroactive payment.

Conference agreement

The conference agreement includes the Senate amendment requiring the Secretary

to inform the family of a child who is awarded a retroactive payment as the result

of the decision of the Supreme Court in Sullivan v. Zebley that the family may be

able to place the payment in a trust for the benefit of the child.

The conference agreement does not include the Senate amendment with respect to

the establishment of trusts. However, the managers recognize that it is important
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for SSI applicants and recipients to understand how different forms of income and

resources are treated under the program, in order that they and their families can

plan accordingly. They therefore intend that hearings be held during the 102nd

Congress to address such issues as: whether statutory language should be enacted

to specify the conditions under which funds placed in a trust may be excluded from

countable income and resources; whether any limits should be placed on the amounts

that can be placed in trust; and the purposes for which trust funds may be expen-

ded without affecting SSI eligibility and benefits. The omission of the Senate

provision from the conference agreement is not intended in any way to change cur-

rent SSA policy with respect to trusts.

D. Chapter 4-Aid to Families With Dependent Children

1. STATE OPTION TO REQUIRE MONTHLY REPORTING AND RETROSPECTIVE BUDGETING

(Section 5051 of the Conference Agreement)

Present law

Under section 402(a)(14) of the Social Security Act, States must require famil-

ies with earned income or a recent work history to *2615 provide a monthly report

on: (1) income and family composition during the prior month; and (2) estimates of

the income and resources anticipated in the current or future months. With the ap-

proval of the Secretary, a State may select categories of these families to report

at less frequent intervals, if monthly reporting is not cost effective.

AFDC eligibility and benefits are determined monthly. Generally, a family's eli-

gibility for and amount of aid for a month are based on the family's income, com-

position and resources in that month. However, under section 402(a)(13) of the So-

cial Security Act, for families who are subject to monthly reporting requirements,

States are required to calculate benefits based upon retrospective budgeting. Un-

der retrospective budgeting, although eligibility is based on the family's circum-

stances in the current month, payment amounts are based on the family's income in

the first or second month preceding the current month.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6020 of Senate amendment)

The provision would give States the option of specifying from which categories

of families, if any, monthly reports will be required. If the State exercises the

option, it must describe in its State plan the categories subject to the reporting

requirement. Further, the State may choose to apply the retrospective budgeting

technique to any one or more of the categories to whom the reporting requirement
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applies.

The provision would take effect with respect to reports pertaining to, or aid

payable for, months after September 1990.

Conference agreement

The conference agreement follows the Senate amendment.

2. TREATMENT OF FOSTER CARE MAINTENANCE PAYMENTS AND ADOPTION ASSISTANCE

(Section 5052 of the Conference Agreement)

Present law

Prior to October 1, 1984, a child receiving State or Federal foster care main-

tenance payments or adoption assistance did not have to be included in the AFDC

family unit, and the income and resources of the child did not count as the income

and resources of the AFDC family. A family unit rule implemented as part of the

Deficit Reduction Act of 1984, however, required that any parent or sibling of a

dependent child be included in the AFDC unit. This rule applied to any sibling re-

ceiving foster care or adoption assistance.

The Tax Reform Act of 1986 amended AFDC law retroactively to October 1, 1984 to

provide that, in determining a family's eligibility for or amount of AFDC bene-

fits, a child receiving foster care maintenance payments under title IV-E would

not be regarded as a *2616 member of the family, and the income and resources of

the child would not be counted as the income and resources of the family (section

478 of the Social Security Act).

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6021 of Senate amendment)

A child receiving State and/or local foster care maintenance payments would not

be regarded as a member of an AFDC family for purposes of determining a family's

eligibility for or amount of AFDC benefits, and the child's income and resources

would not be counted as the income and resources of the family.

Further, a child receiving adoption assistance payments under title IV-E, or

State and/or local adoption assistance payments, would not be regarded as a member

of an AFDC family for purposes of determining a family's eligibility for or amount

of AFDC benefits, and the child's income and resources would not be counted as the

income and resources of the family, unless this would result in lower benefits for

the family.

The provision would also move the section 478 provision, as amended, from title

IV-E of the Social Security Act to title IV-A.
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The provision would take effect in the month beginning six months after the date

of enactment.

Conference agreement

The conference agreement follows the Senate amendment.

3. ELIMINATING THE USE OF THE TERM "LEGAL GUARDIAN"

(Section 5053 of the Conference Agreement) b

Present law

Section 402(a)(39) of the Social Security Act requires that, in determining AFDC

benefits for a dependent child whose parent or legal guardian is under the age of

18, the State agency must include the income of the minor parent's own parents or

legal guardians who are living in the same home.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6022 of Senate amendment)

The provision would delete all references to legal guardians.

Legal guardianship is not relevant to eligibility determination or the deeming

of income under the AFDC program. For example, the use of the term "legal guardi-

an" in the first instance is irrelevant since, even if such a guardian were ap-

pointed, the child would not be eligible for AFDC unless living with a relative

specified in section 406 of the Social Security Act.

*2617 The use of the term "legal guardian" in the second instance is also inap-

propriate in the context of the AFDC statute. Unlike the parent-child relation-

ship, legal guardianship has not been a basis for attributing income to AFDC bene-

ficiaries. Using legal guardianship as a source of attributed income in three-

generation families creates unequal treatment under the program. For example, if a

minor child is living with an aunt who is her legal guardian, the aunt's income is

not automatically attributed to the AFDC beneficiary; however, if the minor has a

child, the guardian's income is included in the AFDC determination for the minor

and her child.

The provision would take effect on the date of enactment.

Conference agreement

The conference agreement follows the Senate amendment.

4. REPORTING OF CHILD ABUSE AND NEGLECT
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(Section 5054 of the Conference Agreement)

Present law

Under current law, both the title IV-A (AFDC) and title IV-E (foster care and

adoption assistance) State plan requirements stipulate that State agencies must

report to appropriate court or law enforcement agencies instances of a child re-

ceiving program aid who is residing in a home that is unsuitable because the child

is subject to abuse, neglect or exploitation (sections 402(a)(16) and 471(a)(9) of

the Social Security Act).

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6023 of Senate amendment)

The provision would amend the AFDC, foster care and adoption assistance State

plan requirements to require that each State agency report, to an appropriate

agency or official, known or suspected instances of child abuse and neglect of a

child receiving program aid. This would include instances of physical or mental

injury, sexual abuse or exploitation, or negligent treatment or maltreatment under

circumstances which indicate that the child's health or welfare is threatened. The

State agency would also be required to provide such information with respect to

the situation as it may have.

The provision would take effect on the date of enactment.

Conference agreement

The conference agreement follows the Senate amendment, effective for months be-

ginning six months after enactment.

*2618 5. PERMISSIBLE USES OF AFDC INFORMATION

(Section 5055 of the Conference Agreement)

Present law

Section 402(a)(9) of the Social Security Act restricts the use or disclosure of

information about AFDC applicants and recipients to purposes directly connected

with: (1) the administration of the AFDC program or several other specified Social

Security Act programs; (2) any investigation, prosecution, or criminal or civil

proceeding conducted in connection with such programs; (3) the administration of

any other Federal or Federally-assisted program providing assistance or services

to individuals on the basis of need; and (4) any audit of such programs.
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House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6024 of Senate amendment)

The provision would add an explicit reference to title IV-E, the foster care and

adoption assistance programs, to the list of programs for which information about

AFDC applicants and recipients may be made available.

The provision would take effect on the date of enactment.

Conference agreement

The conference agreement follows the Senate amendment.

6. REPATRIATION

(Section 5056 of the Conference Agreement)

Present law

Section 1113 of the Social Security Act authorizes the Secretary to provide tem-

porary assistance to U.S. citizens and their dependents if they: (1) have returned

or been brought from a foreign country to the U.S. because of destitution or ill-

ness, or war, threat of war, invasion or similar crisis; and (2) are without re-

sources.

Prior to June, 1990, the maximum amount of temporary assistance that could be

provided in one fiscal year equaled $300,000. In June, 1990, the Secretary reques-

ted that the $300,000 limit be increased to $1 million, to accommodate the repat-

riation of several hundred Americans from Liberia. This increase was enacted in

P.L. 101-382. According to the Secretary, the subsequent Iraqi invasion of Kuwait

has placed new and unpredictable demands on the repatriation program. The Secret-

ary expects the resulting program costs to exceed $1 million.

House bill

No provision. (H.R. 5828, as reported by the Ways and Means Committee, includes

a provision similar to the Senate amendment.)

*2619 Senate amendment (Section 6025 of Senate amendment)

The provision temporarily repeals the $1 million spending cap for the repatri-

ation program for fiscal years 1990 and 1991, and permits HHS to receive gifts

from those wishing to contribute assistance to repatriated Americans through the

repatriation program.

The provision would take effect for fiscal years beginning after September 30,

1989.
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Conference Agreement

The conference agreement follows the Senate amendment.

7. CHILDREN'S COMMISSION REPORTING DATE

(Section 5057 of the Conference Agreement)

Present law

The National Commission on Children is directed to study and recommend to the

President and the Congress ways to improve the well-being of children. P.L.

101-239 included an amendment to the original legislation that was intended to es-

tablish a final reporting date for the Commission of March 31, 1991. The amendment

as enacted, however, includes a technical error.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6029 of Senate amendment)

The statute would be corrected to clarify that the final reporting date for the

Commission is March 31, 1991.

The provision would take effect on the date of enactment.

Conference agreement

The conference agreement follows the Senate amendment.

8. MORATORIUM ON FINAL REGULATIONS FOR EMERGENCY ASSISTANCE

(Section 5058 of the Conference Agreement)

Present law

The Omnibus Budget Reconciliation Act of 1989 (P.L. 101-239) included a provi-

sion stating that any final regulation which would change any policy in effect im-

mediately before the date of the enactment of that Act with respect to the use of

emergency assistance or special needs funds under the AFDC program could not take

effect before October 1, 1990. In addition, the Secretary could not otherwise

modify any policy with respect to the use of emergency assistance or special needs

funds before October 1, 1990.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-
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cludes a provision similar to the Senate amendment.)

*2620 Senate amendment (Section 6032 of Senate amendment)

The date on prohibition of issuance of final regulations would be extended to

October 1, 1991.

Conference agreement

The conference agreement would extend the prohibition of issuance of final regu-

lations, and the prohibition on modifying current policy, to October 1, 1991.

9. MINNESOTA FAMILY INVESTMENT PLAN

(Section 5059 of the Conference Agreement)

Present law

The Omnibus Budget Reconciliation Act of 1989 permits the State of Minnesota to

conduct a demonstration of the effectiveness of the Minnesota Family Investment

Plan (MFIP). Under the demonstration, the State of Minnesota plans to determine

whether its Family Investment Plan helps families to care for their children more

effectively than do the AFDC and JOBS programs, as currently structured.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision which makes a series of technical changes that are necessary

for the State to implement its Family Investment Plan.

The provision would take effect on the date of enactment.)

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828.

10. TECHNICAL AMENDMENT TO ALLOW GOOD CAUSE EXCEPTION

(Section 5060 of the Conference Agreement)

Present law

Under current law, as a condition of eligibility for AFDC, a parent must cooper-

ate with the child support enforcement (IV-D) agency in establishing paternity,

and in obtaining and enforcing a support order unless there is "good cause" for
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refusal. "Good cause" includes such factors as reasonable belief that cooperation

could result in physical or emotional harm to the child or caretaker relative, and

other factors established by regulation. The Family Support Act of 1988 estab-

lished a similar requirement for cooperation with the IV-D agency in order for a

family to be eligible to receive child care transition benefits. However, the

"good cause" exception was omitted.

*2621 House bill

No provision.

Senate amendment (Section 6026 of Senate amendment)

The good cause exception from cooperating with the IV-D agency would be made ap-

plicable to transitional child care benefits to make it consistent with the excep-

tion that applies to AFDC cash benefits.

The provision would take effect on the date of enactment.

Conference agreement

The conference agreement follows the Senate amendment.

11. JOBS TECHNICAL CORRECTION REGARDING PENALTY FOR FAILURE TO PARTICIPATE

(Section 5061 of the Conference Agreement)

Present law

The Family Support Act of 1988 added a penalty provision to the AFDC statute

(section 402(a)(19)(G)) that provides that if the principal earner (in the case of

a family eligible on the basis of the unemployment of the principal earner

(AFDC-UP)) fails without good cause to participate in the JOBS program as re-

quired, the needs of that individual will not be taken into account in determining

the amount of the family's AFDC benefit. If the spouse is not participating, the

needs of the spouse will also not be taken into account. The penalty does not ap-

ply to benefits on behalf of any child in the family. When this new penalty lan-

guage was added, however, the language contained in section 407 imposing a penalty

for any child in the family if the principal earner fails to participate in the

JOBS program was not repealed.

House bill

No provision.

Senate amendment (Section 6027 of Senate amendment)

The statute would be clarified by repealing the penalty language in section 407

that requires a reduction in AFDC benefits on behalf of a child in an AFDC-UP fam-
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ily if the principal earner fails to participate in the JOBS program.

The provision would take effect on the date of enactment.

Conference agreement

The conference agreement follows the Senate amendment, effective at the same

time and in the same manner as the amendments made by title II of the Family Sup-

port Act of 1988 take effect.

*2622 12. TECHNICAL CORRECTION REGARDING AFDC-UP ELIGIBILITY REQUIREMENTS

(Section 5062 of the Conference Agreement)

Present law

Prior to October 1, 1990, participation in the Work Incentive (WIN) and Com-

munity Work Experience (CWEP) programs counted in the definition of "quarter of

work" for purposes of qualifying a family for AFDC-UP. Title IV of the Family Sup-

port Act of 1988 amended the definition of "quarter of work" to include participa-

tion in JOBS, but deleted references to WIN and CWEP. The result is that beginning

October 1, 1990, prior participation in WIN or CWEP will not count toward the

"quarter of work" requirement for purposes of establishing eligibility for AFDC-

UP.

House bill

No provision.

Senate amendment (Section 6028 of Senate amendment)

Section 407(d) would be amended to allow participation in WIN and CWEP prior to

October 1990 to count toward the "quarter of work" requirement for purposes of AF-

DC-UP eligibility.

The provision would take effect on the date of enactment.

Conference agreement

The conference agreement follows the Senate amendment.

13. COMMUNITY DEVELOPMENT DEMONSTRATION TECHNICAL CORRECTION

(Section 5063 of the Conference Agreement)

Present law

The Family Support Act of 1988 authorized the Secretary of HHS to enter into

agreements with up to 10 nonprofit organizations (including community development

corporations) for the purpose of conducting demonstration projects to create em-
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ployment opportunities for certain low income individuals. The authorization for

the demonstrations is $6.5 million for each of fiscal years 1990, 1991, and 1992.

House bill

No provision.

Senate Amendment (Section 6030 of Senate amendment)

The statute would be clarified to specify that the Secretary could enter into

agreements with up to 10 nonprofit organizations each year. There would be no in-

crease in the authorization.

Conference agreement

The conference agreement follows the Senate amendment.

*2623 14. GAO STUDY OF JOBS FUNDING FOR INDIAN TRIBES

(Section 5064 of the Conference Agreement)

Present law

Under the Family Support Act of 1988, Indian tribes (or Alaska Native organiza-

tions) may apply to operate JOBS programs. The statute requires that, in order to

be considered by the Secretary, an application for Federal funding must be made

within six months after enactment of the Family Support Act.

If an application is approved, the Secretary may grant funds to the tribe or

Alaska Native organization (without a non-Federal matching requirement) to operate

a JOBS program. The amount of funds is based on the ratio of adult AFDC recipients

in the tribe relative to the adult AFDC recipients in the State. (The State's cap

is appropriately reduced.) Requirements of the JOBS program may be waived if the

Secretary determines that they are inappropriate.

House bill

No provision.

Senate amendment (Section 6031 of Senate amendment)

The bill would direct the General Accounting Office to conduct a study of how

the provisions with respect to Indian tribes and Alaska Native organizations have

been implemented by the Secretary and by such tribes and organizations, to de-

scribe any problems that may have been experienced in implementing the provisions,

to determine to the extent possible the effectiveness of JOBS programs that are

being operated by Indian tribes and Alaska Native organizations, and to make re-

commendations as to any legislative or administrative changes that could be made

to improve the effectiveness of such programs.
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Conference agreement

The conference agreement follows the Senate amendment.

E. Chapter 5-Child Welfare and Foster Care

I. ACCOUNTING FOR ADMINISTRATIVE COSTS

(Section 5071 of the Conference Agreement)

Present law

States are entitled to Federal reimbursement at a rate of 50 percent for ex-

penditures made for the proper and efficient administration of the State title IV-

E plan.

Under current law and regulation, Federal matching for administrative costs in-

cludes matching for activities that involve placement of the child in foster care,

as well as what are ordinarily considered administrative "overhead" costs. These

include activities related to child protections mandated by the Child Welfare and

Adoption Assistance Amendments of 1980, such as: referral to services at time of

intake; preparation for, and participation in, judicial determinations; develop-

ment of a case plan for the child; periodic *2624 reviews of the child's case

plan; and case management and supervision.

Although there are no official program data showing what portion of administrat-

ive costs go for child placement activities as opposed to ordinary administrative

overhead, the Inspector General has estimated that only about 20 percent of foster

care administrative costs represent what are traditionally considered administrat-

ive overhead expenses.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision similar to the Senate amendment.)

Senate amendment (Section 6040 of Senate amendment)

Title IV-E would be amended to specifically add "child placement services" as

activities for which States are entitled to receive Federal reimbursement. This is

not intended in any way to change the type of activities for which States are cur-

rently allowed to claim Federal reimbursement as an administrative cost under

title IV-E. In order to provide the Congress with more specific information on how

these child placement and administrative matching funds are being spent, the Con-

gress expects that the Secretary will develop and establish uniform definitions

for the activities reimbursable as child placement services and administration,

and will require the States to account for expenditures according to these activ-

ities.

The provision would take effect on the date of enactment.
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Conference agreement

The conference agreement follows the Senate amendment.

2. SECTION 427 TRIENNIAL REVIEWS

(Section 5072 of the Conference Agreement)

Present law

Public Law 96-272, the Adoption Assistance and Child Welfare Amendments of 1980,

was designed to provide financial incentives to the States to implement and oper-

ate a set of services and procedures to prevent the unnecessary removal of chil-

dren from their home, prevent extended stays in foster care, and ensure that ef-

forts are made to reunify children with their families or place them for adoption.

The services and procedures are outlined in section 427 of the Social Security

Act.

According to the HHS Section 427 Review Handbook, to verify compliance with sec-

tion 427 requirements, HHS conducts a two-stage review. The first stage is an ad-

ministrative review which determines whether States have developed policy and pro-

cedures to implement the section 427 requirements for all children in foster care

under the responsibility of the State. The second stage of the review is the case

record survey which confirms that the policies are being implemented throughout

the State.

An initial review is conducted for the fiscal year in which the State first cer-

tifies its eligibility. If a State meets the initial review, *2625 a subsequent

review is conducted for the following fiscal year. States that meet the require-

ments of this subsequent review will be reviewed for the third fiscal year follow-

ing the fiscal year for which the subsequent review was conducted, and every third

year thereafter. This is known as the triennial review. The case record survey

must confirm that the section 427 foster care protections are provided for at

least 66% of the children in the initial review, 80% in the subsequent review, and

90% in the triennial review. If a State does not meet the established standards

for the year under review, the review is conducted each succeeding year until eli-

gibility is established.

The Omnibus Budget Reconciliation Act of 1989 included a provision which prohib-

ited the Secretary from, before October 1, 1990, reducing payments to, seeking re-

payment from, or withholding any payments from any State as a result of a disal-

lowance determination made in connection with a triennial review of State compli-

ance with the section 427 foster care protections, for any fiscal year preceding

fiscal year 1991.

HHS has convened a department-wide task force to review and revise the current

section 427 review process. Draft regulations are expected during calendar year

1991.

House bill
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No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6041 of Senate amendment)

The provision would extend the current prohibition on reducing payments to,

seeking repayment from, or withholding payments from States to October 1, 1991, to

apply to any determinations made in connection with a triennial review for any

Federal fiscal year preceding fiscal year 1992.

The provision would take effect on October 1, 1990.

Conference agreement

The conference agreement follows the Senate amendment.

3. INDEPENDENT LIVING TO AGE 21 AT STATE OPTION

(Section 5073 of the Conference Agreement)

Present law

The Independent Living Program is a State entitlement program under title IV-E

designed to help ease the transition of foster children age 16 and older to inde-

pendent living. Independent living services may include school and vocational

training, living skills training, housing location and career planning assistance,

counseling, service coordination, outreach, and the development of plans for inde-

pendent living as part of the case plan.

*2626 House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6042 of Senate amendment)

The statute would be amended to allow States to include youths who have been

"discharged" from the foster care system in services provided under the independ-

ent living program, up to age 21.

The provision would take effect on October 1, 1990.

Conference agreement

The conference agreement follows the Senate amendment.

F. Chapter 6-Grants to States for Child Care

1. GRANTS TO STATES FOR CHILD CARE
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(Section 5081 of the Conference Agreement)

Present law

Federal matching is available to States on an entitlement basis to provide child

care for AFDC parents who are participating in the JOBS program, and to provide

child care for a period of 12 months after the family loses eligibility for AFDC

as a result of increased hours of, or increased income from, employment.

House bill

No provision.

Senate amendment (Section 6043 of Senate amendment)

Funding for the existing title IV child care program would be increased to

provide $65 million for each of fiscal years 1991-1995 to enable States to provide

child care to low income non-AFDC families that the State determines: (1) need

such care in order to work; and (2) would otherwise be at risk of becoming depend-

ent upon AFDC.

Capped entitlement funds would be allocated on the basis of child population.

Rules relating to Federal matching rates, reimbursement, standards, and fee sched-

ules would remain the same as in current law. States would be required to report

annually to the Secretary on child care activities carried out with funds under

this entitlement.

In addition, the authorization for grants (enacted in the Family Support Act of

1988) to enable States to improve their child care licensing and registration re-

quirements and procedures, and to monitor child care provided to children receiv-

ing AFDC, would be extended to provide $35 million for each of fiscal years 1992,

1993, and 1994 for these purposes.

Conference agreement

The conference agreement follows the Senate amendment, modified to provide $300

million for each of fiscal years 1991 through 1995. In addition, the conference

agreement provides that all child *2627 care providers that receive funds under

this provision must be licensed, regulated, or registered. As in the Senate amend-

ment, all child care paid for with these funds must meet applicable standards of

State and local law. However, there would be no requirement that individuals who

provide care solely to members of their family be licensed, regulated, or re-

gistered.

It is the intent of the conferees that States will have maximum flexibility in

determining how these new grant funds are used.

The $35 million currently authorized for grants to improve licensing and regis-

tration requirements and procedures, and to monitor child care provided to chil-

dren of AFDC recipients, is increased to $50 million, beginning in fiscal year

1992 and extending through fiscal year 1994. One-half of these funds are earmarked
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for training child care providers. The remainder must be used for improving li-

censing and registration requirements and procedures, and for enforcement. Activ-

ities under the grant would apply to all children receiving services under title

IV-A, not just those receiving AFDC.

2. CHILD CARE AND DEVELOPMENT BLOCK GRANT

(Section 5082 of the Conference Agreement)

The Conference report includes the Child Care and Development Block Grant Act of

1990. The purpose of this block grant program is to increase the availability, af-

fordability, and quality of child care. The provision provides financial assist-

ance to low-income, working families to help them find and afford quality child

care services for their children. It also contains provisions to enhance the qual-

ity and increase the supply of child care available to all parents, including

those who receive no financial assistance under the block grant program.

More specifically, the purpose of this block grant program is to give parents a

variety of options in addressing family child care needs. Additionally, this pro-

vision is intended to build on and to strengthen the role of the family by seeking

to ensure that parents are not forced by the lack of available programs or finan-

cial resources to place a child in an unsafe or unhealthy child care arrangement;

to promote the availability and diversity of quality child care services to expand

child care options available to all families who need such services; to provide

assistance to families whose financial resources are not sufficient to enable such

families to pay the full cost of necessary child care; to improve the productivity

of parents in the labor force by lessening the stresses related to the absence of

adequate child care services; and to provide assistance to states and Indian

tribes to improve the quality of, and coordination among, child care programs and

early childhood development programs.

The Conference agreement authorizes $750,000,000 for fiscal year 1991,

$825,000,000 for fiscal year 1992, $925,000,000 for fiscal year 1993, and such

sums as may be necessary for fiscal years 1994 and 1995. Block grant funds are

provided to states in accordance with a formula based on numbers of young children

and of school lunch recipients.

*2628 Use of block grant funds for child care services

Each state shall use 75 percent of block grant funds for direct assistance to

parents for child care services and to increase the supply and to improve the

quality of child care. Block grant funds may only be used by the states for child

care services and for activities which directly improve the availability and qual-

ity of care for families assisted under the Act. Quality activities eligible for

funds under section 658E(c)(3)(B)(ii) should be the same type of quality activit-

ies specified in the quality reservation in section 658G. It is the conferees' in-

tent that a preponderance of the block grant funds be spent specifically on child

care services and a minimum amount on other authorized activities.
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The managers believe that parents should have the greatest choice possible in

selecting child care for their children. Thus, parents assisted under section

658(c)(3)(B) would have complete discretion to choose from a wide range of child

care arrangements, including care by relatives, churches, synagogues, family pro-

viders, centers, schools, and employers. All such providers may be paid through

grants or contracts or through certificates provided to the parent. A parent as-

sisted under section 658E(c)(3)(B) must be given the option of receiving a certi-

ficate.

Use of 25 percent reserve of funds

Each state shall reserve 25 percent of block grant funds for grants and con-

tracts to providers of early childhood development or before- and after-school

services, or both, and for activities to improve the quality of child care. Of the

25 percent reserve, not less than seventy-five percent of this reserve shall be

allocated to early childhood development and before- and after-school care activ-

ities; not less than twenty percent for quality activities with the remaining five

percent to be used for either purpose. A state may assign responsibility for the

administration of early childhood development and latchkey programs to an agency

other than the lead agency, such as an agency that has experience in the adminis-

tration of existing education or preschool programs. Eligible quality activities

include establishing or expanding resource and referral programs; making grants or

loans to providers to assist them in meeting state and local child care standards;

improving the monitoring of compliance with, and enforcement of, state standards

and licensing and regulatory requirements; providing training and technical as-

sistance; and improving salaries and other compensation paid to child care staff.

General provisions

Families eligible for assistance for child care are those who earn less than 75

percent of the state median income and who have children under age 13. The amount

of assistance would be based on a sliding fee scale established by the state.

Nothing in this subchapter is intended to prohibit the provision of services at no

cost to families whose income is at or below the poverty level. Providers would

receive payment at rates which would ensure equal access to services comparable to

those provided to children whose care is not publicly subsidized.

*2629 Parental choice and involvement are further enhanced through provisions

for unlimited parental access to children during the day and within the care set-

ting, for parental complaint procedures and access to records of substantiated

parental complaints, and for consumer education.

The managers intend that the determination whether any financial assistance

provided under this subchapter, including a loan, grant or child care certificate,

constitutes Federal financial assistance for purposes of title VI of the Civil

Rights Act of 1964 (42 U.S.C. 2000d et seq.), title IX of the Education Amendments

of 1972 (20 U.S.C. 1681, et seq.), the Rehabilitation Act of 1973 (29 U.S.C. 794

et seq.), the Age Discrimination Act of 1975 (42 U.S.C. 6101 et seq.), all as
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amended, and the regulations issued thereunder, shall be made in accordance with

those provisions. bb

To receive funds, a state shall submit a plan that includes: designation of a

lead agency; local consultation regarding development of the plan; coordination

with existing programs; use of funds for child care services, including early

childhood education and before-and-after school care, and for activities related

to quality and availability; supplement not supplant language; priority for very

low income children and children with special needs; and use of a sliding fee

scale. The managers intend that, to the maximum extent practicable, the lead

agency be a state entity in existence on or before the date of enactment of this

subchapter with experience in the administration of appropriate child care pro-

grams.

All eligible providers shall be licensed, regulated, or registered prior to pay-

ment and must comply with applicable state and local licensing and regulatory re-

quirements. The state plan shall describe minimum health and safety requirements

established by the state for all providers funded under this subchapter and ensure

that such providers demonstrate compliance with these requirements. These health

and safety requirements include the prevention and control of infectious diseases,

building and physical premises safety, and a minimum health and safety training

requirement appropriate to the provider setting. The state shall conduct a one-

time review of state licensing and regulatory requirements and policies, unless

the state has done so within three years prior to the date of enactment.

The state shall report to the Secretary of Health and Human Services annually on

the use of funds under this subchapter; data on caregivers and children in care;

activities to encourage public-private partnerships which promote business in-

volvement in meeting child care needs; results of any review of state licensing

and regulatory requirements; a rationale for any state actions to reduce the

levels of state standards; state actions to improve the quality of care; and a de-

scription of standards in the state.

The Secretary will report to Congress annually on use of all Child Care and De-

velopment Block Grant Act funds in the states. The report will include a summary

and analysis of the above data provided by the States to the Secretary and any re-

commendations to Congress on further steps necessary to improve access to quality

and affordable child care.

*2630 II. SUBTITLE B-OLD-AGE, SURVIVORS, AND DISABILITY INSURANCE

1. MAKE PERMANENT THE CONTINUATION OF DISABILITY BENEFITS DURING APPEAL

(Section 5102 of the Conference Agreement)

Present law

A disability insurance (DI) beneficiary who is determined to be no longer dis-

abled may appeal the determination sequentially through three appellate levels
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within the Social Security Administration (SSA): a reconsideration, usually con-

ducted by the State Disability Determination Service that rendered the initial un-

favorable determination; a hearing before an SSA administrative law judge (ALJ);

and a review by a member of SSA's Appeals Council.

The beneficiary has the option of having his or her benefits continued through

the hearing stage of appeal. If the earlier unfavorable determinations are upheld

by the ALJ, the benefits are subject to recovery by the agency. (If an appeal is

made in good faith, benefit recovery may be waived.) Medicare eligibility is also

continued, but medicare benefits are not subject to recovery.

The Disability Reform Amendments of 1984 (P.L. 98-460) provided benefits through

the hearing stage on a temporary basis. This provision was subsequently extended,

most recently by the Omnibus Budget Reconciliation Act of 1989 (P.L. 101-239).

That Act extends the provision to appeals of termination decisions made on or be-

fore December 31, 1990. Under this latest extension, payments may continue through

June 30, 1991 (i.e., through the July 1991 check).

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6050 of Senate amendment)

The Senate amendment would make the temporary provision permanent. Thus, on a

permanent basis, beneficiaries would have the option of having their DI and medi-

care benefits continued through the hearing stage of appeal. As under current law,

DI benefits would be subject to recovery where the ALJ upheld the earlier unfavor-

able decision, while medicare benefits would not be subject to subsequent recov-

ery.

The provision would be effective upon enactment.

Conference agreement

The conference agreement follows the Senate amendment.

*2631 2. IMPROVEMENT OF THE DEFINITION OF DISABILITY APPLIED TO DISABLED

WIDOW(ER)S

(Section 5103 of the Conference Agreement)

Present law

A widow(er) or surviving divorced spouse of a worker may be entitled to wid-

ow(er)'s benefits if he or she is age 60, or at any age if he or she is caring for

the worker's child who is under age 16. A widow(er) or surviving divorced spouse

with no child in care and who is under age 60 but is at least age 50 may be eli-

gible for widow(er)'s benefits as a disabled widow(er).
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Generally, disability is defined as an inability to engage in any substantial

gainful activity (defined in regulations as earnings of more than $500 per month,

effective January 1, 1990) by reason of a physical or mental impairment. The

impairment must be medically determinable and expected to last for not less than

12 months or to result in death. A person (other than a disabled widow(er)) may be

determined to be disabled only if, due to this impairment, he or she is unable to

engage in any kind of substantial gainful work, considering his or her age, educa-

tion and work experience, which exists in the national economy.

The definition of disability which is applied to widow(er)s, however, is

stricter than that which is applied to workers and to Supplemental Security Income

(SSI) disability applicants. First, a widow(er) must have a disability severe

enough to prevent him or her from engaging in "any gainful activity" (little or no

earnings at all) rather than substantial gainful activity (ordinarily, earnings of

more than $500 per month). Second, for a disabled widow(er) the three vocational

factors used in determining a worker's disability-age, education, and work experi-

ence-are not considered. Therefore, the disability must be established based on

medical evidence alone.

Once SSA determines that an individual is disabled, there is a five-month wait-

ing period before disability benefits are payable. Once disability benefits begin,

there is a 24-month waiting period for entitlement to medicare benefits.

The stricter test of disability for disabled widow(er)s was established in the

Social Security Amendments of 1967, which created this new entitlement to bene-

fits. In explaining the reasons for the more restrictive rules, Ways and Means

Committee Chairman Wilbur Mills stated on the House floor, "We wrote this provi-

sion of the bill very narrowly, because it represents a step into an unexplored

area where cost potentials are an important consideration."

House bill

No provision. (H. R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6051 of Senate amendment)

Providing benefits to widow(er)s on the basis of disability has been found not

to be a significant cost to the trust fund. Therefore, the provision would repeal

the stricter definition of disability that *2632 must be met by a disabled wid-

ow(er) age 50-59 in order to qualify for widow(er)'s benefits and instead apply

the definition of disability used for workers. Widow(er)s who had been receiving

SSI disability benefits prior to becoming eligible for disabled widow(er)'s bene-

fits would be able to count the months beginning with the month they first re-

ceived these benefits toward satisfying the five-month waiting period for social

security disability benefits and the 24-month waiting period for medicare bene-

fits. In addition, widow(er)s who receive SSI disability benefits prior to becom-

ing entitled to disabled widow(er)'s benefits would not lose medicaid eligibility

as a result of receiving a higher social security benefit, but only for so long as
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they are not entitled to medicare benefits.

The provision would be effective for benefits payable for months after December,

1990, but only on the basis of applications filed or pending on or after January

1, 1991. The Secretary would not be required to make a new determination of disab-

ility for widow(er)s receiving SSI or disabled worker's benefits prior to becoming

entitled to disabled widow(er)'s benefits. SSA would be required, to the extent

possible, to notify such individuals of their eligibility for disabled widow(er)'s

benefits.

Conference agreement

The conference agreement follows the Senate amendment.

3. PAYMENT OF BENEFITS TO A CHILD ADOPTED BY A SURVIVING SPOUSE

(Section 5104 of the Conference Agreement)

Present law

A child adopted by the surviving spouse of a deceased worker must meet two tests

in order to be entitled to benefits as a surviving child. First, adoption proceed-

ings must have been initiated prior to the worker's death, or the adoption must

have been completed within two years of the worker's death. Second, the child must

have been living in the worker's home and cannot have been receiving support from

any source other than the worker or the spouse (e.g., a foster care program) in

the year prior to the worker's death.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6052 of Senate amendment)

A child adopted by the surviving spouse of a deceased worker would be entitled

to survivor's benefits if the child either lived with the worker or received one-

half support from the worker in the year prior to death. The requirements relating

to the timing of the adoption would not be changed.

The provision would be effective with respect to benefits payable for months

after December 1990, but only on the basis of applications filed on or after Janu-

ary 1, 1991.

*2633 Conference agreement

The conference agreement follows the Senate amendment.

4. IMPROVEMENTS IN THE REPRESENTATIVE PAYEE SYSTEM
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(Section 5105 of the Conference Agreement)

Present law

Under current law, the Secretary of Health and Human Services may appoint a rel-

ative or some other person (known as a "representative payee") to receive social

security or SSI benefit payments on behalf of a beneficiary whenever it appears to

the Secretary that the appointment of a representative payee would be in the best

interest of the beneficiary.

The Secretary is required to investigate each individual applying to be a rep-

resentative payee either prior to, or within 45 days after, the Secretary certi-

fies payment of benefits to that individual. Present law does not specify what

shall be included in the investigation.

The Secretary is required to maintain a system of accountability monitoring un-

der which each representative payee is required to report not less than annually

regarding the use of the payments. The Secretary is required to review the reports

and identify instances where payments are not being properly used.

Any individual convicted of a felony under section 208 or section 1632 of the

Social Security Act may not be certified as a representative payee.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision that is similar to the Senate amendment, with minor and tech-

nical differences).

Senate amendment (Section 6053 of Senate amendment)

a. Investigations of representative payee applicants

During the investigation of the representative payee applicant, the Secretary

would be required to: 1) require the representative payee applicant to submit doc-

umented proof of identity; 2) conduct a face-to-face interview with the represent-

ative payee applicant when practicable; 3) verify the social security account num-

ber or employer identification number of the representative payee applicant; 4)

determine whether the representative payee applicant has been convicted of a so-

cial security felony under section 208 or section 1632 of the Social Security Act;

and 5) determine whether the representative payee applicant had ever been dis-

missed as a representative payee for misuse of a beneficiary's funds. An individu-

al who had been convicted of a felony under section 208 or section 1632, or dis-

missed as a representative payee for misuse of the benefit payment, would not be

permitted to be certified as a representative payee on or after January 1, 1991.

The Secretary would be permitted to issue regulations under which an exemption

from the prohibition against certification in the case of misuse would be granted

on a case-by-case basis, if the exemption would be in the *2634 best interest of

the beneficiary. The conferees intend that the exemption would be granted only in
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rare instances.

The Secretary would be required to: (1) terminate payments to a representative

payee where the Secretary or court of law found that the representative payee had

misused the benefit payments; (2) maintain a list of those terminated for misuse

on or after January 1, 1991; and (3) provide such a list to local field offices.

If the computer program necessary to maintain such a list is not developed by

January 1, 1991, the list should be maintained manually. Under current SSA policy,

misuse is defined as converting benefit payments for personal use, or otherwise

diverting the payments in bad faith with a reckless indifference to the welfare

and interests of the beneficiary. The conferees expect the Secretary to apply this

definition under this provision.

The Secretary would be required to maintain a centralized, current file readily

retrievable by all local SSA offices of: 1) the address and social security ac-

count number (or employer identification number) of each representative payee; and

2) the address and social security account number of each beneficiary for whom

each representative payee is providing services as representative payee. In addi-

tion, local service offices would be required to maintain a list of all public

agencies and community-based non-profit social service agencies qualified to serve

as a representative payee in the area served by such office.

Current law prohibits any individual convicted of a felony under section 208 or

section 1632 of the Social Security Act from serving as representative payee. The

provision would require SSA to maintain a list of those convicted and make it

readily available to local field offices.

b. Withholding of benefits

In cases where the Secretary is unable to find a representative payee, and the

Secretary determines that it would cause the social security beneficiary or SSI

recipient substantial harm to make direct payment, the Secretary would be permit-

ted to withhold payment for up to one month. Not later than the expiration of the

one month period, the Secretary would be required to begin direct payment to the

beneficiary starting with the current month's benefit unless the beneficiary had

been declared legally incompetent or was under age 15. Retroactive benefits would

be withheld until a representative payee had been appointed or the Secretary de-

termines a suitable representative payee could not be found. Retroactive benefits

would be paid over such period as the Secretary determines is in the best interest

of the beneficiary.

It is not the intention of the conferees to encourage SSA to withhold benefits

from a beneficiary whom the Secretary has determined to need a representative pay-

ee. The beneficiary should be paid directly if at all possible, especially if the

beneficiary had been using the benefit payment to meet immediate needs such as

shelter, food and clothing.

The conferees do not wish SSA to view the one month withholding period as a

routinely acceptable length of time in which to find a representative payee. The

conferees expect SSA to make every *2635 effort to find a qualified representative
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payee for an individual as quickly as possible.

The conferees recognize that in some cases (such as an unreported change of ad-

dress) SSA may not be officially notified of the need to change a representative

payee. The conferees intend that the 1-month period of suspension shall be meas-

ured from the point the Secretary first becomes aware that a representative payee

issue exists, and shall consider the objective of this provision met so long as

the Secretary takes prompt action to minimize interruption of benefits.

c. Limitations on the appointment of representative payee

An individual who is a creditor providing goods and services to an OASDI or SSI

beneficiary for consideration would be precluded from serving as the beneficiary's

representative payee with certain exceptions. The exceptions would include: (1) a

relative who resides in the same household as the beneficiary; (2) a legal guardi-

an or representative; (3) a facility licensed or certified under State or local

law; (4) an administrator, owner, or employee of such facility if the beneficiary

resides in the facility and the local social security office has made a good faith

effort to locate an alternate representative payee; and (5) an individual whom the

Secretary determines to be acceptable based on a written finding reached under es-

tablished rules that require the individual to show to the satisfaction of the

Secretary that he or she poses no risk to the beneficiary, that the individual's

financial relationship with the beneficiary poses no substantial conflict of in-

terest, and no other more suitable representative payee exists.

d. Appeal rights and notices

The beneficiary would have the right to: 1) appeal the Secretary's determination

of the need for a representative payee; and 2) appeal the designation of a partic-

ular person to serve as representative payee. In appealing either the determina-

tion or the designation, the beneficiary (or the applicant in cases of initial en-

titlement) would have a right to review the evidence upon which the determination

was based and to submit additional evidence to support the appeal.

The Secretary would be required to send a written notice of the determination of

the need for a representative payee to the beneficiary (other than a child under

age 18 living with his parents), and each person authorized to act on behalf of an

individual who is legally incompetent or is a minor.

The provision would require that the notices be provided in advance of any bene-

fits being paid to a representative payee. In addition, the notice must be clearly

written and explain the beneficiary's rights in an easily understandable manner.

e. High-risk representative payees

The Secretary would be required to study and provide recommendations as to the

feasibility and desirability of formulating stricter accounting requirements for

all high-risk representative payees and providing for more stringent review of all

accounting from such representative payees. The Secretary would be required to
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*2636 define as high-risk representative payees: 1) non-relative representative

payees who do not live with the beneficiary; 2) those who serve as a representat-

ive payee for five or more beneficiaries (under title II, title XVI or a combina-

tion thereof) and who are not related to them; 3) creditors of the beneficiary;

and 4) any other group determined by the Secretary to be high-risk.

The purpose of the provision is to identify groups or individuals serving as

representative payees who may be likely to misuse or improperly use benefit pay-

ments. At a minimum, the conferees expect SSA to examine board and care operators,

nursing homes, and individuals who are not related to nor living with the benefi-

ciary. The proposal does not apply to Federal or State governmental institutions.

f. Restitution of benefits

In cases where the negligent failure of the Secretary to investigate or monitor

a representative payee results in misused benefits, the Secretary would be re-

quired to make repayment to the beneficiary. In addition, the Secretary would be

required to make a good faith effort to obtain restitution of any misused funds.

g. Fee for representative payee services

Community-based non-profit social service agencies, in existence on October 1,

1988, which are bonded or licensed by their states and regularly serve as repres-

entative payees for five or more beneficiaries would be allowed to collect a

monthly fee for representative payee services. The fee would be collected from the

beneficiary's social security or SSI payment not to exceed the lesser of ten per-

cent of the monthly benefit due or $25.

The provision would sunset after three years. The Secretary would be required to

keep track of the number and type of groups who participated under this provision

and report back to the Committee on Ways and Means and the Committee on Finance at

the end of two years.

In general, the provision would prohibit an agency which is a creditor of the

beneficiary from serving as a representative payee but would require the Secretary

to develop regulations whereby exceptions would be granted on a case by case basis

if the exception is in the best interest of the beneficiary.

The term 'community-based, non-profit, social service agencies' means non-profit

social service agencies which are representative of communities or significant

segments of communities and that regularly provide services for those in need.

Guardian, Inc., of Calhoun County, Michigan, is an example of a non-profit organ-

ization which regularly provides representative payee services. The Salvation

Army, Catholic Charities, and Lutheran Social Services are examples of agencies

providing social services to the needy.

Qualified organizations which charge or collect, or make arrangements to charge

or collect, a fee in excess of the maximum fee would be subject to a fine of not

more than $10,000.

Currently, SSA permits an individual serving as a representative payee to be re-

imbursed from the beneficiary's check for actual out-of-pocket expenses incurred
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on behalf of the beneficiary. These expenses include items such as stamps, envel-

opes, cab fare, or *2637 long-distance phone calls. It is the intention of the

conferees that such individual representative payees would continue to be reim-

bursed in this manner. The conferees do not intend these representative payees to

receive any additional fee for services.

The General Accounting Office would be directed to conduct a study of the ad-

vantages and disadvantages of allowing qualified organizations that charge fees to

serve as representative payees to individuals who receive social security and SSI

benefits, and to report its finding to the Finance and Ways and Means Committees

by January 1, 1993.

h. Studies and demonstration projects

(i) The Secretary would be required to enter into demonstration arrangements

with not fewer than two states under which the Secretary would make readily avail-

able to such states a list of all addresses where OASDI and SSI benefit payments

are received by five or more unrelated beneficiaries. The Secretary would be re-

quired to make the information available to the state agencies primarily respons-

ible for regulating care facilities or for providing adult or child protective

services in the participating states.

The purpose of this demonstration project is to determine whether providing

such information to the state protective service agencies would be useful in loc-

ating unlicensed board and care homes.

(ii) The Secretary would be required to study the feasibility of determining

the type of representative payee applicant most likely to have a felony or misde-

meanor conviction, the suitability of individuals with prior convictions to serve

as representative payees, and the circumstances under which such applicants could

be allowed to serve as representative payee.

The information obtained from this study would assist the Ways and Means and

Finance Committees in determining whether there are circumstances under which an

individual with a conviction should be permitted to serve as a representative pay-

ee.

(iii) The Secretary of Health and Human Services, in consultation with the

Secretary of the Treasury and the Attorney General, would be required to study the

feasibility of establishing and maintaining a list of the names and social secur-

ity account numbers of those who have been convicted of social security or SSI

check fraud violations under section 495 of title 18 of the U.S. Code. As part of

the study, the Secretary would be required to consider the feasibility of provid-

ing such a list to social security field offices in order to assist claims repres-

entatives in the investigation of representative payee applicants. The Secretary

would be required to report the results of the study, together with any recommend-

ations, to the Committee on Ways and Means and the Committee on Finance no later

than July 1, 1992.

Law enforcement agencies do not report violations under section 495 of title

18 of the U.S. Code to either SSA or the Department of Health and Human Services
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Inspector General. As a result, SSA is often unaware of arrests and convictions of

individuals for violations under this section and therefore fails to *2638 obtain

restitution or to prevent those convicted of such violations from serving as rep-

resentative payee.

(iv) The Secretary would be required to conduct a study with the Department of

Veterans' Affairs of the feasibility of designating the Department of Veterans'

Affairs as the lead agency for administering a representative payee program for

dual recipients of Old Age Survivors and Disability Insurance or Supplemental Se-

curity Income benefits and veterans' benefits. The Secretary would be required to

report to Congress on the feasibility of this arrangement within six months after

enactment.

In general, the provision would be effective July 1, 1991.

Conference agreement

The conference agreement follows the Senate amendment with minor and technical

changes.

5. STREAMLINING OF THE ATTORNEY FEE PAYMENT PROCESS

(Section 5106 of the Conference Agreement)

Present law

Attorneys and other persons who represent claimants before the Social Security

Administration (SSA) are permitted to collect fees for their services, subject to

approval and limits set by SSA. By regulation, the representative must submit a

fee petition detailing the number of hours spent on the case and requesting a spe-

cific fee. The Administrative Law Judge (ALJ) who heard the case is required to

review the fee petition. If the fee requested is less than $4,000, the ALJ has au-

thority to approve or modify it. If the amount requested exceeds $4,000, it must

be reviewed and approved or modified by the regional Chief ALJ. Where the claimant

is represented by an attorney and a favorable determination is made, SSA by stat-

ute withholds up to 25 percent of the claimant's past-due social security benefits

and pays the attorney directly. In cases where the claimant is concurrently en-

titled to both past-due social security and Supplemental Security Income (SSI) be-

nefits and the SSI benefits are paid first, the amount of past-due social security

benefits payable is reduced by the amount of SSI benefits that would not have been

paid if the social security benefits had been paid monthly when due rather than

retroactively. In many such cases, this leaves little or no past-due social secur-

ity benefits out of which to pay the attorney the approved fee.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision that is similar to the Senate amendment with minor and technic-
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al differences.)

Senate amendment (Section 6054 of Senate amendment)

The provision would generally replace the fee petition process with a stream-

lined process in which SSA would approve any fee agreement jointly submitted in

writing and signed by the representative and the claimant if the Secretary's de-

termination with respect to a claim for past-due benefits was favorable and if the

*2639 agreed-upon fee did not exceed a limit of 25 percent of the claimant's past-

due benefits up to $4,000. The $4,000 limit could be increased periodically for

inflation at the Secretary's discretion. If a fee was requested for a claim which

did not meet the conditions for the streamlined approval process, it would be re-

viewed under the regular fee petition process.

A representative who is an attorney would be paid the approved fee out of the

claimant's past-due social security benefits, prior to any reduction for previ-

ously-paid SSI benefits. However, if the attorney were awarded a fee in excess of

25 percent of the claimant's past-due social security benefits, the amount payable

to the attorney out of the past-due social security benefits could not exceed 25

percent of these benefits.

The representative, the claimant, or the ALJ that heard the case would have the

right to protest the approved fee. However, the ALJ could protest the approved fee

only on the basis of evidence of the failure of the person representing the

claimant to represent adequately the claimant's interest, or on the basis of evid-

ence that the fee is clearly excessive for the services rendered. SSA would review

any protested fee and approve, modify, or disallow it. If the ALJ that heard the

case filed the protest, a different ALJ would review the fee.

It is not the conferees' intent that this process be used to establish regular

review of fees at the ALJ level. The Committee wishes to emphasize that the

protest of a fee amount by an ALJ is to be made only in cases where there is prima

facie evidence that the fee is clearly excessive in light of the services

rendered.

In addition, with respect to reimbursement for travel expenses of individuals

who represent claimants, such reimbursement could not exceed the maximum amount

that would be payable for travel to the site of the reconsideration interview or

proceeding before an ALJ from a point within the geographical area served by the

office having jurisdiction over the interview or proceeding.

With the exception of the provisions relating to direct payment of an attorney's

fee out of past-due benefits, conforming changes would be made with respect to

representation of SSI applicants.

The provision would be effective for determinations made on or after July 1,

1991, and reimbursement for travel costs incurred on or after April 1, 1991.

Conference agreement

The conference agreement follows the Senate amendment.
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6. RES JUDICATA: APPEAL VERSUS REAPPLICATION

(Section 5107 of the Conference Agreement)

Present law

If a claimant for social security disability benefits successfully appeals an

adverse determination by the Secretary, benefits can be paid retroactively for up

to 12 months prior to the date of the original application.

If, however, instead of appealing, the claimant reapplies and is subsequently

found to be disabled as of the date originally alleged, *2640 there are circum-

stances where retroactive benefits would be limited to 12 months prior to the date

of the subsequent application (rather than prior to the date of the first applica-

tion). This occurs when SSA's "reopening rules" do not permit the original applic-

ation to be reopened. (SSA's administrative policy permits a case to be reopened

within 12 months of an initial determination for any reason; and within four years

if there is new and material evidence or the original evidence clearly shows on

its face that an error was made in the original decision.)

A reapplication, in lieu of an appeal, also could result in an outright denial

of social security or Supplemental Security Income (SSI) benefits without consid-

eration of an individual's medical condition. This occurs in the case of social

security when: (i) the claimant's insured status runs out before the date of the

original denial; and (ii) there is no new and material evidence and no facts or

issues that were not considered in making the prior decision. In the case of SSI,

this occurs when (ii) applies. In these situations, SSA applies the legal prin-

ciple of res judicata to deny the subsequent claim. Under this principle-the use

of which is prescribed by SSA regulations-SSA will not consider the same claim

again and again.

Prior to May 1989, SSA's standard denial notice informed claimants that they

could reapply at any time but did not explain the potential adverse consequences

of reapplying versus appealing a denial. A May 1989 modification of this notice

informs claimants that reapplying may result in a loss of benefits but does not

mention the second problem described above, i.e., an outright denial of eligibil-

ity without further consideration of the evidence.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision that is identical to the Senate amendment.)

Senate amendment

When a claimant for social security or SSI benefits can demonstrate that he or

she failed to appeal an adverse decision because of reliance on incorrect, incom-

plete, or misleading information provided by SSA, his or her failure to appeal

could not serve as the basis for denial by the Secretary of a second application
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for any payment under title II or title XVI. This protection would apply to both

initial denials and reconsiderations by the Secretary. The Secretary also would be

required to include in all notices of denial a clear, simple description of the

effect on possible entitlement to benefits of reapplying rather than filing an ap-

peal.

The provision would apply to adverse determinations made on or after January 1,

1991.

Conference agreement

The conference agreement follows the Senate amendment, with an effective date of

July 1, 1991.

*2641 7. SSA TELEPHONE ACCOUNTABILITY DEMONSTRATION PROJECTS

(Section 5108 of the Conference Agreement)

Present law

The Social Security Act is silent regarding telephone service provided by SSA.

In practice, SSA currently operates 37 teleservice centers (TSCs) that respond to

inquiries from the public. In addition to providing general program information,

these TSCs can schedule appointments at local offices and provide individual ser-

vice, including discussing a person's eligibility and taking specific actions re-

garding his or her benefits. In October 1988, the TSCs were integrated into a

toll-free telephone network that covered 60 percent of the population. In October

1989, toll-free service was extended via the TSCs and four new mega-TSCs to the

entire country. At the same time, direct telephone access to SSA's local field of-

fices was terminated, so that the public can no longer call most of these offices

directly.

Since October 1989, there have been many complaints from the public about SSA's

telephone service. These complaints focus on high 800 number busy rates, on prob-

lems with the accuracy and completeness of information provided to callers, and on

difficulties caused by the elimination of telephone access to local offices.

House bill

No provision.

Senate amendment (Sections 6055-6056 of Senate amendment)

The Secretary would be required to carry out demonstration projects testing a

set of accountability procedures in at least three teleservice centers. These pro-

cedures are intended to assure that individuals who conduct business with the

agency via telephone concerning title II, title XVI, or title XVIII benefits are

not disadvantaged, either as a result of receiving incorrect information or from

their inability to document their own actions and requests. Under these proced-
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ures, callers who provide adequate identifying information would be given a writ-

ten confirmation of the date and nature of their telephone communication with the

agency. This confirmation would include the name of the SSA employee with whom the

caller spoke, a description of any action that the employee said would be taken in

response to the call, and any advice that the caller was given. SSA would be re-

quired to maintain a copy of this confirmation for a minimum of five years follow-

ing the termination of the demonstration projects.

Routine telephone communication would be excluded from these requirements. Thus,

callers making inquiries that do not relate to potential or current entitlement or

eligibility for title II, title XVI or title XVIII benefits-i.e., questions about

the location or hours of operation of local offices-would not be subject to the

accountability procedures described above.

The Secretary would be required to issue a report to the Committee on Ways and

Means and the Committee on Finance on the demonstration projects. This report

would:

*2642 (i) Assess the costs and benefits of the accountability procedures;

(ii) Identify any major difficulties encountered in implementing the demon-

stration projects; and

(iii) Assess the feasibility of implementing the accountability procedures na-

tionally.

The telephone demonstration projects would be required to be initiated within

six months of the enactment of this Act, and would continue for one to three

years. The report would be submitted 90 days after the termination of the

projects.

Conference agreement

The conference agreement follows the Senate amendment.

8. NOTICE REQUIREMENTS

(Section 5109 of the Conference Agreement)

Present law

The Secretary must use understandable language in notifying individuals of a

denial of disability benefits. The law is silent regarding the language of other

notices.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means,

provides that, in issuing notices regarding title II and title XVI benefits, the

Secretary would be required to:

(i) Use clear and simple language;

(ii) Include the local office telephone number and address in notices gener-
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ated by SSA local offices;

(iii) Include the address of the local office which serves the recipient of

the notice and a telephone number through which that office can be reached in no-

tices generated by SSA central offices.

The provision would apply to notices issued on or after January 1, 1991.)

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828, effect-

ive with respect to notices issued on or after July 1, 1991.

9. RESTORATION OF TELEPHONE ACCESS TO THE LOCAL OFFICES OF THE SOCIAL SECURITY

ADMINISTRATION

(Section 5110 of the Conference Agreement)

Present law

The Social Security Act is silent regarding telephone service provided by the

Social Security Administration (SSA). In practice, SSA currently operates 37

teleservice centers (TSCs) that respond to inquiries from the public. In addition

to providing general program *2643 information, these TSCs can schedule appoint-

ments at local offices and provide individual service, including discussing a per-

son's eligibility and taking specific actions regarding his or her benefits. In

October 1988, the TSCs were integrated into a toll-free telephone network that

covered 60 percent of the population. In October 1989, toll-free service was ex-

tended via the TSCs and four new mega-TSCs to the entire country. At the same

time, direct telephone access to SSA's local field offices was terminated, so that

the public can no longer call most of these offices directly.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision that is similar to the Senate amendment, but requires restora-

tion of SSA's local telephone service as soon as possible, but not later than 180

days following the date of enactment.)

Senate amendment (Section 6057 of Senate amendment)

The Senate amendment contains a provision that would require the Secretary to

reestablish telephone access to local SSA offices at the level generally available

on September 30, 1989 (the date just prior to the cut-off of direct telephone ac-

cess to most local offices). The Secretary would also be required to re-list these
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local office numbers in local telephone directories (as well as in the directories

used by public telephone operators in providing callers with information). The re-

quired telephone listings could include a brief instruction to the public to call

SSA's 800 number for general information.

In addition, by January 1, 1993, the Secretary would be required to submit to

the Committee on Finance and the Committee on Ways and Means a report which: (i)

assesses the impact of the requirements established by this provision on SSA's al-

location of resources, workload levels, and service to the public, and (ii)

presents a plan for using new, innovative technologies to enhance access to the

Social Security Administration, including access to local offices. If the Secret-

ary's plan provides for maintaining or enhancing public access to local offices by

individuals in need of assistance from a local SSA representative, it is the Con-

ferees' intent to reconsider the need for a statutory requirement governing tele-

phone access.

The provision would be effective April 1, 1991.

Not later than 90 days after enactment, the General Accounting Office would be

required to report to the Committee on Finance and the Committee on Ways and Means

on the level of public telephone access to the local offices of the Social Secur-

ity Administration.

Conference agreement

The conference agreement generally follows the Senate amendment, but includes

the effective date and GAO reporting deadlines contained in H.R. 5828.

*2644 10. IMPROVEMENT IN EARNINGS AND BENEFIT STATEMENTS

(Section 5111 of the Conference Agreement)

Present law

The Omnibus Budget Reconciliation Act of 1989 required the Social Security Ad-

ministration to establish a program under which covered workers receive periodic

statements concerning their earnings and the potential benefits payable on the

basis of those earnings. Under that legislation, these statements are to be

provided on a biennial basis starting October 1, 1999.

House bill

No provision.

Senate amendment (Section 6058 of Senate amendment)

The requirement that earnings and benefit statements be provided biennially

starting in 1999 would be modified to require annual statements beginning at that

time. In addition, the Secretary of the Treasury would be authorized to disclose

to the Commissioner of Social Security the mailing address of any taxpayer who is

H.R. CONF. REP. 101-964 Page 913
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



entitled to receive an earnings and benefit statement.

The provision would be effective upon enactment.

Conference agreement

The conference agreement follows the Senate amendment.

11. PROVIDE A ROLLING FIVE-YEAR TRIAL WORK PERIOD FOR ALL DISABLED

BENEFICIARIES

(Section 5112 of the Conference Agreement)

Present law

Under present law, disability beneficiaries who are still disabled but who want

to return to work despite their disabling condition are entitled to a nine-month

trial work period. (The months need not be consecutive.) During this period, dis-

abled beneficiaries may test their ability to work without affecting their enti-

tlement to disability benefits. Any work and earnings are disregarded in determin-

ing whether the beneficiary's disability has ceased. At the end of this period,

the beneficiary's work and earnings are evaluated to determine whether he is able

to engage in Substantial Gainful Activity (SGA), which is currently defined by

regulation as earnings of more than $500 per month. If so, his benefits are ter-

minated two months later.

Only one trial work period is allowed in any one period of disability. In addi-

tion, an individual who is entitled to disabled worker's benefits for which he has

qualified without serving a waiting period (i.e., the worker was previously en-

titled to disabled worker's benefits within five years before the month he again

becomes disabled) is not entitled to a trial work period.

House bill

No provision.

*2645 Senate amendment (Section 6059 of Senate amendment)

All beneficiaries would be given an opportunity to test their capacity to engage

in substantial gainful activity over a sustained period of time before their bene-

fits would be stopped by providing that a disabled beneficiary would exhaust his

nine-month trial work period only if he performed services in any nine months

within a rolling 60-month period (that is, within any period of 60 consecutive

months) and repealing the provision which precludes a reentitled disabled worker

from being eligible for a trial work period.

The provision would be effective January 1, 1992.

Conference agreement
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The conference agreement follows the Senate amendment.

12. CONTINUATION OF BENEFITS ON ACCOUNT OF PARTICIPATION IN A NON-STATE

VOCATIONAL REHABILITATION PROGRAM

(Section 5113 of the Conference Agreement)

Present law

Social Security disability insurance (DI) benefits or Supplemental Security In-

come (SSI) benefits based on disability that are paid to a beneficiary who has

medically recovered may not be terminated or suspended because the disability has

ceased if: (1) the individual is participating in an approved State vocational re-

habilitation program, and (2) the Commissioner of Social Security determines that

completion of the program, or its continuation for a specified period of time,

will increase the likelihood that the individual may be permanently removed from

the benefit rolls. The 1988 Disability Advisory Council recommended that the same

benefit continuation provisions be extended to beneficiaries who medically recover

while participating in other approved vocational rehabilitation programs.

House bill

No provision.

Senate amendment (Section 6060 of Senate amendment)

The provision would extend to those DI or SSI beneficiaries who medically recov-

er while participating in a non-State vocational rehabilitation program approved

by the Secretary the same benefit continuation rights as those who medically re-

cover while participating in a State vocational rehabilitation program.

The provision would be effective with respect to benefits payable for months

after the eleventh month following the month of enactment and would apply with re-

spect to individuals whose disability has or may have ceased after such eleventh

month.

Conference agreement

The conference agreement follows the Senate amendment.

*2646 13. LIMITATION ON NEW ENTITLEMENT TO SPECIAL AGE-72 PAYMENTS

(Section 5114 of the Conference Agreement)

Present law

Special age-72 benefits (so-called 'Prouty benefits' after Senator Winston

Prouty of Vermont) were enacted in 1966 to provide some payment to individuals
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who, when the social security program began or when coverage was extended to their

jobs, were too old to earn enough quarters of coverage to become fully insured for

regular retirement benefits.

When the benefits were created in 1966, it was expected that new entitlement un-

der this provision would not be possible for anyone reaching age 72 after 1971.

This is because individuals age 72 after 1971 who met the quarters-of-coverage re-

quirements for Prouty benefits would also have enough quarters of coverage to be

fully insured and thus eligible for the minimum benefit. Because the amount of the

Prouty benefits was less than the amount of the minimum benefit payable at age 62,

new entitlement to Prouty benefits would not occur. However, due to subsequent

changes in the law, it is now theoretically possible for certain people who will

reach age 72 after 1990 and who receive the frozen minimum benefit (due to a

change in the law in 1977) or who receive less than the minimum benefit (due to

its elimination in 1982) to become newly eligible for Prouty benefits. In 1990,

the Prouty benefit amount is $159 per month.

House bill

No provision.

Senate amendment (Section 6061 of Senate amendment)

The provision would preclude the unintended payment of Prouty benefits (due to

the interaction of the Prouty benefit provision with subsequent changes in the law

affecting the minimum benefit) by providing that Prouty benefits would not be pay-

able to any individual reaching age 72 after 1971. This change would not affect

any current Prouty beneficiaries.

The provision would be effective upon enactment.

Conference agreement

The conference agreement follows the Senate amendment.

14. ELIMINATION OF ADVANCE TAX TRANSFER

(Section 5115 of the Conference Agreement)

Present law

Because of the threatened insolvency of the social security trust funds, the So-

cial Security Amendments of 1983 changed the rules for crediting the trust funds

with social security tax receipts. Prior to 1983, the trust funds were credited

with the receipts as they were collected throughout each month. Under the 1983

amendments, the trust funds are credited at the start of each month with the full

amount of social security tax receipts which are expected *2647 to be collected

throughout the month. These receipts are invested in interest bearing Treasury se-

curities; however, an interest adjustment is made later to leave the trust funds
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with the same interest earnings that they would have had if the taxes had been

credited on an 'as received basis.' The present crediting rules may present Treas-

ury with a situation in which trust fund assets cannot be invested when the debt

limit has been reached.

House bill

No provision.

Senate amendment (Section 6062 of Senate amendment)

The advance tax transfer provisions would be repealed, returning to the prior

procedure of crediting the trust funds as tax receipts are received. However, the

advanced tax transfer mechanism would be retained as a contingency to be exercised

only to the extent that the Secretary of the Treasury determines is necessary to

assure sufficient funds to meet current benefit obligations. This would give the

social security program the same level of protection that it enjoys under present

law without continuing the routine use of the advance transfer mechanism.

The provision would be effective after December 1990.

Conference agreement

The conference agreement follows the Senate amendment, effective the first day

of the month following the month of enactment.

15. REPEAL OF RETROACTIVE BENEFITS FOR CERTAIN CATEGORIES OF INDIVIDUALS

(Section 5116 of the Conference Agreement)

Present law

Social security retirement and survivor benefits can be paid for up to six

months prior to the month of application if the applicant were otherwise eligible

for benefits during that period.

In general, retroactive benefits cannot be paid if doing so would cause a reduc-

tion in future monthly benefits (i.e., it would effectively mean that an individu-

al would be filing for 'early retirement,' in which case an actuarial reduction in

benefits is required). For example, if a retroactive application for retirement

benefits were to cause a retiree's initial entitlement month to fall before the

individual reached age 65, no retroactive benefits could be paid for the months

prior to age 65. However, there are four exceptions to this rule which permit pay-

ment of retroactive benefits even though it causes an actuarial reduction in bene-

fits.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-
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cludes a provision identical to the Senate amendment.)

*2648 Senate amendment (Section 6063 of Senate amendment)

The provision would eliminate eligibility for retroactive benefits for two cat-

egories of individuals eligible for actuarially reduced benefits: (1) individuals

who have dependents who would be entitled to unreduced benefits during the retro-

active period (e.g., a retiree under age 65 who has a spouse age 65 or over); and

(2) individuals who have pre-retirement earnings over the amount allowed under the

social security retirement test that could be charged off against benefits for

months prior to the month of application, thus permitting an early retiree to re-

ceive benefits for months prior to actual retirement.

The provision would be effective with respect to applications for benefits filed

on or after January 1, 1991.

Conference agreement

The conference agreement follows the Senate amendment.

16. CONSOLIDATION OF OLD COMPUTATION METHODS

(Section 5117 of the Conference Agreement)

Present law

A number of old, rarely-used benefit computation methods remain in the Social

Security Act. They apply primarily to claims in which the worker filed for bene-

fits or died before 1967 and are used only if they provide a higher benefit than

newer computation methods.

Such computations must be done manually. The Social Security Administration

(SSA) estimates it would be costly to develop computer programs for these rarely-

used benefit computation methods.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6064 of Senate amendment)

The provision would eliminate all old computation methods which require manual

intervention. It would substitute newer computation methods which may be fully

processed by computer.

The provision would apply only to new claims for benefits, virtually all of

which are for survivor's benefits, and to recomputations for certain retired work-

ers now on the rolls who have recent earnings. However, it is unlikely that there

are many individuals who are over 85 and are working at a wage high enough to res-
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ult in an increase in benefits after a recomputation using a computation method to

be eliminated under this provision. No benefits paid to individuals already on the

rolls would be reduced.

The provision would be effective 18 months after the month of enactment.

Conference agreement

The conference agreement follows the Senate amendment.

*2649 17. SUSPENSION OF DEPENDENT'S BENEFITS WHEN A DISABLED WORKER IS IN AN

EXTENDED PERIOD OF ELIGIBILITY

(Section 5118 of the Conference Agreement)

Present law

A disability insurance beneficiary who successfully completes a nine-month trial

work period has an extended period of eligibility during which he or she continues

to receive medicare benefits and is eligible to receive disability benefits if

earnings fall below $500 a month. The law is silent regarding the payment of bene-

fits to dependents during this extended period. However, current Social Security

Administration (SSA) policy provides that dependent's benefits are suspended dur-

ing this period if the disabled worker's benefits are suspended.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment (Section 6065 of Senate amendment)

The Senate amendment contains a provision that would codify current SSA policy

which links the disabled worker's entitlement to monthly benefits and the depend-

ent's entitlement to benefits for the same month. Thus, a dependent could receive

benefits for a month only if the disabled worker received benefits for that month.

The proposal would be effective upon enactment.

Conference agreement

The conference agreement follows the Senate amendment.

18. PAYMENT OF BENEFITS TO DEEMED SPOUSE AND LEGAL SPOUSE

(Section 5119 of the Conference Agreement)

Present law

A spouse or widow(er) whose marriage is found to be invalid (i.e., the husband
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or wife failed to obtain a legal divorce from a previous spouse, or there was some

defect in the marriage ceremony) is eligible for benefits as a 'deemed' spouse or

widow(er) if he or she is living with the worker (or was at the time of the work-

er's death) and there is no legal spouse who is currently entitled or had previ-

ously been entitled to benefits on the worker's record. In cases where a deemed

spouse is paid benefits and a legal spouse later files for benefits, the deemed

spouse's benefits are terminated when the legal spouse becomes entitled. The

deemed spouse may again receive benefits if the legal spouse and the worker leg-

ally divorce, or if the legal spouse dies.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision that would pay benefits to both the legal spouse and the deemed

spouse (or to both the legal widow *2650 and the deemed widow). That is, the ex-

istence of a legal spouse would no longer prevent a deemed spouse from receiving

benefits on the worker's record or terminate the benefits of a deemed spouse who

was already receiving benefits on the worker's record.

A deemed spouse or deemed widow(er) would be entitled to benefits on the work-

er's record on the same basis as if he or she were a legal spouse and would be

paid within the family maximum. The legal spouse would also be entitled to bene-

fits and would be paid outside the family maximum once the deemed spouse became

entitled to benefits.

In order to qualify as a deemed spouse, the individual would be required to be

living with the worker at the time of filing for benefits (or at the time of the

worker's death, in the case of deemed widow(er)'s benefits). A deemed spouse who

divorced the worker would be eligible for benefits on the same basis as if he or

she were a divorced legal spouse.

The provision would be effective with respect to benefits payable for months

after December 1990. With respect to deemed spouses or deemed widow(er)'s whose

benefits have been terminated prior to December 1990, the provision would be ef-

fective for applications filed on or after January 1, 1991.)

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828.

19. VOCATIONAL REHABILITATION DEMONSTRATION PROJECT

(Section 5120 of the Conference Agreement)

Present law
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Since the establishment of the Disability Insurance (DI) cash benefits program

in 1956, the Social Security Administration (SSA) has been required to refer dis-

abled beneficiaries and applicants to State vocational rehabilitation agencies so

that the maximum number of them may be rehabilitated and return to work. When the

services provided by a State agency result in a beneficiary engaging in substan-

tial gainful activity for at least nine months, SSA reimburses the agency for the

cost of these services from the DI trust fund (or, in the case of disabled wid-

ow(er)s and disabled adult children, from the OASI trust fund).

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, re-

quires SSA to develop and carry out demonstration projects assessing the advant-

ages and disadvantages of permitting disabled beneficiaries to select a qualified

rehabilitation agency, public or private, to provide them with services aimed at

enabling them to engage in substantial gainful activity and leave the disability

rolls. Those eligible to participate in the demonstration projects would include

disability insurance beneficiaries, disabled *2651 widow(er)s, and disabled adult

children. The project would be implemented in at least three sites in three separ-

ate states. They would include a sufficient number of beneficiaries and be of suf-

ficient scope to permit an evaluation of:

The extent to which disabled beneficiaries will participate in the provider

selection process (including an identification of their reasons for participating

or not participating);

The characteristics (including impairments) of beneficiaries by the type of

provider selected;

The rehabilitation needs of beneficiaries by the type of provider selected;

The extent to which non-State vocational rehabilitation firms accept referrals

of disabled beneficiaries on the basis of current law reimbursement provisions and

of the most effective mechanisms for reimbursing such providers within the frame-

work of current law;

The extent to which providers participating in the demonstration projects con-

tract out services and the types of services that are contracted out;

Whether beneficiaries who select their own vocational rehabilitation provider

are more likely to work and leave the disability rolls than those who do not;

The cost effectiveness of permitting beneficiaries to select their vocational

rehabilitation provider and of different types of providers; and

The feasibility of enacting the arrangement being tested on a national basis

and the additional procedural safeguards, if any, needed to assure its effective-

ness if made part of permanent law.

In selecting beneficiaries to participate in the project, the Secretary must

choose those for whom there is a reasonable likelihood that the rehabilitation

services provided will result in their performance of substantial gainful activity

for a continuous period of nine months prior to the completion of the project.

Project participants would be permitted to select a qualified provider to fur-
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nish them with rehabilitation services. After seeking recommendations from dis-

abled individuals and organizations representing them, the Secretary would desig-

nate a number of qualified providers in the geographic areas of each of the three

demonstration sites. In addition, the Secretary would have authority to approve

rehabilitation services provided outside these areas on a case-by-case basis.

Providers that participate in the project would be reimbursed in accordance with

current law (section 222(d) of the Social Security Act), except that the Secretary

would be permitted to contract with qualified providers on a fee-for-service basis

to: (1) conduct vocational evaluations aimed at identifying those participants who

have a reasonable potential for engaging in substantial gainful activity and being

removed from the disability rolls if provided with vocational rehabilitation ser-

vices; and (2) develop jointly with those participants an individualized written

rehabilitation program.

This program would include, but not be limited to: (1) a statement of the indi-

vidual's rehabilitation goal; (2) a statement of the specific rehabilitation ser-

vices to be provided and the rehabilitation *2652 provider from which those ser-

vices will be obtained; (3) the projected date for the initiation of such services

and their anticipated duration; and (4) objective criteria and an evaluation pro-

cedure and schedule for determining whether the goals are being achieved.

The demonstration project would run for three years. By April 1, 1992, the Sec-

retary would be required to submit a report on the progress of the projects to the

Committee on Ways and Means and the Committee on Finance. A final report to these

Committees would be due six months after completion of the projects, or by April

1, 1994.

Authority for this demonstration project is provided as an amendment to section

505 of the Social Security Disability Amendments of 1980. To allow for completion

of these projects, the Secretary's general authority under section 505 would be

extended by approximately three months, from June 10, 1993, to October 1, 1993.

The provision would be effective upon enactment.

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828.

20. USE OF SOCIAL SECURITY NUMBER BY CERTAIN LEGALIZED ALIENS

(Section 5121 of the Conference Agreement)

Present law

The use of a false social security number or social security card or the misre-

porting of social security covered earnings, with intent to deceive, is a felony
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under section 208 of the Social Security Act, punishable by a maximum penalty of

up to $250,000 or up to 5 years imprisonment. The Immigration Reform and Control

Act of 1986 (IRCA) extended amnesty and the opportunity to obtain legal status to

certain illegal aliens who had been resident and working in the United States for

a substantial period of time. However, persons legalized under IRCA are still sub-

ject to prosecution for use of a false social security number or card under sec-

tion 208 of the Social Security Act. As a result, alien workers who are granted

temporary or permanent legal resident status under IRCA, and who apply for a cor-

rect social security number or attempt to correct their earnings records with the

Social Security Administration, may be subject to prosecution as a result of their

previous use of a false number or card.

House bill

No provision. (H.R. 2858 includes a provision that would amend the Social Secur-

ity Act to provide that aliens who, under IRCA or section 902 of the Foreign Rela-

tions Authorization Act for Fiscal Years 1988 and 1989, applied for and were gran-

ted legal status would not be prosecuted under certain of the criminal provisions

in section 208, by virtue of having used a false social security number *2653 or

card or having misreported earnings with intent to deceive, during the period pri-

or to, or within 60 days after enactment of this provision. The exemption would

not apply to those who sold social security cards, possessed social security cards

with intent to sell, possessed counterfeit social security cards with intent to

sell or counterfeited social security cards with intent to sell.

The purpose of IRCA is to give most illegal aliens who had been long established

in the United States (generally present since January 1, 1982) and who are con-

tributing members of the society an opportunity to become legal residents and lead

normal lives. The use of false social security numbers was a common practice among

illegal aliens attempting to work in the United States.

When this population was given amnesty from prosecution for violation of the im-

migration laws, the fact that they could still be prosecuted for previously using

a false social security number or card, even after obtaining temporary or perman-

ent resident status, was not addressed. As a result, most of the legalized popula-

tion is still technically subject to prosecution and loss of legal status as soon

as they attempt to correct their earnings records. Many aliens who have applied

for, or have been granted, amnesty have not yet corrected their social security

earnings record for fear of prosecution under section 208.

The Conferees intend that this exemption apply only to those individuals who use

a false social security number to engage in otherwise lawful conduct. For example,

an alien who used a false social security number in order to obtain employment

which results in eligibility for social security benefits or the receipt of wage

credits would be considered exempt from prosecution. However, an alien who used a

false social security number for otherwise illegal activity such as bank fraud or

drug trafficking would not be exempt from prosecution under this provision.

The provision would make the Social Security Act consistent with the amnesty
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provisions of IRCA. The Conferees believe that individuals who are provided exemp-

tion from prosecution under this proposal should not be considered to have exhib-

ited moral turpitude with respect to the exempted acts for purposes of determina-

tions made by the Immigration and Naturalization Service.

The exemption would apply to all individuals who received amnesty regardless of

when they were granted status.

The provision would be effective for fraudulent use which occurred prior to, or

within 60 days after, enactment by any person who is ultimately granted legal

status under IRCA or section 902 of the Foreign Relations Authorization Act for

fiscal years 1988 and 1989.)

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828 with

minor changes.

*2654 21. REDUCTION IN WAGES NEEDED FOR A YEAR OF COVERAGE TOWARD THE

SPECIAL MINIMUM BENEFIT

(Section 5122 of the Conference Agreement)

Present law

A "special minimum" social security benefit is available to workers who have

many years of work at modest wages. The amount of this benefit is determined by an

alternative benefit computation that calculates the benefit based on the number of

years of significant earnings, rather than on average lifetime earnings. It ap-

plies in cases where this computation results in a higher benefit than that which

would be derived under the regular social security benefit computation rules.

The special minimum benefit is computed by multiplying the number of years of

special minimum coverage by a base amount. However, only those years in excess of

10 and up to 30 can be multiplied by the base amount (e.g., if an individual has

30 years of coverage toward the special minimum, only 20 of these years can be

multiplied by the base amount to determine the benefit amount). In 1990, the base

amount is $21.90. A worker with 30 years of coverage under the special minimum

would receive a benefit of $437.

For 1951-1978, the individual earns a year of coverage for each year in which he

or she has wages or self-employment income of at least 25 percent of the social

security contribution and benefit base for that year and, for years after 1978, at

least 25 percent of the old-law contribution and benefit base for that year.

House bill
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No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision that would reduce the amount of wages or self-employment income

required to earn a year of coverage from 25 percent of the old-law contribution

and benefit base (projected by the Congressional Budget Office to be $10,125 in

1991) to 15 percent of the old-law contribution and benefit base (projected to be

$6,075 in 1991).

Because the minimum wage was not increased from 1981 through 1989, while the so-

cial security contribution and benefit base has been indexed to wage increases,

the level of wages required to earn a year of coverage under the special minimum

benefit provision has exceeded the minimum wage in every year since 1983. The pro-

vision would make it possible once again for a minimum-wage earner to earn years

of coverage toward the special minimum. (In 1991, a full-time minimum wage worker

would earn $8,606.)

The provision would be effective for years of coverage earned after 1990.)

Senate amendment

No provision.

*2655 Conference agreement

The conference agreement includes the provision contained in H.R. 5828.

22. CHARGING OF EARNINGS OF CORPORATE DIRECTORS

(Section 5123 of the Conference Agreement)

Present law

The Omnibus Budget Reconciliation Act of 1987 required that, for purposes of

both social security taxation and the retirement test, corporate directors' earn-

ings be treated as received in the year that the services to which they are at-

tributable were performed. Prior to OBRA, because corporate directors' earnings

were taxed when received, directors were able to avoid benefit reductions from the

retirement test by deferring receipt of earnings until reaching age 70.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, would

repeal the provision that treats directors' earnings as taxable in the year that

the services to which they are attributable were performed. Thus, directors' earn-

ings would be treated as received in the year that the relevant services are per-

formed only for purposes of the social security retirement test.

The provision would be effective with respect to services performed in taxable

years beginning after December 31, 1990.)

Senate amendment
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No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828 with

technical drafting changes.

23. COLLECTION OF EMPLOYEE SOCIAL SECURITY TAX ON GROUP-TERM LIFE INSURANCE

(Section 5124 of the Conference Agreement)

Present law

The Omnibus Budget Reconciliation Act of 1987 required the cost of employer-

provided group-term life insurance to be included in wages for FICA tax purposes

if it is includible for income tax purposes. Under current law, it is includible

for income tax purposes to the extent that coverage exceeds $50,000.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means,

provides that in cases where an employer continues to provide taxable group-term

life insurance to an individual who has left his employment, the former employee

would be required to pay the employee portion of the FICA tax directly. To enable

him to do this, the employer would be required to list separately on the *2656

former employee's W-2 each year the amount of the payment for group-term life in-

surance and the amount of the employee FICA tax imposed on it. Instructions on

form 1040 would then direct the employee to add this amount to his total tax liab-

ility. This procedure follows an existing procedure by which employees with income

from tips pay the employee share of the FICA tax directly when their wages are not

sufficient to enable their employer to withhold it.

A conforming change would be made in the Railroad Retirement Tax Act.

The proposal would apply to group-term life insurance coverage provided after

December 31, 1990.)

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828.

24. CROSS-REFERENCING OF RAILROAD RETIREMENT TIER 1 TAX RATE TO THE FEDERAL

INSURANCE CONTRIBUTIONS ACT

(Section 5125 of the Conference Agreement)
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Present law

The railroad retirement Tier 1 tax rate is equivalent to the combined OASDI and

HI tax rates of the Federal Insurance Contributions Act (FICA). The Tier 1 rate is

described numerically in the Railroad Retirement Tax Act.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision identical to the Senate amendment.)

Senate amendment

The Senate amendment would amend the Railroad Retirement Tax Act to provide that

the Tier 1 tax rate would be determined by cross-reference to the FICA tax rate.

The provision would be effective upon enactment.

Conference agreement

The conference agreement follows the Senate amendment.

25. TWO-YEAR EXTENSION OF GENERAL FUND TRANSFER TO RAILROAD RETIREMENT TIER 2

FUND

(Section 5126 of the Conference Agreement)

Present law

The proceeds from the income taxation of railroad retirement Tier 2 benefits are

transferred from the general fund of the Treasury in the Railroad Retirement Ac-

count. This transfer applies only to proceeds from the taxation of benefits which

have been received *2657 prior to October 1, 1990. Proceeds from the taxation of

benefits received after this date will remain in the general fund.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision similar to the Senate amendment but providing for a two-year

rather than a one-year extension of the transfer provision.)

Senate amendment

The Senate amendment would provide for extending the transfer of proceeds from

the income taxation of Tier 2 benefits for an additional year, that is, with re-

spect to benefits received prior to October 1, 1991. The continuation of this

transfer is estimated to result in an additional deposit into the Railroad Retire-

ment Account of $190 million.

The provision would be effective with respect to benefits received after Septem-
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ber 30, 1990 and before October 1, 1991.

Conference agreement

The conference agreement follows the Senate amendment with a modification under

which the transfer would be extended for two years rather than one. This two-year

extension is estimated to result in an additional deposit into the Railroad Re-

tirement Account of $385 million.

The provision would be effective with respect to benefits received after Septem-

ber 30, 1990 and before October 1, 1992.

26. WAIVER OF THE TWO-YEAR WAITING PERIOD FOR CERTAIN DIVORCED SPOUSES

(Section 5127 of the Conference Agreement)

Present law

A divorced spouse is entitled to benefits on the record of a worker to whom he

or she was previously married so long as three conditions are met: 1) both the

worker and the divorced spouse are eligible for social security retirement bene-

fits (i.e., are age 62 or older); 2) the marriage lasted 10 years; and 3) the

worker is receiving benefits.

If the worker is eligible for benefits but is not receiving them (because the

worker has not filed for benefits or because benefits have been suspended due to

the retirement test), the divorced spouse may nevertheless be paid benefits on the

worker's record, but only when the divorce has been final for two years. The pur-

pose of this two-year waiting period is to prevent couples from obtaining a di-

vorce solely to avoid suspension of spousal benefits under the retirement test.

The waiting period is imposed on any divorced spouse whose former spouse does not

receive benefits, regardless of whether the divorced spouse was receiving benefits

prior to the divorce. Some people argue that the waiting period imposes a hardship

on a spouse who had been receiving benefits prior to the divorce, but who loses

these benefits because the former spouse returned to work after the divorce.

*2658 House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision that would waive the two-year waiting period for independent

entitlement to divorced spouse's benefits if the worker was entitled to benefits

prior to the divorce. In this way, a spouse whose divorce took place after the

couple had begun to receive retirement benefits, and whose former spouse (the

worker) returned to work after the divorce thus causing the suspension of bene-

fits, would not lose benefits on which he or she had come to depend.

The provision would be effective for benefits payable for months after December,

1990.

Senate amendment
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No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828.

27. PREEFFECTUATION REVIEW OF FAVORABLE DECISIONS BY THE SOCIAL SECURITY

ADMINISTRATION

(Section 5128 of the Conference Agreement)

Present law

The Social Security Disability Amendments of 1980 require the Secretary of

Health and Human Services (HHS) to review 65 percent of favorable title II de-

cisions made by State Disability Determination Services (DDSs) each year prior to

their effectuation. The review applies to favorable decisions on initial claims,

on reconsiderations, and on continuing disability reviews. At Social Security Ad-

ministration's (SSA's) current volume of applications and appeals, the agency is

required to conduct about 450,000 preeffectuation reviews annually.

The Committee on Ways and Means approved the 65 percent requirement in 1980 as a

means of promoting uniformity and accuracy in favorable disability decisions. At

that time, the Committee noted that: "... in some instances reviewing this per-

centage of cases may not be cost effective-a lower or higher percentage may be

prudent. If the Secretary finds this to be the case, we would expect him to report

his findings to [the] Committee in an expeditious manner." (H. Rept. 96-100, p.

10)

Since 1981, SSA improved its capacity to identify the general types of approvals

and continuances that are most likely to be incorrect. These improvements were

documented in a March 1990 report by the General Accounting Office, which suggests

that SSA can maintain current levels of accuracy, and possibly even improve upon

them, by targeting preeffectuation reviews on error-prone cases.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, would

reduce the percentage of favorable state agency *2659 decisions that the Secretary

must review from 65 percent across-the-board to 50 percent of allowances. The 50

percent requirement would apply to both initial allowances and allowances upon re-

consideration. The Secretary would also be required to review a sufficient number

of continuances to assure a high level of accuracy in such decisions. To the ex-

tent feasible, the reviews would focus on allowances and continuances that are

likely to be incorrect.

SSA would be required to submit annual written reports to the Committee on Ways

and Means and the Committee on Finance which (i) state the number of preeffectu-

ation reviews conducted the previous year and, (ii) based on these reviews, assess
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the accuracy of DDS decisions.

The provision would apply to reviews of state agency determinations made after

fiscal year 1990.

Senate amendment

No provision.

Conference agreement

The conference agreement includes the provision contained in H.R. 5828.

28. INCREASE IN THE RETIREMENT TEST FOR WORKERS AGE 65-69

Present law

In 1990, individuals age 65-69 may earn up to $9,360 in annual wages or self-

employment income and still be treated as retired; that is, they will have no re-

duction in their social security benefit as a result of earnings at or below this

exempt amount. The exempt amount is automatically adjusted each year to reflect

the change in average wages in the economy. The retirement test for those age

65-69 will rise to $9,720 in 1991 and is projected by the Congressional Budget Of-

fice to be $10,560 in 1992, $11,160 in 1993, $11,760 in 1994, and $12,480 in 1995.

The retirement test for those under age 65 is currently $6,840 and will rise to

$7,080 in 1991.

For earnings in excess of these amounts, beneficiaries age 65-69 lose $1 in be-

nefits for every $3 in earnings. Beneficiaries under age 65 lose $1 in benefits

for every $2 in earnings in excess of the limit. Persons age 70 years and older

are not subject to the retirement test.

House bill

No provision. (H.R. 5828, as reported by the Committee on Ways and Means, in-

cludes a provision that would increase the retirement test applied to those age

65-69 by $1,800 in 1993 and $2,640 in 1994 above the level which would occur under

the automatic procedure. The resulting exempt amount is projected to be $12,960 in

1993 and $14,400 in 1994. These ad hoc increases would be included permanently in

the exempt amount so that automatic increases in future years would be calculated

based on an inclusion of these ad hoc increases.

The provision would be effective for taxable years ending after 1990.)

*2660 Senate amendment

No provision.

Conference agreement

The conference agreement follows the Senate amendment, i.e., no provision.
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29. ELIMINATION OF BENEFIT RECOMPUTATIONS FOR EARNINGS AFTER AGE 69

Present law

The amount of a worker's monthly social security retirement benefit is estab-

lished at age 62. It is based on an average of the worker's lifetime earnings, us-

ing the 35 years with the highest earnings to compute the average. (For workers

reaching age 62 in 1989 or earlier, fewer years are used in computing average

lifetime earnings.) Earnings from years prior to the year the worker reached age

61 are indexed to reflect wage growth. A worker who does not have 35 years of

earnings has a zero averaged into his or her average lifetime earnings for each

year in which he or she had no wages or self-employment income.

If a worker continues to have earnings after age 61, and these earnings are

higher than indexed earnings in one of the 35 years used to compute average life-

time earnings, the higher-earning year is substituted for a lower-earning year or

a year with no earnings. This raises the worker's average lifetime earnings and

the monthly benefit is recomputed to produce a higher benefit amount.

House bill

No provision. (H.R. 5828 includes a provision that would eliminate recomputa-

tions of benefits for beneficiaries with earnings in the year they reach age 70 or

later years, except for beneficiaries with one or more "zero years" averaged into

their average lifetime earnings.

The provision would be effective for recomputations of benefits on the basis of

wages or self-employment income for years after 1990.

Senate amendment

No provision.

Conference agreement

The conference agreement follows the Senate amendment, i.e., no provision.

30. RECOVERY OF OVERPAYMENTS FROM FORMER SOCIAL SECURITY BENEFICIARIES THROUGH

TAX REFUND OFFSET

(Section 5129 of the Conference Agreement)

Present law

A Federal agency that is owed a past-due, legally enforceable debt, other than a

title II overpayment, can collect it by having the Internal Revenue Service (IRS)

withhold or reduce the debtor's *2661 income tax refund. To obtain repayment via a

tax refund offset, the agency to which the debt is owed must:

(i) Notify the individual of its intention to recover the debt through the tax
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system;

(ii) Provide the individual with at least 60 days to present evidence that all

or part of the debt is not past-due or not legally enforceable; and

(iii) Consider any evidence presented by the individual and make a final de-

termination that the debt is in fact owed and legally enforceable.

After the agency notifies the IRS of its final determination, the IRS reduces

the amount of the individual's income tax refund, if any; pays this amount to the

agency; and notifies the individual of the amount by which his tax refund has been

reduced to repay his debt.

House bill

Social security overpayments to former beneficiaries would be recovered by with-

holding the amount due from Federal income tax refunds. This recovery method would

be used only when benefit adjustments or direct payments by the overpaid individu-

al have not been successful.

Specifically, the prohibition against recovering title II overpayments via a tax

refund offset would be eliminated for former beneficiaries. (Current beneficiaries

would continue to be exempt from the tax refund offset program.)

After being informed by the Social Security Administration (SSA) of its inten-

tion to recover an overpayment via a tax refund offset, former beneficiaries who

are eligible to apply for a waiver of the overpayment would be given the opportun-

ity to do so. In addition, the IRS would be required to establish a procedure by

which a spouse could prevent his or her share of a joint tax refund from being

withheld in an overpayment recovery action. The IRS would also be required to no-

tify individuals who file joint returns of this procedure when it informs them

that it is withholding their tax refund.

The proposal would take effect January 1, 1991, and would remain in effect as

long as the existing Government-wide offset remains in effect (currently, until

January 10, 1994).

Senate amendment

No provision.

Conference agreement

The conference agreement includes the House provision.

31. TECHNICAL AMENDMENTS

(Section 5130 of the Conference Agreement)

The provision would correct several technical errors contained in the Social Se-

curity Act.

*2662 CHILD CARE STATEMENT OF MANAGERS
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The Conference report includes the Child Care and Development Block Grant Act of

1990. The purpose of this block grant program is to increase the availability, af-

fordability, and quality of child care. The provision provides financial assist-

ance to low-income, working families to help them find and afford quality child

care services for their children. It also contains provisions to enhance the qual-

ity and increase the supply of child care available to all parents, including

those who receive no financial assistance under the block grant program.

More specifically, the purpose of this block grant program is to give parents a

variety of options in addressing family child care needs. Additionally, this pro-

vision is intended to build on and to strengthen the role of the family by seeking

to ensure that parents are not forced by the lack of available programs or finan-

cial resources to place a child in an unsafe or unhealthy child care arrangement;

to promote the availability and diversity of quality child care services to expand

child care options available to all families who need such services; to provide

assistance to families whose financial resources are not sufficient to enable such

families to pay the full cost of necessary child care; to improve the productivity

of parents in the labor force by lessening the stresses related to the absence of

adequate child care services; and to provide assistance to states and Indian

tribes to improve the quality of, and coordination among, child care programs and

early childhood development programs.

The Conference agreement authorizes $750,000,000 for fiscal year 1991,

$825,000,000 for fiscal year 1992, $925,000,000 for fiscal year 1993, and such

sums as may be necessary for fiscal years 1994 and 1995. Block grant funds are

provided to states in accordance with a formula based on numbers of young children

and of school lunch recipients.

Use of block grant funds for child care services

Each state shall use 75 percent of block grant funds for direct assistance to

parents for child care services and to increase the supply and to improve the

quality of child care. Block grant funds may only be used by the states for child

care services and for activities which directly improve the availability and qual-

ity of care for families assisted under the Act. Quality activities eligible for

funds under section 658E(c)(3)(B)(ii) should be the same type of quality activit-

ies specified in the quality reservation in section 658G. It is the conferees' in-

tent that a preponderance of the block grant funds be spent specifically on child

care services and a minimum amount on other authorized activities.

The managers believe that parents should have the greatest choice possible in

selecting child care for their children. Thus, parents assisted under section

658E(c)(3)(B) would have complete discretion to choose from a wide range of child

care arrangements, including care by relatives, churches, synagogues, family pro-

viders, centers, schools, and employers. All such providers may be paid through

grants or contracts or through certificates provided to the *2663 parent. A parent

assisted under section 658E(c)(3)(B) must be given the option of receiving a cer-

H.R. CONF. REP. 101-964 Page 933
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



tificate.

Use of 25 percent reserve of funds

Each state shall reserve 25 percent of block grant funds for grants and con-

tracts to providers of early childhood development or before- and after-school

services, or both, and for activities to improve the quality of child care. Of the

25 percent reserve, not less than seventy-five percent of this reserve shall be

allocated to early childhood development and before- and after-school care activ-

ities; not less than twenty percent for quality activities, with the remaining

five percent to be used for either purpose. A state may assign responsibility for

the administration of early childhood development and latchkey programs to an

agency other than the lead agency, such as an agency that has experience in the

administration of existing education or preschool programs. Eligible quality

activities include establishing or expanding resource and referral programs; mak-

ing grants or loans to providers to assist them in meeting state and local child

care standards; improving the monitoring of compliance with, and enforcement of,

state standards and licensing and regulatory requirements; providing training and

technical assistance; and improving salaries and other compensation paid to child

care staff.

General provisions

Families eligible for assistance for child care are those who earn less than 75

percent of the state median income and who have children under age 13. The amount

of assistance would be based on a sliding fee scale established by the state.

Nothing in this subchapter is intended to prohibit the provision of services at no

cost to families whose income is at or below the poverty level. Providers would

receive payment at rates which would ensure equal access to services comparable to

those provided to children whose care is not publicly subsidized.

Parental choice and involvement are further enhanced through provisions for un-

limited parental access to children during the day and within the care setting,

for parental complaint procedures and access to records of substantiated parental

complaints, and for consumer education.

The managers intend that the determination whether any financial assistance

provided under this subchapter, including a loan, grant or child care certificate,

constitutes Federal financial assistance for purposes of title VI of the Civil

Rights Act of 1964 (42 U.S.C. 2000d et seq.), title IX of the Education Amendments

of 1972 (20 U.S.C. 1681, et seq.), the Rehabilitation Act of 1973 (29 U.S.C. 794

et seq.), the Age Discrimination Act of 1975 (42 U.S.C. 6101 et seq.), all as

amended, and the regulations issued thereunder, shall be made in accordance with

those provisions.

To receive funds, a state shall submit a plan that includes: designation of a

lead agency; local consultation regarding development of the plan; coordination

with existing programs; use of funds for child care services, including early

childhood education and before-and-after school care, and for activities related
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to quality and availability; supplement not supplant language; priority for very

low *2664 income childen and children with special needs; and use of a sliding fee

scale. The managers intend that, to the maximum extent practicable, the lead

agency be a state entity in existence on or before the date of enactment of this

subchapter with experience in the administration of appropriate child care pro-

grams.

All eligible providers shall be licensed, regulated, or registered prior to pay-

ment and must comply with applicable state and local licensing and regulatory re-

quirements. The state plan shall describe minimum health and safety requirements

established by the state for all providers funded under this subchapter and ensure

that such providers demonstrate compliance with these requirements. These health

and safety requirements include the prevention and control of infectious diseases,

building and physical premises safety, and a minimum health and safety training

requirement appropriate to the provider setting. The state shall conduct a one-

time review of state licensing and regulatory requirements and policies, unless

the state has done so within three years prior to the date of enactment.

The state shall report to the Secretary of Health and Human Services annually on

the use of funds under this subchapter; data on caregivers and children in care;

activities to encourage public-private partnerships which promote business in-

volvement in meeting child care needs; results of any review of state licensing

and regulatory requirements; a rationale for any station actions to reduce the

levels of state standards; state actions to improve the quality of care; and a de-

scription of standards in the state.

The Secretary will report to Congress annually on use of all Child Care and De-

velopment Block Grant Act funds in the states. The report will include a summary

and analysis of the above data provided by the States to the Secretary and any re-

commendations to Congress on further steps necessary to improve access to quality

and affordable child care.

TITLE VI-ENERGY AND ENVIRONMENTAL PROGRAMS

SUBTITLE -NRC USER FEES

SEC. . NRC USER FEES AND ANNUAL CHARGES

Present law

Section 7601 of the Consolidated Omnibus Budget Reconciliation Act of 1985 (Pub-

lic Law 99-272) requires the Nuclear Regulatory Commission (NRC) to collect annual

charges from its licensees. The amount of the charges:

(1) when added to other amounts collected by the NRC (i.e., fees under the In-

dependent Offices Appropriation Act of 1952, 31 U.S.C. 9701), may not exceed 33

percent of the NRC's costs; and

(2) must reasonably be related to the regulatory service provided by the NRC

and fairly reflect the cost to the NRC of providing the service.
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Section 5601 of the Omnibus Budget Reconciliation Act of 1987 (Public Law

100-203) amended the 1985 law by increasing the *2665 amount of the NRC's costs

recovered by fees and annual charges from 33 to 45 percent for two years, fiscal

years 1988 and 1989.

Section 3201 of the Omnibus Budget Reconciliation Act of 1989 (Public Law

101-239) amended the 1985 law by maintaining the amount of the NRC's costs re-

covered by fees and annual charges at 45 percent for a third year, fiscal year

1990, Without new legislation, the amount of the fees and annual charges will re-

vert to 33 percent in fiscal year 1991.

House bill

Sections 4502 and 5101 of the House bill would repeal section 7601 of the 1985

law and replace it with new, permanent authority. Both House provisions would re-

quire the NRC to collect annual charges in an amount to recover 100 percent of its

budget authority (including budget authority for both Salaries and Expenses of the

NRC and the Office of the Inspector General), less amounts appropriated to the NRC

from the Nuclear Waste Fund established by 42 U.S.C. 10222(c) and fees collected

under the Independent Offices Appropriation Act. Although all NRC licensees would

be subject to fees under the Independent Offices Appropriation Act, only persons

licensed to operate nuclear power plants would be assessed annual charges. The

amount of the annual charges would be determined by the NRC by rule and would have

to bear a reasonable relationship to the NRC's cost of providing regulatory ser-

vices to the licensee.

Senate bill

Section 2 of Title V of the Senate bill, like the House bill, would repeal sec-

tion 7601 of the 1985 law and would require the NRC to recover 100 percent of its

costs. It differs from the House provisions, however, in three respects. First,

the Senate provision would authorize the NRC to impose annual charges for only

five years, fiscal years 1991-1995. Second, it would permit (but would not re-

quire) the NRC to assess annual charges against any person who holds an NRC li-

cense, not just utilities operating nuclear power plants. Third, it would recover

100 percent of the Salaries and Expenses of the NRC and but not of the expenses of

the NRC's Office of the Inspector General.

Conference agreement

In general.-The conference agreement follows the Senate bill with three changes.

First, the Senate bill would have codified the annual charge authority in the

Atomic Energy Act of 1954; the conference agreement does not. Second, the Senate

bill would have recovered 100 percent of the NRC's Salaries and Expenses only; the

conference agreement recovers 100 percent of both the NRC's Salaries and Expenses

and the NRC's Office of Inspector General. Third, the Senate bill would have re-

pealed section 7601 of the 1985 law; the conference agreement amends it to provide
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a "floor" on fees and annual charges equal to 33 percent of the NRC's budget au-

thority. This floor would govern assessment of fees and annual charges after fisc-

al year 1995 unless Congress enacts new authority.

*2666 Duration of authority.-The conference agreement provides authority to col-

lect fees and annual charges equal to 100 percent of the NRC's budget for only

five years, fiscal years 1991 through 1995. The NRC's permanent authority to col-

lect fees and annual charges equal to 33 percent of the NRC's budget authority

will continue in force after fiscal year 1995.

Licensees subject to annual charges.-The conference agreement preserves the dis-

cretion the NRC has under present law to assess annual charges against all of its

licensees. The conferees reaffirm the statement of the managers on the present au-

thority. See 132 Cong. Rec. H879 (daily ed. March 6, 1986); 132 Cong. Rec. S2725

(daily ed. March 4, 1986).

The conferees note that in the NRC's report on the existing annual charge system

requested by section 7601(a) of the 1985 law, the Commission found that "the large

number of small licensees, the relatively small fees which would be collected, and

the costs of administering such a collection program," make imposition of an annu-

al charge on all of the NRC's approximately 8,000 non-power-reactor licensees im-

practicable. The conferees also understand that the direct cost of regulating non-

power-reactor licensees amounts to approximately three percent of the NRC's costs

and that a substantial percentage of the cost of providing regulatory services to

non-power-reactor licensees are in fact recovered through fees assessed under the

Independent Offices Appropriation Act. Finally, the conferees note that the U.S.

Court of Appeals for the District of Columbia Circuit has concluded that the NRC

"did not abuse its discretion by failing to impose the annual fee on all li-

censees." Florida Power & Light Co. v. NRC, 846, F.2d 765, 770 (D.C. Cir. 1988),

cert. denied 109 S.Ct. 1952 (1989).

The conference agreement preserves the NRC's discretion to impose annual charges

on one or more classes of non-power-reactor licensees if the Commission believes

it can fairly, equitably, and practicably do so.

As described below, increasing the amount of recovery to 100 percent of the

NRC's budget authority will result in the imposition of fees upon certain li-

censees for costs that cannot be attributed to those licensees or classes of li-

censees. The Commission should assess the charge for these costs as broadly as

practicable in order to minimize the burden for these costs on any licensee or

class of licensees so as to establish as fair and equitable a system as is feas-

ible.

Calculation of the annual charge.-The conferees recognize that, in directing the

NRC to collect annual charges, "Congress must indicate clearly its intention to

delegate to the Executive the discretionary authority to recover administrative

costs not inuring directly to the benefit of regulated parties" and that Congress

must provide the agency "intelligible guidelines" for making these assessments.

See Skinner v. Mid-America Pipeline Co., 109 S.Ct. 1726, 1734 (1989) (upholding

the law directing the Secretary of Transportation to collect user fees totalling

105 percent of the cost of administering *2667 the pipeline safety program). The
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conferees believe the conference agreement meets these requirements.

First, the conference agreement makes it clear that appropriations received by

the NRC from the Nuclear Waste Fund established under section 302(c) of the Nucle-

ar Waste Policy Act of 1982 (42 U.S.C. 10222(c)) for licensing the Department of

Energy's nuclear waste management program are not to be recovered by the annual

charges. The Nuclear Waste Fund consists of money paid by NRC-licensed nuclear

power reactors to the Department of Energy to site, construct, and develop high-

level nuclear waste management facilities. Since nuclear utilities are paying for

the cost of the NRC's high-level waste licensing activities through their payments

to the Nuclear Waste Fund, recovery of Nuclear Waste Fund appropriations through

the annual charge would constitute double payment by the utilities.

Second, the conference agreement provides that the amount recovered through an-

nual charges is to be reduced further by the amount the NRC receives through fees

assessed on licensees under the Independent Offices Appropriation Act of 1952 (31

U.S.C. 9701), through Part 170 of the NRC's rules (10 C.F.R. Part 170). These fees

are intended to recover the costs to the NRC of providing individually identifi-

able services to applicants and holders of NRC licensees, though not the cost of

generic activities that benefit licensees generally. The Committee expects the NRC

to continue to assess fees under the Independent Offices Appropriation Act to the

end that each licensee or applicant pays the full cost to the NRC of all identifi-

able regulatory services such licensee or applicant receives.

Finally, the conference agreement provides that the balance of the NRC's annual

budget authority after subtraction of amounts received from the Nuclear Waste Fund

and the Independent Offices Appropriation Act fees is to be recovered from the

NRC's licensees through the annual charges. The conference agreement does not re-

quire that the total amount intended to be recovered through annual charges be di-

vided among the power-reactor licensees equally, as was the case under the NRC's

original rule implementing Public Law 99-272. Instead, the conferees intend that

the NRC assess the annual charge under the principle that licensees who require

the greatest expenditures of the agency's resources should pay the greatest annual

charge. Thus, the conference agreement provides that the NRC shall establish, by

rule, a schedule of charges "fairly and equitably" allocating the total amount of

charges to be recovered among its licensees, and that "[t]o the maximum extent

practicable, the charges shall have a reasonable relationship to the cost of

providing regulatory services" to the licensees.

The conferees understand that a substantial portion of the NRC's annual ex-

penses, while not attributable to individual licensees and thus not recoverable

under the Independent Offices Appropriation Act, are attributable to classes of

licensees. The conferees contemplate that the NRC will continue to allocate gener-

ic costs that are attributable to a given class of licensee to such class.

In addition, however, the conferees recognize that there are expenses that can-

not be attributed either to an individual licensee or *2668 a class of licensees.

Examples of these expenses may include costs associated with certain generic re-

search and rulemaking proceedings and the operating expenses of various NRC of-

fices, including those of the Commissioners, the General Counsel, the Inspector
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General, and Governmental and Public Affairs. The conferees intend the NRC to

fairly and equitably recover these expenses from its licensees through the annual

charge even though these expenses cannot be attributed to individual licensees or

classes of licensees. These expenses may be recovered from such licensees as the

Commission, in its discretion, determines can fairly, equitably, and practicably

contribute to their payment.

Treatment of fines, penalties, and receipts of certain programs.-Under its ex-

isting rules, the NRC does not offset amounts paid by licensees as fines and pen-

alties (including interest penalties) against the amount of annual charges to be

collected. Conversely, the NRC does not seek to recover through the annual charge

amounts received from participants in the cooperative nuclear safety research pro-

gram, the material and information access authorization programs (including crim-

inal history checks under section 149 of the Atomic Energy Act of 1954, 42 U.S.C.

2169), or amounts received for services rendered to foreign governments and inter-

national organizations. The conferees note that the NRC's current treatment of

these fines, penalties, and receipts has been upheld in court. Florida Power &

Light Co. v. NRC, 846 F.2d 765, 771 (D.C. Cir. 1988), cert denied 109 S.Ct. 1952

(1989).

The conference agreement does not change these policies. Fines and penalties are

assessed because of a failure of a licensee to comply with NRC standards and re-

quirements. The purpose of the fine or penalty would be defeated if their assess-

ment would result in a lowering of the offender's obligation to pay annual

charges. Receipts from cooperative, international, and access authorization pro-

grams are collected from the entities benefiting from the particular program and

are retained and used by the NRC for such program. Inclusion of the amount of

these funds in the total amount recovered through the annual charge would result

in double payment.

Subsection-by-subsection summary

Subsection (a)(1) requires the NRC to collect fees and annual charges.

Subsection (a)(2) provides that the first assessment made under this authority

shall be made no later than September 30, 1991.

Subsection (a)(3) provides that the last assessment of annual charges made under

this authority shall be made no later than September 30, 1995.

Subsection (b) provides that the NRC shall continue to collect fees under the

Independent Offices Appropriation Act of 1952 (31 U.S.C. 9701). These fees are in-

tended to recover the Commission's cost of providing any service or thing of value

to a person regulated by the NRC.

Subsection (c) requires the NRC to collect, in addition to the Independent Of-

fices Appropriation Act fees under subsection (b), an annual charge.

*2669 Subsection (c)(1) authorizes the NRC to impose an annual charge on any li-

censee of the NRC.

Subsection (c)(2) provides that the aggregate amount of annual charges shall,

when added to the Independent Offices Appropriation Act fees collected under sub-
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section (b), equal approximately 100 percent of the NRC's total budget authority

for each fiscal year, less any amount appropriated to the NRC from the Nuclear

Waste Fund.

Subsection (c)(3) directs the NRC to establish a schedule of annual charges that

fairly and equitably allocates the aggregate amount of charges among licensees

and, to the maximum extent practicable, reasonably reflects the cost of providing

services to such licensees or classes of licensees. The schedule may assess dif-

ferent annual charges for different licensees or classes of licensees based on the

allocation of the NRC's resources among licensees or classes of licensees, so that

the licensees who require the greatest expenditures of the NRC's resources will

pay the greatest annual charge.

Subsection (d) defines the Nuclear Waste Fund established by section 302(c) of

the Nuclear Waste Policy Act of 1982, 42 U.S.C. 10222(c).

Subsection (e) amends section 7601 of the Consolidated Omnibus Reconciliation

Act of 1985 (Public Law 99-272) to preserve existing authority for the NRC to col-

lect user fees approximating 33 percent of the agency's budget. Following fiscal

year 1995, annual charges will be assessed under section 7601 of the 1985 act in-

stead of subsection (c) of the conference agreement.

STATEMENT OF MANAGERS

TONGASS TIMBER REFORM

House bill

Subtitle B of Title V of the House bill contains the Tongass Timber Reform Act

of 1990 as passed the House.

Senate bill

Subtitle A of Title IV of the Senate bill contains provisions of the Tongass

Timber Reform Act of 1990 as passed the Senate.

Conference agreement

Both the House and the Senate passed measures reforming the management of the

Tongass National Forest. While the two bills differed in their approach to the

various issues related to Tongass Timber Reform, each achieved savings through re-

peal of section 705(a) of the Alaska National Interest Lands Conservation Act

(ANILCA) which provided for a direct appropriation for certain timber management

activities on the forest. In lieu of reconciling the two approaches on Budget Re-

conciliation, both the House and Senate passed a separate agreement in the form of

the conference report on H.R. 987. Accordingly, the respective House and Senate

Committees have been credited with appropriate savings on Budget Reconciliation.

*2670 STATEMENT OF MANAGERS

H.R. CONF. REP. 101-964 Page 940
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS10222&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I6899CB1D1C-E84E86976C5-1DE12B91B2D%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS705&FindType=L


SUBTITLE B-ABANDONED MINE RECLAMATION FUND

The House reconciliation bill contained the text of H.R. 2095 as passed by the

House. The Senate bill contained no comparable provisions. The conferees accepted

the text of the House bill with several substantive modifications described below.

1. Reauthorization of reclamation fees

The House bill authorized the collection of reclamation fees through September

30, 2007.

The conference agreement authorizes the collection of reclamation fees through

September 30, 1995.

2. Modification of reclamation fees

The House bill provided for the modification of fees in certain instances after

1992 where the Governor of a State, or the head of a governing body of an Indian

tribe, with an approved abandoned mine reclamation program certifies to the Sec-

retary, and the Secretary concurs, that all priorities stated in section 403(a)

for eligible land and waters pursuant to section 404 have been achieved.

The conference agreement eliminates the provision relating to the modification

of fees.

3. Emergency program provisions

The House bill contained modifications to current authority relating to the

emergency program.

The conference agreement deletes the provisions.

4. Objectives of the fund

The House bill contained provisions amending section 403 of the Surface Mining

Control and Reclamation Act of 1977 (SMCRA), limiting the use of funds to priority

1, 2 and 3 reclamation projects and eliminating the lower priority projects.

The conference agreement deletes these provisions and maintains the current pri-

ority listing.

5. Environmental standards

The House bill contained provisions requiring the Secretary to establish by reg-

ulation standards for abandoned coal mine reclamation projects.

The conference agreement deletes the provision.

6. Funding for activities and construction related to the coal or minerals in-

dustry

The conference agreement added a provision stating that where the Governor, or

head of a governing body of an Indian tribe determines, with the concurrence of
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the Secretary, that there is a need for activities or construction of specific

public facilities related to the coal or minerals industry in the State, then the

State or Indian tribe may use annual grants made available under section 402(g)(1)

to carry out such activities or construction. This provision is applicable only

where states or Indian tribes have made certification under section 411(a) with

the concurrence of the Secretary.

*2671 7. Abandoned minerals and mineral materials mine reclamation fund

The House bill contained a section creating a new abandoned minerals and mineral

materials mine reclamation fund.

The conference agreement deletes the section.

OIL SHALE CLAIMS REFORM

House bill

Subtitle C of Title V of the House bill provides certain requirements for oil

shale claims located pursuant to the mining laws of the United States.

Senate bill

The Senate bill has no comparable provision.

Conference agreement

The House recedes to the Senate position without prejudice to the House posi-

tion.

NUCLEAR WASTE FUND

Present law

Section 302(a) of the Nuclear Waste Policy Act of 1982, 42 U.S.C. 10222(a), re-

quires civilian nuclear waste generators to pay fees to the Secretary of Energy

for the disposal of their nuclear waste. These fees are deposited in a separate

account in the Treasury known as the Nuclear Waste Fund, which can only be used to

pay for nuclear waste disposal activities authorized by the Act.

Section 302(a) (2) and (3) set the amount of these fees at one mill (one tenth

of one cent) per kilowatt-hour of electricity associated with the waste. Section

302(a)(4) requires the Secretary of Energy to review annually the amount of fees

being collected and to propose an increase or decrease in the amount of the fees

if he finds too little or too much is being collected for full cost recovery.

House bill

The House bill would have imposed a surcharge on the fees to increase the amount

collected in an amount that:
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(1) "reflects the fair market value" of the Secretary's waste disposal activ-

ities;

(2) collects at least $5 million annually in fiscal years 1991 through 1995;

and

(3) collects not more than:

(A) $6 million in fiscal year 1992;

(B) $7 million in fiscal year 1993;

(C) $8 million in fiscal year 1994; and

(D) $9 million in fiscal year 1995.

Senate bill

The Senate bill contains no comparable provision.

Conference agreement

The conference agreement does not include the House provision.

*2672 URANIUM ENRICHMENT ACT

Senate bill

Subtitle B of Title IV of the Senate bill includes a uranium enrichment provi-

sion which is a modification of S. 83, the Uranium Enrichment Act of 1989. The Act

has been modified to provide for the following: (1) preclusion of payments in lieu

of taxes by the Uranimum Enrichment Corporation until fiscal year 1996; (2) re-

strictions on the expenditures of the Corporation and requirements to pay di-

vidends during fiscal years 1991-1995; and (3) establishment of a fee of two-

tenths of a mill per kilowatt-hour on net generation of electricity by each civil-

ian nuclear power reactor during fiscal years 1991-1995.

House bill

The House bill contains no comparable provision.

Conference agreement

The conference agreement does not include the Senate provision on uranium en-

richment.

The conferees recognize that the Federal uranium enrichment enterprise faces in-

creasing competitive challenges. The conferees agree that priority should be given

in the next session of Congress to legislation that allows the enterprise to oper-

ate, as a commercial enterprise, on a profitable and efficient basis in order to

maximize the long term economic value of the enterprise to the United States Gov-

ernment. The legislation should also recognize the importance of maintaining a re-

liable and economical domestic supply of enrichment, of ensuring that the Nation's

common defense and security objectives are achieved, and of conducting the enter-

H.R. CONF. REP. 101-964 Page 943
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



prise's activities in a manner consistent with the health and safety of the public

including the fair and equitable sharing of the costs of timely decontamination

and decommissioning of the enrichment facilities.

EPA FEES

House bill

Sections 4521, 4522, 7103, and 9301 of the House bill include reference to, or

provisions for, the asssessment and collection of fees by the Environmental Pro-

tection Agency through the programs it administers.

Senate bill

Section 5001 of the Senate bill requires the Environmental Protection Agency to

assess and collect $22,000,000 for the fiscal year 1991, and $33,000,000 in each

fiscal year 1992, 1993, 1994, and 1995 for services and activities under the stat-

utes it administers. A provision requires that the funds be deposited in a special

United States Treasury fund, and authorizes appropriation to carry out the

Agency's activities for which the fee or charge is made.

*2673 Conference substitute

The substitute provision requires the Environmental Protection Agency to assess

and collect $28,000,000 in fiscal year 1991, and $38,000,000 in each fiscal years

1992, 1993, 1994, and 1995 above the amount of fees collected under current law.

Of these sums, not more than $10,000,000, in any of the fiscal years 1991 to

1995, is to be collected for services and activities under the Federal Water Pol-

lution Control Act. Further, no fees and charges may be derived form EPA programs

within the jurisdiction of the House Committee on Energy and Commerce except as

specifically authorized by the Clean Air Act Amendments of 1990, and fees collec-

ted pursuant to Sections 26(b) and 305(e)(2) of the Toxic Substances Control Act

in effect on the date of enactment.

The funds are to be deposited in a special account for environmental services in

the U.S. Treasury, and to be available subject to appropriation for activities for

which the fees are collected. A provision clarifies that the authorities of the

Administrator under the Independent Offices Appropriations Act are not increased

or diminished by the provisions in this section.

SUBSTITLE D-COASTAL ZONE ACT REAUTHORIZATION AMENDMENTS OF 1990

Subtitle B of Title VII of the House bill contained the text of H.R. 4450, as

passed by the House of Representatives on September 26, 1990. The Senate bill con-

tained no similar provision.

The managers on the part of the Senate recede to the House with an amendment.

The conference agreement, subtitle D of Title VI, contains the Coastal Zone Act

Reauthorization Amendments of 1990.
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SUMMARY OF THE PROVISIONS

The "Coastal Zone Act Reauthorization Amendments of 1990" makes the following

major changes to the Coastal Zone Management Act of 1972:

(1) amends the "federal consistency" provisions to overturn the Supreme

Court's 1984 decision in Secretary of the Interior v. California. This would cla-

rify that all federal agency activities, whether in or outside of the coastal

zone, are subject to the consistency requirements of section 307(c)(1) of the CZMA

if they affect natural resources, land uses, or water uses in the coastal zone;

(2) establishes a "Coastal Zone Management Fund" consisting of CEIP loan re-

payments from which the Secretary shall pay for the federal administrative costs

of the program and fund special projects, emergency state assistance, and other

discretionary coastal zone management activities;

(3) reinstates program development grants by authorizing the Secretary to

provide assistance to a state for development of a CZM program;

(4) encourages each coastal state, under a Coastal Zone Enhancement Grants

Program, to continually improve its CZM program in one or more of eight identified

areas: coastal wetlands *2674 management and protection; natural hazards manage-

ment (including potential sea and Great Lake level rise); public access improve-

ments; reduction of marine debris; assessment of cumulative and secondary impacts

of coastal growth and development; special area management planning; ocean re-

source planning; and siting of coastal energy and government facilities;

(5) authorizes the Secretary to make annual "Walter B. Jones" achievement

awards to recognize individuals, local governments, and graduate students for out-

standing accomplishments in the field of coastal zone management; and

(6) authorizes appropriations for five years at increased levels.

In addition, the subtitle establishes a Coastal Nonpoint Pollution Control Pro-

gram. This program will require each coastal state to develop a program, to be im-

plemented through the Coastal Zone Management Act and Section 319 of the Clean Wa-

ter Act, to protect coastal waters from nonpoint pollution from adjacent coastal

land uses.

SECTION-BY-SECTION ANALYSIS

Section 6201. Short title

Coastal Zone Act Reauthorization Amendments of 1990.

Section 6202. Findings and purpose of this subtitle

This section enumerates the findings which underlie the subtitle, emphasizing

the ever increasing pressures on coastal zone resources and the need to improve

state management programs to meet these challenges.

Section 6203. Findings and policy of Coastal Zone Management Act of 1972
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This section amends the findings and policies of the Coastal Zone Management Act

(CZMA) of 1972. Changes in the findings emphasize the importance of proper manage-

ment of the territorial sea and ocean waters, of controlling land use activities

which result in nonpoint pollution of coastal waters, and of anticipating sea

level rise.

Section 6204. Definitions

This section amends the definitions of the terms "coastal zone," and "water

use," and adds a definition for the term "enforceable policy."

The term "coastal zone" is amended to expressly limit the seaward coastal zone

boundary to the extent of state ownership and title (in most cases, three nautical

miles). This amendment is necessary to clarify uncertainties raised by Presiden-

tial Proclamation 5928 (December 27, 1988).

The new term "enforceable policy" is defined in accordance with NOAA's existing

regulations. This definition is intended to endorse existing NOAA and state prac-

tice.

*2675 Section 6205. Management program development grants

Much of the existing law relating to "program development" is transferred to

section 306 or repealed. Discretionary program development assistance is author-

ized for fiscal years 1991, 1992, and 1993. A state may receive up to $200,000 in

federal assistance for two successive years.

Section 6206. Administrative grants

This section amends section 306 of the CZMA substantially. Since section 306

governs approval and administration of state management programs, concern has been

expressed that enactment of these provisions may create the implication that ex-

isting programs must be reapproved pursuant to the amended section 306. The con-

ferees unequivocally reject this view. These amendments neither require nor au-

thorize the reapproval of state management programs, and existing state programs

shall remain eligible for grants after enactment. To the extent that new require-

ments have been added, the conference report contains deadlines, sanctions, or in-

centives for compliance which are the exclusive mechanisms through which the Sec-

retary is authorized to act.

Section 6207. Resource management improvement grants

This section is amended to specifically authorize grants under this section to

restore and enhance shellfish production from publicly owned lands.

Section 6208. Coordination and cooperation

This section amends the "federal consistency" provisions of the CZMA. The con-

ferees' principal objective in amending this section is to overturn the decision
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of the Supreme Court in Secretary of the Interior v. California, 464 U.S. 312

(1984) and to make clear that outer Continental Shelf oil and gas lease sales are

subject to the requirements of section 307(c)(1).

The amended provision establishes a generally applicable rule of law that any

federal agency activity (regardless of its location) is subject to the CZMA re-

quirement for consistency if it will affect any natural resources, land uses, or

water uses in the coastal zone. No federal agency activities are categorically ex-

empt from this requirement.

Whether a specific federal agency activity will be subject to the consistency

requirement is a determination of fact based on an assessment of whether the

activity affects natural resources, land uses, or water uses in the coastal zone

of a state with an approved management program. This must be decided on a case-

by-case basis by the federal agency conducting the activity.

The question of whether a specific federal agency activity may affect any natur-

al resource, land use, or water use in the coastal zone is determined by the fed-

eral agency. The conferees intend this determination to include effects in the

coastal zone which the federal agency may reasonably anticipate as a result of its

action, including cumulative and secondary effects. Therefore, the term "affect-

ing" is to be construed broadly, including direct effects which are caused by the

activity and occur at the same time and place, *2676 and indirect effects which

may be caused by the activity and are later in time or farther removed in dis-

tance, but are still reasonably foreseeable.

The conference report does not include the statutory language from section 7207

(federal Agency Consistency) of the House bill. This language provided:

The consistency requirements of section 307 of the Coastal Zone Management Act

(16 U.S.C. 1456) shall apply to federal agency activities or federally permitted

activities under title I of the Marine, Protection, Research, and Sanctuaries Act

of 1972, if the federal activity or permitted activity affects land uses, water

uses, or natural resources of the coastal zone.

This amendment provided specific clarification that federal agency activities

and federal permits under the Ocean Dumping Act, including ocean dumping site des-

ignations, and operation and maintenance dredging, are subject to the requirements

of section 307. The conferees agreed that this statutory provision is unnecessary

because the amendments to section 307(c)(1) leave no doubt that all federal agency

activities and all federal permits are subject to the CZMA's consistency require-

ments. The conferees support and endorse the intent of the House provision, but

agreed that a statutory "listing" of activities should be avoided to prevent any

implication that unlisted activities are not covered.

Finally, the conferees are aware of the argument that the application of federal

consistency to activities under the Ocean Dumping Act amounts to state regulations

of ocean dumping for purposes of section 106(d) of that Act. The conferees reject

this argument.

A new section 307(c)(2) is added to the CZMA which authorizes the President to

exempt a specific federal agency activity if the President determines that the

activity is in the paramount interest of the United States. The provision is based
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on similar exemption provisions in other environmental statutes, including section

313(a) of the Clean Water Act, section 118(b) of the Clean Air Act, section 4(b)

of the Noise Control Act, section 6001 of the Solid Waste Disposal Act, the Medic-

al Waste Tracking Act of 1988, the Safe Drinking Water Act, and section 403 of the

Powerplant and Industrial Fuel Use Act of 1978. The exemption authorized in sub-

section (c)(2) is not applicable to a class of federal agency activities but only

to a specific activity.

This exemption provision reinforces the conferees' position that no federal

agency activities are categorically excluded from the consistency provisions of

section 307. Section 307(c)(2) is the only exemption authorized or intended for

section 307(c)(1) activities.

Section 6208(c)(1)(C) clarifies the requirement that each federal agency carry-

ing out an activity which affects the coastal zone must provide a consistency de-

termination to the appropriate state agency. This determination must be provided

at the earliest possible time but not later than 90 days prior to final approval

of the activity. This new statutory provision codifies an existing CZMA regulation

(15 CFR 930.34(b)).

Section 6208(b) makes technical and conforming changes to the other existing

federal consistency provisions of sections 307(c)(3) (A) *2677 and (B), and (d).

These provisions govern the consistency of private activities for which federal

licenses or permits are required, and for state and local applications for federal

financial assistance. The conference report does not alter the statutory require-

ments as currently enforced under sections 307(c) (3) (A) and (B), and (d) of the

CZMA. These requirements are outlined in the NOAA regulations (15 CFR

930.50-930.66) and the conferees endorse this status quo.

The conferees want to make it clear that the changes made by section 6208(b) are

technical modifications. None of the amendments made by this section are intended

to change the existing implementation of these consistency provisions. For ex-

ample, none of the changes made to section 307(c)(3) (A) and (B), and (d) change

existing law to allow a state to expand the scope of its consistency review au-

thority. Specifically, these changes do not affect or modify existing law or en-

large the scope of consistency review authority under section (c)(3) (A) and (B),

and (d) with respect to the proposed project to divert water from Lake Gaston to

the City of Virginia Beach, Virginia, for municipal water supply purposes. These

technical changes are necessary to, and are made solely for the purpose of, con-

forming these existing provisions with the changes to section 307(c)(1) of the

CZMA which are needed to overturn the Watt v. California Supreme Court decision.

Finally, section 6208(b) provides that federal agencies and applicants are re-

quired to be consistent with the "enforceable policies" of a state CZM program.

They shall give adequate consideration to program provisions which are in the

nature of recommendations. Again, this provision codifies the existing regulatory

practice [15 CFR 930.39(c) and 930.58(a)(4)]. Federal agencies and applicants mut

be consistent with those policies which are enforceable under state law.

It is not the intent of the conferees that this subsection be construed to over-

turn, in whole or in part, the judicial decision in American Petroleum Institute
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v. Knecht. Federal agencies and applicants are assured that they will not be sub-

jected to policies which are not enforceable under state law. However, this provi-

sion is not intended as a guarantee that the provisions of a coastal program will

be so specific that users of the coastal zone must be able to rely on its provi-

sions as predictive devices for determining the fate of projects without interac-

tion with the relevant state agencies. Individual projects must be reviewed on a

case-specific basis and states may identify mitigation and other management meas-

ures which are not specifically detailed in the management program but which, if

implemented, would allow the state to find projects consistent with the enforce-

able policies of the program.

Finally, subsection 3208(c) adds a new subsection 307(i) to the CZMA. This new

subsection authorizes federal fees to recover costs associated with the adminis-

tration of consistency appeals under subsections 307(c)(3) (A) and (B), and (d).

Fees charged must represent the reasonable costs of administering these provi-

sions. Fees will be assessed against "applicants" for required licenses and per-

mits.

*2678 Section 6209. Coastal Zone Management fund

The existing section 308 (Coastal Energy Impact Program) is repealed. The new

section establishes a Coastal Zone Management (CZM) Fund which will be used to

fund administration of this Act.

Section 308(a)(1) establishes that obligations to repay outstanding loans made

under the Coastal Energy Impact Program (CEIP) are not affected by this legisla-

tion. Approximately $87.5 million in CEIP loans are still outstanding.

Section 308(a)(2) requires that CEIP loan repayments be retained by the Secret-

ary as offsetting collections and deposited into the Coastal Zone Management Fund

established pursuant to subsection (b). In recent years, annual loan repayments

have ranged from a low of $4 million to a high of $15 million, with an annual av-

erage of some $6-$8 million.

Section 308(b) directs the Secretary to establish and maintain a CZM fund, which

shall consist of loan repayments collected and retained under section 308(a).

Therefore, the conferees anticipate an annual expenditure of between $6 million

and $8 million through the CZM Fund, subject to appropriation.

Section 308(b)(2) authorizes the Secretary to expend amounts in the Fund for ad-

ministration of the coastal zone management program and for specified discretion-

ary activities: regional and interstate projects (formerly section 309); demon-

stration projects; emergency assistance; awards pursuant to section 314; program

development grants pursuant to section 305; and to assist states in applying the

public trust doctrine in the implementation of their CZM programs. The first use

of amounts in the Fund is program administration and the conferees expect a vigor-

ous federal program to assist the states in coastal zone management. The Secretary

is then authorized to expend remaining amounts for the other specified activities.

Section 6210. Coastal Zone enhancement grants
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Subsection (a) establishes a program, beginning in fiscal year 1991, to encour-

age continual improvements in state management programs in eight identified areas.

The program is to include specific, measurable goals and milestones for improving

the state management programs.

Subsection (a)(7) specifies that planning for the use of ocean resources is an

area in which states may apply for assistance. In particular, the conferees intend

that assistance be provided to Pacific Island States, recognizing that the Pacific

Islands, given their long-standing and encompassing relationships with the ocean,

may have a stronger interest in ocean resources beyond their coastal zone. This

provision is intended to recognize this special relationship.

Grants under this section will be made from a set aside of at least 10 percent,

but no more than 20 percent of funds appropriated under sections 306 and 306A. The

conferees intend that the Secretary set aside the full 20 percent, unless because

of lower than anticipated federal appropriations, such a withholding would signi-

ficantly impair administration of the state management programs as a whole. Funds

to administer this section are to be set *2679 aside en bloc, prior to allocation

of state awards pursuant to section 306(c).

Section 6211. Technical assistance

This section adds a new section 310 to the CZM to require the Secretary to

provide technical assistance and management-oriented research to support develop-

ment and implementation of State coastal management programs.

Section 6212. Coastal Zone Management review

Subsection (a) mandates public participation in the evaluation of state programs

and requries written response to all written comments recived.

Subsection (b) provides new authority for the Secretary to impose "interim sanc-

tions" on a state program for not more than three years if the state is failing to

adhere to its program. The conferees understand that disapproval of a management

program under section 312(d) is an extraordinary step and has not been a useful

tool for NOAA in correcting mild or moderate problems in state program administra-

tion.

Section 6213. Walter B. Jones Excellence in Coastal Management Awards

This section requires the Secretary to use amounts in the CZM Fund (section

308) to identify and appropriately acknowledge accomplishment in the field of

coastal zone management by individuals (other than federal employees), local gov-

ernments, and graduate students.

Section 6214. National Estuarine Research Reserve System

This section increases the financial assistance for land or water acquisition

for any one estuarine research reserve from $4 million to $5 million, or 50 per-

cent of the total costs, whichever amount is less. The section also increases the

H.R. CONF. REP. 101-964 Page 950
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS306&FindType=L


federal share of the costs from 50 percent to 70 percent for managing a reserve

and constructing facilities, and for conducting educational or interpretive activ-

ities. However, activities which benefit the entire Reserve System may be feder-

ally funded up to 100 percent.

Section 6215. Authorization of appropriations

Appropriations are authorized for fiscal years 1991-1995 for sections 305, 306

and 306A, 310 and 315.

Section 6216. Conforming amendments

This section makes several technical and conforming changes.

Section 6217. Protecting coastal waters

Subsection (a) requires each state with a federally approved CZM program to de-

velop a "Coastal Nonpoint Pollution Control Protection Program" to implement

coastal land use management measures for controlling nonpoint source pollution. A

maximum of four years is provided for each coastal state to comply with this re-

quirement.

*2680 The provision reinforces existing requirements for effective land use con-

trol, and affirms that state programs under the CZMA and under section 319 of the

Clean Water Act should be more effectively organized and coordinated in developing

and implementing coastal land use management measures that will control nonpoint

pollution of coastal waters. The states are provided maximum flexibility in estab-

lishing the state and local institutional arrangements to accomplish this formid-

able task. However the conference report requires that state programs under this

section be developed and implemented in conformity with national guidelines re-

garding management measures.

LEGISLATIVE HISTORY

These provisions are derived from H.R. 4450 and S. 2782.

H.R. 4450 was introduced on April 3, 1990, by Congressman Dennis Hertel. It was

reproted from the House Committee on Merchant Marine and Fisheries on June 11,

1990, (H.Rpt. 101-535) and was passed by the House of Representatives (391-32)

with a substitute amendment on September 26, 1990. The Congressional Record from

September 26 contains a detailed statement of explanation (pages H8068-79).

S. 2782 was introduced on June 26, 1990, by Senator John Kerry. It was reported

from the Senate Committee on Commerce, Science and Transportation on June 27, 1990

(S.Rpt. 101-445).

POLLUTION PREVENTION

House bill
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No comparable provision.

Senate bill

No comparable provision.

Conference provision

This section contains a pollution prevention initiative. This section is de-

signed as a first step to maximize voluntary reduction of hazardous wastes and

other pollutants created during the manufacturing process by improving the quality

of information available to industry, states, and local and Federal officials.

TITLE VII-CIVIL SERVICE AND POSTAL SERVICE PROGRAMS

STATEMENT OF MANAGERS

Title VII-Civil Service and Postal Service Programs

"LUMP-SUM" RETIREMENT BENEFIT

House bill

Section 8001 of the House bill would suspend the lump-sum benefit for five

years. Individuals retiring on or before October 31, 1990, or after September 30,

1995, would not be affected. Section 8001 also continues the 50/50 lump-sum bene-

fit for employees 65 years or older who retire with 30 or more years of service.

it also ensures *2681 that those entitled to the so-called 50/50 lump-sum payments

will receive those payments in two calendar years (for tax purposes), and protects

those individuals who have received prior refunds of retirement contributions,

either as a result of retirement or separation, and who, but for the suspension of

the lump-sum benefit, would not be required to redeposit those refunds in order to

receive service credit for retirement purposes.

Senate amendment

Section 8001 of the Senate amendment would eliminate the lump-sum retirement be-

nefit. The lump-sum benefit would be eliminated on November 1, 1990.

Conference agreement

The conference agreement adopts the House provision with the following changes:

(1) the provision continuing the 50/50 lump-sum arrangement for employees retiring

at age 65 or older with at least 30 years of service is deleted; (2) a provision

continuing the exception in existing law for employees involuntarily separated is

added (such employees may continue to elect a 50/50 lump-sum benefit); (3) a pro-

vision continuing the exception in existing law for critically-ill employees is
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added (such employees may elect a 100 percent lump-sum benefit); and (4) a provi-

sion is added to provide an additional year to elect the lump-sum benefit for em-

ployees mobilized in connection with the Desert Shield operation. Finally, indi-

viduals retiring on or before November 30, 1990, would not be affected by the sus-

pension of the lump-sum benefit.

REFORMS IN THE FEDERAL EMPLOYEES HEALTH BENEFITS PROGRAM

House bill

Section 8002 of the House bill requires that FEHBP carriers implement cost-

containment measures; mandates cash management controls in administering payments

from the Employees Health Benefits Fund; exempts the FEHBP from state premium

taxes; and requires improved coordination between the Office of Personnel Manage-

ment and the Department of Health and Human Services in order to ensure that Medi-

care's payments and limits can be correctly applied when the FEHBP carriers make a

secondary payment.

Senate amendment

Section 8003 of the Senate amendment is similar to section 8002 of the House

bill, except that it contains no provision relating to cash management controls.

Section 8005 of the Senate amendment applies Medicare part A hospital payment

limits to payments to providers of services to FEHBP annuitant enrollees who are

age 65 and older but not eligible for Medicare.

Conference agreement

The conference agreement includes the House and Senate provisions: requiring

that FEHBP carriers implement cost-containment measures; exempting the FEHBP from

state premium taxes; and *2682 requiring improved coordination between the Office

of Personnel Management and the Department of Health and Human Services in order

to ensure that Medicare's payments and limits can be correctly applied when the

FEHBP carriers make a secondary payment. It includes the House provision which

mandates cash management controls in administering payments from the Employees

Health Benefits Fund and the Senate provision which applies Medicare hospital pay-

ment limits to payments to providers of services to FEHBP annuitant enrollees who

are age 65 and older but not eligible for Medicare. The provision concerning Medi-

care hospital payment limits is effective January 1, 1992.

DISTRICT OF COLUMBIA FEHBP LIABILITY

Senate amendment

Section 8002 of the Senate amendment requires the Government of the District of

Columbia to pay to the Employees Health Benefits Fund, annually, an amount equal

to the cost of the employer's share of FEHBP premiums for retirees (and survivors)
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of the D.C. Government.

House bill

The House bill contains no similar provision.

Conference agreement

The Senate recedes to the House.

POSTAL SERVICE FEHBP LIABILITY

House bill

Section 8102 of the House bill requires the Postal Service to pay the employer

FEHBP premiums for those postal employees (and survivors) who retired after June

30, 1971 (postal reorganization), but prorates the Postal liability to reflect

only that portion of total service performed as an employee of the Postal Service.

Senate amendment

Section 8002 of the Senate amendment is the same as the House provision except

that the liability of the Postal Service is not prorated.

Conference agreement

The Senate recedes to the House.

POSTAL SERVICE CSRS LIABILITY

House bill

Section 8103 of the House bill requires the Postal Service to fund Civil Service

Retirement Systems (CSRS) cost-of-living adjustments for postal retirees (and sur-

vivors) who retire after postal reorganization. The Postal Service's liability is

prorated to reflect only that portion of total service performed as an employee of

the Postal Service.

*2683 Senate amendment

The Senate amendment has no comparable provision.

Conference agreement

The Senate recedes to the House.

USPS PAYMENTS FOR PRE-1987 LIABILITIES

House bill
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Section 8103 of the House bill requires the Postal Service to make payments to

the Civil Service Retirement and Disability Fund and the Employees Health Benefits

Fund. The required payments are calculated to satisfy the liabilities which the

Service would have incurred had sections 8348(m) and 8996(g)(2) of title 5, United

States Code, as amended by section 8101 and 8102, been in continuous effect from

July 1, 1971 (postal reorganization) through September 30, 1986. Section 8103 re-

quires the Postal Service to discharge those liabilities by payments spread over

fiscal years 1991 through 1995. The payments include interest accruing from Octo-

ber 1, 1990.

Senate amendment

The Senate amendment has no comparable provision.

Conference agreement

The conference agreement adopts the House provisions, but reduces the amounts

required to be paid for past liabilities to reflect credits for payments required

to be made by the Postal Service to the Civil Service Retirement and Disability

Fund ($350 million) and the Employees Health Benefits Fund ($430 million) by the

Omnibus Budget Reconciliation Act of 1987 (Public Law 100- 203). The conferees

note the total costs imposed on the Postal Service by the conference agreement are

generally equivalent to those imposed by the Senate amendment.

COMPUTER MATCHING

Senate amendment

The Senate amendment includes the text of H.R. 5450, the Computer Matching and

Privacy Protection Act Amendments of 1990, which passed the House on October 1,

1990. The Senate amendment makes two changes to the Computer Matching and Privacy

Protection Act of 1988. First, the bill changes the period of time required by law

to notify recipients of Federal benefit programs about the results of a computer

match prior to taking adverse action against individuals. Second, the Senate

amendment creates an alternative to independent verification requirements set up

by the 1988 law in limited circumstances.

House bill

The House bill contains no comparable provision.

Conference agreement

The House recedes to the Senate.

*2684 PORTABILITY OF BENEFITS FOR NONAPPROPRIATED FUND EMPLOYEES

Senate amendment
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The Senate amendment includes the text of H.R. 3139, the Portability of Benefits

for Department of Defense Nonappropriated Fund Employees Act of 1989, which passed

the House on October 1, 1990. The Department of Defense (DoD) has nearly 200,000

nonappropriated fund (NAF) employees who work in the military morale, welfare, and

recreation work force. The FY 1989 Defense Authorization Act required DoD to reor-

ganize the nonappropriated fund work force, which would cause up to 6,000 NAF em-

ployees to be converted to the civil service and up to 2,000 civil service employ-

ees to be converted to nonappropriated fund status.

The Senate amendment will allow the affected employees to make these changes

without a loss in pay or benefits, such as retirement, leave, and health and life

insurance. The Senate amendment allows service as a NAF employee to be creditable

as Federal service for purposes of determining the order or retention during a re-

duction-in-force; computing the period of service used for determining eligibility

for a periodic step increase; and determining the number of years of service ap-

plicable for accrual of annual leave.

The Senate amendment allows all annual leave, sick leave, and home leave of a

NAF employee who moves to a civil service position to be transferred without lim-

it. Likewise, all annual leave, sick leave, and home leave of a civil service em-

ployee who moves to a NAF position will be transferred without limit.

House bill

The House bill contains no comparable provision.

Conference agreement

The House recedes to the Senate.

TERMINATION OF CONTRIBUTION REQUIREMENTS

House bill

Section 8104 of the House bill provides that payments required from the Postal

Service for unfunded liabilities created by certain Civil Service Retirement Sys-

tems COLAs shall cease to be required at the close of the fiscal year ending on

September 30, 1995. Section 8104 further provides payments required from the

Postal Service for health insurance premiums for retired postal employees (and

survivors), shall not be required for any period beginning after September 30,

1995.

Senate amendment

The Senate amendment contains no comparable provision.

Conference agreement

The House recedes to the Senate.
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*2685 TREATMENT OF CONTRIBUTION REQUIREMENTS FOR POSTAL RATEMAKING

House bill

Section 8105 of the House bill sets forth the rules which, for purposes of

postal ratemaking, will ensure that the costs imposed on the Postal Service pursu-

ant to the Budget Summit Agreement will be passed through to the postal ratepay-

ers. Under section 8105, postal rates established pursuant to docket number R90-1

(Postal Rate and Fee Changes, 1990), or any other general rate case which occurs

during the five-year period covered by the Budget Summit Agreement shall be in-

creased, over the levels of rates which would otherwise be applicable, by an

amount sufficient to enable the Postal Service to recover the costs imposed pursu-

ant to the Budget Summit Agreement.

Senate amendment

The Senate amendment contains no comparable provision.

Conference agreement

The House recedes to the Senate.

The conferees note that the new payments required of the Postal Service by the

conference agreement will be considered in postal rate making, just as payments

imposed by past budget reconciliation acts have been considered during previous

rate cases. The new payments required by this round of budget negotiations will be

recouped over time.

The conferees understand that these new payments will, consistent with the re-

quirements of the Postal Reorganization Act of 1970, legal precedent, and Postal

Rate Commission regulation and practice, be considered by the Postal Rate Commis-

sion during the pendency of the rate case (Docket No. R90-1), as will other

factors which have come to the attention of the Commission during its considera-

tion of that rate case.

TITLE VIII-VETERANS' PROGRAMS

SUBTITLE A-COMPENSATION, DIC, AND PENSION

Compensation Benefits for Certain Incompetent Veterans

Current law

Section 3203(b) of title 38, United States Code, provides for the suspension of

compensation and pension payments to an incompetent veteran with no spouse or

child if the veteran is being furnished inpatient or domiciliary care at govern-

ment expense and the value of the veteran's estate (excluding the value of the

veteran's home unless there is no reasonable likelihood that the veteran will

again reside there) exceeds $1,500. Payments resume when the estate is reduced to

H.R. CONF. REP. 101-964 Page 957
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=38USCAS3203&FindType=L


$500. If the veteran regains competence for more than six months, the withheld

amount must be paid to a veteran in a lump-sum. There are no restrictions on the

amount of funds derived from disability compensation which may accumulate *2686 in

the estates of noninstitutionalized incompetent veterans with no dependents.

House bill

Section 11001 would provide that (a) in the case of an incompetent veteran who

has neither spouse, child, nor dependent parent and whose estate (excluding the

value of the veteran's home) exceeds $25,000, compensation payments would be sus-

pended until the estate is reduce to $10,000, and (b) if the veteran regains com-

petence for more than six months, the withheld money would be paid in a lump-sum

payment. This section would apply with respect to payments of compensation for

months after October 1990 and would be effective through September 30, 1992.

Senate amendment

Section 11001 is substantively identical except that (a) the term "veteran's es-

tate" would be specifically defined to include the market value (exclusive of the

value of any mortgages) of all real and personal property owned by a veteran other

than a principal residence and other personal effects suitable for such veteran's

reasonable mode of living; (b) the lump-sum payment of withheld compensation would

be made once the veteran has regained competence for 90 days; (c) the provision

has no expiration date; and (d) the costs of administering this provision would be

paid for from amounts available to the Department of Veterans Affairs for the pay-

ment of compensation and pension.

Conference agreement

Section 8001 follows the House bill, except that lump-sum payments of withheld

benefits are to be made when the veteran has regained competence for more than 90

days and the costs of administration are to be paid from amounts available for the

payment of compensation and pension.

The conferees note that current VA regulations (38 CFR 13.109) establish stand-

ards for determining the value of an estate for the purposes of section 3203(b) so

as to exclude certain personal property. The conferees intend that this regulation

be applied to the valuation of the veteran's estate (other than the veteran's

home) for the purposes of the provision in the conference agreement.

According to CBO, the enactment of section 8001 would result in savings of $125

million in outlays in FY 1991 and total savings of $291 million in outlays in FYs

1991-1995.

Elimination of Presumption of Total Disability in Determination of Pension for

Certain Veterans

Current law
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Under section 502(a) of title 38, a veteran who is 65 years of age or older, or

who becomes unemployable after age 65, is considered permanently and totally dis-

abled for purposes of needs-based pension payable to wartime veterans. VA regula-

tions (38 C.F.R. 4.17) relating to disability ratings for pension establish disab-

ility percentage requirements for ages below 65 that take into account the veter-

an's age, as well as his or her actual disabilities. When a veteran *2687 reaches

age 55, a 60-percent rating for one or most disabilities is considered permanently

and totally disabling. Veterans age 60 to 64 are considered permanently and

totally disabled if they have disabilities rated at 50 percent.

House bill

Section 11002 would eliminate the presumptions of permanent and total disability

for veterans who are 65 or older or who become unemployable after age 65. Section

11002 would be effective for pension claims filed after October 31, 1990.

Senate amendment

Section 11002 would eliminate the presumption of permanent and total disability

for veterans who are age 65 or older, but would not affect the presumption for

veterans who become unemployable after age 65. The section would apply to veterans

who are not receiving pension on November 1, 1990.

Conference agreement

Section 8002 would eliminate the presumption of permanent and total disability

for veterans who are age 65 or older and would eliminate the reference to age in

the presumption for veterans who become unemployable. Section 11002 would amend

section 502(a) of title 38 to provide that a veteran who, at any age, becomes un-

employable as a result of disability reasonably certain to continue throughout his

or her life would be considered permanently and totally disabled for purposes of

pension eligibility. VA regulations already incorporate the unemployability stand-

ard for veterans of any age and the conferees do not intend to require any sub-

stantive change in the regulations as a result of the enactment of this provision.

The conferees note their expectation that, upon enactment of this provision, VA

will extend to veterans age 65 or over its regulation (38 C.F.R. 4.17) providing

for ratings of permanently and totally disabled for older veterans with disabilit-

ies that are by themselves rated at less than 100 percent disabling.

According to CBO, enactment of section 8002 would result in savings of $17 mil-

lion in outlays in FY 1991 and total savings of $313 million in outlays in FYs

1991-1995.

Reduction in Pension for Veterans Receiving Medicaid-Covered Nursing Home Care

Current law

Under section 3203 of title 38, the pension of a veteran in a nursing home at VA
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expense who has no dependents is reduced to a maximum of $90 a month after the

third month of care. Veterans in nursing homes under Medicaid do not have their

pension benefits reduced, but are required to apply their VA pension toward the

cost of their nursing home care.

House bill

Section 11003 would limit monthly pension payments to $90 for Medicaid-eligible

recipients of a VA pension who have no dependents *2688 and who are in nursing

homes participating in Medicaid-except in the cases of veterans who are in State

veterans homes. The provision also would prohibit any part of that $90 payment

from being applied to the cost of the veteran's nursing-home care. A veteran would

not be liable for any payment of pension that is in excess of what this provision

would allow and is paid before VA learns of the veteran's admission to a Medicaid

nursing home. The costs of administering this provision would be paid from amounts

available to the VA for the payment of compensation and pension.

This provision would take effect with respect to months after the month of en-

actment and expire on September 30, 1992.

Senate amendment

Section 11003 is substantively identical to the House bill except that (a) the

veteran would be relieved of liability for overpayments except for those that are

the result of the veteran's willful concealment of information needed to make the

pension reduction; and (b) this provision would take effect on November 1, 1990,

and has no expiration date.

Conference agreement

Section 8003 contains this provision and follows the Senate amendment relating

to relief from liability for overpayments and the House bill with respect to the

effective date and expiration date.

According to CBO, the enactment of section 8003 would result in savings of $22

million in outlays in FY 1991 and total savings of $124 million in outlays in FYs

1991-1995.

Ineligibility of Remarried Surviving Spouses or Married Children for

Reinstatement of Benefits Eligibility

Current law

Under Section 101(3) of title 38, if the surviving spouse of a veteran who died

from a service-connected condition remarries or if the needy surviving spouse of a

wartime veteran who died from a non-service-connected cause remarries, the spouse

no longer qualifies as a "surviving spouse" of the veteran and thus is ineligible

for dependency and indemnity compensation (DIC) or VA needs-based pension. Under

section 103(d) of title 38, the spouse becomes eligible again when the remarriage
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is void, annulled, or terminated by death or divorce. The same rules apply, under

section 103(e) of title 38, to restore benefits eligibility to a veteran's child

whose marriage is void, annulled, or terminated by death or divorce while the

child still meets the age requirements for the benefits.

A surviving spouse who lives with another person and holds himself or herself

out openly as the third person's spouse (apparent remarriage) is barred from re-

ceiving DIC or pension while living with the other person. Upon termination of

that arrangement, the surviving spouse regains eligibility.

House bill

Section 11004 would prohibit reinstatement of eligibility for (a) remarried sur-

viving spouses or married children whose disqualifying *2689 marriages are void,

annulled, or terminated by death or divorce, or (b) surviving spouses upon termin-

ation of an apparent remarriage. The provision would take effect on November 1,

1990.

Senate amendment

Section 11004 would prohibit reinstatement of eligibility for remarried surviv-

ing spouses whose marriages terminate by death or divorce and also would prohibit

reinstatement upon termination of an apparent remarriage. The provision would ap-

ply to claims for reinstated benefits filed on or after November 1, 1990.

Conference agreement

Section 8004 would repeal sections 103(d)(2), (d)(3), and (e)(2) to prohibit re-

instatement of eligibility for remarried surviving spouses or married children

whose disqualifying marriages terminate by death or divorce and to prohibit rein-

statement for remarried surviving spouses upon termination of an apparent remar-

riage. The repeals would take effect on November 1, 1990. The repeals would not

reduce or terminate benefits to any individual whose benefits were predicated on

the repealed provisions before November 1, 1990.

According to CBO, section 8004 would result in savings of $19 million in outlays

in FY 1991 and total savings of $374 million in outlays in FYs 1991- 1995.

Policy Regarding Cost-of-Living Increases in Compensation Rates

Current law

Under chapter 11 of title 38, VA pays monthly cash benefits to veterans who have

service-connected disabilities. The basic amounts of compensation paid are based

on percentage-of-disability ratings-which are in multiples of 10 percentage

points-assigned to the veteran. Special monthly rates are payable to totally dis-

abled veterans with certain specific, severe disabilities and combinations of dis-

abilities, and a veteran whose disability is rated 30 percent or more also re-

ceives additional compensation for a spouse, children, and dependent parents.

H.R. CONF. REP. 101-964 Page 961
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=38USCAS103&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=38USCAS103&FindType=L


Under chapter 13 of title 38, VA pays DIC to survivors of servicemembers or vet-

erans who died on or after January 1, 1957, from a disease or injury incurred or

aggravated during active service. Surviving spouses receive DIC at rates based on

(1) the pay grade (service rank) of the deceased veteran, (2) whether the surviv-

ing spouse is so disabled as to be housebound or in need of regular aid and at-

tendance, and (3) the number of surviving children. When there is no surviving

spouse, DIC is paid to surviving children.

House bill

Section 11005 would establish a point of order against any compensation/DIC COLA

legislation which includes any authority to round the amounts of the monthly dis-

ability compensation in any manner other than to the next lower dollar amount or

does not include an effective date for such increase of January 1, 1991, or later.

Section 11005 would provide for the payment of additional amounts of compensation

or DIC benefits during FY 1992 in order *2690 to repay the COLA withheld from com-

pensation and DIC recipients for the month of December 1990. The additional amount

would be effective January 1, 1992, and would appear in the recipient's February

1992 checks.

Separate legislation, section 106(b) of H.R. 5326 as passed by the House on Oc-

tober 15, 1990, would provide for repaying in January 1992 the amount of the COLA

for December 1990 that is being withheld.

Senate amendment

Section 11005 would state that the FY 1991 compensation and DIC COLA will be no

more than 4.5 percent, that all increases will be rounded down to the next lower

amount, and that increase for disabilities rated at 10 percent and at 20 percent

be $1 less than the amount equal to 4.5-percent increase.

Conference agreement

Section 8005 (1) states that (a) the FY 1991 compensation and DIC COLA will be

no more than 5.4 percent, (b) all increases will be rounded down to the next lower

dollar amount, and (c) the increases will become effective on January 1, 1991; and

(2) provides that the increase that otherwise would have been paid for the month

of December 1990 will be paid at the same time that the compensation and DIC pay-

ments for January 1992 are paid.

The compensation and DIC COLA is based on the COLA for Social Security benefits,

which CBO estimated this summer to be 4.5 percent. After the Senate and the House

reported their respective reconciliation bills, the actual Social Security COLA

was calculated to be 5.4 percent. Section 8005 reflects this updated percentage.

According to CBO, the enactment of section 8005 would result in savings of $49

million in outlays in FY 1991 and total savings of $44 in outlays in FYs

1991-1995.

SUBTITLE B-HEALTH-CARE BENEFITS
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Medical-Care Cost Recovery

VETERANS COVERED

Current law

Section 629(a) of title 38, United States Code, authorizes the Department of

Veterans Affairs to collect from a third-party payer the reasonable cost of medic-

al care VA furnishes for care and treatment of the non-service-connected disabil-

ities of (a) any veteran covered under (1) a workers' compensation law, (2) a

State law concerning no-fault automobile insurance, or (3) a State or local pro-

gram of compensation for victims of a crime of personal violence; and (b) a veter-

an who has no service-connected disabilities and who has coverage under a health-

plan contract (typically a health-insurance plan).

*2691 House bill

Section 11011(a) would amend section 629(a)(2) of title 38 to authorize VA, dur-

ing the period ending on October 1, 1992, to collect from a third-party payer un-

der a health-plan contract the reasonable cost of medical care VA furnishes for

the treatment of a non-service-connected disability to a veteran who has a ser-

vice-connected disability and who is entitled to care (or payment of the expenses

of care) under the health-plan contract.

Senate amendment

Section 11011(a) of the Senate amendment is substantively identical except that

the authority to make such collections would have no expiration date.

Conference agreement

The conference agreement follows the House bill except that the authority to

make such collections would expire on October 1, 1993.

MAXIMUM AMOUNT RECOVERABLE

Current law

Section 629(c)(2)(B) of title 38 U.S.C. requires that regulations prescribed by

the Secretary to implement third-party collections provide that the reasonable

cost of care sought to be recovered from a third party liable under a health-plan

contract not exceed the amount that the third party demonstrates to the satisfac-

tion of the Secretary it would pay for care in accordance with the prevailing

rates at which the third party makes payments under comparable health-plan con-

tracts with non-Federal facilities in the same geographic area.
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House bill

Section 11011(b) would make a clarifying change deleting the reference to pre-

vailing rates and thus requiring that the regulations provide simply that the

reasonable cost of care to be recovered or collected not exceed the amount that

the third party would pay for care if provided by non-Federal facilities in the

same geographic area.

Senate amendment

Section 11011(b) contains a substantively identical provision.

Conference agreement

Section 8011(b) contains this provision.

ESTABLISHMENT OF MEDICAL RECOVERIES FUND

Current law

Section 629(g) of title 38 requires that amounts collected or recovered from

third parties be deposited into the Treasury as miscellaneous receipts.

*2692 House bill

Section 11011(c) would (a) establish in the Treasury a fund to be known as the

Department of Veterans Affairs Third-Party Medical Recoveries Fund; (b) require

that amounts recovered or collected under section 629 of title 38 be credited to

this Fund; (c) require that sums in the Fund be available to the Secretary for ne-

cessary direct and indirect expenses for the identification, billing, and collec-

tion of the cost of care furnished under section 629, and costs related to the ad-

ministration of the Fund and the collection of copayments for health care fur-

nished under chapter 17 of title 38; and (d) require that, not later than January

1 of each year, an amount equal to the unobligated balance in the Fund at the

close of business on September 30 of the preceding year be deposited into the

Treasury as miscellaneous receipts.

Senate amendment

Section 11011(c), which would refer to the new fund as the "Medical-Care Cost

Recovery Fund", is substantively identical to the House provision, except that it

would require that the amount annually deposited into the Treasury as miscel-

laneous receipts be equivalent to the amount of the unobligated balance at the

close of business on September 30 of the preceding year minus any part of the Fund

balance that the Secretary determines is necessary to defray, during the fiscal

year in which the deposit is made, the expenses, payments, and costs incurred in

administering the program of medical-cost recovery.
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Conference agreement

Section 8011(c) follows the Senate amendment.

TRANSFER TO FUND

Current law

No existing provision.

House bill

Section 11011(d) would (a) require the Secretary of the Treasury to transfer

$25 million from the Department of Veterans Affairs Loan Guaranty Revolving Fund

to the new fund; (b) provide that $25 million be available until September 30,

1991, for the support of the equivalent of 800 full-time employees and other ad-

ministrative expenses; and (c) require that, notwithstanding section 629(g) of

title 38 as proposed to be amended by section 11011(c), the first $25 million re-

covered or collected by VA during fiscal year 1991 as a result of third-party med-

ical recovery activities be credited to the Loan Guaranty Revolving Fund.

Senate amendment

Section 11011(d) is substantively identical to the House provision.

Conference agreement

Section 8011(d) contains this provision.

*2693 DEFINITION OF HEALTH-PLAN CONTRACT

Current law

Section 629(i)(1)(A) of title 38 defines the term "health-plan contract" as an

insurance policy or contract, medical or hospital service agreement, membership or

subscription contract, or similar agreement under which health services for indi-

viduals are provided or the expenses of such services are paid.

House bill

Section 11011(e) would provide that a "health-plan contract" may also include a

Medicare supplemental insurance policy and that, with respect to such a policy, VA

medical facilities and personnel shall be deemed to be Medicare-participating pro-

viders and medical services covered by such a policy and furnished by VA shall be

deemed to be Medicare-covered services.

Senate amendment

No provision.
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Conference agreement

No provision.

EFFECTIVE DATE

House bill

Section 11011(f) would provide that the third-party recovery amendments take ef-

fect as of October 1, 1990.

Senate amendment

Section 11011(e) is substantially identical to the House provision.

Conference agreement

Section 8011(e) contains this provision.

According to CBO, the enactment of section 8011 would result in savings of $113

million in outlays in fiscal year 1991 and a total savings of $826 million in out-

lays in fiscal years 1991 to 1995.

COPAYMENT FOR MEDICATIONS

Current law

Current law contains no provision for copayment for medications provided by the

Department of Veterans Affairs.

House bill

Section 11012 would add to chapter 17 of title 38 a new section 622A which would

(a) prohibit the Secretary from furnishing a drug on an outpatient basis for the

treatment of any non-service-connected disability or condition of a veteran (other

than a veteran with a service-connected disability rated 50 percent or more) un-

less the veteran pays $2 for each 30-day supply of the drug; (b) prohibit the

amount of the charge from being reduced if the initial amount of the drug supplied

is less than a 30-day supply; (c) require that amounts so collected be credited to

VA's new Third-Party Medical *2694 Recoveries Fund (which would be established by

new subsection (g) of section 629 as proposed to be added by section 11011); and

(d) require that new section 622A of title 38, United States Code, take effect

with respect to drugs furnished to a veteran after the later of October 31, 1990,

or the date of enactment, whichever is later, and expire on September 30, 1991.

Senate amendment

Section 11012 would add to chapter 17 a new section 622A which would (a) re-

quire the Secretary to require a veteran (other than a veteran with a service-
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connected disability rated 50 percent or more) to pay $2 for each 30- day supply

of a medication furnished on an outpatient basis; (b) prohibit the amount of the

charge from being reduced if the initial amount of medication is less than a

30-day supply; (c) require that amounts so collected be credited to VA's new Med-

ical-Care Cost Recovery Fund (which would be established by new subsection (g) of

section 629 of title 38 as proposed to be added by section 11011); and (d) provide

for new section 622A to take effect with respect to medications furnished after

October 31, 1990.

Conference agreement

Section 8012 follows the Senate provision, except that (a) the Secretary would

be prohibited from requiring a veteran to pay any amount in excess of the cost to

the Secretary for medications, and (b) the provision would apply to medications

furnished during the period from October 31, 1990, until September 30, 1991.

The Committees note that Section 8012 would not require copayments for medical

supplies.

According to CBO, the enactment of section 8012 would result in savings of $66

million in outlays in FY 1991 and total savings of $85 million in outlays in fisc-

al years 1991 to 1995.

Modification of Health-Care Categories and Copayments

CATEGORIES OF VETERANS

Current law

Section 610(a) of title 38 establishes, for the purposes of determining a veter-

an's elgibility for hospital care and nursing home care, the following three cat-

egories of veterans:

(1) Category A veterans, who are veterans described in section 610(a)(1), which

generally includes veterans who have service-connected disabilities, are former

prisoners of war, were exposed to certain environmental hazards, are veterans of

World War I, or have incomes below specified levels, which currently are (A) in

the case of a veteran with no dependents, less than $17,214, or (B) in the case of

a veteran with one dependent, less than 20,689, plus $1,150 for each additional

dependent. VA must furnish necessary hospital care, and may furnish necessary

nursing home care, to these veterans.

(2) Category B veterans, who are veterans not entitled to hospital care under

section 610(a)(1) and who have incomes within specified ranges, which currently

are (A) in the case of a veteran with no *2695 dependents, greater than $17,214

but less than $22,986, or (B) in the case of a veteran with one dependent, greater

than $20,689 but less than $28,733, plus $1,150 added to each amount for each ad-

ditional dependent. VA may furnish necessary hospital and nursing home care to

these veterans on a space and resources available basis.

(3) Category C veterans, who are veterans not entitled to hospital care under
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section 610(a)(1) and who have incomes above specified levels, which currently are

(A) in the case of a veteran with no dependents, greater than $22,986, or (B) in

the case of a veteran with one dependent, greater than $28,733, plus $1,150 for

each additional dependent. VA may furnish hospital and nursing home care to these

veterans, on a space and resources available basis, only if they agree to pay a

copayment for such services as specified in section 610(f).

(The income levels noted above are increased each January 1 by the same percent-

age as the Social Security cost-of-living adjustment granted as of the preceding

December 1.)

House bill

Section 11013 eliminates the distinction between Category B and C veterans for

purposes of paying copayments for inpatient, nursing home, and outpatient care.

This section would establish two categories (instead of the current three categor-

ies) of veterans:

(a) Veterans described in section 610(a)(1), to whom VA must furnish necessary

hospital care and may furnish nursing home care, without requiring any copayment

for these services.

(b) Veterans who are not entitled to hospital care under section 610(a)(1) and

who have income levels (adjusted annually by the same percentage as the Social Se-

curity COLA) which are (1) in the case of a veteran with no dependents, greater

than $17,124, and (2) in the case of a veteran with one dependent, $20,689, plus

$1,150 for each additional dependent, to whom VA may furnish necessary hospital

and nursing home care, on a space and resource available basis, only if the veter-

an agrees to pay a copayment for such services as specified in section 610(f) (as

proposed to be amended, as discussed below).

Senate amendment

Section 11013(a) contains a substantively identical provision.

Conference agreement

Section 8013(a) contains this provision.

REQUIREMENT TO MAKE COPAYMENT

Current law

Under sections 610(f) and 612(f) of title 38, the copayment requirements for a

Category C veteran are as follows:

(a) For hospital care: (1) for the first 90 days of care during any 365-day

period, an amount equal to the lesser of (A) the cost of furnishing such care, and

(B) the amount of the inpatient Medicare deductible (currently $592), and (2) for

each 90-day period after the first 90 days of care within a 365-day period, an

amount equal to *2696 the lesser of (A) the cost of care, and (B) an amount equal
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to one-half of the Medicare deductible.

(b) For nursing home care: an amount equal to the lesser of (A) the cost of fur-

nishing such care, and (B) the amount of the inpatient Medicare deductible for

each 90 days of such care (or fraction thereof) during each 365-day period.

(c) For outpatient care: an amount equal to 20 percent (currently $26) of the

estimate average cost of an outpatient visit in a VA facility during the calendar

year in which services are furnished.

House bill

Section 11013 would require that all veterans not entitled to care pay the cur-

rent copayments for inpatient and nursing home care. In addition, copayments for

care furnished to these veterans (formerly Category B and C veterans) would be:

(a) $10 per day for hospital care starting on the first day of care.

(b) $5 per day for nursing home care starting on the first day of care.

(c) The existing copayment for an outpatient visit, which is an amount equal to

20 percent of the estimated cost of a VA outpatient visit during the calendar year

in which the visit occurs.

Senate amendment

Section 11013 is substantively identical to the House provision, except that it

would also link the new copayments to Consumer Price Index increases.

Conference agreement

Section 8013 follows the House bill.

Annual Caps on Copayments

Current law

Section 612(f) establishes an overall cap on the total amount a veteran may be

required to pay for hospital, nursing home, and outpatient care (a) during any

90-day period, at an amount equal to the inpatient Medicare deductible, and (b)

during any 365-day period, at an amount equal to four times the amount of the in-

patient Medicare deductible. Section 612(f) also provides that a veteran may not

be required to make any copayment for any days of care in excess of 360 days of

care during any 365-calendar-day period.

House bill

Section 11013(b) would delete the caps on copayments. This section would require

the current copayments to be paid by nonentitled veterans (formerly Category B and

C veterans) in addition to the copayments per day of care. There would be no cap

on the per day copayment charges.

Senate amendment
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Section 11013(b) is substantively identical to the House provision.

*2697 Conference agreement

Section 8013(b) contains this provision.

Effective Date

House bill

Section 11013 would provide that amendments made by section 11013 apply with re-

spect to hospital care and medical services received after the later of October

31, 1990, or the date of enactment, and expire on September 30, 1991.

Senate amendment

Section 11013 would require that amendments made by section 11013 apply with re-

spect to hospital care and medical services received after October 31, 1990.

Conference agreement

Section 8013 follows the House bill.

According to CBO, enactment of section 8013 would result in savings of $35 mil-

lion in outlays in fiscal year 1991 and total savings of $45 million in outlays in

fiscal years 1991 to 1995.

SUBTITLE C-EDUCATION AND EMPLOYMENT

Limitation of Rehabilitation Program Entitlement to Service-Disabled Veterans

Rated at 20 Percent or More

Current law

Section 1502 of title 38, United States Code, provides that all veterans with

service-connected disabilities rated at 10-percent-or-more disabling who have an

employment handicap are entitled to vocational rehabilitation services and assist-

ance.

House bill

Section 11021 would (a) limit eligibility for vocational rehabilitation benefits

to veterans with service-connected disabilities rated at 20 percent or more; (b)

specify that eligibility for certain employment-assistance services currently

available to those who have completed a VA vocational rehabilitation program would

also be limited to veterans with service-connected disabilities rated at 20 per-

cent or more; and (c) apply only to veterans originally applying for benefits on

or after November 1, 1990.
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Senate amendment

Section 11022 would (a) limit eligibility for vocational rehabilitation benefits

to veterans with service-connected disabilities rated at 30 percent or more; and

(b) take effect on the date of enactment, but would not affect the eligibility of

persons who are participating in vocational rehabilitation at that time so long as

there is no break in participation.

Conference agreement

Section 8021 would (a) limit the vocational-rehabilitation eligibility to veter-

ans with service-connected disabilities rated at 20 percent *2698 or more; and (b)

apply only to veterans originally applying for benefits on or after November 1,

1990.

According to CBO, the enactment of section 8021 would result in savings of $20

million in outlays in FY 1991 and total savings of $180 million in outlays in FYs

1991-1995.

SUBTITLE D-HOUSING AND LOAN GUARANTY ASSISTANCE

Election of Claim Under Guaranty of Manufactured Home Loans

Current law

Under section 1812(c)(3) of title 38, when a VA-guaranteed loan on a manufac-

tured home terminates in default, VA may pay a claim against the guaranty only

after the property is sold. VA then may satisfy the guaranty by paying the lender

the difference between the veteran's debt and the resale price of the manufactured

home, up to the maximum amount of the guaranty.

House bill

Section 11031 would amend section 1812 of title 38 to allow the lender to choose

between the claim procedure under current law and submitting the lender's claim

for guaranty of a loan on a manufactured home as soon as VA notifies the lender of

VA's estimate of the value of the home. The lender then would bear any loss or

profit on the actual resale.

Senate amendment

Section 11031 is substantively identical to the House bill.

Conference agreement

Section 8031 contains this provision.

According to CBO, the enactment of section 8031 would result in savings of $4

million in outlays in FY 1991 and total savings of $14 million in outlays in FYs

1991-1995.
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Loan Fees

Current law

Section 1829 of title 38 establishes fees payable to VA for a VA-guaranteed home

loan. The basic fee is 1.25 percent of the loan amount. The fee is reduced to 0.75

percent when a borrower makes a downpayment of at least 5 percent and to 0.5 per-

cent when a borrower makes a downpayment of at least 10 percent. Veterans with a

service-connected disability and survivors of veterans who died from a service-

connected disability are exempt from paying the fee.

House bill

Section 11032 would increase fees for loans closed during the period beginning

November 1, 1990, and ending September 30, 1991, by 0.5 percent. The basic fee

would increase from 1.25 percent of the total loan amount to 1.75 percent, while

the fees for loans with 5-percent or 10-percent downpayments would increase to

1.25 percent of the total loan amount to 1.75 percent, while the fees for 1 per-

cent, respectively. The fee for assumptions of VA-guaranteed *2699 loans for which

commitments are made on or after March 1, 1988, would increase from 0.5 percent to

1 percent.

Senate amendment

Section 11032, effective with respect to loans closed after October 31, 1990,

permanently would increase the fees by 0.75 percent. The basic fee would increase

to 2 percent and the fee for loans with 5-percent and 10-percent downpayments

would increase to 1.5 percent and 1.25 percent, respectively.

Conference agreement

Section 8032 follows the House bill, except that the increase would be 0.625

percent for loans closed between November 1, 1990, and September 30, 1991. Thus,

the basic fee would increase from 1.25 percent to 1.875 percent. The fees for

loans with 5-percent and 10-percent downpayments would increase to 1.375 percent

and 1.125 percent, respectively. The assumption fee would remain unchanged.

According to CBO, enactment of section 8032 would result in savings of $79 mil-

lion in outlays in FY 1991 and total savings of $79 million in outlays in FYs

1991-1995.

SUBTITLE E-BURIAL AND GRAVE MARKER BENEFITS

Headstone or Marker Allowance

Current law

Section 906(d) of title 38 provides, in lieu of a VA-provided headstone or grave
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marker, for reimbursement for the cost of a headstone or gravemarker for a veteran

who is eligible to be, but is not, buried in a national cemetery. The amount of

reimbursement may not exceed VA's current annual average actual cost for head-

stones and markers, which is currently $87.

House bill

Section 11041 would eliminate the headstone allowance with respect to deaths oc-

curring on or after November 1, 1990.

Senate amendment

Section 11042 is substantively identical to the House provision.

Conference agreement

Section 8041 contains this provision.

According to CBO, the enactment of section 8041 would result in savings of $3

million in outlays in FY 1991 and total savings of $19 million in outlays in FYs

1991-1995.

Plot Allowance Eligibility

Current law

Section 903(b) of title 38, United States Code, provides for the payment of a

$150 plot allowance for a veteran not buried in a national cemetery-

*2700 (a) who was discharged or released from active military, naval, or air

service for a disability incurred in the line of duty; or

(b) who was a veteran of any war; or

(c) by reference to section 902-

(1) who at the time of death was in receipt of either VA service-connected

disability compensation (or but for the receipt of military retirement pay would

have been entitled to compensation) or VA needs-based pension; or

(2) who either was a veteran of any war or was discharged or released from the

active military, naval, or air service for a disability incurred or aggravated in

line of duty, whose body is held by a State (or a political subdivision of a

State), and with respect to whom the Secretary determines (A) that there is no

next of kin or other person claiming the body of the deceased veteran and (B) that

there are not available sufficient resources to cover burial and funeral expenses.

Under section 903(b)(1), if an eligible veteran is buried (without charge for

the cost of a plot or interment) in a State veterans cemetery which has similar

criteria for burial as a national cemetery, VA pays the $150 plot allowance dir-

ectly to the State.

House bill
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Section 11042 would eliminate the plot allowance for those whose eligibility is

based solely on the status of veteran of any war (as described in item (b),

above), but not those war veterans with eligibility through the reference to sec-

tion 902 based on their not having sufficient resources to cover burial and funer-

al expenses and having no one claiming their remains. The plot allowance would

continue to be payable for all veterans who meet current eligibility standards and

are buried in State veterans cemeteries, and to all veterans discharged from ser-

vice due to line-of-duty disabilities. The change would take effect with respect

to deaths occurring on or after November 1, 1990.

Senate amendment

Section 11041 is substantively identical to the House provision.

Conference agreement

Section 8042 contains this provision.

According to CBO, the enactment of section 8042 would result in savings of $27

million in outlays in FY 1991 and total savings of $147 million in outlays in FYs

1991-1995.

SUBTITLE F-MISCELLANEOUS

Use of Internal Revenue Service and Social Security Administration data for

income verification

Current law

Section 6103(l)(7) of the Internal Revenue Code of 1986 (26 U.S.C. 6103(l)(7))

authorizes disclosure by the Internal Revenue Service of certain third-party and

self-employment tax information (from the Commissioner of Social Security or the

Secretary of the Treasury) to certain Federal, State, and local entities adminis-

tering certain *2701 programs under the Social Security Act (essentially Supple-

mental Security Income, Aid to Families with Dependent Children, and Medicaid),

the Food Stamp Act of 1977, or the unemployment compensation program for purposes

of income verification, but does not authorize such access to VA for verifying the

eligibility of recipients of needs-based, veterans' benefits.

House bill

Section 11051 would amend paragraph (7) of section 6103(l) of the Internal Rev-

enue Code of 1986 so as to require disclosure to VA of (a) such third-party and

self-employment tax information for purposes of determining eligibility for VA

needs-based pension and parents' dependency and indemnity compensation and VA

health-care services based on income status, and (b) only wage and self-employment

information from such returns for purposes of determining eligibility for compens-

ation paid (pursuant to section 4.16 of title 38, Code of Federal Regulations) at
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the total-disability-rating level based on an individual determination of unem-

ployability.

To the extent that VA's general operating expenses (GOE) account appropriations

are insufficient to fund administrative costs to implement the program, the Sec-

retary would be required to pay the expenses from amounts available to the Depart-

ment for the payment of compensation and pension.

This provision would expire on September 30, 1992.

Senate amendment

Section 11051 is substantively identical to the House bill except that (a) the

requirement to pay implementation expenses from amounts available for the payment

of VA compensation and pension would not be contingent on the insufficiency of GOE

funds, and (b) there would be no expiration date.

Conference agreement

Section 8051 follows the Senate amendment with respect to implementation costs

and follows the House bill with respect to the expiration date.

According to CBO, the enactment of section 8051 would result in savings of $28

million in outlays in FY 1991 and total savings of $743 million in outlays in FYs

1991-1995.

Line of Duty

Current law

Under section 105(a) of title 38, direct, or primary, effects of willful miscon-

duct are not considered to have been incurred or aggravated in the line of duty.

As a result, the disabilities involved are not considered service connected for

purposes of VA benefits eligibility. However, section 3.301 of title 38, Code of

Federal Regulations, provides for the service-connection of disabilities that are

a secondary result of actions that constitute willful misconduct, which VA defines

to include the chronic use of alcohol or abuse of drugs. Also, section 105(a) pro-

hibits VA from presuming that venereal disease was due to willful misconduct,

provided the veteran *2702 complied with the applicable reporting and treatment

regulations of the appropriate service department.

Sections 310, 331, and 521 of title 38 similarly prohibit payment of wartime

disability compensation, peacetime disability compensation, and non-ser-

vice-connected disability pension, respectively, when the veteran's disability is

the result of willful misconduct.

House bill

Section 11052 would (1) amend section 105(a) of title 38 to repeal the prohibi-

tion against VA presuming that venereal disease resulted from willfull misconduct;

and (2) amend sections 105(a), 310, 331, and 521 of title 38 to preclude payment
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of compensation or pension for the secondary effect of willful misconduct. The

provision would apply to claims filed after October 31, 1990.

Senate amendment

Section 11052 would provide that injuries or diseases incurred during service as

a result of willful misconduct or the abuse of alcohol or drugs will not be con-

sidered incurred in the line of duty and thus would not be compensated by VA as a

service-connected disability. The provision would apply to line-of-duty determina-

tions made on or after November 1, 1990.

Conference agreement

Section 8052 follows the Senate amendment except that the provisions would take

effect with respect to claims filed after October 31, 1990.

The conferees intend the amendments to also preclude payment of compensation for

certain secondary effects arising from willful misconduct. For example, payment

would be precluded for a back disability or a cardiovascular disability arising as

a secondary effect of a foot amputation due to a deliberately self-inflicted

wound.

According to CBO, the enactment of section 8052 would result in savings of $10

million in outlays in FY 1991 and total savings of $334 million in outlays in FYs

1991-1995.

Requirement for Claimants to Report Social Security Numbers; Uses Of Death

Information by the Department of Veterans Affairs

Current law

Section 7(a) of the Privacy Act of 1974 (Public Law No. 93-579), prohibits any

Federal agency from denying to any individual a right, benefit, or privilege

provided by law because of the individual's refusal to disclose his or her Social

Security number. This prohibition does not apply to any disclosure required by

Federal statute.

Several statutory provisions allow VA to require disclosure of Social Security

numbers (SSNs) by applicants for certain needs-based benefits or for loans made or

guaranteed by VA. These provisions are implemented by section 1.575 of title 38,

Code of Federal Regulations.

*2703 House bill

Section 11053 would require, upon the request of the Secretary, the disclosure

of the SSNs of compensation and pension claimants and recipients and their depend-

ents in connection with all claims for these benefits. Benefits would not be paid

to an applicant or recipient who fails to provide a requested number, but no per-

son may be required to furnish an SSN of a person who does not have one. Also, un-

der this provision, VA would be required to compare its records regarding recipi-
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ents of VA compensation or pension benefits with records of the Department of

Health and Human Services in order to determine whether any recipient of these be-

nefits is deceased.

Senate amendment

Section 11053 is substantively identical to the House bill except that it also

provides that the costs of administering the program of comparing records shall be

paid from the VA Compensation and Pension account.

Conference agreement

Section 8053 follows the House bill, except that the costs of administering the

program would be paid from funds available for payment of compensation and pen-

sion.

According to CBO, enactment of section 8053 would result in savings of $4 mil-

lion in outlays in FY 1991 and total savings of $47 million in outlays for FYs

1991-1995.

TITLE IX-TRANSPORTATION

STATEMENT OF MANAGERS

House bill

Section 9001 of the House bill provided that it is the sense of the House of

Representatives that, if any Senate amendment to H.R. 5835 provides for any in-

crease in motor fuel excise taxes or aviation taxes that would be deposited in the

Highway Trust Fund or Aviation Trust Fund, respectively, then the managers on the

part of the House for the conference on the reconciliation bill should consider

provisions which ensure that an amount equal to the estimated tax payments from

any such increases enacted shall be made available in the fiscal year collected

for highway and aviation purposes, respectively. Such provisions may include pro-

visions similar to those included in the reconciliation submission of the Commit-

tee on Public Works and Transportation dated October 12, 1990, to the Committee on

the Budget.

Senate bill

No comparable provision.

Conference agreement

Senate receded to the House with an amendment.

*2704 TITLE IX-AVIATION PROVISIONS

Statement of Managers
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1. AUTHORIZATION OF AIRPORT IMPROVEMENT PROGRAM

House bill

$1.8 billion for FY 1991.

$1.9 billion for FY 1992.

Senate amendment

Same.

Conference substitute

House bill.

2. AUTHORIZATION OF FAA FACILITIES AND EQUIPMENT PROGRAM

House bill

$2.5 billion for FY 1991.

$3.0 billion for FY 1992.

Senate amendment

$3.0 billion for FY 1991.

$3.0 billion for FY 1992.

Conference substitute

House bill.

3. AUTHORIZATION OF FAA OPERATIONS

House bill

$4.088 billion for FY 1991.

$4,412,600,000 for FY 1992.

Senate amendment

Same.

Conference substitute

House bill

4. ELIMINATION OF "PENALTY CLAUSE" ON FAA OPERATIONS FROM THE TRUST FUND

House bill
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Eliminates Penalty Clause which reduces authorization for FAA operations from

the Trust Fund if Trust Fund capital programs are not fully funded.

Senate amendment

No change in current law. Penalty clause in effect for FY 1991 and 1992.

Conference substitute

House bill.

*2705 5. FUNDING OF FAA OPERATIONS FROM THE TRUST FUND

House bill

Funded at a level which allows 75% of the FAA's budget to come from Trust Fund.

Senate amendment

No change in current law.

Conference substitute

House bill.

6. TRUST FUND FUNDING OF SERVICES RECEIVED BY FAA FROM NOAA

House bill

$34.5 million for FY 1991.

$35.4 million for FY 1992.

Senate amendment

$30 billion for FY 1991 and for FY 1992.

Conference substitute

House bill.

7. MILITARY AIRPORT PROGRAM

(a) Funding

House bill

(a) Funding for FY 1991 and 1992 of not less than 1.5% of AIP program for con-

version of former or current military airports to civilian commercial service or

reliever airports.
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Senate amendment

(a) Not less than 0.5% of AIP program.

Conference substitute

House bill.

(b) Number of Airports

House bill

(b) Not more than 8 airports designated for program. Two must be designated

within 6 months of enactment and remainder by September 30, 1992.

Senate amendment

(b) Not more than 5 airports with the same time limits.

Conference substitute

House bill.

*2706 (c) Additional Funding

House bill

(c) Up to $5 million per airport may be used for construction of terminals, in-

cluding gates.

Senate amendment

(c) Up to $3 million per airport may be used for the same purpose.

Conference substitute

House bill.

8. EXPANDED EAST COAST PLAN

House bill

Requires Environmental Impact Statement and safety studies for the FAA's Expan-

ded East Coast Plan for air traffic routings.

Senate amendment

Same.

Conference substitute
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House bill.

9. POLICY STATEMENT PROHIBITING AIRPORT DISCRIMINATION AGAINST SMALL AIRCRAFT

House bill

Prohibits discrimination between classes of aircraft.

Senate amendment

Same.

Conference substitute

House bill.

10. AUXILIARY FLIGHT SERVICE STATION PROGRAM

House bill

FAA required to develop a system of auxiliary flight service stations.

Senate amendment

Same.

Conference substitute

House bill. It is the content of the Conferees that the legislative history con-

tained in House Report 101-581 controls for purposes of implementing this section.

11. STATE BLOCK GRANT PROGRAM

House bill

Extends program for 1 year.

*2707 Senate amendment

No similar provision.

Conference substitute

House bill.

12. VIRGIN ISLANDS

House bill

Requires study of Miami and Caribbean air traffic control; prohibits the FAA
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from contracting for air traffic control in St. Thomas and St. Croix until study

completed; requires replacement of St. Thomas radar.

Senate amendment.

No similar provision.

Conference substitute.

House bill.

13. ENGINE CONDITION MONITORING SYSTEMS

House bill.

Requires study of potential use of engine condition monitoring system.

Senate amendment

No similar provision.

Conference substitute

House bill.

14. FAA PROCUREMENT REFORM

House bill

Authorizes FAA to enter into multi-year lease of property; designates FAA Admin-

istrator as the official authorized to make certain non-competitive procurement

awards; authorizes the FAA to undertake certain multi-year procurements of up to 5

years.

Senate amendment

No similar provision.

Conference substitute

House bill.

15. FIREFIGHTING TRAINING FACILITIES

House bill

Makes firefighting training facilities, on and off airport, eligible for AIP

funding.

Senate amendment
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No similar provision.

*2708 Conference substitute

House bill.

16. TRANSFER OF GEODETIC NAVIGATION INFORMATION

House bill

Requires the FAA and NOAA to upgrade geodetic coordinate navigation information.

Senate amendment

No similar provision.

Conference substitute

House bill.

17. BUY AMERICAN AND RELATED PROVISIONS

House bill

Requires FAA to utilize products made in America, subject to exceptions;

provides that persons using fraudulent made-in-America labels shall be ineligible

for FAA contracts for 3-5 years; prohibits FAA contracts with foreign companies

whose government is found by the President to be engaging in procurement practices

which discriminate against U.S. companies.

Senate amendment

No similar provision.

Conference substitute

House bill.

18. ATLANTIC CITY AIRPORT

House bill

No similar provision.

Senate amendment

Repeals provision requiring Atlantic City to form an entity meeting specified

requirements to manage the airport as a prerequisites to receiving grants under

the AIP program.
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Conference substitute

Senate amendment.

19. DISASTER AREA REGULATIONS

House bill

No similar provision.

Senate amendment

Requires FAA to prohibit or restrict, for safety and humanitarian reasons,

flights over inhabited areas which have been declared disaster areas in the State

of Hawaii.

*2709 Conference substitute

Senate amendment.

20. PASSENGER FACILITY CHARGES

(a) Amount

House bill

(a) $1, $2, or $3.

Senate amendment

(a) Similar.

Conference substitute

House bill.

(b) Type of passenger who can be charged a PFC.

House bill

(b) Enplaned passengers. PFCs limited to two enplanements per trip. PFC may not

be imposed on passengers traveling to or from cities receiving subsidized essen-

tial air service.

Senate amendment

(b) Passenger originating or terminating at the airport.

Conference substitute
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House bill.

(c) Types of development funded by PFCs

House bill

(c) Projects which are AIP eligible, noise program-eligible, or gates.

Senate amendment

Same.

Conference substitute

House bill.

(d) Use of funds for projects at other airports

House bill

(d) PFCs may be used for eligible projects at other airports controlled by the

same agency.

Senate amendment

(d) No provision.

Conference substitute

House bill.

*2710 (e) Use of proceeds to pay debt service.

House bill

(e) Authorizes use of PFC proceeds to pay debt service on bonds for eligible

projects.

Senate amendment

(e) No provision.

Conference substitute

House bill.

(f) Prior approval required

House bill
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(f) Prior approval required for all PFCs.

Senate amendment

(f) Prior approval required for all PFCs, but approval automatic if there is no

disagreement with a proposed PFC from airport users or the general public.

Conference substitute

House bill.

(g) Criteria for approval

House bill

(g) Before approving a PFC, DOT must find that the projected revenues are needed

for specific approved projects, and that these projects will enhance the safety,

capacity or security of the national air transportation system, or reduce noise or

enhance competition.

Senate amendment

(g) PFC must be found to be necessary to pay for specific projects. Approval is

automatic if there is no objection (Sec. (f) above). In cases in which there is an

objection, if the application involves projects eligible for federal funding, the

PFC must be approved unless Secretary finds by substantial evidence that the pro-

posed projects would not significantly benefit security, safety, noise mitigation

or capacity. To approve a PFC for gates, the Secretary must find, by substantial

evidence, that the proposed project is needed to increase capacity.

Conference substitute

House bill.

(h) Application process

House bill

(h) Before submitting a PFC application, the airport must give notice and an op-

portunity for consultation by air carriers. After application *2711 is submitted,

DOT must give notice and an opportunity for comment. DOT must make a final de-

cision in 120 days.

Senate amendment

(h) Before submitting a PFC application airport operator must give 75 days ad-

vance notice, and opportunities for interested persons to attend a meeting. Oper-

ator must solicit view from airport users and the general public. DOT shall estab-
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lish procedures for appeals if there is opposition to a PFC.

Conference substitute

House bill with Senate provisions on consultation with airport users.

(i) General conditions on PFC program

House bill

(i) No new fees after September 30, 1992 if AIP funding for FY 1991 and 1992 is

less than $3.7 billion or if EAS funding is less than $26.6 million in FY 1991 or

$38.6 million in FY 1992.

Senate amendment

(i) No PFC's until a national aviation noise policy has been adopted and the un-

obligated balance in the Trust Fund has been reduced below $5 billion. No new PFCs

may be imposed if appropriations are less than 90% of authorized funding for the

AIP and EAS programs or if funds are spent from Trust Fund except as authorized by

this Act. No PFCs may be charged by an airport which has not completed a Part 150

Noise Study. No PFC may be imposed by an airport with noise or access restrictions

not in compliance with this law.

Conference substitute

House bill. No existing PFC shall be terminated if the funding conditions in the

House bill are not met. No PFC's may be imposed until Secretary of Transportation

has issued a final rule establishing procedures for airports to submit proposed

airport restrictions on aircraft, and a Notice of Proposed Rulemaking on slot al-

location.

(j) Relationship to air carrier contracts

House bill

(j) PFC revenues are not to be treated as airport revenues for purposes of air

carrier-airport contracts.

Senate amendment

(j) Similar provision.

Conference substitute

House bill.

Senate provisions. Under the conference substitute, revenues derived from a PFC

may not be treated as airport revenues for the purpose of establishing rates, fees
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and charges pursuant to a contract *2712 between an airport and an air carrier.

The intent of this provision is that PFC revenues shall not directly or indirectly

reduce the amounts charged air carriers under their contracts with the public

agency that collects a PFC.

(k) Preemption

House bill

State and local governments may not regulate the collection of PFCs or the use

of PFC revenues.

Senate amendment

No preemption of state action.

Conference substitute

House bill.

(l) Existing contracts

House bill

Contracts between air carriers and airports may not limit the airport's ability

to collect PFCs or spend the revenues produced.

Senate amendment

Except as otherwise provided, this Act does not modify any existing contracts in

place at the airport.

Conference substitute

House bill with modifications.

(m) Contractual agreements for PFC facilities

House bill

Facilities built with PFC revenues may not be subject to exclusive long term

lease or use agreements, or leases which restrict the airport's ability to expand

capacity.

Senate amendment

Gates constructed with PFC revenues may not be subject to lease of longer than

10 years or majority-in-interest clauses. Air carriers using facilities built with

PFC revenues may not be charged a lower rate than carriers using other similar fa-
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cilities at the airport.

Conference substitute

House bill.

(n) Relationship to airport fees

House bill

No similar provision

*2713 Senate amendment

Capitol costs of projects built with PFC revenues shall not be included in the

rate base for establishing fees and rates for air carriers.

Conference substitute

Senate amendment. Under this provision and the provision in (m) above, if rates,

fees and charges paid by air carriers using non-PFC funded facilities reflect de-

preciation, amortization or other recovery of capital costs, then rates, fees and

charges paid by air carriers using similar PFC funded facilities may be based on

depreciation amortization or other recovery of capital costs paid from PFC reven-

ues. Nothing in these provisions would preclude air carriers using PFC funded

projects for being charged through depreciation, amortization or other recovery of

capital costs of commonly used facilities, such as runways, or non-PFC funded

projects, if such costs are determined on a blended basis for all carriers.

(o) PFC conditions

House bill

No similar provision.

Senate amendment

All sponsor assurances which are required in AIP grants shall be required for

PFCs. PFC projects subject to Davis-Bacon Act and Veterans Preference requirement

which are imposed on AIP grants.

Conference substitute

No provision.

(vii) Administrative provisions

House bill
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(vii) PFCs collected by air carriers, separately identified on tickets; air car-

riers reimbursed for collection expenses; DOT to regulate handling of funds and

conduct periodic audits. DOT given authority to terminate a PFC and conduct a set

off against AIP grants if PFC funds are misused.

Senate amendment

(vii) Similar, except no specifics on DOT's right to terminate PFCs and collect

set off.

Conference substitute

House bill

(k) Entitlement give back and reallocation

House bill

(k) Large and medium hubs imposing PFCs would have their AIP entitlement reduced

50%. 25% of the new funds made available *2714 would be added to the discretionary

program established by existing law. The remaining 75% of the new funds made

available would go into a new small airport fund- [FN1/3] for general aviation

airports, [FN2/3] for non-hubs and small commercial service airports.

Senate amendment

No similar provision.

Conference substitute

House Bill. Half the funds made available for the discretionary program of ex-

isting law would be available for grants to small hub airports.

21. STATE TAXING AUTHORITY

House bill

No similar provision.

Senate amendment

State may not tax aircraft flights which do not take off or land in state.

Conference substitute

Senate amendment.

22. ESSENTIAL AIR SERVICE
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House bill

Amends the essential air service to eliminate from the program cities at which

subsidy has been terminated under procedures established by recent appropriations

acts. Provides that the Secretary does not have discretion to eliminate other cit-

ies from the program.

Provides that funding for the EAS program will be contract authority payable

from the Airport and Airway Trust Fund. The amount of funding made available is

$38.6 million per year for FY 1992-1998.

Senate amendment

No similar provision.

Conference substitute

House bill

23. NOISE

(1) DOT required to develop National Aviation Noise Policy by October 1, 1991.

Policy shall include a date for phasing out of Stage 2 aircraft.

(2) FAA required to develop notice and comment procedures for airport noise or

access restrictions that first became effective after October 1, 1990, or were ne-

gotiated or executed agreements as of October 1, 1990, or where FAA has already

formed a working group to examine the noise impact of air traffic control proced-

ure changes.

*2715 (3) No restrictions on Stage 3 aircraft or Stage 2 aircraft of less than

75,000 pounds may be imposed, unless agreed to by all aircraft operators and the

airport, or approved by FAA. Criteria for approval are specified.

(4) No other restriction may be imposed unless it is published at least 180 days

before it becomes effective.

(5) Airports ineligible for AIP grants if Stage 3 restrictions are imposed after

October 1, 1990 without approval of FAA or agreement between airport and aircraft

operators.

(6) Aircraft operators may get reevaluation of previously approved (by FAA)

Stage 3 restrictions, if there has been a change affecting the matter which were

the basis for approval. Reevaluation may not be made within 2 years of approval.

(7) Provides that Federal government shall be liable for a "taking" resulting

from disapproval of a noise restriction.

Conference substitute

(1) The Secretary is required to establish a national aviation noise policy not

later than July 1, 1991.

(2) After date of enactment airports wishing to impose restrictions on the oper-

ation of Stage 2 aircraft are required to give public notice of the proposed re-
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striction at least 180 days before its effective date and at the same time give

public notice of specified analysis. Airports wishing to impose restrictions on

the operation of Stage 3 aircraft may not impose these restrictions unless they

are agreed to by the airport proprietor and aircraft operation (which is intended

to be limited to present effort by restriction) or are approved by the Secretary

of Transportation. Specified types of existing restrictions are exempted from

these requirements. It is the intent of the managers that the restrictions in ef-

fect at Long Beach Airport may be continued in effect notwithstanding any stated

sunset provision, in order to preserve the status quo at that airport. The man-

agers further intend that in reference to section 332-

(A) the requirements of this section shall not apply to airport noise or ac-

cess restrictions which-

(i) first became effective prior to October 1, 1990;

(ii) are implemented pursuant to an intergovernmental agreement executed prior

to October 1, 1990; or

(iii) are implemented at an airport where the FAA already has formed a working

group to examine the noise impact of air traffic control procedure changes.

(3) The Secretary is directed to determine by study the applicability of the re-

quirements specified in (2) above to noise restrictions on the operation of Stage

2 aircraft weighing less than 75,000 pounds.

(4) In the event a proposed noise restriction is disapproved under the proced-

ures of this section, the Federal Government shall assume liability for noise dam-

ages subject to specific requirements.

(5) On and after December 31, 1999, no person may operate to or from an airport

in the United States aircraft with a maximum weight of more than 75,000 pounds un-

less the aircraft complies with Stage 3 noise levels. Waivers may be granted to

permit the operation of 15 percent of an air carrier's fleet at Stage 2 levels

*2716 through the year 2003 if the Secretary finds such waiver to be in the public

interest. The Secretary shall establish schedules for phased in compliance with

these requirements. An exemption is established for aircraft used solely to

provide air transportation outside the 48 contiguous States.

(6) On and after the date of enactment, no person may import an aircraft of more

than 75,000 pounds into the United States unless such aircarft complies with Stage

3 noise levels. This prohibition does not apply to aircraft owned by U.S. indi-

viduals and companies on date of enactment which enter the United States not later

than 6 months after expiration of the lease agreement between the owner and the

foreign air carrier.

24. SLOTS

House bill

No similar provision.

Senate amendment
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(a) At National Airport, FAA shall create a pool of 30 daily air carrier author-

izations for air carriers holding fewer than 12 existing slots. Shall be created

so that actual daily operations do not exceed the total operations authorized by

current regulations. New authorizations are allocated by lottery and designed to

give each carrier the same number of authorizations not to exceed 12. If authoriz-

ations are unused, they will be distributed to other fewer-than-twelve slot carri-

ers.

(b) FAA must create 30 new daily authorizations at LaGuardia, similar to Nation-

al.

(c) Requires DOT studies of high density and buy sell rules.

Conference substitute

The Secretary is directed to initiate a rulemaking proceeding to consider more

efficient methods of allocating existing capacity at high density airports in or-

der to provide improved opportunities for operations by new entrant carriers.

25. CERTIFICATE TRANSFERS

House bill

No similar provision.

Senate amendment

Before authorizing an air carrier certificate transfer, DOT must certify to Con-

gressional Committees that transfer is consistent with specific public interest

criteria.

26. FEDERAL AVIATION ADMINISTRATION RESEARCH, ENGINEERING, AND DEVELOPMENT

House provision

The House provision is the "Federal Aviation Administration Research, Engineer-

ing, and Development Authorization Act of 1990".

*2717 Senate provision

No similar provision.

Conference

The conference adopted the House provision.

House provision

For Research, Engineering and Development the authorizations are as described in

House Report 101-585.
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Senate provision

For Research, Engineering and Development the authorizations are $260,000,000

for both fiscal years 1991 and 1992.

Conference

(See attached Conference chart)

Conference

For Research, Engineering and Development the authorizations are as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

The above reflects augmentations as described in House Report 101-585 of the

following amounts:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

*2718 ENHANCED AIRPORT CAPACITY

House provision

No comparable provision.

Senate provision

The Senate provision authorizes funding for enhanced airport capacity of

$25,000,000 for fiscal years 1990, 1991 and 1992. It also provides that "Within 60

days of the last day of each of fiscal years 1990, 1991, and 1992, the Adminis-

trator shall transmit a report on expenditures made for research and development

for enhanced airport capacity."

House provision

No comparable provision.

Conference

The Conference adopted the Senate provision.

WEATHER SERVICES

House provision

The House provision provides authorization for weather services of $34,521,000

for fiscal year 1991 and $35,389,000 for fiscal year 1992.

Senate provision

H.R. CONF. REP. 101-964 Page 994
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0100014&FindType=Y&SerialNum=0100462766


The Senate provision provides authorization for weather services of $30,000,000

for each of the fiscal years 1990, 1991 and 1992.

*2719 Conference

The Conferees adopted the House provision which is the Administration's reques-

ted amounts for fiscal years 1991 and 1992.

AVIATION RESEARCH GRANT AND CONSORTIUM PROGRAM

House provision

The House provision amends the Federal Aviation Act of 1958 to authorize the Ad-

ministrator to make grants directly to colleges, universities and non-profit re-

search organizations for conducting aviation research and to establish a research

consortium, consisting of regional centers of excellence in areas deemed by the

Administrator to be required for the long-term growth of aviation.

Senate provision

No comparable provision.

Conference

The Conference adopted the House provision authorizing the Administrator to make

grants to colleges, universities and non-proift research organizations to conduct

aviation research.

STUDY BY THE GENERAL ACCOUNTING OFFICE OF MULTIYEAR CONTRACTING AUTHORITY

House provision

The House provision requires the Comptroller General to conduct a study of the

advisability of granting to the Administrator of the FAA authority to issue multi-

year contracts.

Senate provision

No comparable provision.

Conference

The Conference adopted the House provision.

BUY-AMERICAN REQUIREMENT

House provision

The House provision authorizes the Administrator of the FAA to award a contract
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to a domestic firm under certain circumstances that under the use of competitive

procedures would be awarded to a foreign firm.

Senate provision

No comparable provision.

Conference

The Conference adopted the House provision.

CATASTROPHIC FAILURE PREVENTION RESEARCH PROGRAMS

House provision

The House provision provides that the Administrator develop a research and de-

velopment program to assess the risk of and prevent defects, failures, and mal-

functions of products, parts, processes and articles manufactured for use in air-

craft, aircraft engines, propellers and appliances which could result in a cata-

strophic failure of an aircraft.

Senate provision

No comparable provision.

Conference

The Conference adopted the House provision. The legislative history is detailed

in House Science Committee report 101-585.

AVIATION RESEARCH AND CENTERS OF EXCELLENCE

House provision

No comparable provision.

*2720 Senate provision

The Senate provision amends the Federal Aviation Act of 1958 to authorize the

Administrator to make grants to one or more colleges or universities to establish

and operate several regional centers of air transportation excellence, whose loca-

tions shall be geographically equitable and directs the Research Advisory Commit-

tee established in Section 312(f)(2) of the Act to coordinate, disseminate and act

as a clearinghouse for the work of the regional centers.

Conference

The Conference adopted the Senate provision but changed the responsibility of

the Research Advisory Committee to review the work of the regional centers.
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TITLE X-MISCELLANEOUS USER FEES AND OTHER PROVISIONS

SUBTITLE A-CUSTOMS USER FEES AND OTHER TRADE PROVISIONS

1. CUSTOMS USER FEES

(Section 12401 of House bill; section 6301 of Senate amendment; section 10001

of conference agreement)

a. Extension of Fees

Present law

Section 13031(a) of the Consolidated Omnibus Budget Reconciliation Act of 1985

establishes customs user fees on the processing of merchandise, air passengers ar-

riving from abroad, various conveyances, dutiable mail, and customs broker per-

mits. Section 111(e) of the Customs and Trade Act of 1990 (Public Law 101-382) ex-

tends these fees through September 30, 1991.

House bill

Section 12401 extends the merchandise processing fees and other user fees

through September 30, 1995.

Senate amendment

Section 6301(a) is identical.

Conference agreement

The conferees agree to the House and Senate provision.

b. Adjustment Authority

Present law

Present law provides no authority for the Customs Service to adjust the current

merchandise processing fee on formal entries of 0.17 percent ad valorem. Section

113 of the Customs and Trade Act of 1990 requires Customs to estimate the amount

of the merchandise processing fee that would be required to offset the salaries

and expenses incurred by Customs in conducting its commercial operations, develop

a methodology for computing the fee, and report the estimate and methodology to

Congress.

*2721 House bill

No provision.
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Senate amendment

Section 6301(b) authorizes the Secretary of the Treasury to adjust the fee to

take into account changes in economic conditions or trade flows, to avoid uninten-

ded under- or over-collections, and to help to ensure that the user fee will con-

tinue to conform to the requirements of the General Agreement on Tariffs and Trade

(GATT).

The Secretary may adjust the merchandise processing fee on formal entries by the

lesser of (1) the amount needed to meet the appropriate levels for allowable Com-

mercial Operations costs, or (2) 0.02 percentage points (i.e., for a maximum level

of 0.19 percent and a minimum level of 0.15 percent). When an adjustment is made,

the Secretary shall take into consideration any under- or over-collections in pri-

or years. The Secretary may adjust the fee only after: (1) publishing within 30

calendar days of the date of enactment of the Customs Service's regular annual ap-

propriation, a notice of intent to adjust the fee, the amount of the proposed fee,

and a request for public comment on the proposal; (2) consulting with the Senate

Committee on Finance and the House Committee on Ways and Means for a period of 30

session days (as defined in the section); and (3) publishing a final determination

of the new rate in the Federal Register after the public comment and Congressional

consultation periods have expired. The new rate would be effective 15 days after

the determination is published.

Conference agreement

The House recedes, with an amendment providing that the Secretary of the Treas-

ury may adjust the fee only after: (1) publishing in the Federal Register within

45 calendar days of the date of enactment of the full-appropriation for the Cus-

toms Service a notice of intent to adjust the fee, the amount of the proposed fee,

and request for public comment; (2) considering the public comment and consulting

with the Senate Committee on Finance and the House Committee on Ways and Means

during the 30-day period following the publication of the notice of intent; (3)

providing to the Senate Committee on Finance and the House Committee on Ways and

Means, upon expiration of the 30-day consultation period, written notification of

the final determination to adjust the fee, the level of the fee and the methodo-

logy used to determine the level of the fee; and (4) submitting the final determ-

ination of the new rate for publication in the Federal Register upon expiration of

the 15-"session-day" period (as defined in the section) following such notifica-

tion to the Committees. The 15-day period is intended to ensure that Congress will

have an opportunity to review the final determination and, if necessary, to act to

change it before it goes into effect. The new rate would go into effect 15 calen-

dar days after the final determination is published.

The conferees believe that the adjustment authority provided by this section

will help to ensure that the user fee will continue to conform to the requirements

of the GATT. The conferees also agree *2722 that if the Secretary of the Treasury

determines not to adjust the fee from the levels established for the prior fiscal

year, the Secretary must report such determination and the methodology used to
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justify the level of the fee to the Senate Committee on Finance and the House Com-

mittee on Ways and Means within 45 days of the date of enactment of Customs' full-

year appropriation. Any ad valorem adjustment made under this authority remains in

effect until a future adjustment is made. The ad valorem rate floor ($21) and

ceiling ($400) provided for in current law remain in effect under any future fee

adjustment. Under the fee adjustment provision, a full-year appropriation is in-

tended to include a regular full-year appropriation bill, a continuing resolution

making appropriations for a full fiscal year, and a continuing resolution making

appropriations for the remainder of a full fiscal year.

c. Small User Fee Airports and Miscellaneous Matters

Present law

Section 13031(a) of the Consolidated Omnibus Budget Reconciliation Act of 1985,

as amended by section 111 of the Customs and Trade Act of 1990, exempts air couri-

er hubs, express consignment carrier facilities, and user fee airport operators

from paying entry-by-entry fees on "informal" entries (i.e., generally, those val-

ued at less than $1,250), but requires these facilities to reimburse Customs in an

amount that is double their current assessment for Customs processing services.

House bill

No provision.

Senate amendment

The Senate amendment provides that user fee airports that process fewer than

25,000 informal entires annually would be required to collect the entry-by-entry

fee, in addition to the reimbursement required under section 236 of the Trade and

Tariff Act of 1984 (19 U.S.C. 58b), instead of paying the double reimbursement.

User fee airports processing 25,000 or more informal entries annually would con-

tinue to be exempt from the entry-by-entry fees and subject to the double reim-

bursement requirement.

Conference agreement

The House recedes with a technical amendment. This change reflects the fact that

the double reimbursement requirement imposed an unintended hardship on those user

fee airports that process low volumes of informal entries. The conferees also be-

lieve that this change will help ensure continued compliance with our GATT obliga-

tions.

The conferees also agree to clarify the distinction, created in section 111 of

the Customs and Trade Act of 1990, between "automated" and "manual" entries for

purposes of assessing the merchandise processing fee on imported merchandise. The

conferees believe that clarifying the definition of "manual entry" will eliminate

an ambiguity which had caused confusion for importers, particularly along the U.S.
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border with Canada.

*2723 2. TECHNICAL CORRECTIONS TO THE CUSTOMS AND TRADE ACT OF 1990

(Sections 6311 and 6312 of Senate amendment; sections 10011, 10012, and 10013

of conference agreement)

Present law

On August 20, 1990, the Customs and Trade Act of 1990 (Public Law 101-382) was

enacted.

House bill

No provision.

Senate amendment

Sections 6311 and 6312 correct technical and drafting errors in various miscel-

laneous tariff provisions of the Customs and Trade Act of 1990 and reinstate two

statutory provisions of the Customs Forfeiture Fund that were inadvertently de-

leted from existing law.

Conference agreement

The House recedes with an amendment regarding additional technical corrections

that came to the attention of the conferees after passage of the Senate amendment.

Managers' Report

PATENT AND TRADEMARK OFFICE USER FEES

The House recedes to the Senate with an amendment. The conferees agreed in Fisc-

al Year 1991 to place all receipts raised by the surcharge on Patent user fees in

a special fund in the Treasury and credited as offsetting receipts. This special

fund shall be solely for the use of the Patent and Trademark Office. Of this, $91

million shall be available to the Patent and Trademark Office to the extent

provided in appropriations acts, and the additional $18.8 million shall be dir-

ectly available to the Office. In Fiscal Years 1992 through 1995 all receipts

shall be placed in this special fund in the Treasury and credited as offsetting

receipts, to be available to the Patent and Trademark Office only to the extent

provided in appropriations acts.

The Judiciary Committees in the House and Senate were instructed to raise $91

million through an increase in Patent and Trademark Office user fees in Fiscal

Year 1991 in order to meet the targets of the Budget Resolution. Prior to the

Budget Resolution, the House Appropriations Committee had appropriated, and the

House of Representatives approved, $109,807,000 out of the General Fund of the
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Treasury for the Patent and Trademark Office. The Commerce, State and Justice Ap-

propriations Conference Report provides only $91 million for the Patent and Trade-

mark Office, including $3 million from the General Fund of the Treasury for sup-

port of core public functions of the Office. Accordingly, the conferees have

agreed to raise user fees by 13% above the House and Senate reconciliation bills.

This will generate $109,807,000 in surcharges.

Because Congress must reauthorize the Patent and Trademark Office in 1991, the

conferees did not adjust the surcharge on user *2724 fees in Fiscal Years 1992

through 1995 and retain the figures in the House and Senate bills.

SUBTITLE C-SCIENCE AND TECHNOLOGY USER FEES

Statement of Managers

NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION-NOAA USER FEES

Under current law, the National Oceanic and Atmospheric Administration (NOAA)

can only recover its costs in selling information and data it produces, except

where legislative authority directly permits NOAA to charge fair market value.

House provision

The House provision authorizes NOAA to sell data materials with commercial value

at fair market prices. The legislation places a cap on total revenues from in-

creased user fees at $1 million in FY 1991, and $2 million in each of the fiscal

years 1992, 1993, 1994, and 1995. It also places a total cap of $8 million over

five years.

Senate provision

The Senate provision authorizes NOAA to sell data information and materials at

fair market prices. The Senate provision also provides that the Secretary of Com-

merce shall waive the assessment of fees as necessary to continue to provide

weather warnings, watches, and similar products and services essential to the mis-

sion of the National Oceanic and Atmospheric Administration.

Conference

The Conference agreed to a substitute reflecting the Senate language with the

inclusion of adjusted limitations on the total revenues that could be collected

annually through assessment of fees. This change, for example, would permit the

Secretary to charge fees for forecast services where such services are redistrib-

uted by commercial entities for a profit.

The Conferees expect that NOAA will seek to ameliorate the potential negative

impact of increased fees by spreading the fees over a variety of data and informa-

tion products provided by NOAA branches in addition to the Weather Service.

The Conferees agree that the existing statute authorizing the Secretary to re-
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cover fees collected by the National Environmental and Satellite Data Information

Service (NESDIS) from archived data to offset NESDIS cost should be continued

without change.

RADON PROFICIENCY PROGRAM USER FEES

House provision

Section 10003 establishes a mandatory radon measurement proficiency program at

the Environmental Protection Agency funded by user fees. Section 10003(a) directs

the Administrator to conduct research to develop, test, and evaluate radon meas-

urement methods. Section 10003(b) directs the Administrator to establish a mandat-

ory program requiring that any product, device, or person employing a *2725 tech-

nique in connection with a radon measurement offered to the public meet a minimum

level of proficiency. This program would close existing loopholes, provide better

consumer protection, and increase safeguards on public health. Section 10003 (c)

directs the Administrator to establish a schedule of user fees for applicants for

certification, with the amount of such fees designed to cover the operating and

administrative costs of the certification and research program.

Senate provision

There is no comparable Senate provision.

Conference

The Conference agreed to a Senate substitute for the House provision. The sub-

stitute is a compromise provision which directs the Administrator to collect user

fees for the radon proficiency program which recover the costs of the proficiency

program as well as an additional 1.5 million dollars per year for the research

program. This provision would result in budgetary savings of 1.5 million dollars

per year for FY 1991, 1992, 1993, 1994 and 1995. The substitute also directs the

Administrator to conduct a study on the feasibility of establishing a mandatory

proficiency program with a report to the Congress by March 1, 1991.

NUCLEAR WASTE FUND

Present law

Section 302(a) of the Nuclear Waste Policy Act of 1982, 42 U.S.C. 10222(a), re-

quires civilian nuclear waste generators to pay fees to the Secretary of Energy

for the disposal of their nuclear waste. These fees are deposited in a separate

account in the Treasury known as the Nuclear Waste Fund, which can only be used to

pay for nuclear waste disposal activities authorized by the Act.

Section 302(a) (2) and (3) set the amount of these fees at one mill (one-tenth

of one cent) per kilowatt-hour of electricity associated with the waste. Section

302(a)(4) requires the Secretary of Energy to annually review the amount of fees
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being collected and to propose an increase or decrease in the amount of the fees

if he finds too little or too much is being collected for full cost recovery.

House provision

The House provision would have imposed a surcharge on the fees to increase the

amount collected in an amount that:

(1) "reflects the fair market value" of the Secretary's waste disposal activ-

ities;

(2) collects at least $5 million annually in fiscal years 1991 through 1995;

and

(3) collects not more than:

(A) $6 million in fiscal year 1992;

(B) $7 million in fiscal year 1993;

(C) $8 million in fiscal year 1994, and

(D) $9 million in fiscal year 1995.

*2726 Senate provision

The Senate provision contains no comparable provision.

Conference

The Conference agreement does not include the House provision.

URANIUM ENRICHMENT ACT

House provision

The House provision contains no comparable provision.

Senate provision

Subtitle B of Title IV of the Senate provision includes a uranium enrichment

provision which is a modification of S. 83, the Uranium Enrichment Act of 1989.

The Act has been modified to provide for the following: (1) preclusion of payments

in lieu of taxes by the Uranium Enrichment Corporation until fiscal year 1996; (2)

restrictions on the expenditures of the Corporation and requirements to pay di-

vidends during fiscal years 1991-1995; and (3) establishment of a fee of two-

tenths of a mill per kilowatt-hour on net generation of electricity by each civil-

ian nuclear power reactor during fiscal years 1991-1995.

Conference

The Conference agreement does not include the Senate provision on uranium en-

richment.

The Conferees recognize that the Federal uranium enrichment enterprise faces in-

creasing competitive challenges. The Conferees agree that priority should be given
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in the next session of Congress to legislation that allows the enterprise to oper-

ate, as a commercial enterprise, on a profitable and efficient basis in order to

maximize the long term economic value of the enterprise to the United States Gov-

ernment. The legislation should also recognize the importance of maintaining a re-

liable and economical domestic supply of enrichment, of ensuring that the Nation's

common defense and security objectives are achieved, and of conducting the enter-

prise's activities in a manner consistent with the health and safety of the public

including the fair and equitable sharing of the costs of timely decontamination

and decommissioning of the enrichment facilities.

DEPARTMENT OF ENERGY USER FEE STUDY

House provision

Section 10004 directs the Department of Energy (DOE) to study and report to Con-

gress its findings and recommendations on all of its user fees to determine how to

recover reasonable operational costs from non-proprietary users and fair market

value from proprietary users consistent with the DOE mission.

Senate provision

The Senate has no comparable provision.

*2727 Conference

The Conferees agree to a modified provision, directing the Secretary of Energy

to conduct a study of its user fee assessment and collection practices and make

recommendations on ways to improve those practices. The Conferees recognize that

imposition of a user fee system could have a significant impact on the relation-

ship between DOE facilities and our Nation's academic, scientific and commercial

communities as well as other government agencies. The Conferees expect the Secret-

ary's recommendations to be the subject of hearings prior to any proposed action

by the Secretary to implement the recommendations.

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

House provision

The House provision directs the National Aeronautics and Space Administration

(NASA) to study and report to Congress on all of its user fee and assessment prac-

tices and to make recommendations on ways to maximize revenues and on the advisab-

ility of recovering fair market value for certain services.

Senate provision

The Senate has no comparable provision.

Conference
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The House recedes.

DEPARTMENT OF TRANSPORTATION

House provision

The House provision requires the Secretary of Transportation to conduct a study

of licensing fee assessment in order to offset the operating budget for this

activity.

Senate provision

The Senate has no comparable provision.

Conference

The Conferees agree to modify the House provision by requiring a report on ac-

tions by the Department of Transportation (DOT) for the assessment and collection

of licensing fees under the Commercial Space Launch Act. The Conferees recognize

that DOT's Office of Commercial Space Transportation has proposed the collection

of $200,000 in fee reimbursements as a part of its fiscal year 1991 budget.

NATIONAL INSTITUTE OF STANDARDS AND TECHNOLOGY

House provision

Section 10007 directs the National Institute of Standards and Technology (NIST)

to study and report to Congress on the feasibility of charging fees for its ser-

vices, including how to fully recover operational costs from non-proprietary users

and fair market value from proprietary users consistent with the NIST mission. The

*2728 study shall also include recommendations to recover the costs of carrying

out the institute's contract and award programs.

The Secretary shall submit a report containing such findings and recommendations

within 6 months after the date of enactment of this Act. There are authorized to

be appropriated for carrying out this section not to exceed $500,000 out of funds

otherwise available.

Senate provision

No provision.

Conference

The Conferees agree to modify the House provision by requiring the Secretary to

undertake a study of current practices at, and any suggested improvement consist-

ent with the mission of, NIST for recovering the costs of services and materials

provided to private and nonprofit organizations, including services provided on a

proprietary basis to users of Institute facilities. The Secretary shall submit a
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report containing such findings to Congress within 6 months after the date of en-

actment of this Act.

The Conferees note that NIST already collects substantial fees as part of its

existing cost-recovery program and intend that the Secretary provide the Commit-

tees with a full description of these existing practices. The study should state

how the current fee structure fits with NIST's multiple missions.

SUBTITLE E-COAST GUARD USER FEES

Section 10401-Establishment and Collection of Fees for Coast Guard Services

DIRECT COAST GUARD USER FEES

Section 3001 of the Senate bill directed the Coast Guard to establish and imple-

ment a system for the collection of $200 million from payments by users of direct

and indirect services provided by the Coast Guard. The system would begin opera-

tions on October 1, 1990, and continue through fiscal year 1995, generating each

year $200 million plus an amount sufficient to compensate for inflation.

Section 7102 of the House bill repealed section 2110 of title 46, United States

Code, which bars the Coast Guard from assessing direct user fees for services,

such as inspection and examination of vessels, and the licensing of masters,

mates, pilots, and engineers.

The managers on the part of the House recede to the Senate with an amendment.

The conference agreement repeals the existing prohibition on the imposition of

certain fees by the Coast Guard. It would allow the Coast Guard to collect direct

fees for services including inspection and examination of vessels, and licensing

of masters, mates, pilots, and engineers. The Administration proposed the imposi-

tion of fees for these services in a letter from the Secretary of Transportation

to the House and the Senate.

INDIRECT COAST GUARD USERS FEES

As explained above, Section 3001 of the Senate bill directed the Coast Guard to

establish and implement a system for the collection *2729 of $200 million from

payments by users of direct and indirect services provided by the Coast Guard.

This provision allowed for the possibility of an indirect user fee on recreational

boaters.

The House had no comparable provision.

The managers on the part of the House recede to the Senate with an amendment.

The conference agreement directs the Secretary to establish a fee or charge an-

nually in fiscal years 1991, 1992, 1993, 1994, and 1995 on recreational vessels

that are greater than 16 feet in length. The agreement limits the amount the Coast

Guard may collect from a recreational boat owner and establishes a graduated

schedule so that owners of larger vessels pay a higher fee. Small vessels 16 feet

and under are exempt. The fee or charge would apply only to vessels operating on
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navigable waters of the United States where the Coast Guard has a presence. The

agreement also exempts from the fee program public vessels and vessels used by the

Coast Guard Auxiliary. Finally, the agreement contains enforcement provisions to

assure compliance with the program. The program will terminate after five years at

the end of the 1995 fiscal year.

The Administration proposed the imposition of indirect user fees in a letter

from Secretary of Transportation Skinner to the House and the Senate.

Section-by-Section

Section 10401(a) amends section 2110 of title 46, United States Code to author-

ize the Coast Guard to establish and collect certain direct fees for Coast Guard

services.

Section 2110(a)(1) of title 46 requires the Secretary of the department in which

the Coast Guard is operating to collect fees of charges for a service or thing of

value provided by the Coast Guard. The Coast Guard is already permitted to collect

fees for documentation of vessels and filing, recording, and discharge of commer-

cial instruments and maritime liens. The conference agreement amends existing sec-

tion 2110 of title 46, United States Code, to permit the Coast Guard to collect a

direct user fee for inspection and examination of certain vessels and licensing,

certification, and documentation of personnel. Users fees for these services are

currently prohibited by statute.

User fees under this section would be charged only for Coast Guard Services

provided to specific, identifiable users. Among the users that may be affected by

user fees authorized under this section are persons who are issued certificates,

permits, approvals, licenses, and documents by the Coast Guard and the owners,

charterers, managing operators, agents, masters, or individuals in charge of

United States-flag commercial vessels.

In establishing these fees or charges, the Coast Guard will have to consider the

criteria provided under section 9701 of title 31, United States Code, known as the

General User Fee Statute. Accordingly, each fee or charge must be fair and be

based on the costs to the government, the value of the service or thing provided

to the recipient, public policy or interest served, and other relevant facts.

Paragraph (2) limits the amount of the fee or charge that the Coast Guard may

establish for an inspection or examination of a *2739 non-self-propelled tank ves-

sel. The fee or charge may not exceed $500 annually.

Paragraph (3) permits the Secretary to adjust the fee or charge collected under

paragraph (1) to accommodate changes in the cost of providing specific services.

However, the adjusted charge may not exceed the total cost of providing the ser-

vice for which the fee or charge is collected, including the costs of collections

(which is the current rule as provided under the general user fee law).

Paragraph (4) prohibits the Secretary from collecting a fee or charge if it is

in conflict with the international obligations of the United States.

Paragraph (5) prohibits the Secretary from collecting a fee or charge for any

search and rescue services the Coast Guard may render.
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Subsection (b) authorizes the Secretary to adopt rules assessing an indirect fee

or charge to be collected annually from owners or operators of recreational ves-

sels which measure over 16 feet in length. This fee will be collected only once

each year for each of the next five fiscal years beginning in 1991. The indirect

user fee authorized by this subsection is intended to require recreational boaters

to share in the cost of existing Coast Guard programs, including search and res-

cue, boating safety, and aids to navigation, for which no direct user fee may be

assessed, but which provides substantial benefits to recreational boaters.

Paragraph (2) provides that the indirect fee is to be collected on a graduated

basis with the maximum allowable amount of the fee depending on the length of the

vessel. No fee will be assessed on vessels 16 feet in length or less. Vessels over

16 feet in length, but less than 20 feet in length, may be assessed a fee of not

more than $25. For vessels 20 feet or more in length but less than 27 feet in

length, the fee may not be more than $35. For vessels 27 feet in length or more

but less than 40 feet in length, the fee may not exceed $50. For vessels 40 feet

in length or more, the fee may not exceed $100. The managers expect that a uniform

charge will be established for each category.

Paragraph (3) limits the assessment of the fee to vessels operated on navigable

waters of the United States where the Coast Guard has a presence.

Paragraph (4) provides that the fee may not be assessed on a public vessel or a

vessel that qualifies as a public vessel by virtue of its use as a Coast Guard

auxiliary vessel. It is intended to be imposed only on recreational vessels as

that term is defined in 46 U.S.C. 2101(25). A recreational vessel is a vessel man-

ufactured or operated primarily for pleasure or one which is leased, rented, or

chartered to another for the latter's pleasure. The indirect fee or charge will

not be imposed on a vessel engaged in commercial service, a fishing vessel, a fish

processing vessel, or a fish tender vessel as these vessels are defined in 46

U.S.C. 2101 (11a), (11b), and (11c).

Subsection (c) authorizes the Secretary to recover appropriate administrative

costs for collection and enforcement actions associated with the collection of de-

linquent fees or charges.

Subsection (d) authorizes the Secretary to employ a public or private agency to

collect the fees or charges authorized by this legislation. The Secretary may

enter into agreements with private enterprises *2731 or businesses to collect fees

or charges. Any agreement shall be subject to reasonable terms and conditions

agreed to by the Secretary and the collection service, and shall require an appro-

priate accounting to the Secretary. However, the collection service may not be

used to institute litigation for collection of the fee. Federal agencies that

serve as the collection agent must also account for their costs, and those costs

must be credited to the account from which they are expended if the federal agency

receives reimbursement of costs.

Subsection (e) authorizes a civil penalty of not more than $5,000 if a person

fails to pay a charge or fee authorized under this subtitle. The current Coast

Guard penalty assessment procedures in Part 1.07 of title 33, Code of Federal Reg-

ulations, may be used to assess the penalties prescribed by this Act.
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Subsection (f) requires the Secretary of the Treasury, upon the request of the

Secretary of Transportation, to deny clearance to a vessel to enter a place sub-

ject to the jurisdiction of the United States until the fee or charge is paid or a

bond is posted for its payment.

Subsection (g) authorizes the Secretary to grant exemptions from the provisions

of this legislation when the Secretary determines it is in the public interest to

do so.

Subsection (h) provides that fees or charges collected by the Secretary shall be

deposited in the general fund of the Treasury as proprietary receipts ascribed to

Coast Guard activities.

Subsection (i) specifically limits the liability of the United States as a res-

ult of this Act. These fees or charges are not intended to alter the duties or li-

abilities of the Coast Guard with respect to services it provides to the public.

The Coast Guard's duties and liabilities would remain as prescribed by existing

law as interpreted by court decisions with regard to the performance of any ser-

vice or activity. The imposition of these fees or charges is not intended to alter

the standard of care to which the United States would be held if no charges or

fees were assessed. The conferees intend to limit the liability of the United

States to that of a government entity with sovereign immunity, rather than that of

a provider of services.

TONNAGE DUTIES

Section 7101 of the House bill increased the existing tonnage duty for all ves-

sels entering a port of the United States from any foreign port or place in North

America, Central America, part of South America, and other parts of that geograph-

ical area to 27 cents per ton, not to exceed $1.35 per ton per year. The current

rate for vessels arriving from ports within this geographic area is 2 cents per

ton, not to exceed 10 cents per ton per year. The House bill also increased the

tonnage duty for vessels entering U.S. ports from other foreign ports or places to

81 cents per ton, not to exceed $4.05 per ton per year. The current rate for ves-

sels arriving from ports in this geographic area is 6 cents not to exceed $1.35

per ton per year.

The Senate had no comparable provision.

*2732 The managers on the part of the Senate recede to the House with an amend-

ment.

This provision amends 46 App. U.S.C. 121 to increase the tonnage taxes presently

collected from vessels arriving in the United States from foreign ports. The con-

ference agreement increases the existing tonnage duties by a factor of 4.5 in

fiscal years 1991, 1992, 1993, 1994, and 1995. After fiscal year 1995, the tonnage

fees will return to the amount imposed under existing law. The agreement also im-

poses a duty on vessels that depart a United States port, engage in cruises to

nowhere, and return to the same United States port. Vessels exempt from this new

duty are: vessels of the United States (for example, a vessel enagaged in the

coastwise trade or a fishing vessel); recreational vessels; and United States ves-
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sels that are not documented, numbered, or titled, such as undocumented barges op-

erating under section 12110(b) of title 46.

Section-by-Section

Section 10401(a) increases the amount of existing tonnage duties for all vessels

entering a port of the United States from any foreign port or place in North Amer-

ica, Central America, part of South America, and other parts of that geographical

area to 9 cents per ton, not to exceed 45 cents per ton per year. This section

would also increase the tonnage duty for vessels entering U.S. ports from other

foreign ports or places to 27 cents per ton, not to exceed $1.35 per ton per year.

This increase in the duty would be in effect and collectable for only five fiscal

years beginning with fiscal year 1991; thereafter the duties would revert to the

same amount as in effect prior to the passage of this legislation. Finally, ves-

sels departing a United States port and returning to the same port, without going

to another port or place, excepting vessels of the United States, recreational

vessels, or a barge operating under authority of Section 12110(b) of this title,

would pay 9 cents per ton, not to exceed 45 cents per ton per year for the next

five fiscal years; in 1996 the rate for these vessels will be lowered to 2 cents

per ton, not to exceed 10 cents per ton per year.

Tonnage taxes were first collected by the United States in 1790. The rates of

regular tonnage duties now in effect have not been changed since 1909. Presently,

all United States and foreign vessels arriving from foreign ports or places are

required to pay the regular tonnage duty on their cargo carrying capacity, with

certain exceptions. Vessels in distress or vessels not engaged in trade are not

required to pay duty. Also, coastwise vessels and fishing vessels are specifically

exempted from the duty.

Subsection (b) is a conforming amendment.

Subsection (c) provides that receipts from the increase in the tonnage charges

will be deposited to the general fund as offsets to the Coast Guard operating

budget.

*2733 TITLE XI-REVENUE PROVISIONS

A. INDIVIDUAL INCOME TAX PROVISIONS

1. INDIVIDUAL INCOME TAX STRUCTURE; INDIVIDUAL ALTERNATIVE MINIMUM TAX RATE;

PHASEOUT OF PERSONAL EXEMPTIONS

Present Law

Individual income tax rates

Individual income tax rates are 15 and 28 percent, and the tax rates apply to

taxable income brackets which vary according to the filing status of the taxpayer.

In addition, there is, in effect, a 33-percent marginal tax rate which serves to
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phase out the tax benefits of both the 15-percent tax rate and the personal exemp-

tion amounts, i.e., "the bubble."

Capital gains are taxed at ordinary income tax rates.

Taxable income brackets for 1990 brackets are shown below for 3 income tax fil-

ing statuses.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Individual alternative minimum tax rate

An individual taxpayer is also subject to an alternative minimum tax (AMT) which

is payable to the extent it exceeds the taxpayer's regular income tax liability.

The AMT rate is 21 percent of the alternative minimum taxable income. The AMT rate

is set at 75 percent of the maximum regular marginal tax rate of 28 percent.

Phaseout of personal exemptions

A deduction for an individual, the individual's spouse, and each dependent is

allowed. For 1989, the amount of the deduction was $2,050 for each exemption. The

exemption amount is adjusted for inflation. The benefit of the deduction, as well

as the benefit of the 15-percent tax bracket, is phased-out under present law by

the imposition of the additional 5-percent tax described above. Each personal ex-

emption phases out over $11,480 of taxable income.

House Bill

Individual income tax rate

An explicit, permanent 33-percent marginal tax rate is imposed after the 15- and

28-percent marginal tax rate brackets. In addition, *2734 the House bill repeals

the phaseouts of the tax benefits of the 15-percent rate and the personal exemp-

tion amounts. The new rate begins at the same level of taxable income as the

phase-out range in present law.

Capital gains income is subject to a maximum marginal tax rate of 28 percent,

other than for capital gains for which the taxpayer elects the exclusions permit-

ted under the House bill and capital gains income subject to the surtax under the

House bill.

Individual alternative minimum tax rate

The individual AMT rate is increased to 25 percent, in order to retain the rela-

tionship in present law between the AMT rate and the top marginal tax rate in the

individual income tax.

Phaseout of personal exemptions

The additional 5-percent tax is repealed and an additional tax bracket at a

33-percent rate is imposed, as described above.
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Senate Amendment

No provision.

Conference Agreement

Individual income tax rate

The conference agreement follows the House bill with modifications. The maximum

marginal income tax rate in the statutory rate structure in sec. 1 is 31 percent;

the phaseout of the personal exemptions and overall limitation on itemized deduc-

tions are additional adjustments apart from the statutory tax rate structure. The

31-percent marginal tax brackets in 1991 begin at the following amounts:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

The conference agreement also modifies the tax rates applicable to trusts and

estates in order to not increase the benefit of the lower brackets that might oth-

erwise arise from the adoption of the 31-percent marginal tax rate bracket. The

conferees believe that modification of these rates is necessary to prevent addi-

tional undesirable incentives to create multiple trusts (i.e., the benefit of the

lower brackets to a trust will be a maximum of $726.00 per year compared to

$708.50 under present law).

Accordingly, the income tax rates and threshold amounts applicable to trusts and

estates before the inflation adjustment for 1991 are adjusted as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Individual alternative minimum tax rate

The conference agreement follows the House bill with a modification that reduces

the individual AMT tax rate from the House bill rate to 24 percent.

Phaseout of personal exemptions

The deduction for personal exemptions is phased-out as the taxpayer's adjusted

gross income exceeds a threshold amount. The threshold amount is $150,000 for

joint returns, $125,000 for a head of household, $100,000 for single taxpayers,

and $75,000 for a married person filing a separate return. The phaseout range for

the personal exemptions is $122,500. These amounts are indexed for inflation.

The exemption amount for each exemption is phased out by two percent for each

$2,500 (or fraction thereof) by which the taxpayer's adjusted gross income exceeds

the applicable threshold amount; the phaseout rate is 4 percent for a married per-

son filing a separate return. Thus, for example, a joint return with an adjusted

gross income of $212,500 (in 1991) would be entitled to deduct one-half the exemp-

tion amount for each exemption that otherwise would be deductible without regard

to the phase-out. The provision is effective for taxable years beginning after

December 31, 1990, and before January 1, 1996.
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2. Limitation on Itemized Deductions

Present Law

General rules for itemized deductions

Under present law, individuals who do not elect the standard deduction may claim

itemized deductions (subject to certain limitations) for certain nonbusiness ex-

penses incurred during the taxable year. Among these deductible expenses are un-

reimbursed medical expenses, casualty and theft losses, charitable contributions,

qualified residence interest, a portion of personal interest (10 percent in 1990;

zero thereafter), State and local income and property taxes, moving expenses, un-

reimbursed employee business expenses, and certain other miscellaneous expenses.

Certain itemized deductions are allowed only to the extent that the amount of

the expense incurred during the taxable year exceeds a specified percentage of the

taxpayer's adjusted gross income (AGI). Unreimbursed medical expenses for care of

the taxpayer and the taxpayer's spouse and dependents are deductible only to the

extent that the total of such expenses exceeds 7.5 percent of the taxpayer's AGI.

Nonbusiness casualty or theft losses are deductible only to the extent that the

amount of the loss arising from each casualty or theft exceeds $100 and only to

the extent that total casualty and theft losses exceed 10 percent of the taxpay-

er's *2736 AGI. Unreimbursed employee business expenses and certain other miscel-

laneous itemized deductions are deductible only to the extent that the total of

such expenses and deductions exceeds two percent of the taxpayer's AGI.

Deduction for contribution of appreciated property

In computing taxable income, a taxpayer generally is allowed to deduct the fair

market value of property contributed to a charitable organization. [FN1] In the

case of a charitable contribution of tangible personal property, however, a tax-

payer's deduction for regular tax purposes is limited to the adjusted basis in

such property if the use by the recipient charitable organization is unrelated to

the organization's tax-exempt purpose (sec. 170(e)(1)(B)(i)).

For purposes of computing alternative minimum taxable income (AMTI), the deduc-

tion for charitable contributions of capital gain property (real, personal, or in-

tangible) is disallowed to the extent that the fair market value of the property

exceeds its adjusted basis.

Deduction for cosmetic surgery

For purposes of the medical expense deduction, eligible "medical care" expenses

are defined as amounts paid for the diagnosis, cure, mitigation, treatment, or

prevention of disease, or for the purpose of affecting any structure or function

of the body (sec. 213(d)(1)(A)). The Internal Revenue Service (IRS) has inter-

preted "medical care" as including procedures that permanently alter any structure

of the body, even if the procedure generally is considered to be an elective,
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purely cosmetic treatment (such as removal of hair by electrolysis and face-lift

operations).

House Bill

No provision.

Senate Amendment

General limitation on itemized deductions

The Senate amendment provides that total otherwise allowable itemized deductions

(other than medical expenses, casualty and theft losses, and investment interest)

are reduced by an amount equal to five percent of the amount of a taxpayer's AGI

in excess of $100,000. [FN2] In no event, however, are total otherwise allowable

itemized deductions (excluding medical expenses, casualty and theft losses, and

investment interest) reduced by more than 80 percent. The provision applies only

to individual taxpayers and not to an estate or trust.

*2737 In computing the amount of the reduction of total itemized deductions un-

der the provision, all present-law limitations applicable to such deductions first

are applied and the otherwise allowable total amount of deductions then is reduced

pursuant to the provision. For purposes of the alternative minimum tax, itemized

deductions which are otherwise allowed in computing AMTI are not reduced by the

provision (i.e., the cutback amount determined for regular tax purposes is disreg-

arded in calculating AMTI). [FN3] For purposes of determining the tax treatment of

State income tax refunds and other similar payments, the present-law tax benefit

rule applies.

Deduction for contributions of appreciated tangible personal property

For purposes of computing alternative minimum taxable income, the present-law

rule that treats as a tax preference item the amount of appreciation with respect

to a charitable contribution of capital gain property (sec. 57(a)(6)) is repealed

in the case of a contribution of tangible personal property. Thus, if a taxpayer

makes a charitable contribution of tangible personal property (other than invent-

ory or other ordinary income property, or short-term capital gain property), the

use of which is related to the donee's tax-exempt purpose, the taxpayer is en-

titled to claim a deduction for both regular tax and alternative minimum tax pur-

poses in the amount of the property's fair market value (subject to present-law

percentage limitations). Contributions of inventory or other ordinary income prop-

erty and short-term capital gain property continue to be governed by present-law

rules.

Denial of deduction for unnecessary cosmetic surgery

The Senate amendment provides that expenses paid for cosmetic surgery or other

similar procedures are not deductible medical expenses, unless the surgery or pro-
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cedure is necessary to ameliorate a deformity arising from, or directly related

to, a congenital abnormality, a personal injury resulting from an accident or

trauma, or disfiguring disease. For purposes of this provision, cosmetic surgery

is defined as any procedure which is directed at improving the patient's appear-

ance and does not meaningfully promote the proper function of the body or prevent

or treat illness or disease.

Effective date

The provisions are effective for taxable years beginning after December 31,

1990.

Conference Agreement

General limitation on itemized deductions

The conference agreement generally follows the Senate amendment, except that

total otherwise allowable deductions (other than medical expenses, casualty and

theft losses, and investment interest) are reduced by an amount equal to three

percent of the *2738 amount of a taxpayer's AGI in excess of $100,000. In no

event, however, are total otherwise allowable deductions (other than medical ex-

penses, casualty and theft losses, and investment interest) reduced by more than

80 percent.

Inflation adjustments.-The conference agreement provides that for taxable years

beginning after 1991, the $100,000 threshold amount will be adjusted for infla-

tion.

Termination.-The conference agreement provides that the provision will not apply

to taxable years beginning after December 31, 1995.

Deduction for contributions of appreciated tangible personal property

The conference agreement follows the Senate amendment, except that the provision

applies only to contributions made during taxable years beginning in 1991.

(Section 57(a)(6) will continue to apply to contributions of tangible personal

property made in taxable years beginning after 1991.)

Denial of deduction for unnecessary cosmetic surgery

The conference agreement follows the Senate amendment.

In addition, the conference agreement clarifies that if expenses for cosmetic

surgery are not deductible under this provision, then amounts paid for insurance

coverage for such expenses are not deductible under section 213 and reimbursement

for such expenses is not excludable from the gross income of an individual under a

health plan provided by an employer (including under a flexible spending arrange-

ment).

3. Surtax on Individual Taxable Income
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Present Law

No surtax applies to the taxable income of any individuals in present law. The

individual alternative minimum tax (AMT) rate is 21 percent.

House Bill

A 10-percent surtax is imposed on an individual's taxable income over

$1,000,000. The surtax raises the marginal tax rate on taxable income over

$1,000,000 to 36.3 percent (33 percent + 3.3 percent). The 33 percent rate is the

maximum individual income tax rate in the House bill. The surtax applies to tax-

able income over $500,000 in the case of married individuals filing separate re-

turns.

The surtax applied to the AMT rate specified in the House bill raises the AMT

marginal rate to 27.5 percent (25 percent + 2.5 percent).

The surtax on capital gains income raises the total tax rate on such income to

30.8 percent (28 percent + 2.8 percent). The maximum regular tax rate applied to

capital gains income is 28 percent.

Senate Amendment

No provision.

*2739 Conference Agreement

The conference agreement does not include the House bill provision.

4. INDEXING OF INCOME TAX BRACKETS AND PERSONAL EXEMPTIONS

Present Law

The threshold amounts for individual income tax rates are indexed annually for

changes in the Consumer Price Index (CPI) that have occurred since the last such

adjustment was made. Adjustments for changes in the CPI also are made annually in

the personal exemption amount and the standard deduction amounts (including the

additional amounts for blind or elderly taxpayers).

House Bill

Indexing of the threshold amounts for the tax brackets of the individual income

tax is delayed by one year. Thus, the next adjustment for changes in the CPI will

reflect the change in the CPI from 1990 to 1991, and the indexing will affect tax-

able years beginning after December 31, 1991.

The personal exemption amount allowed for each taxpayer and taxpayer's dependent

will not be indexed for the 1991 tax year and so will remain unchanged at $2,050

for 1991. Indexing will resume for taxable years beginning after December 31,
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1991, and the change will reflect increases in the CPI from 1990 to 1991.

The standard deduction amounts (including the additional amounts for blind or

elderly taxpayers) are indexed for 1991 as in present law.

Senate Amendment

No provision.

Conference Agreement

The conference agreement does not include the House provision.

5. CAPITAL GAINS DEDUCTION FOR INDIVIDUALS

Present Law

Net capital gain is taxed at the same rate as ordinary income.

House Bill

The House bill provides individuals aged 25 or older with a deduction equal to

50 percent of net capital gains. The maximum amount of gain with respect to which

the deduction may be taken is $200,000 over the individual's lifetime.

Assets eligible for the deduction are capital assets held for more than one

year, but not including collectibles or publicly traded assets.

The lifetime capital gains deduction is not allowed in computing the minimum

tax.

*2740 In addition to the lifetime capital gains deduction, the bill provides in-

dividuals (other than dependents) with a deduction of up to $1,000 of net capital

gains each year. The amount of the deduction is phased out for those with adjusted

gross incomes between $100,000 and $150,000.

Assets eligible for the annual $1,000 capital gains deduction are capital assets

held for more than one year (including publicly traded assets), but not including

collectibles.

Both the lifetime capital gains deduction and the annual $1,000 capital gains

deduction apply to sales or exchanges of assets on or after October 15, 1990.

The bill also provides that all depreciation on real property is recaptured as

ordinary income, effective for dispositions on or after October 15, 1990.

Senate Amendment

No provision.

Conference Agreement

The conference agreement does not contain the House bill provision.

H.R. CONF. REP. 101-964 Page 1017
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



B. MODIFICATIONS OF EARNED INCOME TAX CREDIT; DEPENDENT CARE TAX CREDIT

1. EARNED INCOME TAX CREDIT

a. Calculation of basic credit

Present Law

Certain individuals who maintain a home for one or more children are allowed an

advance refundable tax credit based on the taxpayer's earned income (sec. 32). In

1990, the earned income tax credit (EITC) is equal to 14 percent of the first

$6,810 of earned income.

The credit is phased out at a rate of 10 percent of the amount of adjusted gross

income (or, if greater, earned income) that, in 1990, exceeds $10,730. The $6,810

and $10,730 amounts are adjusted annually for inflation, so that the maximum

amount of credit and the maximum amount of income eligible for the credit increase

with inflation.

The projected maximum amount of the credit in 1991 is $994. The actual maximum

will depend on future inflation.

House Bill

The House bill modifies the EITC by providing an increase in the rate of the

credit. The credit percentage is 18.5 percent for 1991, 19 percent for 1992 and

1993, and 20 percent for 1994 and thereafter. The phase-out percentage is 13 per-

cent in 1991, 13.5 percent in 1992 and 1993, and 14 percent in 1994 and there-

after. The present-law dollar thresholds are retained.

The provision is effective for taxable years beginning after December 31, 1990.

*2741 Senate Amendment

The Senate amendment increases the amount of the EITC, modifies the present-law

phase-out percentage, and adjusts the credit for family size as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

As under present law, a taxpayer may receive the EITC on an advanced basis.

However, the amount of the credit that may be received on this basis is limited to

the credit that the taxpayer could receive if the taxpayer had only one qualifying

child. If the taxpayer is entitled to receive a larger credit (e.g., by reason of

family size), the balance of the credit may be refunded after the taxpayer's in-

come tax return has been filed.

The provision is effective for taxable years beginning after December 31, 1990.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment, except
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that the credit percentages and phase-out rates are modified and adjusted for fam-

ily size as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

For 1990, the maximum credit is $1,186 for taxpayers with one qualifying child

and $1,228 for taxpayers with two or more qualifying children.

As under the Senate amendment, the amount of the credit that may be received on

an advanced basis is limited to the credit that *2742 the taxpayer could receive

if the taxpayer had only one qualifying child.

b. Modification of rules relating to eligibility for EITC

Present Law

The earned income credit is available to: (1) married individuals filing a joint

return who are entitled to a dependency exemption for a child, (2) a head of

household who resides with a child, or (3) a surviving spouse. In order to qualify

to file as a head of household or surviving spouse, a taxpayer must establish that

he or she has provided over half of the cost of maintaining the household for the

year. In order to be eligible to claim a dependency exemption, the taxpayer, in

general, must provide over half of the support for the child, and the child must

have the same principal place of abode as the taxpayer for at least half the year.

Benefits under the Aid to Families with Dependent Children (AFDC) program and oth-

er public assistance programs are not considered support provided by the taxpayer.

Thus, for example, if more than half of the taxpayer's income is from AFDC or

sources other than the taxpayer's own income, the EITC generally is not available.

House Bill

Under the House bill, in order to qualify for the EITC, the taxpayer must meet

the present-law earned income and adjusted gross income thresholds (as modified by

the bill). In addition, the taxpayer must have a "qualifying child."

In order to be a qualifying child, an individual must satisfy a relationship

test, a residency test, and an age test. The individual satisfies the relationship

test if the individual is a son, stepson, daughter, or stepdaughter of the taxpay-

er, a descendent of a son or daughter of the taxpayer, or a foster or adopted

child of the taxpayer. A foster child is defined as an individual whom the taxpay-

er cares for as the taxpayer's own child. An adopted child includes a child who is

legally adopted, or who is placed with the taxpayer by an authorized placement

agency for adoption by the taxpayer.

As under present law, if the individual is married at the close of the taxpay-

er's year, the taxpayer generally must be entitled to a dependency deduction for

the taxable year with respect to such individual in order to claim the EITC.

An individual satisfies the residency test if the individual has the same prin-

cipal place of abode as the taxpayer for more than half the taxable year (the en-

tire year for foster children). It is intended that the determination of whether
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the residency requirement is met is made under rules similar to those applicable

with respect to whether an individual meets the requirements for head-of-household

filing status. Thus, for example, certain temporary absences due to education or

illness are disregarded for purposes of determining whether the child had the same

principal place of abode as the taxpayer for over half the year. As under present

law, the residence must be in the United States.

An individual satisfies the age test if the individual (1) has not attained the

age of 19 at the close of the taxable year; (2) is a full-time *2743 student who

has not attained the age of 24 at the close of the taxable year; or (3) is perman-

ently and totally disabled. Whether a child is a full-time student is determined

under the rules relating to the dependency exemption (sec. 151(c)(4)). An indi-

vidual is permanently and totally disabled if such individual meets the require-

ments relating to the credit for the disabled (sec. 22(e)(3)).

If, with respect to a taxable year, an individual is a qualifying child with re-

spect to more than one taxpayer, then only the taxpayer with the highest adjusted

gross income may claim the EITC with respect to that child for that year. In addi-

tion, a taxpayer may not claim the EITC if the taxpayer is a qualifying child.

As under present law, married taxpayers may only claim the EITC if they file a

joint return.

Solely for purposes of the EITC, taxpayers are required to obtain and supply a

taxpayer identification number (TIN) for each qualifying child who has attained

the age of 1 as of the close of the taxable year of the taxpayer.

In order to claim the EITC, the taxpayer must complete and attach a separate

schedule to his or her income tax return. In addition to the TIN requirement dis-

cussed above, this schedule is required to include the name and age of any quali-

fying children.

The Internal Revenue Service is to develop special procedures to notify taxpay-

ers who have not claimed the EITC of their potential eligibility for the credit.

The provision is effective for taxable years beginning after December 31, 1990.

Senate Amendment

The Senate amendment is the same as the House bill, except that in addition to

the information that may be required on the separate form under the House bill,

the Senate agreement permits the Secretary to require adequate proof of the exist-

ence of health insurance if the taxpayer has claimed the supplemental EITC for

health insurance (e.g., the policy number of the insurance or the employer identi-

fication number of the insurance company).

Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

c. Supplemental young child credit

Present Law
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Under present law, the EITC is not adjusted by reason of family size or the fact

that an infant is under the age of 1 as of the close of the taxable year of the

taxpayer.

House Bill

No provision.

Senate Amendment

No provision.

*2744 Conference Agreement

If any of the taxpayer's qualifying children are under the age of 1 as of the

close of the taxable year of the taxpayer, the conference agreement allows an ad-

ditional credit. The supplemental young child credit amount is available in addi-

tion to the amount determined by family size and is in addition to any supplement-

al credit for health insurance. Using present-law income limits and phaseout

ranges, the supplemental young child credit provides an additional credit percent-

age of 5 percent and an increased phaseout percentage of 3.57 percent. Thus, the

maximum supplemental young child credit is projected to be $355 in 1991.

If the taxpayer claims the supplemental young child credit, the child that qual-

ifies the taxpayer for such credit is not a qualifying individual under the de-

pendent care credit (sec. 21).

The portion of the credit available under the supplemental credit is not avail-

able on an advance basis.

The provision is effective for taxable years beginning after December 31, 1990.

d. Supplemental EITC for certain health insurance premium expenses

Present Law

Expenses for medical care, including health insurance premiums, are deductible

to taxpayers who itemize deductions to the extent the expenses exceed 7.5 percent

of adjusted gross income (AGI).

Health insurance provided by an employer is excludable from gross income. Self-

employed individuals are entitled to deduct 25 percent of the amount of health in-

surance expenditures; the provision for self-employed individuals expires with re-

spect to expenses for health insurance coverage for periods after September 30,

1990. [FN4]

Present law does not provide a credit for the cost of health insurance.

House bill
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No provision.

Senate Amendment

Under the Senate amendment, a credit is available to taxpayers for qualified

health insurance expenses that includes coverage for a qualifying child. The

health credit is refundable, but not on an advance basis. The taxpayer may elect

not to receive the health credit.

Qualified health insurance expenses for which the credit is available are

amounts paid during the taxable year for health insurance coverage that includes

one or more qualifying children (as defined for purposes of the EITC). These ex-

penses include those relating to the cost of coverage (i.e., premium cost) only.

Thus, expenses such as co-payments or deductibles under the insurance coverage, as

*2745 well as other out-of-pocket medical expenses, are not eligible for the cred-

it as qualified health insurance expenses. In addition, qualified health insurance

expenses do not include amounts paid by an employee who contributes to his or her

employer-sponsored health plan on a pre-tax basis (i.e., through a plan described

in sec. 125). Qualified health expenses do include such employee contributions if

made on an after-tax basis.

The calculation of the child health credit is generally the same as the calcula-

tion of the EITC. Thus, the same eligibility criteria and income phase-in and

phase-out requirements apply. However, there is no family size adjustment with re-

spect to the health credit.

The maximum amount of the credit is calculated based on a percentage of earned

income. When fully phased in, the credit percentage is 5.5 percent of earned in-

come (up to the maximum amount of creditable earned income in effect for the EITC)

and the phaseout rate is 3.9 percent. The credit is phased in so that the credit

percentage is 1.1 percent for 1991, 2.475 percent for 1992, 2.5 percent for 1993,

and 5.5 percent for 1994 and thereafter. The phase-out percentage is 0.8 percent

in 1991, 1.8 percent in 1992 and 1993, and 3.9 percent in 1994 and thereafter.

The maximum credit after application of the phase-out requirement is limited to

no more than the actual cost of coverage to the taxpayer for family coverage.

Thus, the credit is limited to the lesser of the maximum amount of the credit as

phased out with respect to the taxpayer and the actual qualified health insurance

expenses.

The amount of expenses against which the credit is allowed reduces the amount of

expenses for which the medical expense deduction may be allowed (sec. 213). A sim-

ilar rule applies with respect to the amount of health insurance expenses upon

which the deduction for health insurance costs for self-employed individuals (sec.

162(l)) may be based.

The provision is effective for taxable years beginning after December 31, 1990.

Conference Agreement

The conference agreement follows the Senate amendment, except that the credit
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percentage is 6 percent and the phase-out rate is 4.285 percent. For 1991, the

maximum health credit is projected to be $426.

The conference agreement deletes the express provision allowing a taxpayer to

elect not to receive the credit for health insurance expenses. The conferees in-

tend that, as is the case with respect to the dependent care credit, no formal

election is necessary because the taxpayer may choose not to take the credit.

The conference agreement modifies the rule relating to the coordination of the

health insurance credit with the medical expense deduction (sec. 213) and the de-

duction for health insurance expenses for self-employed individuals (sec. 162(l)).

Under the conference agreement, the amount of any expenses eligible for the medic-

al expense deduction or health insurance deduction for the self-employed is re-

duced dollar-for-dollar by the amount of allowable credit under this provision.

Thus, for example, assume that a taxpayer *2746 pays a $3,000 premium for health

insurance coverage for the taxpayer and his or her family (including at least one

qualifying child), and by reason of such expense is entitled to a $200 credit un-

der this provision. The amount of expenses (absent any other medical expenses for

the taxable year) available to be considered by the taxpayer for purposes of the

medical expense deduction under sec. 213 is $2,800 ($3,000 less $200).

e. Treatment of EITC for means-tested programs

Present Law

The AFDC statute provides for the disregard of the EITC from income in determin-

ing eligibility and benefits for AFDC recipients. The food stamp statute provides

for disregarding the EITC for purposes of determining eligibility and benefits if

it is paid as an advance payment. EITC payments received as a lump sum are counted

as assets. Some means-tested programs, including housing assistance programs,

treat the EITC as income for determining eligibility and benefits.

House Bill

No provision.

Senate Amendment

Under the Senate amendment, the EITC (including the child health insurance por-

tion) is not taken into account as income (for the month in which such refund or

payment is made or any month thereafter) or as a resource (for the month in which

such refund or payment is made or the following month) for the purpose of determ-

ining the eligibility or amount of benefit of such individual for AFDC, Medicaid,

SSI, and for low-income housing programs. In addition, effective January 1, 1991,

the EITC is not counted as income for purposes of applying the AFDC gross income

limit for applicants and recipients of AFDC. A State may waive any AFDC overpay-

ment based on the failure to count the EITC toward the gross income limit between

October 1, 1989, and December 31, 1990.
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The provision is effective for taxable years beginning after December 31, 1990.

Conference Agreement

The conference agreement follows the Senate amendment, except that the EITC

(including the child health insurance portion) is also not taken into account as

income (for the month in which such refund or payment is made or any month there-

after) or as a resource (for the month in which such refund or payment is made or

the following month) for the purpose of determining the eligibility or amount of

benefit of such individual for purposes of the food stamp program and for purposes

of certain other housing programs.

*2747 2. DEPENDENT CARE TAX CREDIT

Present Law

A credit equal to 30 percent of employment-related dependent care expenses is

provided to taxpayers who maintain a household for a qualified individual. The

30-percent rate is reduced for taxpayers with AGI greater than $10,000 so that the

credit percentage is 20 percent for taxpayers with AGI greater than $28,000.

The maximum amount of expenses eligible for the credit is $2,400 for one quali-

fying individual, and $4,800 for two or more individuals. In addition, the amount

of eligible expenses cannot exceed the lesser of the taxpayer's earned income or

that of the spouse, if married.

A qualifying individual is one for whom the taxpayer is entitled to claim a de-

pendency or spousal exemption and is (1) under the age of 13 or (2) mentally or

physically incapable of caring for himself or herself.

The credit is nonrefundable.

House Bill

No provision.

Senate Amendment

Under the Senate amendment, the dependent care credit is made partially refund-

able, except that taxpayers with AGI of $28,000 or more are not entitled to any

refundable portion of the credit. As under present law, the full amount of the

credit is available to offset tax liability. Ninety percent of the remaining cred-

it amount (i.e., the amount of the credit in excess of tax liability) may then be

received as a refund. Dependent care expenses paid, reimbursed, or subsidized by

the Federal, State or local government are generally not eligible for the credit.

For purposes of determining the amount of credit that are refundable and nonre-

fundable, other credits and deductions are applied before the dependent care cred-

it, except for the EITC which is applied after the dependent care credit.

For example, assume a taxpayer with AGI not exceeding $28,000 has tax liability
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of $70 after the application of all credits and deductions except the dependent

care credit and the EITC. The taxpayer has $100 of dependent care credit (prior to

application of the limit on refundability), and $150 of EITC. The taxpayer offsets

$70 of tax liability with the dependent care credit. Of the remaining $30 of de-

pendent care credit, $27 (90 percent of $30) may be obtained as a refund, while

all of the $150 of the EITC is refundable.

The provision is effective for taxable years beginning after December 31, 1990.

Conference Agreement

The conference agreement does not include the Senate amendment.

*2748 3. STUDY OF ADVANCE PAYMENTS AND PUBLIC AWARENESS PROGRAM

Present Law

An employee may elect to furnish a certificate of eligibility for the EITC to

his or her employer. Every employee for whom a certificate is in effect must re-

ceive, at the time wages are paid, an advance payment of the credit.

House Bill

No provision.

Senate Amendment

The Senate amendment requires the Comptroller General of the United States, in

conjunction with the Secretary of the Treasury, to conduct a study of an advance

payment system for the EITC, to determine (1) the effectiveness of such a system;

(2) ways to alleviate complexity under such a system, if any, for small business;

and (3) any other problems in administration of such a system. The study is to in-

clude an analysis of why there is currently a low rate of participation in the ad-

vance payment program.

The Secretary of the Treasury is to establish a taxpayer awareness program to

inform the taxpaying public of the availability of the earned income, dependent

care, and health insurance credits.

The study of the advance payment system is required to be submitted to the Sen-

ate Committee on Finance and the House Committee on Ways and Means no later than

one year after enactment.

The public awareness program provision is effective for the first day of the

first calendar year following the date of enactment.

Conference Agreement

The conference agreement follows the Senate amendment.
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4. TAXPAYER IDENTIFICATION NUMBERS FOR CHILDREN 1 YEAR OR OLDER

Present Law

Under present law, a taxpayer is required to provide a taxpayer identification

number (TIN) with respect to any dependent who has attained the age of 2 as of the

close of the taxable year of the taxpayer (sec. 6109(e)).

House Bill

The House bill requires that solely for purposes of the EITC, taxpayers are re-

quired to obtain and supply a taxpayer identification number (TIN) for each quali-

fying child who has attained the age of 1 as of the close of the taxable year of

the taxpayer.

Senate Amendment

The Senate amendment is the same as the House bill.

*2749 Conference Agreement

The conference agreement follows the House bill and the Senate amendment, except

that it conforms the present-law rules requiring taxpayers to provide TINs for de-

pendents to the proposed rules for the EITC. Under the conference agreement, a

taxpayer is required to provide a TIN for any dependent who has attained the age

of 1 as of the close of the taxable year of the taxpayer.

The provision is effective for taxable years beginning after December 31, 1990.

C. EXCISE TAX PROVISIONS

1. INCREASE EXCISE TAXES ON DISTILLED SPIRITS, BEER, AND WINE

Present Law

Under present law, the following alcoholic beverages are subject to excise taxes

at the rates indicated:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

House Bill

Increase in tax rates

The House bill provides for the following excise tax rates:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
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Small producer exception

Beer.-The House bill retains the present-law exception for certain small brewer-

ies (i.e., a $7 per-barrel rate remains in effect for the first 60,000 barrels of

beer produced by domestic breweries with total production for the calendar year

not exceeding 2 million barrels).

*2750 Wine.-The first 100,000 gallons of wine produced by domestic wineries with

total production for the calendar year not exceeding 200,000 gallons are taxed at

present-law rates. [FN5]

Effective date

The rate increases are effective on January 1, 1991, with floor stocks taxes be-

ing imposed on that date (including articles in foreign trade zones).

Senate Amendment

Increase in tax rates

The Senate amendment provides for the following excise tax rates, effective

January 1, 1991:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Small producer exception

Beer.-The Senate amendment provides that certain small domestic breweries may

claim a credit of $11.00 per barrel (i.e., the difference between the $18.00 per

barrel rate provided for by the Senate amendment and the present-law $7 per barrel

rate) on the first 30,000 barrels of beer produced during a calendar year. The

credit is phased out for breweries with total production during the calendar year

between 45,000 and 75,000 barrels.

Wine.-Small domestic wineries are entitled to a credit of 90 cents per wine gal-

lon (the difference between the increased tax rates on wines provided for by the

Senate amendment and the present-law rates) on the first 100,000 gallons of wine

produced during a calendar year. The credit is phased out for wineries with total

production during the calendar year between 150,000 and 250,000 gallons. [FN6]

Effective date

Same as the House bill.

*2751 Conference Agreement

Increase in tax rates

The conference agreement provides for the following excise tax rates:
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Small producer exception

Beer.-The conference agreement follows the House bill.

Wine.-The conference agreement follows the Senate amendment, except that the

conference agreement includes the adjustment for counting champagne from the House

bill (i.e., production of champagne and sparkling wines, the rates on which are

not increased, is excluded for purposes of determining the first 100,000 gallons

of wine produced during a calendar year, but production of champagne and sparkling

wines is included for purposes of determining total production of a winery).

Effective date

The conference agreement follows the House bill and the Senate amendment.

2. INCREASE TOBACCO EXCISE TAXES

Present Law

The following is a listing of the Federal excise taxes imposed on tobacco

products under present law:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

*2752 House Bill

In general

The House bill increases by 25 percent the current excise taxes on all tobacco

products, including cigarettes, cigars, chewing tobacco, snuff, and pipe tobacco

(e.g., increase the tax on a pack of 20 small cigarettes from 16 cents to 20 cents

per pack), effective January 1, 1991. Further, the bill increases by the same dol-

lar amount as the previous 25-percent increase the excise taxes on all tobacco

products (e.g., increase the tax on a pack of 20 small cigarettes from 20 cents to

24 cents per pack), effective January 1, 1993.

Floor stocks taxes are imposed on cigarettes at the time of each rate increase

(including cigarettes in foreign trade zones).

In addition, the bill provides a modification to the method for calculating the

excise tax on large cigars. Under the bill, the excise tax is based on the manu-

facturer's or importer's actual selling price, rather than the suggested wholesale

price.

Specific tax rate increases

1991 rate increases.-The following table shows the specific tobacco excise tax

rates under the bill as of January 1, 1991:
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

1993 rate increases.-The following table shows the specific tobacco excise tax

rates under the bill as of January 1, 1993:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

*2753 Effective dates

The first rate increase described above is effective on January 1, 1991. The

second rate increase described above is effective on January 1, 1993.

Senate Amendment

The Senate amendment is the same as the House bill, except that (1) the Senate

amendment does not provide the modification to the method for calculating the ex-

cise tax on large cigars (i.e., the current-law tax based on suggested wholesale

price is retained), and (2) floor stocks taxes are imposed on all tobacco

products.

Conference Agreement

The conference agreement follows the House bill.

3. EXPAND OZONE-DEPLETING CHEMICALS EXCISE TAX

Present Law

An excise tax is imposed on certain ozone-depleting chemicals. The amount of tax

generally is determined by multiplying the base tax rate applicable for the calen-

dar year by an ozone-depleting factor assigned to the chemical. Certain chemicals

are subject to a reduced rate of tax for years prior to 1994.

The base tax rate applicable for 1991 is $1.37 per pound of ozone-depleting

chemical; for 1992, $1.67 per pound of ozone-depleting chemical; and for 1993 and

1994, $2.65 per pound of ozone-depleting chemical. For years after 1994, the base

tax rate increases by $0.45 per pound per year. A floor stocks tax applies upon

each tax increase date occurring before 1995.

House Bill

The House bill expands the list of taxed chemicals by adding carbon tetrachlor-

ide, methyl chloroform, CFC-13, CFC-111, CFC-112, CFC-211, CFC-212, CFC-213, CFC-

214, CFC-215, CFC-216, and CFC-217 to the list of taxed chemicals.

The base tax rate is phased in for the newly taxed chemicals. For calendar years

1991 and 1992, the base tax rate is $1.37 per pound. For calendar year 1993, the

base tax rate is $1.67 per pound. For calendar year 1994, the base tax rate is

$3.00 per pound. For calendar year 1995, the base tax rate is $3.10 per pound. For

calendar years after 1995, the base tax rate is to increase by $0.45 per pound as
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under present law.

The House bill is effective for newly taxable chemicals sold or used on or after

December 31, 1990.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment. The

conference agreement is effective on January 1, *2754 1991. The conferees intend

that January 1, 1991, is a tax increase date and that consequently a floor stocks

tax applies to newly taxed chemicals. In addition, the conference agreement makes

technical modifications to the computation of the export exemption applicable to

both chemicals taxable under present law and newly taxable chemicals.

4. INCREASE HIGHWAY AND MOTORBOAT FUELS EXCISE TAXES; EXCISE TAX ON RAIL FUELS

Present Law

Tax rates; exemptions

Federal excise taxes generally are imposed on gasoline (9 cents per gallon) and

special motor fuels (9 cents per gallon) used in highway transportation and motor-

boats. In addition, a Federal excise tax is imposed on diesel fuel (15 cents per

gallon) used in highway transportation. The 9-cents-per-gallon taxes on gasoline

and special motor fuels and the 15-cents-per-gallon tax on diesel fuel are sched-

uled to expire after September 30, 1993.

Exemptions from some or all of these taxes are provided for fuels sold for ex-

port, for use in farming, for use by State and local governments, for use by non-

profit educational organizations, for use in off-highway business (e.g., in rail

transportation), and for certain other uses.

A 6-cents-per-gallon exemption is provided from these taxes for certain fuels

blended with alcohol, e.g., gasohol. The alcohol fuels exemption is scheduled to

expire after September 30, 1993.

Use of revenues

Amounts equivalent to the revenues from the highway fuels taxes and motorboat

fuels taxes are dedicated to the Highway Trust Fund and the Aquatic Resources

Trust Fund, respectively. Amounts equal to 1 cent per gallon of the highway motor

fuels taxes are set aside for the mass transit account of the Highway Trust Fund.

Collection of tax; registration

The 9-cents-per-gallon gasoline excise tax is imposed on the earlier of the re-
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moval or the sale of gasoline by the refiner, importer, or terminal operator (sec.

4081). The bulk transfer of gasoline to a terminal by a refiner or importer is not

considered a removal or sale of gasoline by the refiner or importer. Under pro-

posed Treasury regulations and Internal Revenue Service administrative practice,

the tax generally is imposed on the earlier of (1) a sale within the terminal to

an unregistered person, or (2) a removal from the terminal in a transfer which is

not by pipeline or marine vessel. These rules and administrative practice further

specify the parties that are liable for payment of the tax.

Persons subject to the gasoline and diesel fuel taxes are required to register

with the Secretary of the Treasury before they incur any tax liability (sec.

4101). The Secretary also may require such registrants to post bond.

*2755 House Bill

No provision.

Senate Amendment

Tax rates; exemptions

The Senate amendment increases the present highway (including gasohol) and mo-

torboat fuels taxes by 4 cents per gallon, effective on December 1, 1990, an addi-

tional 5 cents per gallon on July 1, 1991, and an additional 0.5 cents per gallon

on January 1, 1992. It also imposes a 2-cents-per-gallon tax on fuels used in rail

transportation, effective on December 1, 1990, an additional 2.5- cents-per-gallon

tax on July 1, 1991, and an additional 0.25-cents-per-gallon tax on January 1,

1992.

Except as indicated above for fuels used in rail transportation, fuels used in

off-highway business uses, in farming, by States and local governments, by school

buses, and by other persons whose use is fully exempt from the present highway and

motorboat fuels taxes are not subject to the increased rates. Certain intercity

buses continue to be subject to a maximum fuels tax of 3.1 cents per gallon

(including the 0.1 cent tax for the Leaking Underground Storage Tank Trust Fund).

The excise tax exemption for gasohol made from ethanol and qualified ethanol fuel

is reduced to 5.5 cents per gallon (4.0 cents in the case of partially exempt eth-

anol fuels). (See also the discussion relating to the alcohol fuels credit, exemp-

tion, and tariff (Item F.1.b.).)

Use of revenues

All of the revenues from the tax on fuels used in rail transportation and the

amounts attributable to the reduction in the excise tax exemption for fuels made

from ethanol are retained in the general fund. The revenues derived each year from

60 percent of the increases in the highway and motorboat fuel tax rates are dedic-

ated to the Highway Trust Fund and Aquatic Resources Trust Fund, respectively; the

revenues derived from the remaining 40 percent of the increases in the highway and
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motorboat fuel rates are retained in the general fund. Twenty percent of the in-

creased revenues dedicated to the Highway Trust Fund are set aside for the mass

transit account of that Trust Fund.

Revenues from the increased rates on motorboat fuels that are dedicated to the

Aquatic Resources Trust Fund are to be deposited in a new Wetlands Restoration Ac-

count in the Aquatic Resources Trust Fund, to be expended to carry out the cre-

ation, restoration, protection, enhancement, and conservation of wetlands upon en-

actment of, and as provided in, qualified authorizing legislation substantially

identical to the Coastal Wetlands Planning, Protection and Restoration Act as

passed by the Senate on August 2, 1990.

Registration and reporting

Code section 4101 is amended to require that, in addition to persons subject to

the gasoline and diesel fuel taxes, such persons as the Secretary requires by reg-

ulation must be registered. The Secretary is given authority to issue regulations

which prescribe the *2756 manner, form, terms, and conditions of registration and

to specify how the registration may be used. To the extent necessary to permit ef-

fective administration, the Secretary is authorized to disclose the name and re-

gistration number of each registrant and the address of each terminal owned by

each registrant who is subject to the excise tax provisions.

As under present law, the Secretary is authorized to require, as a condition of

registration, that registrants post a bond in such sum as the Secretary determines

appropriate. The Senate amendment also provides that the Secretary may require a

registrant, in addition or as an alternative to posting a bond, to agree to the

imposition of a lien on such person's property (or rights to property) as the Sec-

retary determines appropriate. The Secretary must release a lien in connection

with a transfer of the property if a bond in an appropriate amount is furnished.

The Secretary must respond not later than 90 days after the request for release of

a lien in connection with the transfer of the property.

Persons registered as terminal operators, and from whose terminal gasoline is

removed, are required to make a return, at such time and in such form as the Sec-

retary requires by regulations.

Effective dates

The excise tax increase provisions are effective on December 1, 1990. The regis-

tration and reporting provisions are effective on January 1, 1991. Floor stocks

taxes are imposed on December 1, 1990, July 1, 1991, and January 1, 1992 on in-

ventories (including inventories in foreign trade zones) that are held on those

dates and that were taxed at the old rates has been paid or that previously were

exempt but which are taxed under the bill, e.g., fuels held for use in rail trans-

portation.

The present-law motor fuels tax rates and increases (both the Trust Fund and de-

ficit reduction portions) are extended through September 30, 1995. In general, the

exemptions also expire on that date, but the alcohol fuels exemption is extended
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through September 30, 2000. The present-law (October 1, 1993) expiration of High-

way Trust Fund expenditure authority is retained.

Conference Agreement

The conference agreement generally follows the Senate amendment, with the fol-

lowing modifications.

Tax rates; exemptions

The conference agreement increases the present highway (including gasohol) and

motorboat fuels taxes by 5 cents per gallon, effective December 1, 1990. The con-

ference agreement imposes a 2.5-cents-per-gallon tax on fuels used in rail trans-

portation, also effective on December 1, 1990. The excise tax exemption for gaso-

hol made from ethanol and qualified ethanol fuel is reduced to 5.4 cents per gal-

lon. (See also the discussion relating to the alcohol fuels credit, exemption, and

tariff (Item F.1.b.).) The excise tax exemption for partially exempt ethanol and

methanol fuels remains at 50 percent of the applicable tax rate (i.e., 7 cents per

gallon under the conference agreement).

*2757 Use of revenues

The revenues derived each year from one-half of the increases in the highway

fuels taxes and motorboat fuels taxes are dedicated to the Highway Trust Fund and

Aquatic Resources Trust Fund, respectively; the revenues derived from the remain-

ing half of the increases are retained in the general fund. All of the revenues

from the tax on fuels used in rail transportation are retained in the general

fund.

The conference agreement establishes the wetlands restoration program within the

Sports Fish Restoration Account of the Aquatic Resources Trust Fund and provides

an alternative method of funding the program. Under the conference agreement,

amounts equivalent to the revenue from taxes imposed on gasoline used in small-

engine outdoor power equipment are to be transferred from the Highway Trust Fund

to the Sport Fish Restoration Account of the Aquatic Resources Trust Fund, to be

used to carry out purposes that are substantially identical to those of the

Coastal Wetlands Planning, Protection and Restoration Act, as set forth in S. 3252

as introduced on October 26, 1990. The conferees intend that small-engine outdoor

power equipment include equipment powered by engines having less than 40

horsepower-such as riding and walk-behind rotary mowers, chainsaws, snowblowers,

tillers, line trimmers and edgers, log splitters, leaf blowers, lawn vacuums, and

leaf shredders and branch grinders.

Collection of tax

The conference agreement amends section 4081 and codifies present Treasury regu-

lations and Internal Revenue Service administrative practice by imposing a tax on

(1) the removal of gasoline from any refinery, (2) the removal of gasoline from
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any terminal, (3) the entry of gasoline into the United States, and (4) the sale

to any person who is not registered under section 4101 unless there was a prior

taxable removal or entry of such gasoline under (1), (2), or (3). The tax is not

applicable to any entry or removal of gasoline transferred in bulk to a terminal,

unless the entry or removal is by or to a person that is not registered (or the

terminal operator is not registered). The entry of gasoline into the United States

is considered to occur at the time the gasoline is transferred from customs cus-

tody unless the gasoline is transferred in bulk to a terminal. The conference

agreement permits the Secretary, as he is permitted under present law, to pre-

scribe rules and administrative procedures for determining liability for payment

of tax.

Where a taxpayer willfully fails to pay the gasoline or diesel tax, the confer-

ence agreement imposes joint and several liability on (1) any officer, employee or

agent of the taxpayer who is under a duty to assure the payment of such tax and

who willfully fails to perform such duty and (2) any other person who willfully

causes the taxpayer to fail to pay such tax.

The conference agreement provides for a refund (without interest) to any person

who pays the tax on gasoline who establishes to the satisfaction of the Secretary

that a prior tax was paid to the Treasury with respect to such gasoline. A refund

will be paid only if the person paying the second tax files a claim for refund.

The *2758 conference agreement contemplates that the Secretary will allow a refund

pursuant to this provision only to the extent that evidence is provided clearly

establishing that the prior tax was in fact paid to the Treasury with respect to

the same gasoline on which the claimant has in fact paid tax. Section 6416(d) is

amended to deny the taxpayer the option of a credit in lieu of a refund.

Registration and reporting

The conference agreement authorizes the Secretary to require registration of

such persons as the Secretary determines appropriate and in such form and manner,

and subject to such terms and conditions, as the Secretary requires by regula-

tions. Such persons may include refiners, importers, terminal operators, blenders,

compounders, throughputters, and traders of gasoline. The conferees intend that

persons operating downstream of the terminal and not in the business of buying and

storing gasoline in bulk in the terminal (e.g., wholesale distributors) will not

be eligible for registration enabling them to purchase gasoline tax-free. The con-

ference agreement also provides that the Secretary may deny registration to an ap-

plicant if the Secretary determines that denial is necessary to protect the reven-

ue.

The conference agreement authorizes the Secretary to require such information

reporting by any registered person or any other person as the Secretary deems ne-

cessary to carry out the petroleum products excise taxes. Under this authority,

the Secretary may, for example, require registered terminal operators to report,

with respect to removals from their terminals, (1) the name, address, and regis-

tration number of the owner of the gasoline (or, if the actual owner is not known
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to the terminal operator, the owner of record on the books of the terminal operat-

or), (2) the amount of gasoline removed, and (3) such other information as the

Secretary may require. In addition, the Secretary may, under this authority, re-

quire reporting by persons making tax-free transfers of gasoline to a registered

terminal and by producers and wholesale distributors of alcohol that sell alcohol

to a gasohol blender. A failure to file an information return or filing an incor-

rect return may subject the person required to file to penalties.

Effective dates

The fuels tax increase is effective on December 1, 1990, with applicable floor

stocks taxes imposed on that date. No floor stocks tax is imposed on gasoline or

diesel fuel held for use in an intercity bus where tax paid under section 4081 or

4091 with respect to such gasoline or fuel is refundable in whole or in part pur-

suant to section 6421(b) or 6427(b).

The provisions relating to the collection of the tax are effective on July 1,

1991.

5. Increase Airport and Airway Trust Fund Excise Taxes

Present Law

Aviation tax rates.-Excise taxes are imposed on air passenger transportation (8

percent), air freight (5 percent), international departures ($6 per person), non-

commercial aviation gasoline (12 cents *2759 per gallon), and noncommercial avi-

ation nongasoline fuels (i.e., jet fuels) (14 cents per gallon). The taxes are

scheduled to expire after December 31, 1990.

Tax reduction trigger.-The aviation excise taxes (other than the international

departure tax and the 9-cents-per-gallon basic portion of the tax on aviation gas-

oline) will be reduced by 50 percent beginning January 1, 1991, if appropriations

from the Airport and Airway Trust Fund for fiscal years 1989 and 1990 for airport

improvements, facilities and equipment, and research, engineering and development

were less than 85 percent of the total amounts authorized for these programs. (The

amounts appropriated for these programs for fiscal years 1989 and 1990 were 80.7

percent of the amounts authorized.) Thus, if the aviation excise taxes are exten-

ded beyond 1990, the tax reduction trigger is scheduled to go into effect on Janu-

ary 1, 1991.

Use of aviation tax revenues.-Revenues from the aviation excise taxes go to the

Airport and Airway Trust Fund through December 31, 1990 (when the taxes are sched-

uled to expire).

House Bill

Aviation tax rates.-The House bill extends the current aviation excise taxes

through December 31, 1995. Also, the House bill increases the tax on air passen-

gers to 10 percent, the tax on air freight to 6.25 percent, the tax on noncommer-
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cial aviation gasoline to 15 cents per gallon, and the tax on noncommercial avi-

ation jet fuel to 17.5 cents per gallon.

The increases in tax rates are effective on December 1, 1990, except that the

increases in the taxes on air passengers and air freight apply only for amounts

paid after November 30, 1990.

Tax reduction trigger.-The House bill repeals the aviation tax reduction trig-

ger, effective on the date of enactment.

Use of aviation tax revenues.-Revenues from the extension of the current avi-

ation excise taxes continue to go to the Airport and Airway Trust Fund through

December 31, 1995. All revenues from the increases in aviation excise taxes are to

go to the General Fund through 1992, and to the Airport and Airway Trust Fund for

1993-1995.

Senate Amendment

Aviation tax rates.-Same as the House bill, except that the increases in avi-

ation excise tax rates are effective on January 1, 1991.

Tax reduction trigger.-Same as the House bill.

Use of aviation tax revenues.-Same as the House bill with respect to the use of

the extension of the current aviation excise tax revenues. All revenues from the

increases in aviation tax revenues will go to the Airport and Airway Trust Fund

through 1995.

Conference Agreement

Aviation tax rates.-The conference agreement follows the House bill (i.e., the

increases in tax rates are effective on December 1, 1990), with a modification

providing that the increases in aviation *2760 tax rates (but not the extensions

of the present-law rates) are contingent upon enactment as part of this budget re-

conciliation conference report of the Airport Noise and Capacity Act of 1990, the

Aviation Safety and Capacity Expansion Act of 1990, and the Federal Aviation Ad-

ministration Research, Engineering, and Development Authorization Act of 1990 in a

form identical to the provisions of such Acts as included in the conference report

on H.R. 5835 of the 101st Congress.

Tax reduction trigger.-The conference agreement follows the House bill and the

Senate amendment.

Use of aviation tax revenues.-The conference agreement follows the House bill.

6. INCREASE IN HARBOR MAINTENANCE EXCISE TAX

Present Law

An excise tax of 0.04 percent of commercial value is imposed on commercial cargo

loaded or unloaded at U.S. ports. The tax also generally applies to commercial

ship passenger fares, except for certain ferry boats. There are certain exceptions

for shipments to or from (or between) the U.S. mainland, Hawaii, Alaska, and U.S.
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possessions.

Revenues from the tax go to the Harbor Maintenance Trust Fund. The authorizing

statute permits Trust Fund expenditures of up to 40 percent of eligible harbor

maintenance and related costs.

House Bill

The House bill increases the harbor maintenance tax to 0.125 percent, effective

on January 1, 1991.

Senate Amendment

Same as the House bill, except that the Senate amendment also modifies the au-

thorizing statute to permit Trust Fund expenditures of up to 100 percent of eli-

gible harbor maintenance and related costs.

Conference Agreement

The conference agreement follows the House bill.

7. REIMPOSE THE LEAKING UNDERGROUND STORAGE TANK TRUST FUND TAX

Present Law

Prior to September 1, 1990, a tax of 0.1 cent per gallon was imposed on gasol-

ine, diesel fuel, special motor fuels, aviation fuel, and fuels used on inland wa-

terways. Amounts equivalent to the revenues from this tax were deposited in the

Leaking Underground Storage Tank Trust Fund. The 0.1-cent tax was terminated on

August 31, 1990, after the Fund reached a statutory ceiling of $500 million of net

revenue. If the ceiling had not been reached, the tax was scheduled to expire

after December 31, 1991.

*2761 House Bill

The House bill reimposes the Leaking Underground Storage Tank Trust Fund tax,

extends the tax through December 31, 1995, and eliminates the Trust Fund revenue

ceiling. The provision is effective 30 days after the date of enactment.

Senate Amendment

The Senate amendment is the same as the House bill except that the effective

date is December 1, 1990.

Conference Agreement

The conference agreement follows the Senate amendment.
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8. GAS GUZZLER EXCISE TAX

Present Law

An excise tax is imposed on automobiles that do not meet statutory standards for

fuel economy (Code sec. 4064). The tax is imposed on the manufacturer or importer

and generally applies to passenger automobiles with unloaded gross vehicle weights

of 6,000 pounds or less. The amount of tax varies according to the fuel efficiency

of a model of automobile. For 1986 and thereafter, no gas guzzler tax is imposed

if the fuel economy of the automobile model is at least 22.5 miles per gallon (as

determined by the Environmental Protection Agency). For the automobile models that

do not meet that standard, the tax begins at $500 and increases to $3,850 for the

automobile models with fuel economy ratings of less than 12.5 miles per gallon.

A special rule exempts from the gas guzzler tax manufacturers who lengthen ex-

isting automobiles (this process is frequently utilized in the manufacturing of

stretch limousines). In addition, if the Secretary determines that it is not feas-

ible for a small manufacturer (defined as a manufacturer of fewer than 10,000

automobiles) to meet the fuel economy standards, the Secretary may prescribe an

alternate rate of tax for the small manufacturer. To date, the Secretary has not

approved any application for an alternate rate of tax.

House Bill

The House bill doubles the tax rates on automobiles that do not meet the stat-

utory standard for fuel economy. Consequently, the tax begins at $1,000 for the

automobile models that do not meet the 22.5 miles per gallon standard, and in-

creases to $7,700 for the automobile models with fuel economy ratings of less than

12.5 miles per gallon.

In addition, the House bill subjects limousines (including stretch limousines)

to the gas guzzler tax regardless of their weight and repeals the special rules

permitting Treasury to set the rate of tax for small manufacturers.

The provision is effective on or after January 1, 1991.

*2762 Senate Amendment

No provision.

Conference Agreement

The conference agreement follows the House bill.

9. EXTENSION OF TELEPHONE EXCISE TAX; MODIFICATION OF COLLECTION PERIOD;

EXEMPTION CERTIFICATES

a. Extension of tax
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Present Law

A 3-percent excise tax is imposed on local and toll telephone service. The tax

is scheduled to expire after December 31, 1990.

House Bill

No provision.

Senate Amendment

The 3-percent telephone excise tax is permanently extended. The provision is ef-

fective on January 1, 1991.

Conference Agreement

The conference agreement follows the Senate amendment.

b. Collection of tax

Present Law

Tax billed to the customer in a semi-monthly period is considered to be collec-

ted during the second following semi-monthly period. The tax must be deposited

within 3 banking days after the end of the semi-monthly period for which the tax

is considered collected.

House Bill

No provision.

Senate Amendment

The tax for a semi-monthly period is considered collected during the first week

of the second following semi-monthly period. Deposit is required within 3 banking

days after the end of the week for which the tax is considered to be collected.

The provision is effective for taxes considered collected for semi-monthly peri-

ods beginning after December 31, 1990.

Conference Agreement

The conference agreement follows the Senate amendment, with the technical modi-

fication that the provision is effective for taxes considered collected during

semi-monthly periods beginning after December 31, 1990.

*2763 c. Exemption certificates
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Present Law

Those claiming exemption from the telephone excise tax generally must file annu-

al exemption certificates.

House Bill

No provision.

Senate Amendment

Communications service recipients exempt from the tax by reason of being a qual-

ified international organization, nonprofit hospital, nonprofit educational organ-

ization, or a State or local government are relieved of filing a certificate of

exemption annually after filing an initial certificate of exemption.

The provision is effective for any claim for exemptions made after the date of

enactment.

Conference Agreement

The conference agreement follows the Senate amendment.

10. LUXURY EXCISE TAX

Present Law

No luxury excise taxes are imposed under present law. Although a number of lux-

ury items were subject to various excise taxes in the past, those excise taxes

were repealed in the Excise Tax Reduction Act of 1965.

House Bill

Imposition of tax

The House bill imposes a 10-percent excise tax on the portion of the retail

price of the following items that exceeds the thresholds specified below:

(1) Automobiles above $30,000.-An automobile is any passenger vehicle manufac-

tured primarily for use (as well as sold primarily for use or actually used pre-

dominantly) on public streets, roads, and highways that is rated at 6,000 pounds

unloaded gross vehicle weight or less. This includes trucks and vans, except that

only trucks and vans with a loaded gross vehicle weight of 6,000 pounds or less

are subject to this tax. Limousines are subject to this tax regardless of weight.

Also, the tax does not apply to the sale or leasing of any passenger vehicle for

use by the purchaser or lessee exclusively (other than a de minimis amount) in the

active conduct of a trade or business of transporting persons or property for com-

pensation or hire. Thus, for example, the tax will apply to a vehicle purchased or
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leased by a business and used to transport its employees or officers. The trade or

business of transporting persons or property for compensation or hire does not in-

clude the leasing or rental of an automobile without a hired driver.

*2764 (2) Boats and yachts above $100,000.-Boats and yachts that are used ex-

clusively (other than a de minimis amount) in a trade or business (except for en-

tertainment or recreation purposes, including the trade or business of providing

entertainment or recreation) are exempt from this tax. In addition, boats and

yachts that are used exclusively in the trade or business of commercial fishing or

of transporting persons or property for compensation or hire are exempt from this

tax. The transporting of persons or property for compensation or hire includes

transportation by a cruise ship (regardless of destination) or by a boat chartered

with a pilot. These may be exempt from the tax provided that the other conditions

for exemption are met.

(3) Aircraft above $100,000.-The tax applies to aircraft above $100,000, with

exceptions for: aircraft used exclusively (other than a de minimis amount) in the

trade or business of transporting persons or property for hire; cropdusters; cer-

tain helicopters used exclusively in transporting individuals, equipment, or sup-

plies in the exploration, development or removal of oil, gas, or hard minerals, or

in planting or cutting of trees; and aircraft used exclusively for flight training

purposes.

(4) Jewelry above $5,000.-The tax applies on an item- by-item basis. Custom fab-

rication of jewelry (from new or used materials) also is subject to this tax. Re-

pairs and slight modifications to jewelry are not subject to this tax. For ex-

ample, replacing a broken clasp on a necklace is not subject to a tax. Watches are

included as jewelry.

(5) Furs above $10,000.-The tax applies to items made from fur or in which fur

is a major component. The tax does not apply to leather or to artificial fur.

Special rules

Tax applicable only to newly manufactured items.-This tax applies only to the

first retail sale (for a purpose other than resale) after manufacture, production

or importation of items subject to the tax. It does not apply to subsequent sales

of these items. Thus, for example, if a jeweler sells a new brooch (or a new

brooch manufactured from used materials) for $10,000, that item is subject to this

tax. If, however, the jeweler sells an antique brooch for $10,000, that item is

not subject to this tax. If the sale is voided, the tax is refunded. Thus, for ex-

ample, if a taxpayer purchases an item of jewelry subject to the tax and pays the

tax, but later returns the item to the store for a refund of the purchase price,

the tax would also be refunded at that time.

Collection and deposit of tax.-In general, the retailer must collect the tax and

remit it to the IRS in accordance with the rules generally applicable to excise

taxes.

Anti-abuse rules.-An anti-abuse rule prevents businesses from briefly using

items subject to this tax in their trade or business and then selling them (or
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converting them to personal use) a short time thereafter as a way of avoiding this

tax. An additional anti-abuse rule prevents the avoidance of the tax on automo-

biles, boats, yachts and aircraft through separate purchases of major component

parts. Thus, for example, if the taxpayer purchases a sailboat from a distant

boatyard without an inboard motor or mast, and *2765 purchases and has installed

locally the inboard motor and mast, those purchases would be aggregated for pur-

poses of this tax. The installer must collect the tax due and remit it to the IRS.

Special rule for leases.-A special rule applies to the leasing of boats and air-

craft (as well as long-term leases of passenger vehicles) by a person in the trade

or business of leasing. These lessors do not pay the tax on their purchase of

these items; instead, their leasing of these items is treated as a sale (parallel

to present-law excise tax rules). Thus, a pro-rata portion of the tax is due on

each lease payment, unless the lease payment is being made by a person who would

be exempt from the tax (because of the nature of the use of the item) if the per-

son owned the item.

Exemptions.-In addition to the other exemptions from this tax, the tax on auto-

mobiles, boats, yachts, and aircraft does not apply to the sale of those items to

the Federal Government or a State or local government for use exclusively in po-

lice, firefighting, search and rescue, or other law enforcement or public safety

activities or to any person for use exclusively in providing emergency medical

services.

Determination of price.-The retail sales price is the price paid by the retail

customer, including any charge incident to placing the article in condition ready

for use (such as preparation charges, dealer add-ons, and delivery charges). Re-

tail sales taxes (if separately stated) are excluded. The retail sales price is

determined without subtraction for any trade-in. Thus, the total price paid

(whether paid in cash, in a trade-in, or otherwise) is the retail sale price. The

manufacturer's suggested retail price (if any) is not the basis on which the price

is computed. Significant variation from general retail market prices of comparable

items may, however, be considered by IRS to be an indication of an attempt to

avoid the tax. Similarly, the IRS may consider published guides to the value of

used property (such as automobile "blue books") in considering whether the value

of used property exchanged for the new items subject to tax was understated so as

to reduce improperly the amount of luxury excise tax paid.

Tax applicable to imports.-This tax applies to all items subject to the tax upon

their importation into the United States (regardless of whether the item was used

outside the United States prior to importation), unless the item is being imported

by someone in the trade or business for subsequent retail sale or leasing (in

which instance the subsequent retail sale or lease would be subject to tax). Thus,

for example, the tax is imposed on the retail value of a passenger vehicle

(whether new or used) that an individual imports for personal use.

Tax inapplicable to exports.-This tax does not apply to exported items.

Effective date.-This tax applies to retail sales occurring on or after January

1, 1991. In general, the date on which a sale occurs is to be determined in ac-

cordance with existing rules for Federal excise taxes on heavy duty trucks. Thus,
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in general, a sale will be considered to occur upon the passage of title

(regardless of when the contract for sale was or is executed or the purchase price

was or is paid).

*2766 Senate Amendment

The Senate amendment is the same as the House bill, except that:

(1) the threshold for furs is $5,000 (instead of $10,000).

(2) The threshold for aircraft is $250,000 (instead of $100,000). A special rule

also applies to aircraft at least 80 percent of the use of which is in a trade or

business. The tax must be paid upon the purchase of these aircraft; after a period

of one full year, the taxpayer who purchased such an aircraft and who can demon-

strate that at least 80 percent of the use of the aircraft was in a trade or busi-

ness during the preceding 12 month period, may claim a refund for the tax that was

paid.

(3) The tax expires after December 31, 1999.

Conference agreement

The conference agreement generally follows the Senate amendment with several

modifications. The thresholds for both furs and jewelry are $10,000. The special

rule for aircraft at least 80 percent of the use of which is in a trade or busi-

ness is modified. A taxpayer who purchases or leases an aircraft with respect to

which the taxpayer reasonably anticipates that at least 80 percent of the use will

be in a trade or business may file a certificate (in the form required by the Sec-

retary) so stating. The filing of this certificate with the seller or lessor per-

mits the purchase or leasing of the aircraft without the payment of tax. On its

tax returns for the next two years, the taxpayer must demonstrate to the satisfac-

tion of the Secretary that at least 80 percent of the use of the aircraft was in a

trade or business. If this cannot be demonstrated, the taxpayer must pay the tax

(with interest). If the taxpayer does not demonstrate business use as required and

does not pay the tax, no depreciation deductions are allowed with respect to the

aircraft.

In addition, the conference agreement reflects the following clarifications.

First, use of an automobile exclusively for demonstration purposes while a poten-

tial customer is present is exempt from the use tax. Thus, the tax on vehicles

used exclusively for these demonstration purposes will be due upon the sale of

such vehicles to the customer. Second, passenger vehicles, boats, and aircraft

used exclusively by the Federal government or a State or local government for pub-

lic works purposes are exempt from the tax. Thus, a State ferry boat would not be

subject to the tax. The use must be directly and integrally related to the public

works purpose. Thus, transportation of a governmental executive would never quali-

fy for this exemption. Third, the use tax is clarified by providing that it shall

not apply to any use of an item after import if the user establishes to the satis-

faction of the Secretary that the first sale or use occurred outside the United
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States prior to January 1, 1991. Thus, if an item is purchased outside the United

States on July 1, 1991, is used outside the United States for one year, and is

then imported into the United States for use on July 1, 1992, the use tax would

apply to the value of the item on that date. If, however, the facts are the same

except that the item was purchased on July 1, 1990, the use tax would not apply.

Fourth, rebates that are fixed at the *2767 time of sale and that go directly to

the customer are not included in the base for purposes of computing this tax.

The tax applies after December 31, 1990 and before January 1, 2000. The tax does

not apply to an article purchased pursuant to a contract that was binding on the

purchaser on September 30, 1990 and at all times thereafter and before January 1,

1991.

11. EXTEND SUPERFUND TAXES AND TRUST FUND

Present Law

Four different Superfund taxes are imposed under the Code. These are in general:

(1) A tax on petroleum, imposed at a rate of 9.7 cents per barrel, on domestic

or imported crude oil or refined products;

(2) A tax on listed hazardous chemicals, imposed at a rate that varies from

$0.24 to $10.13 per ton;

(3) A tax on imported substances that contain or use chemical derivatives of

one or more of the hazardous chemicals described in (2) above; and

(4) An environmental tax equal to 0.12 percent of the amount of modified al-

ternative taxable income of a corporation that exceeds $2 million.

The receipts from these taxes are deposited in the Hazardous Substance Super-

fund. Amounts in this Trust Fund are generally available for expenditures incurred

in connection with releases or threats of releases of hazardous substances into

the environment.

In general, these taxes are scheduled to expire after December 31, 1991.

However, these taxes would cease to apply earlier if the unobligated balance in

the Trust Fund exceeds $3.5 billion on specified dates, or if the Secretary of the

Treasury estimates that more than $6.65 billion of these taxes have been credited

into the Trust Fund.

House Bill

No provision.

Senate Amendment

No provision.

Conference Agreement

The conference agreement extends without modification the current Superfund
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taxes for 4 years, and extends the Trust Fund for 4 years. The cap on the aggreg-

ate amount of Superfund tax revenue that may be collected is increased from $6.65

billion to $11.97 billion. This increase is proportionate (on an annual basis) to

the aggregate amount of tax that may be collected under present law, which has

proven adequate to meet actual and forecasted obligations of the Fund. The provi-

sion is effective from January 1, 1992 through December 31, 1995.

*2768 D. OTHER REVENUE-INCREASE PROVISIONS

1. AMORTIZATION OF POLICY ACQUISITION EXPENSES OF INSURANCE COMPANIES

Present Law

A life insurance company generally is required to compute its taxable income us-

ing an accrual method of accounting, or (to the extent permitted in Treasury regu-

lations), using a combination of an accrual method of accounting with another per-

missible method (but not the cash method). To the extent not inconsistent with

Federal income tax accounting rules and other Federal tax rules applicable to life

insurance companies, all computations, however, are to be made in a manner con-

sistent with the manner required for purposes of the annual statement approved by

the National Association of Insurance Commissioners.

In determining net income from operations for purposes of the annual statement,

in general, life insurance companies may deduct commissions and other selling ex-

penses for the year in which incurred. Thus, for purposes of determining life in-

surance company taxable income under the regular tax, policy acquisition expenses

generally are not subject to an amortization requirement.

In the case of certain reinsurance transactions, however, present law requires

the reinsuring company to capitalize ceding commissions and amortize them over the

useful life of the asset rather than permitting a current deduction for such ex-

penses. [FN7]

Under the adjusted current earnings provision of the corporate alternative min-

imum tax, in the case of a life insurance company, acquisition expenses are capit-

alized and amortized generally in accordance with the treatment generally required

under generally accepted accounting principles. Acquisition expenses that both

vary with, and are primarily related to, the production of new business must be

amortized under current generally accepted accounting principles (unlike under an-

nual statement accounting rules).

Although property and casualty insurance companies are required to reduce the

amount of the change in the unearned premium reserve by a fraction (20 percent)

intended to represent the allocable portion of expenses incurred in generating the

unearned premiums, such companies are not subject to an amortization requirement

(either for regular tax or for corporate alternative minimum tax purposes) with

respect to policy acquisition expenses.

House Bill

H.R. CONF. REP. 101-964 Page 1045
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



The House bill requires insurance companies to amortize policy acquisition ex-

penses on a straight-line basis over a period of 120 months beginning with the

first month in the second half of the taxable year. The bill provides that policy

acquisition expenses required to be capitalized and amortized are determined, for

any taxable year, for each category of specified insurance contracts, as a per-

centage of the net premiums for the taxable year on specified *2769 insurance con-

tracts in that category. The House bill provides for three categories of specified

insurance contracts: (1) annuity contracts, (2) group life insurance contracts,

and (3) other specified insurance contracts that are not included in the other

categories. The percentages for each of the categories are as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

An annuity contract combined with noncancellable or guaranteed renewable acci-

dent and health insurance is treated as a noncancellable or guaranteed renewable

accident and health insurance contract. Net premiums are defined under the bill as

the excess of (1) the gross amount of premiums and other consideration on spe-

cified insurance contracts, over (2) return premiums on such contracts and premi-

ums and other consideration incurred for reinsurance of such contracts.

A special rule is provided for certain reinsurance transactions. Under this

rule, premiums and other consideration incurred for reinsurance are to be taken

into account in determining net premiums only to the extent that the premiums and

other consideration are includible in the gross income of a person subject to tax

under Subchapter L or under Chapter 1 by reason of Subpart F of the Part III of

Subchapter N.

It is believed that this rule may generally be consistent with existing income

tax treaties. For example, the provision does not deny a deduction for reinsurance

premiums paid to a foreign person. Rather, the provision affects the timing of a

deduction for an amount of acquisition expenses, without regard to whether ex-

penses are incurred by making a payment to a foreign or domestic person. However,

it is intended that this rule apply even if there is found to be a conflict with a

treaty.

The House bill provides a shorter amortization period of 60 months, rather than

the generally applicable 120 months, for policy acquisition expenses of a company

that meets the bill's definition of a small company. A small company is an insur-

ance company that has assets of less than $500 million at the close of the taxable

year. For purposes of determining assets, all insurance companies that are members

of the same controlled group (determined under section 1563(a) with certain modi-

fications) are treated as one company.

In the case of reinsurance contracts, the reinsurer may not apply the 60- month

amortization period to the portion of amortizable policy acquisition expenses for

the taxable year that are attributable to premiums or other consideration under a

reinsurance contract unless for such taxable year each insurance company that

takes into account premiums or other consideration with respect to the reinsured

contract is a small company.
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The House bill also provides rules regarding the treatment of ceding commissions

in reinsurance transactions, treatment of qualified foreign contracts, repeal of

the minimum tax treatment of acquisition expenses, treatment of cancellable acci-

dent and health insurance contracts of life insurance companies, treatment of life

insurance *2770 reserves of property and casualty insurance companies, and waiver

of estimated tax penalties.

The House bill provision generally is effective September 30, 1990.

Senate Amendment

The Senate amendment is the same as the House bill, except as follows.

The Senate amendment provides for the following categories of specified insur-

ance contracts: (1) annuity contracts, (2) group life insurance contracts and non-

cancellable or guaranteed renewable accident and health insurance contracts, and

(3) other specified insurance contracts that are not included in the other cat-

egories. The percentages for these categories are as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Generally, combinations of different types of specified insurance contracts are

treated as other specified insurance contracts, unless the combination is of two

types of insurance in the same category, in which case the combination contract is

considered to be in that category.

The Senate amendment includes the House bill rule that premiums and other con-

sideration incurred for reinsurance are to be taken into account in determining

net premiums only to the extent that the premiums and other consideration are in-

cludible in the gross income of a person subject to tax under Subchapter L or un-

der Chapter 1 by reason of Subpart F of Part III of Subchapter N. But the Senate

amendment provides that it is intended that this rule not apply if there is found

to be a conflict with a treaty.

The Senate amendment provides a shorter amortization period of 60 months, rather

than the generally applicable 120 months, for the first $5 million of amortizable

policy acquisition expenses of an insurance company for any taxable year. The

availability of the 60-month amortization period is phased out ratably (on a dol-

lar-for-dollar basis) as amortizable policy acquisition expenses increase from $10

million to $15 million. Thus, for example, an insurance company with $11 million

of amortizable policy acquisition expenses for the taxable year amortizes $4 mil-

lion of such expenses over a 60-month period. For purposes of determining the

amount of amortizable policy acquisition expenses under this rule, all insurance

companies that are members of the same controlled group of corporations (as

defined in section 1563(a) with additional modifications) are treated as one com-

pany. The 60-month amortization period does not apply to any policy acquisition

expenses for any taxable year that are attributable to premiums or other consider-

ation under any reinsurance contract.

In addition, for any company that meets the definition of a small life insurance

company, the Senate amendment repeals the amortization requirement under the ad-
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justed current earnings provision of the corporate alternative minimum tax for the

entire period the requirement is in effect (taxable years beginning after December

*2771 31, 1989). A small life insurance company is defined in the Senate amendment

as a life insurance company that has assets of less than $500 million at the close

of the taxable year. For purposes of determining assets, all insurance companies

that are members of the same controlled group (determined under section 1563(a)

with certain modifications) are treated as one company.

The Senate amendment provides regulatory authority to the Treasury Department to

provide a separate category for a type of insurance contract, with a separate per-

centage applicable to the category, under certain circumstances. The authority may

be exercised if the Treasury Department determines that the deferral of policy ac-

quisition expenses for the type of contract which would otherwise result under the

provision is substantially greater than the deferral of acquisition expenses that

would have resulted if actual acquisition expenses (including indirect expenses)

and the actual useful life for the type of contract had been used. In making this

determination, it is intended that the amount of a reserve for a contract not be

taken into account.

If the authority is exercised, the Treasury Department is required to adjust the

percentage that would otherwise have applied to the category that included the

type of contract, so that the exercise of the authority does not result in a de-

crease in the amount of revenue received by reason of the amortization provision

for any fiscal year.

Conference Agreement

The conference agreement follows the House bill, with modifications, with re-

spect to categories of specified insurance contracts and treatment of reinsurance,

and follows the Senate amendment with respect to small company rules and regulat-

ory authority to provide separate categories. In addition, the conference agree-

ment provides a transition rule with respect to the treatment of life insurance

reserves of property and casualty insurance companies. The conference agreement

otherwise follows the House bill and the Senate amendment.

Categories of specified insurance contracts

The conference agreement provides for three categories of specified insurance

contracts: (1) annuity contracts, (2) group life insurance contracts, and (3) oth-

er specified insurance contracts (including noncancellable or guaranteed renewable

accident and health insurance contracts) that are not included in the other cat-

egories. The percentages for each of the categories are as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

An annuity contract combined with noncancellable or guaranteed renewable acci-

dent and health insurance is treated as a noncancellable or guaranteed renewable

accident and health insurance contract. The conferees intend that net premiums

with respect to specified insurance contracts include any premiums that are paid

H.R. CONF. REP. 101-964 Page 1048
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



*2772 by means of a policyholder loan. Further, the conferees intend that the full

amount of any advance premium is to be included in net premiums for the taxable

year in which received and not for any later year in which the premium is due, so

as to avoid double counting.

Treatment of reinsurance

Relation to income tax treaties

The conference agreement includes the rule of the House bill and the Senate

amendment that premiums and other consideration incurred for reinsurance are to be

taken into account in determining net premiums only to the extent that the premi-

ums and other consideration are includible in the gross income of a person subject

to tax under Subchapter L or under Chapter 1 by reason of Subpart F of Part III of

Subchapter N.

The conferees believe that it is reasonable to interpret existing income tax

treaties as being consistent with this rule. The conferees understand that an is-

sue may be raised whether the rule is consistent with treaties that have a provi-

sion similar to paragraph 4 of Article 24 of the 1981 proposed U.S. model income

tax treaty ("U.S. model treaty"). Paragraph 4 provides that, except where certain

related party rules apply, interest, royalties, and other disbursements paid by a

resident of one treaty country to a resident of the other treaty country shall,

for the purposes of determining the taxable profits of the payor, be deductible

under the same conditions as if they had been paid to a resident of the first

treaty country. [FN8]

For the following reasons, the conferees believe that the rule is consistent

with this language:

First, the rule does not deny a deduction for reinsurance premiums paid to any

foreign person. Those premiums are fully deductible in computing net income.

Rather, the provision affects the timing of a deduction for an amount of acquisi-

tion expenses incurred in originating insurance, without regard to whether the ex-

penses were paid, or are payable, to a foreign or domestic person.

Second, in view of the policy acquisition expense amortization provision added

to Subchapter L by the conference agreement, the conferees believe that a payment

to such a foreign person cannot be said to meet the same conditions as a payment

that a U.S. taxpayer is required to include in income under the principles of

Subchapter L (either directly or because the U.S. taxpayer is a U.S. shareholder

of a controlled foreign corporation), even if the foreign person resides in a

country with a previously negotiated and ratified treaty. A company in the latter

category will be subject to a modification in the way its income is taxed as a

result of the amortization provision of the bill, while a company in the former

category will not. A reinsurance contract entered into with a U.S. reinsurer *2773

will take into account the impact of the amortization provision on the U.S. com-

pany, while a reinsurance contract entered into with a reinsurer that is not sub-

ject to tax under the principles of Subchapter L will not.

The conferees believe that, in this case, it is unreasonable to interpret exist-
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ing treaties containing the U.S. model treaty nondiscrimination provisions so as

to require this difference to create an anomaly in the effect of the amortization

provision on reinsurance entered into with U.S. and foreign nonresident rein-

surers. Moreover, the conferees believe that such an interpretation is unreason-

able in this case in light of the need to depart from what the conferees believe

is the plain meaning of both the treaty language and the related OECD Commentary

in order to arrive at that interpretation. The conferees therefore believe that,

regardless of the fact that the foreign person may be resident in a treaty coun-

try, in this case it is appropriate, for treaty purposes, to draw a distinction

between companies subject to tax under the principles of Subchapter L and those

not subject to such tax, recognizing that many foreign persons may fall in the

latter category. The conferees do not generally view statutory changes to the de-

ductibility of payments made to foreign persons (or even such statutory changes

accompanied by increased tax burdens on U.S. income) as consistent with the treaty

language.

If the conferees are incorrect in their technical interpretation of the interac-

tion between treaties and this rule for the treatment of premiums and other con-

sideration incurred for reinsurance, the conferees intend that any contrary treaty

provision not defeat this rule.

Requirement of consistent treatment of amounts payable under reinsurance arrange-

ments

The conferees intend that taxpayers who are parties to a reinsurance arrangement

treat amounts payable under the arrangement consistently in determining net premi-

ums under the amortization provision. The conference agreement therefore provides

that the Treasury Department is required to prescribe such regulations as may be

necessary to ensure that premiums and other consideration with respect to reinsur-

ance are treated consistently by the parties to the reinsurance arrangement. The

conferees strongly encourage the Treasury Department to provide prompt guidance as

to the applicable rules for determining such consistent treatment. It is intended

that such rules state what amounts are to be taken into account as premiums and

other consideration by ceding companies and reinsurers (including under retroces-

sions), rather than merely requiring consistency.

In the absence of such guidance, the conferees intend that the following prin-

ciples guide taxpayers in the application of this consistency requirement. The

conferees intend no inference as to the content of guidance promulgated by the

Treasury Department to ensure consistency.

First, in the absence of Treasury Department guidance, the principles of present

law for determining the amount of premiums incurred *2774 in a reinsurance trans-

action [FN9] are to apply in determining the net premiums of the ceding company

and the reinsurer for purposes of the amortization requirement.

Further, in the absence of Treasury Department guidance, the conferees intend

that in the case of a modified coinsurance agreement, the amount of any payment

that represents a reserve adjustment (including the amount of any payment that
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represents the investment income with respect to reserves) is to be taken into ac-

count in determining the net premiums of the reinsurer and the ceding company for

purposes of the amortization requirement. [FN10]

In addition, in the absence of Treasury Department guidance, the conferees in-

tend that in the case of a conventional coinsurance agreement, any amount payable

by a reinsurer to a ceding company that represents the reserve of the reinsurer

with respect to a reinsured contract, and that is payable by reason of the rein-

surer transferring liability for losses under such contract to the ceding company,

is to be taken into account in determining the net premiums of the reinsurer and

the ceding company for purposes of the amortization requirement.

The conferees intend (without regard to the promulgation of Treasury Department

guidance) that return premiums and policyholder dividends receivable by a ceding

company under a reinsurance contract are to be included in the gross amount of

premiums of the ceding company in determining the amortizable acquisition expenses

of the ceding company. Similarly, return premiums and policyholder dividends pay-

able by a reinsurer under a reinsurance contract are to reduce the gross amount of

premiums of the reinsurer in determining the amortizable acquisition expenses of

the reinsurer.

Small company rules

The conference agreement provides a shorter amortization period of 60 months,

rather than the generally applicable 120 months, for the first $5 million of

amortizable policy acquisition expenses of an insurance company for any taxable

year. The availability of the 60-month amortization period is phased out ratably

(on a dollar-for-dollar basis) as amortizable policy acquisition expenses increase

from $10 million to $15 million. For purposes of determining the amount of amort-

izable policy acquisition expenses under this rule, all insurance companies that

are members of the same controlled group of corporations (as defined in section

1563(a) with modifications) are treated as one company. The 60-month amortization

period does not apply to any policy acquisition expenses for any *2775 taxable

year that are attributable to premiums or other consideration under any reinsur-

ance contract.

In addition, for any company that meets the definition of a small life insurance

company (within the meaning of section 806, as modified, one with assets of less

than $500 million at the close of the taxable year), the conference agreement re-

peals the amortization requirement under the adjusted current earnings provision

of the corporate alternative minimum tax for the entire period the requirement is

in effect (taxable years beginning after December 31, 1989).

Regulatory authority to provide separate categories

The conference agreement follows the Senate amendment in providing regulatory

authority to the Treasury Department to provide a separate category for a type of

insurance contract, with a separate percentage applicable to the category, under

certain circumstances.
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Treatment of life insurance reserves of property and casualty insurance companies

The conference agreement provides a transition rule for property and casualty

insurance companies that are required by the bill to change the method of determ-

ining the amount of the reserve for noncancellable or guaranteed renewable acci-

dent and health insurance. Under the conference agreement, the change is to be

treated as a change in method of accounting that is initiated by the taxpayer and

that is made with the consent of the Treasury Secretary. The net amount of the ad-

justment that is required by section 481 of the Code (whether positive or negat-

ive) is to be taken into account over a period that does not exceed 4 taxable

years beginning with the first taxable year that begins on or after September 30,

1990. The requirement under section 832(b)(4)(C) of the Code (to include a certain

portion of the unearned premiums on outstanding business at the end of the most

recent taxable year beginning before January 1, 1987) is not altered by this pro-

vision, but rather, is intended to continue as under present law.

2. TREATMENT OF SALVAGE AND SUBROGATION OF PROPERTY AND CASUALTY INSURANCE

COMPANIES

Present law

A property and casualty insurance company, in determining its underwriting in-

come for Federal income tax purposes, may deduct losses incurred. The deduction

for losses incurred includes losses paid during the year and the increase in dis-

counted unpaid losses for the year. Present law requires paid losses to be reduced

by the increase in salvage (including subrogation claims) recoverable. Since 1947,

Treasury regulations have provided an exception to the requirement that paid

losses be reduced by salvage, if under applicable State law or State insurance

rules the salvage may not be treated as an asset for statutory accounting pur-

poses. This regulatory exception was removed, in temporary Treasury regulations

originally promulgated December 30, 1987, but the effective date of the temporary

regulations has been deferred several times, and the temporary *2776 regulations

at present are technically in effect for taxable years beginning after December

31, 1989.

House Bill

The deduction allowed to property and casualty insurance companies for losses

incurred, both paid and unpaid, is reduced by estimated recoveries of salvage

(including subrogation claims) attributable to such losses, whether or not the

salvage is treated as an asset for statutory accounting purposes. The Treasury De-

partment is required to issue regulations providing for discounting of salvage

taken into account under the provision.

The House bill also waives additions to tax under section 6655 with respect to

any underpayment of estimated tax for any period before March 16, 1991, to the ex-

tent the underpayment was created or increased by the treatment of salvage under
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the bill.

The provision applies for taxable years beginning after December 31, 1989. The

House bill provides a "fresh start", i.e., a permanent forgiveness of income in

the amount of the adjustment that would otherwise be includible in gross income.

The amount of the adjustment is the discounted amount of estimated salvage re-

coverable as of the close of the last taxable year beginning before January 1,

1990. The House bill provides for recapture of the excess, if the amount of the

adjustment is overstated. The House bill also provides that the earnings and

profits of an insurance company for its first taxable year beginning after Decem-

ber 31, 1989, is increased by the amount of the adjustment.

Senate Amendment

The Senate amendment is the same as the House bill, except that, with respect to

the effective date, the Senate amendment provides a partial fresh start, for 23

percent of the amount of the adjustment, and provides a comparable forgiveness of

income equal to 23 percent of the amount of the adjustment for companies that took

estimated salvage into account for the last taxable year beginning before January

1, 1990. The remaining amount of the adjustment is required to be included in in-

come over a period that does not exceed 4 years.

Conference Agreement

The conference agreement follows the Senate amendment, with a modification in

the application of the effective date.

The conference agreement provides that 87 percent of the amount of the adjust-

ment that otherwise is included in income over a period not to exceed 4 years is

forgiven under the bill. The conference agreement also provides that, for compan-

ies that took estimated salvage into account in determining the deduction for

losses incurred for the last taxable year beginning before January 1, 1990, 87

percent of the discounted amount of estimated salvage recoverable as of the close

of the last taxable year beginning before January 1, 1990, is allowed as a deduc-

tion ratably over the first 4 taxable years beginning after December 31, 1989.

*2777 Under the conference agreement, the calculation under the rule that ap-

plies in the event of the overstatement of the adjustment is made as follows. If

for any taxable year beginning after December 31, 1989, the full amount of the ad-

justment determined without regard to discounting exceeds the sum of (1) the

amount of salvage recovered taken into account for the taxable year and for any

preceding taxable year beginning after December 31, 1989, attributable to losses

incurred for an accident year beginning before 1990, and (2) the undiscounted

amount of estimated salvage recoverable as of the close of the taxable year on ac-

count of such pre-1990 losses, then 87 percent of the excess (as adjusted) is in-

cluded in gross income for such taxable year. The amount of the excess is adjusted

for this purpose by multiplying the excess by the ratio of the full amount of the

adjustment determined on a discounted basis to the full amount of the adjustment
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determined without regard to discounting.

The conference agreement clarifies that the Treasury Department regulatory au-

thority to provide that amounts of estimated salvage are determined on a discoun-

ted basis does not apply to reinsurance recoverable.

The conference agreement also provides that the amount of estimated salvage re-

coverable shall be determined on a discounted basis in accordance with procedures

established by the Treasury Department. Thus, pending issuance of regulations or

other Treasury guidance with respect to discounting of estimated salvage recover-

able, the conferees anticipate that taxpayers will compute discounted salvage in

accordance with the principles set forth in the legislative history to the House

bill and the Senate amendment, and the rules for determining the applicable in-

terest rate for discounting unpaid losses.

3. COMPLIANCE PROVISIONS

a. Suspension of statute of limitations during proceedings to enforce certain

summonses

Present Law

The statute of limitations for most tax returns (whether corporate or individu-

al) is three years. The IRS and the taxpayer can together agree to extend the

statute of limitations, either for a specified period of time or indefinitely. The

taxpayer may terminate an indefinite agreement to extend the statute of limita-

tions by providing notice to the IRS on the appropriate form. Because of the com-

plexity of the issues involved, the IRS frequently cannot complete an audit of a

corporate tax return within the statutorily specified three-year period.

During an audit, the IRS frequently requests informally that the taxpayer

provide additional information necessary to arrive at a fair and accurate audit

adjustment, if any adjustment is warranted. Not all taxpayers cooperate by provid-

ing the requested information on a timely basis. In some cases the IRS is com-

pelled to seek information by issuing an administrative summons. Such a summons

will not be enforced by judicial process unless the Government (as a practical

matter, the Department of Justice) seeks and *2778 obtains an order for enforce-

ment in Federal court. In addition, a taxpayer may petition in court to have an

administrative summons quashed where this is permitted by statute (for example,

under section 6038A(e)(4) or 7609(b)(2)).

House Bill

In general, the House bill tolls the statute of limitations for a corporation

during the period of time that the corporation and the IRS are in court litigating

the issue of whether the corporation must comply with a specific type of summons

issued by the IRS (called, for purposes of this provision, a "designated sum-

mons"). The statute of limitations may only be suspended with respect to a corpor-
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ation; it may not be suspended with respect to individuals.

The IRS may issue a designated summons, which must be issued at least 60 days

before the day on which the period for assessment of tax for the year in question

(including any extensions) would otherwise expire. A designated summons may be is-

sued by the IRS only once for any tax return of a taxpayer.

The statute of limitations is suspended for the period that commences when a

lawsuit is brought in court to either enforce or quash the designated summons and

ends on the date there is a final resolution of the summonsed person's response to

the summons. For these purposes, the term "final resolution" means the same as it

does in section 7609(e)(2)(B). In general, this means that no court proceeding re-

mains pending and that the summonsed person has complied with the summons to the

extent required by the court. If a court requires additional compliance to any ex-

tent with the summons, the statute of limitations is suspended for an additional

120 days after final resolution of the summonsed person's response. If additional

compliance is not required, the assessment period would in no event expire until

the 60th day after that final resolution. This provision is designed to preserve

the ability of the IRS to conclude the audit and assess any taxes that may be due

regardless of the length of time that it might take to obtain judicial resolution

of the summons enforcement lawsuit.

These rules for suspending the statute of limitations also apply with respect to

any summons issued to any person during the 30-day period following the issuance

of the designated summons, so long as the subsequent summons pertains to the same

tax return as the designated summons. This is necessary because, for example, a

designated summons may be issued to a corporation that cannot respond adequately

on the grounds that the summonsed information is in the control of a shareholder;

a summons to the shareholder for the same information would be necessary to obtain

the summonsed information. Thus, the statute of limitations is tolled during the

course of any enforcement litigation over the subsequent summons.

This provision applies to any tax (regardless of whether imposed before, on, or

after the date of enactment) if the statute of limitations for the assessment of

the tax has not expired on the date of enactment.

*2779 Senate Amendment

The Senate amendment is the same as the House bill, except that the statute of

limitations may be extended with respect to any taxpayer.

Conference Agreement

The conference agreement follows the House bill.

b. Apply accuracy-related penalty more effectively to section 482

adjustments

Present Law
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Valuation questions are frequently central to disputes between taxpayers and the

IRS involving section 482. Substantial valuation overstatements are subject to

penalty. A substantial valuation overstatement occurs if the value of any property

claimed on a tax return is 200 percent or more of the amount determined to be cor-

rect. The penalty is 20 percent of the understatement of tax attributable to the

substantial valuation overstatement. No penalty is imposed if it is shown that

there was reasonable cause for the underpayment and that the taxpayer acted in

good faith, or if the portion of the underpayment for the taxable year attribut-

able to substantial valuation overstatements does not exceed $5,000 ($10,000 in

the case of corporation other than an S corporation or a personal holding com-

pany).

House Bill

The present-law valuation overstatement penalty is extended to apply to spe-

cified valuation misstatements in connection with section 482. First, the penalty

applies to the understatement of tax attributable to a net section 482 transfer

price adjustment for the taxable year that exceeds $10,000,000. The net section

482 transfer price adjustment is the net increase in taxable income for a taxable

year that results from all adjustments under section 482 in the price of any prop-

erty or services. For this purpose, rules similar to the rules of the last sen-

tence of section 55(b)(2) apply. That is, in the case of a taxpayer whose regular

tax is determined by reference to an amount other than its taxable income, it is

the increase in that other amount resulting from section 482 adjustments that con-

stitutes the taxpayer's net section 482 transfer price adjustment.

Second, the penalty also applies in instances where the transfer price claimed

on the return is 200 percent or more (or 50 percent or less) of the amount determ-

ined to be the correct transfer price under section 482.

Third, as under present law, the penalty is doubled in cases of gross valuation

misstatements (where the dollar amount described above exceeds $20,000,000 or the

percentages described above are 400 percent or more (or 25 percent or less)).

The reasonable cause and de minimis exceptions in present law also apply to

these modifications.

*2780 The provision is effective for taxable years ending after the date of en-

actment.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment with

certain modifications and technical clarifications.

First, the conference agreement clarifies that the valuation misstatement penal-

ties (and thresholds) relating to adjustments under section 482 apply to underpay-
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ments resulting from adjustments in prices for any property or services (or for

the use of property). Thus, the conference agreement makes clear that a penalty

may apply, for example, in a case where the amount of a royalty claimed on the tax

return is 200 percent or more (or 50 percent or less) of the amount determined un-

der section 482 to be the correct amount of the royalty (assuming that neither the

de minimis exception nor the reasonable cause exception applies). In general, the

conferees intend that the term "price for any property or services (or for the use

of property)" be broadly interpreted to encompass consideration of all kinds that

may be adjusted by the IRS under section 482, including but not limited to pur-

chase prices, fees for services, royalties, interest, and rents.

Second, the conference agreement clarifies the rule in the House bill and Senate

amendment providing for the application of rules similar to the rules of the last

sentence of section 55(b)(2) in determining the amount of the net section 482

transfer price adjustment. Thus, the conference agreement expressly provides that

if the regular tax (as defined in section 55(c)) imposed on the taxpayer is de-

termined by reference to an amount other than taxable income, such amount shall be

treated as the taxable income of the taxpayer for purposes of the definition of

net section 482 transfer price adjustment.

For example, assume that under section 482 the IRS makes a single adjustment to

the net income of a foreign corporation for the taxable year, and that adjustment

consists of a $25,000,000 decrease in the foreign corporation's interest expense.

Assume also that the foreign corporation is subject to U.S. regular tax only with

respect to its gross income which is either derived from sources within the United

States or effectively connected with the conduct of a trade or business in the

United States (or both). Further, assume that the section 482 decrease in interest

expense increases by less than $10,000,000 the foreign corporation's taxable in-

come effectively connected with the conduct of a trade or business in the United

States. Under the conference agreement, the net section 482 transfer price adjust-

ment for the taxable year of the foreign corporation does not exceed $10,000,000.

As another example, assume the same facts as above except that the foreign cor-

poration is a controlled foreign corporation, and the $25,000,000 interest expense

adjustment results in a U.S. shareholder having an additional subpart F inclusion

in excess of $10,000,000. Under the provision, the net section 482 transfer price

*2781 adjustment for the taxable year of the U.S. shareholder may exceed

$10,000,000 (assuming neither the reasonable cause exception nor the foreign-

to-foreign adjustment exception, as described below, applies).

The conference agreement further provides two modifications, under which certain

net increases in taxable income resulting from section 482 adjustments are disreg-

arded in determining whether a taxpayer's net section 482 transfer price adjust-

ment exceeds the $10,000,000 or $20,000,000 thresholds. First, under the confer-

ence agreement there is disregarded any portion of the net increase in taxable in-

come which is attributable to a redetermination of a price, if it is shown that

there was a reasonable cause for the taxpayer's determination of the price, and

that the taxpayer acted in good faith with respect to the price. The conferees in-

tend that the same standard of reasonable cause and good faith apply for purposes
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of this modification as would otherwise apply to the valuation misstatement pen-

alty under section 6664(c).

Second, in determining whether a taxpayer's net section 482 transfer price ad-

justment exceeds the $10,000,000 or $20,000,000 thresholds, under the conference

agreement there is disregarded any portion of the net increase in taxable income

which is attributable to any transaction solely between foreign corporations

(unless the treatment of that transaction affects the determination of any such

foreign corporation's income from sources within the United States or taxable in-

come effectively connected with the conduct of a trade or business in the United

States). For example, assume that a net increase in the taxable income of a U.S.

shareholder results from an adjustment in the royalty paid by one controlled for-

eign corporation to another controlled foreign corporation. Assume that neither

foreign corporation earns any income from U.S. sources or income effectively con-

nected with the conduct of a trade or business in the United States. Under the

conference agreement's foreign-to-foreign adjustment exception, the net increase

in the U.S. shareholder's taxable income resulting from the IRS's adjustment of

the royalty amount will not be counted in determining whether the net section 482

transfer price adjustment of the U.S. shareholder exceeds $10,000,000 or

$20,000,000.

Assume, however, that even without regard to the foreign-to-foreign royalty ad-

justment the net section 482 transfer price adjustment of the U.S. shareholder ex-

ceeds $10,000,000. Under the conference agreement, the penalty does apply to any

substantial valuation misstatement resulting from that foreign-to-foreign royalty

adjustment (unless an exception, such as reasonable cause, applies).

c. Treatment of persons providing services

Present Law

Tax returns and return information are confidential, and may not be disclosed

without statutory authorization. Unauthorized disclosure is punishable upon con-

viction by a fine of up to $5,000, a prison sentence of not more than 5 years (or

both) (sec. 7213), or, in addition, a private lawsuit for damages (sec. 7431).

*2782 The IRS is permitted to disclose returns and return information to other

persons to the extent necessary in connection with the processing, storage, trans-

mission, and reproduction of such returns.

House Bill

The House bill provides that persons who provide services to the IRS and to whom

the IRS discloses returns and return information pursuant to section 6103, are

subject to the same penalties for unauthorized disclosure as are IRS employees. No

inference is intended that these persons were not subject to these penalties for

unauthorized disclosure prior to this amendment.

The provision is effective on the date of enactment.
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Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

d. Application of 1989 information reporting and related amendments to open

years

Present Law

Information reporting and maintenance

Under present law, any corporation that is 25-percent owned by one foreign per-

son and is either a domestic corporation or a foreign corporation that conducts a

trade or business in the United States (a "reporting corporation") must furnish

the IRS with such information as the Secretary may prescribe, with respect to tax-

able years beginning after July 10, 1989, regarding transactions carried out dir-

ectly or indirectly with certain foreign persons treated as related to the report-

ing corporation ("reportable transactions") (sec. 6038A(a)). A related person for

this purpose includes a 25-percent shareholder as well as any person that is

treated as related within the meaning of sections 267(b), 707(b)(1), or 482.

A reporting corporation is also required to maintain (or cause another person to

maintain), at the location, in the manner, and to the extent prescribed by regula-

tions, any records deemed appropriate to determine the correct tax treatment of

reportable transactions with respect to taxable years beginning after July 10,

1989 (sec. 6038A(a)). The Secretary has broad flexibility in prescribing these

regulations, [FN11] including, for example, the flexibility to exclude classes of

supporting documentation from any general regulatory specification that the re-

quired records be maintained within the United States. [FN12]

*2783 Application of U.S. legal process to foreign persons

The statutory scope of general IRS summons authority extends to certain persons

that are not themselves subject to tax in the United States. In addition, the Code

provides that in order to avoid the consequences of the noncompliance rule

(discussed below) with respect to certain reportable transactions for taxable

years beginning after July 10, 1989, each foreign person that is a related party

of a reporting corporation must agree to authorize the latter to act as its agent

in connection with any request or summons by the IRS to examine records or produce

testimony related to any reportable transaction, solely for the purpose of determ-

ining the tax liability of the reporting corporation (sec. 6038A(e)(1)).

Sanctions for noncompliance
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Monetary penalty

Failure to furnish the IRS with information or to maintain records with respect

to a taxable year beginning after July 10, 1989, as required under section 6038A

(a) and (b) is subject to a monetary penalty of $10,000, and additional penalties

are imposed if the failure continues more than 90 days after the IRS notifies the

taxpayer of the failure (sec. 6038A(d)). The additional penalties are $10,000 for

each 30-day period (or fraction thereof) during which the failure continues after

the 90th day following IRS notification. An exception from liability for the mon-

etary penalty exists in cases in which the taxpayer demonstrates to the satisfac-

tion of the Secretary that reasonable cause exists for the failure to furnish re-

quired information or maintain required records (sec. 6038A(d)(3)).

Noncompliance rule

Failure of a related party to designate a reporting corporation as its agent for

accepting service of process in connection with reportable transactions (as dis-

cussed above), or, under certain circumstances, noncompliance with IRS summonses

in connection with reportable transactions, can result in the application of the

noncompliance rule in computing tax liability with respect to a taxable year be-

ginning after July 10, 1989. For certain payments to related parties in connection

with reportable transactions, this rule permits the IRS to allow the reporting

corporation only those deductions and amounts of cost of goods sold as shall be

determined by the Secretary in the Secretary's sole discretion, based on any in-

formation in the knowledge or possession of the Secretary or on any information

that the Secretary may choose to obtain through testimony or otherwise (sec.

6038A(e)).

Prior law

The information reporting and related requirements described above reflect pro-

visions of the Omnibus Budget Reconciliation Act of 1989 ("the 1989 Act") amending

the prior-law provisions of Code section 6038A. The 1989 Act amendments apply only

to taxable years beginning after July 10, 1989. The information reporting and re-

lated requirements applicable to taxable years beginning before July 11, 1989, are

less extensive than those described above.

*2784 House Bill

The House bill generally extends the application of the 1989 Act amendments to

the information reporting and related provisions of section 6038A so that they

also apply to future acts (and failures to act) in connection with taxable years

beginning before July 11, 1989.

Senate Amendment

The Senate amendment is the same as the House bill.
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Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

e. Information reporting by foreign corporations engaged in U.S. business

Present Law

In general

A foreign corporation that is engaged in a trade or business within the United

States during the taxable year is subject to U.S. income tax on its taxable income

which is effectively connected with the conduct of that trade or business (sec.

882(a)(1)). A foreign corporation is also subject to a flat 30- percent branch

profits tax on its "dividend equivalent amount," which is a measure of the U.S.

effectively connected earnings of the corporation that are removed in any year

from the conduct of its U.S. trade or business.

In determining the taxable income of a foreign corporation, gross income in-

cludes only gross income which is effectively connected, whether derived from

sources within or without the United States (sec. 882(a)(2)), and deductions gen-

erally are allowed only to the extent they are connected with such effectively

connected gross income (sec. 882(c)(1)). For this purpose, deductible expenses

(other than interest expense) are allocated and apportioned to effectively connec-

ted gross income under the same rules that are applicable for allocating and ap-

portioning the expenses of U.S. persons between U.S. and foreign sources (Treas.

Reg. sec. 1.882-4(c)). With respect to computing deductible interest expense, reg-

ulations generally require that the worldwide liabilities of the foreign corpora-

tion be taken into consideration in determining which liabilities are treated as

"U.S.-connected liabilities," that amount being based on a specified percentage of

the corporation's U.S. effectively connected assets. Deductible interest expense

is determined by multiplying the amount of such U.S.-connected liabilities by one

or more average rates of interest (Treas. Reg. sec. 1.882-5). A foreign corpora-

tion is also subject to a branch level interest tax, which amounts to a flat 30

percent of the interest deducted by the foreign corporation in computing its U.S.

effectively connected income but not paid by the U.S. trade or business.

*2785 Information reporting and maintenance

A foreign corporation may claim the benefit of deductions and credits only if it

files or causes to be filed with the Secretary a true and accurate return in the

manner prescribed in subtitle F of the Code, which return includes all the inform-

ation deemed necessary by the Secretary for the calculation of those deductions or

credits (sec. 882(c)(2)). A foreign corporation that claims deductions from ef-

fectively connected gross income is subject to certain rules for providing inform-

ation with respect to those expenses. Under regulations, if a foreign corporation

is requested to do so by the IRS district director, it must furnish information,

H.R. CONF. REP. 101-964 Page 1061
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=26CFRS1.882-4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=26CFRS1.882-4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=26CFRS1.882-5&FindType=L


in English if so requested, sufficient to establish that the corporation is en-

titled to the deductions in the amounts claimed. The information must be submitted

in a form suitable to permit verification of the deductions claimed (Treas. Reg.

sec. 1.882-4(c)(2)).

Transactions with certain related persons

As described more fully in Part d. above ("Application of 1989 information re-

porting and related amendments to open years"), under present law, any foreign

corporation that conducts a trade or business in the United States and that is

25-percent owned by one foreign person (in terms defined by the Code, a

"25-percent foreign-owned" corporation that is also a "reporting corporation")

must furnish the IRS with such information as the Secretary may prescribe, with

respect to taxable years beginning after July 10, 1989, regarding transactions

carried out directly or indirectly with certain foreign persons treated as related

to the reporting corporation ("reportable transactions") (sec. 6038A(a)). A re-

porting corporation is also required to maintain (or cause another person to main-

tain), at the location, in the manner, and to the extent prescribed by regula-

tions, any records deemed appropriate to determine the correct tax treatment of

reportable transactions with respect to taxable years beginning after July 10,

1989 (sec. 6038A(a)).

Failure to furnish the IRS with information or to maintain records with respect

to a taxable year beginning after July 10, 1989, as required under section 6038A

(a) and (b) is subject to a monetary penalty of $10,000, and additional penalties

are imposed if the failure continues more than 90 days after the IRS notifies the

taxpayer of the failure (sec. 6038A(d)). The additional penalties are $10,000 for

each 30-day period (or fraction thereof) during which the failure continues fol-

lowing the 90th day after IRS notification.

As described in Part d. above, certain requirements for furnishing information

to the IRS concerning certain related party transactions also apply to taxable

years of a foreign corporation beginning before July 11, 1989, so long as the for-

eign corporation was 50 percent owned by one foreign person. The penalty for fail-

ure to meet these requirements is $1,000, plus an additional $1,000 (up to a max-

imum of $24,000) for each 30-day period (beginning 90 days after IRS notification)

that the failure remained or remains outstanding.

*2786 Application of U.S. legal process to foreign persons

Failure of a related party to designate a reporting corporation as its agent for

accepting service of process in connection with reportable transactions (as dis-

cussed in Part d. above), or, under certain circumstances, noncompliance with IRS

summonses in connection with reportable transactions, can result in the applica-

tion of the noncompliance rule (discussed in Part d. above) in computing tax liab-

ility with respect to a taxable year beginning after July 10, 1989.

The fact that compliance with the summons would lead to the imposition of civil

or criminal penalties on the reporting corporation (or a related party) under any

H.R. CONF. REP. 101-964 Page 1062
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=26CFRS1.882-4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=26CFRS1.882-4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6038A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6038A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS6038A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS6038A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6038A&FindType=L


foreign law does not constitute grounds for either quashing or refusing to enforce

the summons. Thus, although in some instances the noncompliance rules are inap-

plicable if the summons is quashed or a court refuses to enforce, the noncompli-

ance rule does apply in a case where compliance with the summons is illegal under

foreign law (unless an independent ground to quash or refuse enforcement exists,

other than that the corporation is unable to provide records requested in the sum-

mons by reason of the fact that the reporting corporation failed to maintain re-

cords as required under the provision).

House Bill

The House bill adds new section 6038C to the Internal Revenue Code. The new pro-

vision subjects all foreign corporations that carry on trades or businesses in the

United States to information reporting and record maintenance rules that are sim-

ilar to the present-law rules contained in section 6038A applicable to certain

25-percent foreign-owned corporations. While under section 6038A these rules (and

the related sanctions) are generally applicable only to furnishing information,

maintaining records, and complying with summonses pertaining to related party

transactions, and then only when the foreign corporation is 25-percent foreign-

owned, under new section 6038C these rules apply to related party transactions in

the case of any foreign corporation with a U.S. trade or business, whether or not

the foreign corporation is 25-percent foreign-owned. In addition, under new sec-

tion 6038C these rules apply to information, records, and summonses regarding such

other information as the Secretary may prescribe by regulations relating to any

item not directly connected with such a related party transaction. The House bill

generally applies the section 6038C provisions to future acts (and failures to

act) without regard to the taxable year involved. The bill does not affect the ap-

plication of section 6038A under present law (as amended by the 1989 Act) to for-

eign corporations in the case of past acts (and failures to act).

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

*2787 f. Studies and other administrative matters

Present Law

In the Tax Reform Act of 1986, Congress stated that a comprehensive study of in-

tercompany pricing rules should be conducted by the Internal Revenue Service and

that careful consideration should be given to whether the existing regulations

could be modified in any respect. Such a study was issued by the Treasury and IRS
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in October 1988. Changes to the regulations are yet to be proposed. In addition,

in the Revenue Reconciliation Act of 1989, a legislative intention was expressed

that the IRS report on its efforts to audit U.S. taxpayers that are subsidiaries

of or otherwise related to foreign corporations. It was intended that such a re-

port be submitted to Congress within five years after the 1989 Act amendments to

section 6038A took effect.

House Bill

The House bill provides for a report to be made by the Secretary of the Treasury

or his delegate regarding the effectiveness of the compliance provisions contained

in this part of the bill (described above) in increasing compliance with Code sec-

tion 482, the use of advanced determination agreements with respect to section 482

issues, possible additional statutory provisions or administrative changes to as-

sist the IRS in increasing compliance with section 482, and coordination of the

administration of section 482 with the administration of similar provisions of

foreign tax laws and of domestic non-tax laws. The House bill provides for this

report, along with such recommendations as the Secretary may deem advisable, to be

submitted to the House Committee on Ways and Means and the Senate Committee on

Finance no later than March 1, 1992.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

g. Extend statute of limitations for collection of taxes

Present Law

After an assessment of tax has been made, the Internal Revenue Service (IRS)

must institute collection proceedings to collect this tax within 6 years. Other-

wise, the IRS is barred from collecting the assessment.

House Bill

No provision.

*2788 Senate Amendment

The Senate amendment extends the statute of limitations for the collection of

taxes after assessment from 6 years to 10 years.

Conference Agreement

H.R. CONF. REP. 101-964 Page 1064
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS6038A&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS482&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS482&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS482&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS482&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS482&FindType=L


The conference agreement follows the Senate amendment.

h. Modifications relating to reporting of cash received in a trade or business

Present Law

A person engaged in a trade or business who receives, in the course of the trade

or business, more than $10,000 in cash or foreign currency in one or more related

transactions must report it to the Internal Revenue Service (IRS) and provide a

statement to the payor. Reporting is required whether or not consideration is re-

turned for the cash and whether or not the cash is received for the recipient's

own account or for the account of another (with narrow exceptions provided by IRS

regulations).

For purposes of the reporting requirement, only currency is treated as cash-not

checks, traveller's checks, drafts, money orders, or other cash equivalents. A

transaction subject to reporting is any receipt of cash including receipt in con-

nection with the purchase of goods or services, the purchase or exchange of prop-

erty, the opening of a deposit or credit account, or any similar transaction.

The recipient of the cash is required to report the name, address and taxpayer

identification number of the payor, the amount of cash received, the date and

nature of the transaction, and such other information as the Secretary may re-

quire. In addition to furnishing reports on each cash transaction to the IRS, the

recipient of the cash must furnish each payor an annual statement aggregating the

amounts of cash received from him. This statement must be furnished on or before

January 31 of the year following the year of the reportable event.

Any taxpayer subject to this provision who receives more than $10,000 in cash in

one or more related transactions is required to report those transactions. For ex-

ample, assume that an individual purchases a $8,000 item and a $1,500 item at an

auction. The auction house adds a 10-percent buyer's premium and a 5-percent local

sales tax. The taxpayer pays his $10,972.50 bill in cash. The auction house must

report on that transaction. The auction house could not avoid the reporting re-

quirement by presenting two separate bills of $9,240 and $1,732.50.

Reporting is not required on payments (1) that are received in a transaction re-

ported under the Bank Secrecy Act if the Secretary of the Treasury determines that

the report under this provision would duplicate the report under the Bank Secrecy

Act, or (2) that are received by certain specified financial institutions within

the meaning of the Bank Secrecy Act.

The penalty for failure to file required reports with the IRS and to furnish

statements to taxpayers is similar to that imposed on *2789 failures to make other

information reports and statements. Thus, the penalty is $50 per failure, subject

to a maximum of $250,000 for any calendar year. The penalty is not applicable if

the failure is due to reasonable cause and not to willful neglect. If, however,

the failure to file required reports with the IRS is due to intentional disregard

of the filing requirements, the penalty is 10 percent of the aggregate amount of
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the items required to be reported and the $250,000 limitation does not apply. In

addition, under section 7203, any willful violation related to the filing of re-

turns relating to cash receipts of more than $10,000 received in the course of

conducting a trade or business is, upon conviction, punishable by a fine of not

more than $25,000 ($100,000 in the case of a corporation) or imprisonment not to

exceed 5 years or both. Similar civil and criminal penalties apply to persons who,

for the purpose of evading the return requirement, cause or attempt to cause a

trade or business to fail to file, or to file falsely, a required return.

House Bill

The House bill provides that, to the extent provided in Treasury regulations,

any monetary instrument (whether or not in bearer form) other than personal checks

with a face amount of not more than $10,000 is included in the definition of cash.

Revised Treasury regulations must be issued not later than June 1, 1991. In addi-

tion, the bill increases the penalty for intentional disregard of these reporting

requirements to mirror the civil penalty applicable for currency transaction re-

ports filed under the Bank Secrecy Act. Thus, the penalty is the greater of

$25,000 or the amount of cash received in the transaction (but no more than

$100,000). The heading of the provision of present law prohibiting evasion tech-

niques is clarified. The Treasury Department is required to submit to the Congress

no later than March 31, 1991, a study of the operation of section 6050I.

The House bill is effective generally for cash received after the date of enact-

ment.

Senate Amendment

No provision.

Conference Agreement

The conference agreement follows the House bill.

i. Extend IRS user fees

Present Law

The Internal Revenue Service (IRS) provides written responses to questions of

individuals, corporations, and organizations relating to their tax status or the

effects of particular transactions for tax purposes. The IRS responds to these in-

quiries through the issuance of letter rulings, determination letters, and opinion

letters. The IRS charges a fee for most requests for a letter ruling, determina-

tion letter, opinion letter, or other similar ruling or determination. The legis-

lation that requires the establishment of this fee program provides *2790 that it

is not to apply to requests made after September 29, 1990.
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House Bill

The House bill extends for five years the IRS program that requires the payment

of a fee for most requests for a letter ruling, determination letter, opinion let-

ter, or other similar ruling or determination. The provision applies to requests

made after September 29, 1990.

Senate Amendment

The Senate amendment permanently extends the IRS program that requires the pay-

ment of a fee for most requests for a letter ruling, determination letter, opinion

letter, or other similar ruling or determination. The provision applies to re-

quests made after September 29, 1990. The IRS may collect the fee for requests

made after September 29, 1990, and on or before the date that is 30 days after the

date of enactment at such time as the IRS may determine in its discretion. The fee

for any request made more than 30 days after the date of enactment must be collec-

ted in advance.

CONFERENCE AGREEMENT

The conference agreement follows the House bill (i.e., the IRS user fee program

is extended for five years), with the following modification. The IRS may collect

the fee for requests made after September 29, 1990, and on or before the date that

is 30 days after the date of enactment at such time as the IRS may determine in

its discretion. The fee for any request made more than 30 days after the date of

enactment must be collected in advance.

4. CERTAIN CORPORATE TAX PROVISIONS

a. Impose corporate tax on divisive transactions in connection with certain

changes of ownership

Present Law

A corporation generally must recognize gain on the sale or distribution of ap-

preciated property, including stock of a subsidiary. However, corporate distribu-

tions of subsidiary stock that meet the requirements of section 355 of the Code

are tax-free both to the distributing corporation and to the distributee share-

holders.

Present law imposes a 5-year holding period requirement for any corporate dis-

tributee that has acquired 80 percent of the stock of a corporation ("target"),

unless the stock was acquired solely in nontaxable transactions. If the 5-year

holding period is not met, distributions of subsidiaries by the target corporation

are not tax-free under section 355.

House Bill
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In addition to the provisions of present law, the House bill generally requires

recognition of corporate-level gain (but does not require recognition by the dis-

tributee shareholders) on a distribution *2791 of subsidiary stock qualifying un-

der section 355 if, immediately after the distribution, a shareholder holds dis-

qualified stock that constitutes 50-percent or more of the vote or value of the

distributing corporation or of a distributed subsidiary. Disqualified stock is

stock that was acquired by purchase (as defined in the provision) within the pre-

ceding 5-year period and after October 9, 1990.

The House bill contains attribution rules under which a person and certain re-

lated persons are treated as one. It also provides rules to determine the relevant

date of purchase in certain related party cases.

Stock is generally considered acquired by purchase for purposes of this provi-

sion if it is acquired in any transaction in which the acquiror's basis of the

stock is not determined in whole or in part by reference to the adjusted basis of

such stock in the hands of the person from whom acquired and is not determined un-

der section 1014(a).

Except as provided in regulations, stock is not generally considered acquired by

purchase if it is acquired in an exchange to which section 351, 354, 355 or 356

applies. However, stock acquired in an exchange to which section 351 applies is

treated as acquired by purchase to the extent that such stock is acquired in ex-

change for any cash, cash item, marketable security, or debt of the transferor.

The Treasury Department has authority to exclude transactions from the defini-

tion of a purchase to the extent consistent with the purposes of the provision.

For purposes of determining whether stock is acquired during the 5-year period

ending on the date of the distribution, the holding period of such stock is re-

duced for any period in which the holder's risk of loss with respect to such stock

is directly or indirectly substantially diminished by any device or transaction.

The Treasury Department has general regulatory authority to prevent the avoid-

ance of the purposes of the provision through any means, including through the use

of related persons, pass-through or intermediary entities, options, or other ar-

rangements.

The House bill applies to distributions of stock after October 9, 1990. Trans-

itional relief is provided if the acquisition of stock by purchase after October

9, 1990 is pursuant to a binding written contract in effect on October 9, 1990,

and at all times thereafter before such acquisition. Transitional relief is also

provided if the acquisition of stock by purchase after October 9, 1990 is pursuant

to a tender offer filed with the Securities and Exchange Commission before October

10, 1990, or pursuant to an offer the material terms of which were described in a

written public announcement before October 10, 1990, which was the subject of a

prior filing with the Securities and Exchange Commission, and which is sub-

sequently filed with the Securities and Exchange Commission before January 1,

1991. Stock acquired under these rules is treated as acquired before October 10,

1990.
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Senate Amendment

The Senate amendment is the same as the House bill.

*2792 Conference Agreement

The conference agreement is generally the same as the House bill and the Senate

amendment, with certain clarifications.

In general

The conference agreement generally requires recognition of corporate-level gain

(but does not require recognition by the distributee shareholders) on a distribu-

tion of subsidiary stock or securities qualifying under section 355 (whether or

not part of a reorganization otherwise described in section 361(c)(2)) if, immedi-

ately after the distribution, a shareholder holds a 50- percent or greater in-

terest in the distributing corporation or a distributed subsidiary that is attrib-

utable to stock or securities that were acquired by purchase (as defined in the

provision) within the preceding 5-year period. Thus, for example, under the provi-

sion, the distributing corporation will recognize gain on the distribution of sub-

sidiary stock and securities if a person purchases distributing corporation stock

or securities, and within 5 years, 50 percent or more of the subsidiary stock is

distributed to that person in exchange for the purchased stock or securities. The

distributing corporation will recognize gain as if it had sold the distributed

subsidiary stock and securities to the distributee at fair market value.

Related persons are treated as one person for purposes of the provision. Thus,

for example, in determining whether a person holds a 50- percent or greater in-

terest, a corporation and its more than 50-percent-owned subsidiary are treated as

one person. The related party rules applied for this purpose are the rules of sec-

tions 707(b)(1) and 267(b).

In addition, persons acting pursuant to a plan or arrangement with respect to

acquisitions of stock or securities in the distributing or any controlled corpora-

tion are treated as one person for purposes of determining whether a shareholder

holds a 50-percent or greater interest acquired by purchase.

Other attribution rules

For purposes of determining attribution from an entity, the rules of section

318(a)(2) are applied, substituting 10 percent for 50 percent in section

318(a)(2)(C). Where securities are owned by an entity, a person who would be

deemed to own all or a portion of the stock (if any) owned by the entity under

these attribution rules will be deemed to own the same proportion of securities

(if any) held by such entity.

Disqualified distribution

A disqualified distribution is any section 355 distribution if, immediately
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after the distribution, any person holds disqualified stock in either the distrib-

uting corporation or any distributed controlled corporation constituting a

50-percent or greater interest in such corporation.

Disqualified stock

The conference agreement defines disqualified stock to include any stock in the

distributing corporation or any controlled corporation *2793 acquired by purchase

(as defined) after October 9, 1990 and during the 5-year period ending on the date

of the distribution. In addition, disqualified stock includes stock in any con-

trolled corporation received in the distribution, to the extent attributable to

distributions on stock or securities in the distributing corporation acquired by

purchase after October 9, 1990 and during the 5-year period ending on the date of

the distribution.

Example 1.- Assume that after the effective date, individual A acquires by pur-

chase a 20-percent interest in the stock of corporation P and a 10-percent in-

terest in the stock of its subsidiary, S, and 40 percent or more of the stock of S

is distributed to A within 5 years in exchange for his 20-percent interest in P.

(The remainder of the S stock distributed in the section 355 distribution is dis-

tributed to other shareholders). Under the provision P must recognize gain with

respect to the distributed stock of the S because all 50 percent of the stock of S

held by A is disqualified stock.

Example 2.- Assume that after the effective date individual A acquires by pur-

chase a 20-percent interest in corporation P and P redeems stock of other share-

holders so that A's interest in P increases to a 30 percent interest. Within 5

years of A's purchase, P distributes 50 percent of the stock of its subsidiary, S,

to A in exchange for his 30 percent interest in P (the remainder of the stock of S

distributed in the section 355 transaction is distributed to other shareholders).

P recognizes gain on the distribution of the stock of S because all 50 percent of

the stock of S held by A is disqualified stock.

Fifty percent or greater interest

The conference agreement provides that a 50-percent or greater interest means

stock possessing at least 50 percent of the total combined voting power of all

classes of stock entitled to vote or at least 50 percent of the total value of all

shares of all classes of stock. Whether disqualified stock constitutes a

50-percent or greater interest is determined immediately following the distribu-

tion of stock (whether to that shareholder, or to other shareholders). In applying

the 50-percent or greater interest test, all stock that the shareholder (including

related parties) acquires after the effective date of the provision by purchase

(or that is attributable to distributions on stock or securities acquired after

the effective date by purchase), as that term is defined for purposes of the pro-

vision, is taken into account.

Acquisition by purchase
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Stock or securities are generally considered acquired by purchase for purposes

of the provision if they are acquired in any transaction in which the acquiror's

basis of the stock or securities is not determined in whole or in part by refer-

ence to the adjusted basis of such stock or securities in the hands of the person

from whom acquired and is not determined under section 1014(a). Thus, for example,

stock issued by a corporation to a transferor in a section 1032 contribution to

capital is acquired by the transferor by purchase. Further, stock or securities

acquired by a partner in a section 732(b) distribution from a partnership is ac-

quired by purchase at the time of the distribution because the partner's basis in

the stock *2794 or securities is determined by reference to the partner's basis in

the liquidated partnership interest.

Stock or securities are not generally considered acquired by purchase if they

are acquired in an exchange to which section 351, 354, 355 or 356 applies.

Stock acquired in an exchange to which section 351 applies is treated as ac-

quired by purchase to the extent that such stock is acquired in exchange for any

cash, cash item, marketable stock or securities, or debt of the transferor.

If property is acquired in a carryover basis transaction (including a gift, tax-

free reorganization or liquidation, contribution to a partnership or corporation,

or distribution of property from a partnership under section 732(a)) from a trans-

feror who, directly or indirectly, acquired the property by purchase, the acquiror

is generally considered to have acquired the property by purchase on the date that

the transferor actually acquired it by purchase. However, the time of the purchase

could be later in some circumstances. As one example, the time of purchase could

be later under the "deemed purchase" rules described below if the property is ac-

quired in a carryover basis transaction from an entity whose holdings were attrib-

uted to the acquiror and the acquiror had acquired his interest in the entity by

purchase at a date later than the date the entity was considered to have purchased

the stock. As another example, to the extent gain is recognized in a carryover

basis transaction, any property treated as purchased under regulations may be

treated as acquired by purchase at the time of the transaction.

Five-year period

Gain is recognized under the provision in the case of a section 355 distribution

within 5 years after a shareholder acquires stock or securities by purchase (if

the shareholder meets the 50-percent or more ownership test immediately after the

distribution).

For purposes of determining whether stock or securities are acquired during the

5-year period ending on the date of the distribution, the holding period of such

stock or securities is reduced for any period during which the holder's risk of

loss with respect to such stock or securities or with respect to any portion of

the activities of the corporation is directly or indirectly substantially dimin-

ished by any device or transaction, including: a short sale; the holding by any

person of a put, a call, or any other option; or the use of any special class of

stock. It is expected that all the facts and circumstances relating to the stock
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or securities and the corporate activities, as well as any other arrangements re-

lated to the holdings, will be scrutinized to determine whether the holder's risk

of loss has been substantially diminished. Risk of loss ordinarily will not be

considered to be substantially diminished solely by virtue of customary indemnit-

ies given by the seller of stock.

If stock or securities grant special rights or bear special risks with respect

to the earnings or the other aspects of less than all of the activities of a cor-

poration, such stock or securities shall be considered to diminish substantially

the holder's risk of loss with respect to some of the activities of the corpora-

tion for purposes of this provision and the holding period of such stock or secur-

ities shall be suspended. One example is so-called "tracking stock" that *2795

grants particular rights to the holder or the issuer, or bears particular risks

for the holder or the issuer with respect to the earnings, assets, or other at-

tributes of less than all the activities of a corporation or any of its subsidiar-

ies. Another example is stock or securities (or any related instruments or ar-

rangements) the terms of which provide for the distribution (whether or not at the

option of any party or in the event of any contingency) of any controlled corpora-

tion or other specified assets to the holder or to persons other than the holder.

If a person acquires shares of more than one class of stock or securities, some

but not all of which have a suspended holding period, it is expected that the re-

spective values of such instruments will be closely scrutinized to assure that the

purposes of this section are not avoided by allocation of more or less than fair

market value to the different instruments.

"Deemed purchase" and other timing rules

If any person acquires by purchase an interest in an entity and any stock or se-

curities held by such entity are attributed to such person under the rules of sec-

tion 318(a)(2) (modified as described above), such person is treated as acquiring

such stock or securities by purchase on the later of the date of the purchase of

the interest in the entity or the date the stock or securities are purchased by

the entity (or treated as purchased under the carryover basis or other applicable

rules).

The "deemed purchase" rule also applies to determine the timing of a purchase

where a person and an entity are treated as a single person under the related

party rules. Thus, if a person who is already treated as one person with an en-

tity, purchases an additional interest in that entity, that person is treated as

purchasing (on the date the interest is purchased) the additional amount of stock

or securities owned by the entity that is attributed to the person under section

318(a)(2) by reason of the increased interest in the entity. This timing rule ap-

plies even though the person was already treated as owning such stock or securit-

ies under the related party rules, prior to purchasing the increased interest in

the entity.

Under the basic purchase rules, if persons or entities are treated as one person

and one later acquires stock or securities from the other by purchase, the date of
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the later purchase is the date used for purposes of the 5-year test.

The following examples illustrate the operation of these timing rules:

Example 3.-Assume that individual A purchases 10 percent of the stock of corpor-

ation P, which has held 100 percent of the stock of corporation T for more than 5

years at the time of A's purchase. A is deemed to have purchased 10 percent of P's

T stock at the time A purchased the P stock. If A later purchases an additional 41

percent of the stock of P, A is deemed to have purchased an additional 41 percent

of P's T stock at the time of such later purchase. Because A and P are now related

persons under section 267(b), they are treated as one person and A is treated as

owning all of P's T stock. A is treated as acquiring 51 percent of the T stock by

purchase at the times of A's respective purchases of P stock; the remaining *2796

49 percent of T stock is treated as acquired when P acquired the T stock.

Example 4.-Assume that A has owned 60 percent of P's stock for more than 5 years

and P has owned 40 percent of T's stock for more than 5 years. A and P are treated

as one person and A is treated as owning 40 percent of T for more than 5 years. If

P later purchases an additional 20 percent of the stock of T, A is treated as ac-

quiring by purchase such other 20 percent at the date of P's purchase. If A then

purchases an additional 10 percent of P's stock, under the attribution rule and

the deemed purchase timing rule, A is deemed to have purchased 10 percent of T's

stock at that time (including 10 percent of the 20 percent A was treated as ac-

quiring when P purchased the additional 20 percent of T stock). This timing result

under the deemed purchase rule applies even though A is already treated as owning

all of P's T stock under the related party rule. Thus, A will be treated as owning

all 60 percent of the T stock owned by P and as having purchased a total of 24

percent of T's stock as a result of the purchase of T stock by P and the purchase

of P stock by A.

Example 5.-Assume that A purchases a 20-percent interest in partnership M. M has

owned 30 percent of the stock and 25 percent of the securities of corporation P

for more than 5 years. P has owned 40 percent of the stock and 100 percent of the

securities of corporation T for more than 5 years. Under section 318(a)(2), A is

deemed to own 6 percent of the stock of P corporation and therefore is deemed to

own the same percentage of the stock and securities owned by P corporation. A is

deemed to own 2.4 percent of T's stock and 6 percent of T's securities; and the T

stock and securities are deemed to have been purchased on the date that A pur-

chased the M partnership interest. If M later purchases an additional 10 percent

of P stock, 2 percent of the stock and securities owned by P (i.e., .8 percent of

T's stock and 2 percent of T's securities) are deemed to have been purchased by A

on such later date.

Example 6.-A and B are brother and sister. For more than 5 years, A has owned 75

percent of the stock of corporation P and B has owned 25 percent of the stock of

corporation P. A and B are treated as one person under the rules of section 267(b)

and the stock of each is treated as purchased on the date it was purchased by A

and B, respectively. If B now purchases from A 50 percent of the P stock, A and B

are still treated as one person. However, the 50 percent of P stock that B pur-

chased is treated as purchased on the date of that purchase.
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Regulatory authority

The Treasury Department has general regulatory authority (1) to prevent the

avoidance of the purposes of the provision through any means, including through

the use of related persons, intermediaries, pass-through entities, options, or

other arrangements; and (2) to exclude from the provision transactions that do not

violate the purposes of this provision. The conferees intend that the Treasury De-

partment consider whether special rules may be appropriate in the case of certain

foreign transactions.

In determining whether a person has acquired by purchase a 50-percent or greater

interest, the conferees intend that pursuant to *2797 the Treasury Department's

general regulatory authority to prevent avoidance of the provision, an option to

acquire stock (including rights to acquire stock, warrants, obligations convert-

ible into stock, or other similar interests) will be treated as exercised if that

would cause the person to have a 50-percent or greater interest acquired by pur-

chase and where, under all the facts and circumstances, (including projected earn-

ings or appreciation and including the risk-shifting or other effects of any other

arrangements with the option holder or related parties) the effect of the option

would be to avoid the application of the provision. For example, assume individual

A acquires 10 percent of the stock of corporation P by purchase within 5 years

prior to a pro-rata distribution of its subsidiary, S, and at the time of the dis-

tribution or immediately thereafter A has an option to acquire another 40 percent

of the stock of S. If, under all the facts and circumstances, the effect of the

option is to avoid the application of the provision, A will be deemed to have ac-

quired by purchase 50 percent of the stock of the subsidiary for purposes of the

provision and the distribution would be a disqualified distribution taxed at the

corporate level. The same result would follow if the option were to acquire anoth-

er 40 percent of the stock of P rather than S.

In determining whether a shareholder has acquired by purchase a 50-percent or

greater interest within 5 years prior to a distribution, the conferees expect that

the regulations will consider the effect of related transactions in determining an

acquiror's percentage interest and in determining the time of a purchase. Thus, as

one example, a subsequent redemption that is related to a distribution of stock

will result in the distributing corporation recognizing corporate-level gain with

respect to the distribution if the redemption results in the shareholder having

acquired by purchase a 50-percent or greater interest.

Regulations may also provide in appropriate cases that an exchange to which sec-

tion 351, 354, 355, or 356 applies is treated as a purchase. As one example, as-

sume that individual A has owned stock of corporation P for more than 5 years and

acquires stock of corporation D and boot in exchange for P stock in a statutory

merger qualifying under section 368(a)(1)(A). The conferees intend that the Treas-

ury Department will issue regulations that generally treat the D stock acquired by

A as acquired by purchase at the time of the merger because gain recognized by A

in the merger increases A's basis in the D stock. Similarly, if gain is not recog-

nized in the merger and A had acquired the P stock by purchase within 5 years pri-
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or to the merger, it is expected that regulations will generally treat A as ac-

quiring the D stock by purchase at the time A purchased the P stock. In addition,

the conferees intend that the regulations treat property constituting boot as ac-

quired by purchase.

The conferees also expect that regulations may provide that a section 351 ex-

change in which cash, cash items, marketable stock or securities, or debt of the

transferor are transferred will not be treated as a purchase where the transferors

and transferee (if in existence before the transaction) are members of the same

affiliated group both before and after the section 351 exchange and any related

transactions, except where the transaction results in increasing *2798 ownership

or providing a basis step-up inconsistent with the purposes of this section. It is

further expected that the regulations will not treat any part of the stock of the

transferee acquired in a section 351 exchange as acquired by purchase if such

items are transferred as part of an active trade or business (including debt in-

curred in the ordinary course of the trade or business) and such items do not ex-

ceed the reasonable needs of such trade or business.

The purposes of the provision are not generally violated if there is a distribu-

tion of a controlled corporation within 5 years of an acquisition by purchase and

the effect of the distribution is neither (1) to increase ownership in the dis-

tributing corporation or any controlled corporation by persons who have directly

or indirectly acquired stock within the prior five years, nor (2) to provide a

basis step-up with respect to the stock of any controlled corporation.

For example, assume that individual A acquires by purchase 60 percent of corpor-

ation P, which has a first-tier and a second-tier subsidiary (S and T, respect-

ively). Further assume that within 5 years after A's 60-percent acquisition of P

corporation, S distributes all the stock of T to P in a transaction otherwise

qualifying under section 355. Although the distribution would be a disqualified

distribution under the basic operation of the provision, the conferees expect that

regulations will provide that the provision does not apply to require S to recog-

nize corporate-level gain on the distribution. However, if T were further distrib-

uted pro-rata to all of P's shareholders, so that A obtained a stepped-up basis in

the stock of T immediately after the distribution, then corporate level gain would

be recognized. Similarly, if T were distributed in a section 355 transaction to A

in exchange for his P stock, corporate level gain would be recognized on that dis-

tribution.

By contrast, assume that 50 percent of the P stock is owned by corporation N,

the remaining P stock is owned by unrelated persons, and A purchases all the stock

of N from the N shareholders. If within 5 years of A's purchase N exchanges its P

stock for stock of S, P would recognize corporate-level gain on the distribution

because A's indirect interest in S was increased as a result of the distribution.

As another example of an acquisition that regulations may treat as not being by

purchase, assume that individuals A and B form partnership M. On the formation, A

contributes all of the stock of corporation D, which A has held for more than 5

years, and B contributes other property. Three years later, due to business dif-

ferences, A and B agree to cease partnership operations and terminate M. Pursuant
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to the plan of liquidation, A receives the stock of D and B receives the other

property. As a result of these events, assume that A's interest and basis in the D

stock are the same as immediately before the formation of M. Provided that neither

A, B, nor any other person has directly or indirectly avoided the purposes of the

provision as a result of any partnership or related transactions, the regulations

may provide that the liquidating distribution under section 732(b) is not treated

as the purchase of the D stock by A, and that A acquired the D stock at the time A

originally acquired the D stock (more than 5 years ago).

*2799 Effective date

The provision generally applies to distributions of stock after October 9, 1990.

In determining whether the distribution occurs within 5 years after stock or se-

curities are acquired by purchase, only stock or securities acquired by purchase

after October 9, 1990 are taken into account.

Transitional relief is provided for distributions after October 9, 1990 that are

pursuant to a binding written contract in effect on October 9, 1990 and at all

times thereafter before such distribution.

Transitional relief is also provided if the acquisition of stock or securities

by purchase after October 9, 1990 is pursuant to a binding written contract in ef-

fect on October 9, 1990, and at all times thereafter before such acquisition.

Transitional relief is further provided if the acquisition of stock or securities

by purchase after October 9, 1990 is pursuant to a transaction reflected in docu-

ments filed with the Securities and Exchange Commission before October 10, 1990,

or pursuant to a transaction the material terms of which were described in a writ-

ten public announcement before October 10, 1990, which was the subject of a prior

filing with the Securities and Exchange Commission, and which is the subject of a

subsequent filing with the Securities and Exchange Commission before January 1,

1991. Stock or securities with respect to which transitional relief is provided

under these rules is treated as acquired before October 10, 1990.

No inference is intended whether any distribution described in the transitional

rules otherwise qualifies for tax-free treatment under section 355 of the Code.

b. Modify treatment of preferred stock issued with a redemption premium

Present Law

If preferred stock is considered to have an unreasonable redemption premium, the

portion of the premium that is considered to be unreasonable is deemed to be dis-

tributed to the preferred stockholder ratably over the time during which such

stock cannot be called for redemption.

If a debt instrument is issued with original issue discount (OID), the holder of

the instrument includes the entire amount of OID in gross income over the term of

the instrument on an economic accrual basis if the amount of OID exceeds the

product of (1) one-quarter of one percent of the stated redemption price and (2)

the number of complete years to maturity.
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House Bill

The House bill applies the economic accrual rule and the de minimis rule applic-

able to debt instruments issued with OID to preferred stock that is subject to

mandatory redemption, or is puttable, at a premium, regardless of whether the

stock is callable.

In general, the OID de minimis rule will not apply to preferred stock that is

callable solely at the option of the issuer (unless such stock is subject to a

mandatory redemption or is puttable). Nonetheless, the economic accrual rule will

apply to the entire call premium *2800 on such stock if such premium is considered

to be unreasonable without regard to this provision. In such cases, except as

provided in regulations, the entire call premium will be accrued over the period

of time during which the preferred stock cannot be called for redemption.

There is no intention to limit the present-law authority of the Secretary and

the IRS regarding the proper treatment of redemption premiums on preferred stock.

Thus, the Secretary may determine what constitutes a redemption premium (or a dis-

guised redemption premium). For example, if at the time of issuance of cumulative

preferred stock there is no intention for dividends to be paid currently, the IRS

may treat such dividends as a disguised redemption premium. In addition, the Sec-

retary may treat stock that, in form, is merely callable as being subject to man-

datory redemption or a put if the existence of other arrangements effectively re-

quire the issuer to redeem the stock.

It is intended that the economic accrual and OID de minimis rules generally ap-

ply as described above as of the effective date of the bill without regard to when

the regulations are amended to reflect such rules. Except as provided herein,

there is no intention to limit the authority of the Secretary to promulgate regu-

lations relating to the accrual of redemption premiums on callable preferred

stock. It is expected that such regulations will be prospective.

The provision is effective for stock issued on or after October 10, 1990, unless

issued pursuant to a binding written contract in effect on October 9, 1990, and at

all times thereafter until such issuance, or pursuant to an SEC or similar state

registration statement filed before such date and the stock is issued within 90

days of the filing.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment. In ad-

dition, the conference agreement provides that the provision does not apply to

stock issued after October 9, 1990, pursuant to a plan filed before October 10,

1990, in a title 11 or similar case.

c. Expand and clarify information reporting and allocation rules for certain
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acquisitions

Present Law

Special allocation and information reporting rules apply to applicable asset ac-

quisitions (sec. 1060). The information reporting rules of section 1060 do not ap-

ply to an acquisition of a trade or business which is structured as a stock ac-

quisition if the transferee does not elect under section 338 to treat the stock

purchase as an asset acquisition. It is unclear, however, whether these reporting

rules apply to such a stock acquisition if a section 338 election or a section

338(h)(10) election is made.

Courts apply different standards in determining whether a party to a sale of a

business can assert an allocation of consideration to *2801 assets that is incon-

sistent with the allocation contained in a written agreement. In the Danielson

case, the Third Circuit held that a party could refute a purchase price allocation

only if the proof would be admissible in an action to show unenforceability be-

cause of mistake, undue influence, fraud, or duress.

House Bill

The House bill provides that in the case of a stock purchase where a section

338(h)(10) election is made, the purchasing corporation and the selling consolid-

ated group must report information with respect to the consideration received in

the transaction at such times and in such manner as may be provided in regulations

under section 338. The committee report clarifies that, in general, the reporting

and allocation rules of section 1060 do not apply in any case in which a stock

purchase is treated as an asset purchase under section 338.

In addition, the House bill provides that where a person holds at least 10 per-

cent of the value of an entity and both transfers an interest in the entity and

also enters into an employment contract, covenant not to compete, royalty or lease

agreement or other agreement with the transferee, such person and the transferee

must report information concerning the transaction at such time and in such manner

as the Secretary may require.

Finally, the House bill provides that a written agreement regarding the alloca-

tion of consideration to, or the fair market value of, any of the assets in an ap-

plicable asset acquisition will be binding on both parties for tax purposes, un-

less the parties are able to refute the allocation or valuation under the stand-

ards set forth in the Danielson case.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment. In ad-
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dition, the conferees are aware that the information reporting rules under section

1060 may, in certain circumstances, duplicate the reporting requirements under

section 6050J (relating to foreclosures and abandonments of security). Thus, the

conferees intend that if a lender is required to report under section 6050J upon

the foreclosure of property, no reporting is required under section 1060 by the

lender, provided that no allocation is required to be made (under the residual

method required by section 1060) to goodwill or going concern value. The conferees

do not intend to limit the Secretary's authority under section 6050J. In particu-

lar, the conferees do not intend to limit the Secretary's authority to: (1) re-

quire reporting under section 6050J of information that is similar to that re-

quired under section 1060; or (2) exempt borrowers and lenders that are required

to report under section 6050J from the reporting rules of section 1060.

*2802 d. Expand the definition of a corporate equity reduction transaction

for purposes of limiting certain NOL carrybacks

Present Law

The ability of a C corporation to obtain refunds of taxes paid in prior years by

carrying back net operating losses (NOLs) is limited in cases where the losses are

created by interest deductions allocable to a corporate equity reduction transac-

tion ("CERT"). A CERT includes the acquisition of 50 percent or more of the vote

or value of the stock of another corporation. However, a CERT does not include the

acquisition of the stock of another corporation (1) that, immediately before the

acquisition, was a subsidiary of an affiliated group, or (2) with respect to which

an election under section 338 was made to treat the stock acquisition as an asset

acquisition.

House Bill

The House bill repeals the exception to the definition of a CERT relating to the

acquisition of the stock of another corporation which, immediately before the ac-

quisition, was a member of an affiliated group (other than the parent of such

group). The provision is effective for acquisitions on or after October 10, 1990,

unless pursuant to a binding written contract in effect before and on such date

and at all times thereafter until such acquisition.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

e. Clarify treatment of debt exchanges
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Present Law

Income from the cancellation of indebtedness

In general.-Gross income includes income from the cancellation of indebtedness

(COD). Taxpayers in title 11 cases and insolvent debtors generally exclude COD

from income but reduce tax attributes by the amount of COD created on the dis-

charge of debt. The amount of COD excluded from income by an insolvent debtor not

in a title 11 case cannot exceed the amount by which the debtor is insolvent. For

all taxpayers, the amount of COD generally is the difference between the adjusted

issue price of the debt being cancelled and the amount used to satisfy such debt.

The COD rules generally apply to the exchange of an old obligation for a new ob-

ligation, including a modification of the old debt that is treated as an exchange

(a debt-for-debt exchange).

Treatment of stock-for-debt exchanges.-For purposes of determining COD, if a

debtor corporation transfers stock to a creditor in satisfaction of debt, the cor-

poration is treated as having satisfied the debt with an amount of money equal to

the fair market value of the stock. However, taxpayers in title 11 cases and in-

solvent debtors *2803 generally may issue stock in satisfaction of debt without

creating COD (the stock-for-debt exception).

Original issue discount rules

The issuer of a debt instrument with original issue discount (OID) generally ac-

crues and deducts the discount, as interest, over the term of the instrument on an

economic accrual basis. The holder of an OID instrument also includes the amount

of OID in income on an economic accrual basis. Original issue discount is the ex-

cess of the stated redemption price at maturity over the issue price of a debt in-

strument. For purposes of the OID rules, the issue price of a debt instrument that

is issued for property generally is determined by reference to fair market value

if either the debt instrument or the property for which it was issued is publicly

traded (sec. 1273(b)(3)). If neither the debt instrument nor the property for

which it is issued is publicly traded, the issue price of the instrument generally

is its stated principal amount, provided the instrument has adequate stated in-

terest. If the debt instrument lacks adequate stated interest, the issue price of

the instrument generally is determined by using the applicable Federal rate to

discount all payments due under the instrument (sec. 1274). Finally, for debt-

for-debt exchanges in a reorganization, the issue price of a new debt instrument

is not less than the adjusted issue price of the old debt instrument (sec.

1275(a)(4)). In certain other cases, issue price is equal to stated redemption

price at maturity (sec. 1273(b)(4)).

House Bill

Debt-for-debt exchanges
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Under the House bill, for purposes of determining the amount of COD of a debtor

that issues a new debt instrument in satisfaction of an old debt, such debtor will

be treated as having satisfied the old debt with an amount of money equal to the

issue price of the new debt. For this purpose, the issue price of the new obliga-

tion will be determined under the general rules applicable to debt instruments is-

sued for property (i.e., secs. 1273(b) and 1274). For debt instruments subject to

section 483 (rather than sec. 1274), the issue price as determined under section

1273(b)(4) is reduced to exclude unstated interest for purposes of determining

COD.

In addition, the reorganization exception in section 1275(a)(4) of the OID rules

is repealed. Thus, either or both COD or OID may be created in a debt-for-debt ex-

change that qualifies as a reorganization, so long as the exchange qualifies as a

realization event under section 1001 for the holder. The provision does not change

the present-law rules of section 354, 355, or 356 regarding the amount of gain or

loss recognized or not recognized in a reorganization. The repeal of section

1275(a)(4) will be applicable to the holder as well as the issuer of the new debt

instrument for purposes of determining the issue price of the new debt instrument

received in a debt-for-debt exchange.

*2804 Stock-for-debt exchanges

The House bill also repeals the stock-for-debt exception for title 11 cases and

insolvent debtors for taxpayers that issue disqualified stock in exchange for

debt. For this purpose, disqualified stock is any stock with a stated redemption

price and that either has a fixed redemption date, is callable by the issuer, or

is puttable by the holder. In addition, disqualified stock will not be considered

to be stock for purposes of the de minimis rule of section 108(e)(8).

Effective date

The provision generally is effective for debt-for-debt or stock-for-debt ex-

changes occurring on or after October 10, 1990. The provision does not apply to an

exchange that is pursuant to a written binding contract in effect on October 9,

1990, and all times thereafter before the exchange. The provision does not apply

to an exchange that is pursuant to a tender offer or exchange offer filed with the

Securities and Exchange Commission before October 10, 1990. The provision does not

apply to an exchange that is pursuant to an offer the material terms of which were

described in a written public announcement before October 10, 1990, and which was

the subject of a prior filing with the Securities and Exchange Commission, and

which is subsequently filed with the Securities and Exchange Commission before

January 1, 1991.

In addition, the provision does not apply to an exchange resulting from a pro-

ceeding in a title 11 or similar case that had been filed before October 10, 1990.

Senate Amendment
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The Senate amendment generally follows the House bill. However, under the Senate

amendment, the provision does not apply to an exchange that is pursuant to a

transaction the material terms of which were described in a written public an-

nouncement before October 10, 1990, and which was the subject of a prior filing

with the Securities and Exchange Commission, and which is subsequently filed with

the Securities and Exchange Commission before January 1, 1991.

Conference Agreement

The conference agreement generally follows the House bill as modified by the

Senate amendment.

The conference agreement also modifies the effective date provisions. Under the

agreement, the provision generally is effective for debt instruments issued, or

stock transferred, after October 9, 1990, in satisfaction of any indebtedness. The

provision does not apply to a debt issuance or a stock transfer that is pursuant

to a written binding contract in effect on October 9, 1990, and all times there-

after before such issuance or transfer. The provision does not apply to a debt is-

suance or a stock transfer that is pursuant to a transaction that was described in

documents filed with the Securities and Exchange Commission before October 10,

1990. The provision does not apply to a debt issuance or a stock transfer that is

pursuant to a transaction the material terms of which were described in a written

*2805 public announcement before October 10, 1990, and which was the subject of a

prior filing with the Securities and Exchange Commission, and which is the subject

of a subsequent filing with the Securities and Exchange Commission before January

1, 1991.
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The conferees recognize that, with respect to debt restructurings, documents

filed with the Securities and Exchange Commission may not initially describe all

the final terms relevant to the instruments to be issued in connection with such

filings. Amendments or supplements may be required in response to certain market

conditions, comments by the Securities and Exchange Commission, continuing negoti-

ations with bondholders, and otherwise. The conferees intend that the transition

rules provided in this provision would continue to apply in those instances.

Finally, the provision does not apply to an issuance or transfer in a title 11

or similar case which was filed before October 10, 1990.

5. MODIFY RULES RELATING TO INTEREST PAID BY CORPORATIONS TO THE IRS ON TAX

OBLIGATIONS

Present Law

In general, corporations are allowed an income tax deduction for all interest

paid or accrued, including interest on tax obligations.

Individuals are not permitted to deduct personal interest. For this purpose,

personal interest includes interest on underpayments of the individual's income

taxes, even if all or a portion of the individual's income is attributable to a

trade or business.

Interest is charged on the underpayment of tax. The underpayment rate is the sum

of the short-term Federal rate plus 3 percentage points.

House Bill

No provision.

Senate Amendment

The Senate amendment denies corporations a deduction for interest attributable

to periods after 30 days after the earlier of the furnishing of a notice of pro-

posed deficiency (commonly called a 30-day letter) or the furnishing of a stat-

utory notice of deficiency issued pursuant to section 6212 (commonly called a

90-day letter). In the case of an underpayment of a tax other than an income tax,

a notice provided by the IRS that is similar to these notices is treated simil-

arly.

The provision is effective for interest attributable to periods beginning on or

after January 1, 1991, regardless of the taxable period (if any) to which the un-

derlying tax may relate.

Conference Agreement

The conference agreement establishes an underpayment rate equal to the sum of
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the short-term Federal rate plus 5 percentage points (the "AFR plus 5 rate"). The

AFR plus 5 rate is applicable to C corporations for purposes of determining the

rate of interest attributable to periods after the 30th day following the earlier

of the *2806 furnishing of a notice of proposed deficiency (commonly called a

30-day letter) or the furnishing of a statutory notice of deficiency issued pursu-

ant to section 6212 (commonly called a 90-day letter). In the case of an underpay-

ment of a tax other than an income tax, a notice provided by the IRS that is sim-

ilar to these notices is treated similarly. For example, a notice under section

6303 is one type of similar notice.

The AFR plus 5 rate applies to the amount determined to be the underpayment, re-

gardless of the amount of tax assessed in the 30-day letter, 90-day letter, or

other notice.

The AFR plus 5 rate does not apply to the interest charges that the taxpayer

timely assesses against itself in return for using a method of tax accounting or

reporting that defers the payment of tax. For example, the AFR plus 5 rate does

not apply to the interest charges relating to installment obligations of nondeal-

ers (sec. 453A(c)) or passive foreign investment companies (sec. 1291(c)).

The AFR plus 5 rate does not apply to any underpayment of a tax for any taxable

period if the underpayment is $100,000 or less. Underpayments of different types

of taxes (e.g., income taxes and employment taxes) as well as underpayments relat-

ing to different taxable periods would not be added together for purposes of de-

termining the $100,000 threshold.

Under present law, the Secretary has the authority to credit the amount of any

overpayment against any liability under the Code (sec. 6402). To the extent a por-

tion of tax due is satisfied by a credit of an overpayment, no interest is imposed

on that portion of the tax (sec. 6601(f)). The Secretary should implement the most

comprehensive crediting procedures under section 6402 that are consistent with

sound administrative practice.

The provision is effective for purposes of determining interest for periods

after December 31, 1990, regardless of the taxable period (if any) to which the

underlying tax may relate.

6. EMPLOYMENT TAX PROVISIONS

a. Increase dollar limitation on amount of wages and self-employment income

subject to the Medicare hospital insurance payroll tax

Present Law

As part of the Federal Insurance Contributions Act (FICA), a tax is imposed on

employees and employers up to a maximum amount of employee wages. The tax is com-

prised of two parts: old-age, survivor, and disability insurance (OASDI) and Medi-

care hospital insurance (HI). For wages paid in 1990 to covered employees, the HI

tax rate is 1.45 percent on both the employer and the employee on the first

$51,300 of wages and the OASDI tax rate is 6.2 percent on both the employer and

H.R. CONF. REP. 101-964 Page 1084
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS1291&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6402&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS6402&FindType=L


the employee on the first $51,300 of wages.

Under the Self-Employment Contributions Act of 1954 (SECA), a tax is imposed on

an individual's self-employment income. The self-employment tax rate is the same

as the total rate for employers and employees (i.e., 2.9 percent for HI and 12.40

percent for OASDI). For 1990, the tax is applied to the first $51,300 of self-

employment income and, in general, the tax is reduced to the extent *2807 that the

individual had wages for which employment taxes were withheld during the year.

The cap on wages and self-employment income subject to FICA and SECA taxes is

indexed to changes in the average wages in the economy. In 1991, the amount of

wages or self-employment income subject to the tax will be $53,400.

House Bill

The House bill increases the cap on wages and self-employment income considered

in calculating HI tax liability to $100,000. As under present law, for years be-

ginning after 1991, this cap is indexed to changes in the average wages in the

economy. The OASDI wage cap remains at the level provided under present law.

The provision is effective on January 1, 1991.

Senate Amendment

The Senate amendment is the same as the House bill, except that the cap con-

sidered in calculating HI tax liability is increased to $89,000.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment except

that the cap considered in calculating HI tax liability is increased to $125,000.

b. Extend Medicare coverage of, and application of hospital insurance tax to,

all State and local government employees

Present Law

Before enactment of the Consolidated Omnibus Reconciliation Act of 1985

(COBRA), State and local workers were covered under Medicare only if the State and

the Secretary of Health and Human Services entered into a voluntary agreement

providing for coverage under the social security and Medicare programs (OASDI and

HI). In COBRA, the Congress extended Medicare coverage (and the corresponding hos-

pital insurance payroll tax) on a mandatory basis to State and local government

employees (other than students) hired after March 31, 1986.

For wages paid in 1990 to Medicare-covered employees, the total HI tax rate is

2.9 percent of the first $51,300 of wages. In 1991, the amount of wages subject to

tax will be $53,400. The tax is divided equally between the employer and the em-

ployee.
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House Bill

No provision.

Senate Amendment

The Senate amendment requires coverage of all employees of State and local gov-

ernments under Medicare without regard to the employee's date of hire. The

2.9-percent HI payroll tax rate is phased in with respect to newly covered State

and local government *2808 employees so that the tax rate is 1.6 percent in 1992,

2.7 percent in 1993, and 2.9 percent in 1994 and thereafter. The present-law stu-

dent exception is retained with respect to students employed in public schools,

colleges, and universities. As under present law, coverage may be provided to such

individuals at the option of the State government.

In the case of certain employees who are required to pay the HI tax as a result

of the provision and who meet certain other requirements, State and local service

prior to the effective date of the provision is deemed to have been covered by the

HI tax for purposes of determining Medicare eligibility. Prior State and local

service is counted regardless of whether such service was continuous.

Under the provision, the HI trust fund is reimbursed from the general fund of

the Treasury for any additional cost arising by reason of this provision.

The Secretary of Health and Human Services is required to provide a process by

which employees may provide evidence of prior State and local governmental service

if such service is necessary to qualify for coverage under the program.

The provision is effective with respect to services performed after December 31,

1991.

Conference Agreement

The conference agreement does not include the Senate amendment.

c. Extend social security coverage (OASDHI) to State and local government

employees not covered by a public employee retirement program

Present Law

Under present law, employees of State and local governments are covered under

social security by voluntary agreements entered into by the States with the Sec-

retary of Health and Human Services (HHS). After a State has entered into such an

agreement, it may decide, or permit its political subdivisions to decide, whether

to include particular groups of employees under the agreement. All States have

entered into such agreements. The extent of coverage is high in some States and

limited in others. Nationally, about 72 percent of State and local workers are

covered by social security.

With certain exceptions, a State has broad latitude to decide which groups of

State and local employees are covered under its agreement. In some cases in which
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States have elected not to provide coverage, a part of the workforce does not par-

ticipate in any public retirement plan.

For 1990, the social security (Old Age, Survivors, and Disability Insurance) tax

rate is 6.2 percent of covered wages up to $51,300 and is imposed on both the em-

ployer and employee (for a total of 12.40 percent). In 1991, the amount of wages

subject to tax is $53,400.

As part of the Federal Insurance Contributions Act (FICA), a Medicare hospital

insurance tax is imposed (HI). For wages paid in *2809 1990 to covered employees,

the HI tax rate is 1.45 percent on both the employer and the employee on the first

$51,300 of wages.

House Bill

The House bill requires social security (Old Age, Survivors, and Disability In-

surance) coverage for State and local workers who are not covered by a State vol-

untary agreement or a retirement system in conjunction with their employment for

the State or local government and subjects the wages of such employees to the

OASDI tax under the Federal Insurance Contributions Act (FICA). An exception is

provided for students employed in public schools, colleges, and universities, for

whom coverage may, as under present law, be provided at the option of the State

government. This exception maintains parallel coverage rules for students employed

by public educational institutions and those employed by private schools, col-

leges, and universities.

A retirement system is defined as under the definition of retirement system in

the Social Security Act (42 U.S.C. sec. 418(b)(4)). Thus, a retirement system is

defined as a pension, annuity, retirement, or similar fund or system established

by a State or by a political subdivision thereof.

Whether an employee is a member (i.e., is a participant) of a retirement system

is based upon whether that individual actually participates in the program. Thus,

whether an employee participates is not determined by whether that individual

holds a position that is included in a retirement system. Instead, that individual

must actually be a member of the system. For example, an employee (whose job clas-

sification is of a type that ordinarily is entitled to coverage) is not a member

of a retirement system if he or she is ineligible because of age or service condi-

tions contained in the plan and, therefore, is required to be covered under social

security. Similarly, if participation in the system is elective, and the employee

elects not to participate, that employee does not participate in a system for pur-

poses of this rule, and is to be covered under the social security system.

The Secretary of the Treasury, in conjunction with the Social Security Adminis-

tration, is required to issue guidance in order to implement the purposes of this

provision.

The provision is effective with respect to services performed after December 31,

1990.

Senate Amendment
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The Senate amendment is the same as the House bill, except that the provision is

effective with respect to services performed after December 31, 1991.

Conference Agreement

The conference agreement follows the House bill and Senate amendment, except

that the provision is effective with respect to services performed after June 30,

1991.

As under the House bill and Senate amendment, an exception is provided for stu-

dents employed in public schools, colleges, and universities, *2810 for whom cov-

erage may, as under present law, be provided at the option of the State govern-

ment. The conference agreement also contains other exceptions as contained in the

House bill and Senate amendment (e.g., service by an election official or election

worker if the remuneration paid in a calendar year for such service is less than

$100).

The conference agreement follows the House bill and the Senate amendment with

respect to the definition of retirement system, except that the Secretary of the

Treasury and the Social Security Administration are authorized to provide guidance

under which a particular plan or class of plans will not be considered a retire-

ment system if such characterization is necessary to effectuate the purposes of

this provision.

The conference agreement follows the House bill and Senate amendment in that

whether an employee is a member (i.e., is a participant) of a retirement system is

based upon whether that individual actually participates in the program. Thus,

whether an employee participates is not determined by whether that individual

holds a position that is included in a retirement system. Instead, that individual

must actually be a member of the system. For example, an employee (whose job clas-

sification is of a type that ordinarily is entitled to coverage) is not a member

of a retirement system if he or she is ineligible because of age or service condi-

tions contained in the plan and, therefore, is required to be covered under social

security. Similarly, if participation in the system is elective, and the employee

elects not to participate, that employee does not participate in a system for pur-

poses of this rule, and is to be covered under the social security system.

Except as otherwise provided under the conference agreement, or in guidance pro-

mulgated by the Secretary of the Treasury, rules similar to those applicable in

determining whether an individual is an active participant for purposes of con-

tributing to an individual retirement account (Code sec. 219) apply in determining

whether a specific employee is a member of a retirement system.

The conference agreement extends Medicare coverage to, and applies the HI tax

with respect to the wages of, those employees (otherwise not already subject to

the HI tax) who become subject to OASDI by reason of this provision.

d. Extend Federal Unemployment Tax (FUTA) surtax
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Present Law

The Federal Unemployment Act (FUTA) imposes a gross employer tax of 6.2 percent

on the first $7,000 paid annually to each employee. This 6.2-percent rate includes

a temporary surtax of 0.2 percent. Employers in States meeting certain require-

ments and with no overdue Federal loans are eligible for a full 5.4-percentage

point credit, making the basic net FUTA tax rate 0.8 percent. The 0.2-percent sur-

tax is scheduled to expire for wages paid after 1990, after which the basic net

FUTA tax rate will be 0.6 percent.

*2811 House Bill

The House bill extends the 0.2-percent surtax imposed on employers under the

Federal Unemployment Tax Act (FUTA) through 1995.

The provision is effective with respect to wages paid on or after January 1,

1991.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

e. Increase in railroad retirement tier 2 payroll taxes

Present Law

Railroad employers, employees, and employee representatives are subject to a

payroll tax to fund tier 2 railroad retirement benefits. The tax rate is 4.90 per-

cent for employees, 16.10 percent for employers, and 14.75 percent for employee

representatives. In 1990, the tax is imposed on wages up to a maximum of $38,100.

In 1991, this wage base will be $39,600.

House Bill

No provision.

Senate Amendment

The Senate amendment increases the tier 2 tax rate by 0.10 percent for employees

(for a total rate of 5.00 percent), 0.30 percent for employers (for a total rate

of 16.40 percent), and 0.30 percent for employee representatives (for a total rate

of 15.05 percent).

The provision applies to compensation paid after December 31, 1990, in the case

H.R. CONF. REP. 101-964 Page 1089
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



of the employer tax and to compensation received after December 31, 1990, in the

case of the employee and employee representative taxes.

Conference Agreement

The conference agreement does not include the Senate amendment.

f. Payroll tax deposit stabilization

Present Law

Treasury regulations have established the system under which employers deposit

income taxes withheld from employees' wages and FICA taxes. The frequency with

which these taxes must be deposited increases as the amount required to be depos-

ited increases.

Employers are required to deposit these taxes as frequently as eight times per

month, provided that the amount to be deposited *2812 equals or exceeds $3,000.

These deposits must be made within three banking days after the end of the eighth-

monthly period.

Effective August 1, 1990, employers who are on this eighth-monthly system are

required to deposit income taxes withheld from employees' wages and FICA taxes by

the close of the applicable banking day (instead of by the close of the third

banking day) after any day on which the business cumulates an amount to be depos-

ited equal to or greater than $100,000 (regardless of whether that day is the last

day of an eighth-monthly period).

For 1990, the applicable banking day is the first. For 1991, the applicable

banking day is the second. For 1992, the applicable banking day is the third. For

1993 and 1994, the applicable banking day is the first. The Treasury Department is

given authority to issue regulations for 1995 and succeeding years to provide for

similar modifications to the date by which deposits must be made in order to min-

imize unevenness in the receipts effects of this provision.

House Bill

The House bill requires that deposits equal to or greater than $100,000 must be

made by the close of the next banking day for all years. Thus, no change from

present law is necessary for calendar year 1990, but for calendar years 1991 and

1992 deposits are accelerated. The regulatory authority provided to the Treasury

Department is repealed. The provision is effective for amounts required to be de-

posited after December 31, 1990.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement
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The conference agreement follows the House bill and the Senate amendment.

7. TRUSTS WITH FOREIGN GRANTORS

Present Law

A grantor who transfers property to a trust while retaining certain powers or

interests over the trust is treated as owner of the trust for income tax purposes

under the so-called "grantor trust rules." If a grantor or other person is treated

as the owner of a trust, the income and deductions of the trust are included dir-

ectly in the grantor's taxable income. The nominal grantor is not treated as the

grantor if another party is in fact the grantor.

House Bill

The House bill provides that a U.S. person who is a beneficiary of a trust is

treated as the grantor to the extent that the beneficiary transferred property,

directly or indirectly, to a foreign person who otherwise would have been treated

as the owner under the "grantor trust rules." This rule would apply even if the

beneficiary *2813 was not a U.S. person at the time of the transfer. For purposes

of the rule, annual gifts of less than $10,000 are disregarded.

The provision applies to any trust created after the date of enactment and any

portion of an existing trust that is attributable to amounts contributed after

that date.

Senate Amendment

No provision.

Conference Agreement

The conference agreement follows the House bill. The conferees intend that no

inference be drawn that would prevent a court from treating a person who is not

directly the grantor as the grantor under present-law trust rules.

E. EXTEND EXPIRING TAX PROVISIONS THROUGH 1991

1. ALLOCATION AND APPORTIONMENT OF RESEARCH AND EXPERIMENTAL EXPENDITURES

Present Law

Under a statutory rule, research and experimental expenditures are allocated as

follows: (1) expenses for research that is undertaken solely to meet certain legal

requirements imposed by a political entity and which cannot reasonably be expected

to generate income (beyond de minimis amounts) outside that entity's jurisdiction
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are allocated to income from sources in that jurisdiction; (2) remaining research

expenses which are conducted in the United States are allocated 64 percent to U.S.

source income, and such expenses which are conducted outside of the United States

are allocated 64 percent to foreign source income; and (3) remaining research ex-

penses are allocated and apportioned on the basis of either sales or gross income.

If gross income is used, however, the amount apportioned to foreign source income

can be no less than 30 percent of the amount that would be so apportioned under

the sales method.

Research expenses incurred by U.S. persons for activities conducted in space, in

Antarctica, or on or under water not within the jurisdiction (as recognized by the

United States) of a foreign country, U.S. possession, or the United States, are

allocated and apportioned in the same manner as if they were attributable to

activities conducted in the United States. Such expenses incurred by foreign per-

sons are allocated and apportioned as if they were attributable to activities con-

ducted outside the United States.

The statutory allocation rule is effective only for the taxpayer's first taxable

year beginning after August 1, 1989 and before August 2, 1990, and applies only to

that portion of research expenses treated as having been paid or incurred during

the first nine months of the first taxable year beginning after August 1, 1989 and

before August 2, 1990. In determining which research expenses for that year are

treated as paid or incurred in the first nine months of the year, research ex-

penses are treated as if paid or incurred ratably throughout the taxable year.

*2814 Research expenditures that are not covered by the effective date of the

statutory rule are allocated pursuant to Treasury regulations which were promul-

gated in 1977. Under those regulations, research and experimental expenditures are

generally allocated as follows: (1) expenses for research that is undertaken

solely to meet certain legal requirements imposed by a political entity and which

cannot reasonably be expected to generate income (beyond de minimis amounts) out-

side a single geographical source are allocated to income from that source; and

(2) remaining research expenses are generally apportioned to foreign source income

based on either (a) gross sales, except that a taxpayer using this method may

first apportion at least 30 percent of such expenses exclusively to the source

where over 50% of the taxpayer's research is performed; or (b) gross income, ex-

cept that expenses apportioned to U.S. and foreign source income using a gross in-

come method can not be less than 50% of the respective portions that would be ap-

portioned to each income grouping using a combination of the sales and place-

of-performance methods.

House Bill

No provision.

Senate Amendment

The Senate amendment extends the application of the statutory allocation rule so
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that it applies to the taxpayer's first two taxable years beginning after August

1, 1989, and on or before August 1, 1991. Thus, under the Senate amendment, the

statutory allocation rule applies to the remainder of the year covered by the 1989

Act as well as to the subsequent year.

Conference Agreement

The conference agreement follows the Senate amendment.

2. RESEARCH AND EXPERIMENTATION TAX CREDIT

Present Law

A 20-percent tax credit is allowed to the extent that a taxpayer's qualified re-

search expenditures for the current year exceed its base amount for that year. The

credit will not apply to amounts paid or incurred after December 31, 1990, and a

special rule to prorate qualified research expenditures applies in the case of any

taxable year which begins before October 1, 1990, and ends after September 30,

1990. [FN13] The 20-percent tax credit also applies to certain payments to uni-

versities for basic research.

House Bill

No provision.

*2815 Senate Amendment

The 20-percent incremental credit for qualified research expenditures and the

university basic research credit are extended through December 31, 1991. The spe-

cial rule to prorate research expenditures incurred during 1990 is repealed.

The provision is effective for taxable years beginning after December 31, 1989.

Conference Agreement

The conference agreement follows the Senate amendment.

3. EXCLUSION FOR EMPLOYER-PROVIDED EDUCATIONAL ASSISTANCE

Present Law

Under present law, an employee (including a self-employed individual) must in-

clude in income and wages, for income and employment tax purposes, the value of

educational assistance provided by an employer to the employee, unless (1) the

cost of such assistance qualifies as a deductible job-related expense of the em-

ployee (secs. 132, 162) or (2) the educational assistance is provided under an

educational assistance program that meets certain requirements (sec. 127).
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The exclusion for educational assistance benefits provided pursuant to an educa-

tional assistance program described in section 127 expired for taxable years be-

ginning after September 30, 1990. Only amounts paid before October 1, 1990, in a

taxable year beginning in 1990 are taken into account in determining the amount of

the exclusion.

No more than $5,250 of educational assistance benefits provided during any cal-

endar year can be excluded from the income of an employee. In addition, the exclu-

sion for educational assistance benefits does not apply to graduate level courses.

Specifically, the exclusion does not apply to any payment for, or the provision of

any benefits with respect to, any course taken by an employee who has a bachelor's

degree or is receiving credit toward a more advanced degree if the particular

course can be taken for credit by any individual in a program leading to a law,

business, medical, or other advanced academic or professional degree.

To the extent that employer-provided educational assistance is not excludable

from income because it exceeds the maximum dollar limitation or because of the

limitation on graduate-level courses, it may be excludable from income as a work-

ing condition fringe benefit (sec. 132(d)), provided the requirements of that sec-

tion are otherwise satisfied (e.g., the education is job related as defined under

sec. 162).

House Bill

No provision.

Senate Amendment

The Senate amendment extends the exclusion for employer-provided educational as-

sistance benefits through taxable years beginning *2816 before January 1, 1992.

The special rule limiting the exclusion in the case of a taxable year beginning in

1990 is repealed. In addition, the restriction on graduate level courses is re-

pealed.

The provision generally is effective for taxable years beginning after December

31, 1989, except that the repeal of the restriction on graduate level courses is

effective for taxable years beginning after December 31, 1990.

Conference Agreement

The conference agreement follows the Senate amendment.

4. EXCLUSION FOR EMPLOYER-PROVIDED GROUP LEGAL SERVICES; TAX EXEMPTION FOR

QUALIFIED GROUP LEGAL SERVICES ORGANIZATIONS

Present Law

Under present law, amounts contributed by an employer to a qualified group legal

services plan for an employee (or the employee's spouse or dependents) are ex-
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cluded from the employee's gross income for income and employment tax purposes

(sec. 120). The exclusion also applies to any services received by an employee (or

the employee's spouse or dependents) or any amounts paid to an employee under such

a plan as reimbursement for the cost of legal services for the employee (or the

employee's spouse or dependents). The exclusion is limited to an annual premium

value of $70. In order to be a plan under which employees are entitled to tax-free

benefits, a group legal services plan is required to fulfill certain requirements.

One such requirement is that group legal services benefits may not discriminate in

favor of highly compensated employees in certain respects.

The exclusion for group legal services benefits expired for taxable years begin-

ning after September 30, 1990. Only amounts paid before October 1, 1990, in tax-

able years beginning in 1990 for coverage before October 1, 1990, are taken into

account in determining the amount of the exclusion for the year.

In addition, present law provides tax-exempt status for an organization the ex-

clusive function of which is to provide legal services or indemnification against

the cost of legal services as part of a qualified group legal services plan (sec.

501(c)(20)). The tax exemption for such an organization expired for taxable years

beginning after September 30, 1990.

House Bill

No provision.

Senate Amendment

The Senate amendment extends the exclusion for employer-provided group legal

services and the tax exemption for qualified group legal services organizations

through taxable years beginning before January 1, 1992. In addition, the special

rule limiting the exclusion in the case of taxable years beginning in 1990 is re-

pealed.

The provision is effective for taxable years beginning after December 31, 1989.

*2817 Conference Agreement

The conference agreement follows the Senate amendment.

5. TARGETED JOBS TAX CREDIT

Present Law

A tax credit is available on an elective basis to employers of individuals de-

scribed in at least one of nine targeted groups. The nine groups consist of indi-

viduals who are either recipients of payments under means-tested transfer pro-

grams, economically disadvantaged (as measured by family income), or disabled. The

credit generally is equal to 40 percent of the first $6,000 of qualified first

year wages. A credit equal to 40 percent of up to $3,000 of wages to any disad-
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vantaged summer youth employees is also allowed. The employer's deduction for

wages must be reduced by the amount of the credit. The credit expired on September

30, 1990.

Present law also authorizes appropriations for administrative and publicity ex-

penses relating to the credit through September 30, 1990. These monies are to be

used by the Internal Revenue Service (IRS) and Department of Labor to inform em-

ployers of the credit program.

House Bill

No provision.

Senate Amendment

The Senate amendment extends the targeted jobs tax credit through December 31,

1991. Generally, the authorization for appropriations also is extended.

Conference Agreement

The conference agreement follows the Senate amendment. The conference agreement

also clarifies that an individual is to be treated as convicted, for purposes of

the credit, if a State court places him on probation without making a finding of

guilty (deferred adjudication). This clarification is made on a prospective basis

and no inference is intended by this clarification as to present law.

6. BUSINESS ENERGY TAX CREDITS

Present Law

Business energy tax credits were allowed through September 30, 1990, for three

types of energy property:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

House Bill

No provision.

*2818 Senate Amendment

The business energy tax credits are extended for qualified property which is

placed in service after September 30, 1990, through December 31, 1991.

Conference Agreement

The conference agreement follows the Senate amendment, with the modification

that the one-year extension of the business energy tax credits does not include
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ocean thermal property.

7. LOW-INCOME RENTAL HOUSING TAX CREDIT

Present Law

A tax credit is allowed in annual installments over 10 years for qualifying low-

income rental housing, which may be newly constructed or substantially rehabilit-

ated residential rental property. For most newly constructed and substantially re-

habilitated housing placed in service after 1987, the credit percentages are ad-

justed monthly to maintain a present value of the credit stream of 70 percent of

the total qualified expenditures. In the case of housing receiving other Federal

subsidies (including the use of the proceeds of tax-exempt bonds) and the acquisi-

tion of an existing building which is substantially rehabilitated, monthly adjust-

ments are made to maintain a present value of the credit stream of 30 percent of

the total qualified expenditures. Generally, that part of the building for which

the credit is claimed must be rented to qualified low-income tenants at restricted

rents for 15 years after the building is placed in service. In addition, a sub-

sequent additional 15-year period of low-income use is generally also required.

In order for a credit to be claimed with respect to a building, the building

owner generally must receive a credit allocation from the appropriate credit au-

thority. An exception is provided for property which is substantially financed

with the proceeds of tax-exempt bonds subject to the State's private-activity bond

volume limitation. The low-income housing credit is allocated by State or local

government authorities subject to an annual limitation for each State. The annual

State credit limitation was $1.25 per resident for years before 1990 and is

$0.9375 per resident for 1990.

House Bill

No provision.

Senate Amendment

The Senate amendment extends the low-income rental housing tax credit through

December 31, 1991. It also restores the credit allocation limit to $1.25 per State

resident for 1990 and makes several changes to the low-income credit. In addition,

the Senate amendment makes the following modifications.

Rights of first refusal

The amendment expands present law to provide that tenant cooperatives, resident

management corporations, qualified nonprofits, *2819 and governmental agencies, as

well as tenants acting individually, may have a right of first refusal to purchase

their units at the end of the compliance period.
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Definition of qualified nonprofit

The amendment provides that a qualified nonprofit organization must own

(directly or indirectly) an interest in the project throughout the compliance

period. Also, a qualified nonprofit organization (as determined by the State hous-

ing credit agency) may not be affiliated with or controlled by a for-profit organ-

ization.

10-year rule

The amendment provides an exception from the 10-year placed-in-service rule for

owner-occupied single family dwelling units that have had no use other than as a

principal residence for the owner thereof for the 10-year period before its place-

ment in service with respect to which the credit is claimed.

Compliance

The amendment provides that qualified allocation plans must include a procedure

for monitoring and reporting noncompliance to the IRS.

Intermediary costs

The requirement that the amount of intermediary costs be given the highest pri-

ority in allocating the credit is deleted from the qualified plan requirements and

is instead made a factor in project evaluations.

Gross rent limitation

For purposes of the gross rent rules, the amendment provides that FmHA's Section

515 program is to be treated comparably to the HUD Section 8 program.

Qualified census tracts

The amendment authorizes the Secretary of Housing and Urban Development (HUD) to

use data from census enumeration districts in lieu of data from census tracts in

situations where data from census tracts is unavailable.

Credit and HUD Section 8 programs

The amendment provides an exception from the denial of the credit in conjunction

with the Section 8 Moderate Rehabilitation program for funds disbursed under the

Stewart B. McKinney Homeless Assistance Act of 1988.

Units occupied by students

The amendment provides that dwelling units occupied by students receiving AFDC

payments do not fail to qualify for the credit.

Passive loss rules

H.R. CONF. REP. 101-964 Page 1098
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



The amendment modifies the $25,000 deduction equivalent allowance by removing

the $200,000 to $250,000 adjusted gross income *2820 phaseout range for the rehab-

ilitation tax credit in certain circumstances. This phaseout range is removed with

respect to any portion of the passive activity credit that is attributable to the

rehabilitation investment credit (within the meaning of section 48(o)) with re-

spect to a building for which a credit is determined under section 42 for such

year.

Effective dates

The amendments generally are effective for determinations made under section 42

with respect to housing credit dollar amounts allocated from State housing credit

ceilings for calendar years after 1990. For projects not subject to the credit al-

location limits, the amendments generally apply to buildings placed in service

after December 31, 1990.

The provisions relating to rights of first refusal, the definition of qualified

nonprofit, the 10-year rule, and units occupied by students are effective upon

date of enactment.

The provision relating to compliance monitoring and reporting procedures in

State allocation plans is effective for calendar years beginning after December

31, 1991.

The provision which removes the adjusted gross income limitation for rehabilita-

tion tax credits, in certain circumstances, under the passive loss rule is effect-

ive in taxable years ending after December 31, 1990, for property placed in ser-

vice for purposes of the rehabilitation tax credit after December 31, 1990. In ad-

dition, if the property is held through a partnership or other passthrough entity,

the taxpayer's interest in the partnership or other passthrough entity must have

been acquired after December 31, 1990.

Conference Agreement

The conference agreement follows the Senate amendment, with the following modi-

fications.

Rights of first refusal

The conference agreement follows the Senate amendment.

Definition of qualified nonprofit

The conference agreement follows the Senate amendment.

10-year rule

The conference agreement follows the Senate amendment.

Compliance
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The conference agreement follows the Senate amendment.

Intermediary costs

The conference agreement follows the Senate amendment.

Gross rent limitation

The conference agreement follows the Senate amendment.

Qualified census tracts

The conference agreement follows the Senate amendment.

*2821 Credit and HUD Section 8 programs

The conference agreement follows the Senate amendment with a modification. The

modification is to mandate a study to be undertaken jointly by the Secretary of

the Treasury and the Inspector General of the Department of Housing and Urban De-

velopment. The purpose of the study is to report on the combined use of the low-

income credit and Section 8 Moderate Rehabilitation funds and the effectiveness of

this provision in meeting the objectives of the low-income housing credit. Con-

gress is concerned about the use of the low-income credit with such funds in light

of previous allegations of questionable practices with the Section 8 Moderate Re-

habilitation program. The report is to be submitted to the House Ways and Means

Committee and the Senate Finance Committee by January 1, 1993.

Units occupied by students

The conference agreement follows the Senate amendment.

Passive loss rules

The conference agreement follows the House bill.

Election to accelerate credit

The conference agreement permits individual taxpayers, who held an interest in a

low-income housing credit property on October 26, 1990, to claim credits in tax-

able year 1990 with respect to that interest which are otherwise allowable in fu-

ture years. The election may increase the credit claimed in 1990 by up to 50 per-

cent of the otherwise allowable credit. This election is binding on all successors

in interest to the taxpayer. In the case of property owned by a partnership, the

election is made at the partnership level and is binding on all partners.

Allowable credits, in future years, for the same property are ratably reduced by

the additional amount of the credit claimed in 1990. For example, if a taxpayer

elected to claim an addition $70 of credit, with respect to a credit property

which is eligible for seven years of credit after 1990, then the allowable credit
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in each of the subsequent seven years is reduced by ten dollars per year.

Effective dates

The amendments generally are effective for determinations made under section 42

with respect to housing credit dollar amounts allocated from State housing credit

ceilings for calendar years after 1990. For projects not subject to credit alloca-

tion limits, the amendments generally apply to buildings placed in service after

December 31, 1990 but only with respect to bonds issued after December 31, 1990.

The provisions relating to rights of first refusal, the definition of a quali-

fied nonprofit, the 10-year rule, and units occupied by students are effective

upon the date of enactment.

The provision relating to compliance monitoring and reporting procedures in the

State allocation plans is effective after December 31, 1991.

*2822 The provision relating to the election to accelerate the credit is gener-

ally effective for taxable years ending after October 26, 1990.

The provision relating to bond-financed buildings in progress in the termination

year of the credit (section 42(o)) is effective for calendar years after 1989.

8. MORTGAGE REVENUE BONDS AND MORTGAGE CREDIT CERTIFICATES

Present Law

Qualified mortgage bonds (QMBs) generally are used to finance the purchase or

qualifying rehabilitation or improvement of single family, owner-occupied homes.

The recipients of QMB-financed loans must meet purchase price, income, and other

restrictions.

Qualified governmental units may elect to exchange qualified mortgage bond au-

thority for authority to issue mortgage credit certificates (MCCs). MCCs entitle

homebuyers to nonrefundable income tax credits for a specified percentage of in-

terest paid on mortgage loans on their principal residences. Once issued, an MCC

generally remains in effect as long as the residence being financed continues to

be the certificate-recipient's principal residence. MCCs generally are subject to

the same borrower eligibility requirements as QMBs.

Effective for loans originating after December 31, 1990, a portion of the QMB

and MCC subsidy (other than qualified home improvement loans) is recaptured upon

disposition of a house financed with an assisted loan within ten years. The amount

of the recapture is phased out for taxpayers who have resided in the home for more

than five years. The recapture is the lesser of fifty percent of the gain realized

on disposition or 1.25 percent of the initial loan principal multiplied by the

number of years (up to a maximum of 5 years) that the taxpayer has owned the home.

Recapture only applies to certain recipients whose income rises substantially

after the financing is received.

Authority to issue QMBs and to exchange private activity bond volume authority

for authority to issue MCCs expired on September 30, 1990.

H.R. CONF. REP. 101-964 Page 1101
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012823&DocName=26USCAS42&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS42&FindType=L


House Bill

No provision.

Senate Amendment

The Senate amendment extends the QMB and MCC programs through December 31, 1991.

It also delays the effective date of the recapture provision for one year. Spe-

cifically, the recapture provision becomes effective for loans originating or MCCs

issued after December 31, 1991, rather than loans originating or MCCs issued after

December 31, 1990.

Conference Agreement

The conference agreement follows the Senate amendment on the extension of au-

thority to issue QMBs and MCCs, but adopts certain modifications to the present

recapture rules in lieu of delaying the *2823 effective date of those rules as was

provided in the Senate amendment.

The conference agreement includes three principal modifications to the present-

law rules governing recapture of the subsidy provided by QMBs and MCCs. First, the

maximum recapture period is reduced from 10 years to 9 years. Second, the amount

recaptured is adjusted annually throughout this 9-year period rather than monthly.

Thus, the recapture amount is the lesser of: (1) 50 percent of the gain realized

on disposition or (2) a percentage of the imputed MRB or MCC subsidy (other than

qualified home improvement loans). The imputed subsidy limitation is 20 percent

for dispositions within one year after a homebuyer receives the MRB or MCC finan-

cing. The percentage increases to 40 percent in year two, 60 percent in year

three, 80 percent in year four, and 100 percent in year five. The imputed subsidy

limitation then is reduced to 80 percent in year six, 60 percent in year seven, 40

percent in year eight, 20 percent in year nine and zero thereafter. Third, the re-

capture provision's income adjustment exception is liberalized to determine the

5-percent-per-year inflation adjustment with compounding.

These modifications are effective as if included in the Technical and Miscel-

laneous Revenue Act of 1988.

9. QUALIFIED SMALL-ISSUE BONDS

Present Law

Interest on certain small issues of private activity bonds is exempt from tax if

at least 95 percent of the net proceeds of the bonds is to be used to finance man-

ufacturing facilities or certain land or property for first-time farmers

("qualified small-issue bonds").

The issuer of a qualified small-issue bond must receive an allocation from the

State private activity volume cap. Authority to issue qualified small-issue bonds

expired September 30, 1990.
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House Bill

No provision.

Senate Amendment

The Senate amendment extends authority to issue qualified small-issue bonds

through December 31, 1991.

Conference Agreement

The conference agreement follows the Senate amendment.

10. DEDUCTION FOR HEALTH INSURANCE COSTS OF SELF-EMPLOYED INDIVIDUALS

Present Law

Present law provides a deduction for 25 percent of the amounts paid for health

insurance for a taxable year on behalf of a self-employed individual and the indi-

vidual's spouse and dependents. The *2824 25-percent deduction is also available

to a more than 2-percent shareholder of an S corporation.

No deduction is allowable for any taxable year in which the self-employed indi-

vidual or eligible S corporation shareholder is eligible to participate (on a sub-

sidized basis) in a health plan of an employer of the self-employed individual (or

of such individual's spouse).

The 25-percent deduction expires for taxable years beginning after September 30,

1990. For taxable years beginning in 1990, the deduction is allowed only for

premiums paid for coverage before October 1, 1990. In addition, an individual's

earned income for the taxable year beginning in 1990 is pro rated in determining

the applicable deduction for such year.

House Bill

No provision.

Senate Amendment

The Senate amendment extends the 25-percent deduction for health insurance costs

of self-employed individuals through taxable years beginning before January 1,

1992. In addition, the special rule prorating the deduction for taxable years be-

ginning in 1990 is repealed.

The provision is effective for taxable years beginning after December 31, 1989.

Conference Agreement

The conference agreement follows the Senate amendment.
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11. ORPHAN DRUG TAX CREDIT

Present Law

A 50-percent tax credit is allowed for qualified clinical testing expenses in-

curred during the taxable year for human clinical tests of drugs for certain rare

diseases or conditions. Clinical testing expenses do not qualify for the credit

unless the drug previously has been approved for human testing by the Food and

Drug Administration (FDA), but the drug has not yet been approved for sale by the

FDA.

This tax credit expires after December 31, 1990.

House Bill

No provision.

Senate Amendment

The credit will be allowed for expenses incurred in qualified human clinical

testing after December 31, 1990, and before January 1, 1992.

Conference Agreement

The conference agreement follows the Senate amendment.

*2825 F. OTHER TAX INCENTIVE PROVISIONS

1. ENERGY INCENTIVE PROVISIONS

a. Credit for nonconventional fuels

Present Law

In general

Nonconventional fuels are eligible for a production credit that is equal to $3

per barrel or BTU oil barrel equivalent (adjusted for inflation). Qualified fuels

must be produced from a well drilled, or a facility placed in service, before

January 1, 1991. The production credit is available for qualified fuels sold be-

fore January 1, 2001.

Qualified fuels include (1) oil produced from shale and tar sands, (2) gas pro-

duced from geopressured brine, Devonian shale, coal seams, a tight formation, or

biomass, and (3) liquid, gaseous, or solid synthetic fuels produced from coal

(including lignite), including such fuels when used as feedstocks.

Gas produced from tight formations
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Under the nonconventional fuels production credit, qualifying gas produced from

a tight formation only includes gas the price of which is regulated by the United

States or for which the maximum lawful price is at least 150 percent of the ap-

plicable price under section 103 of the Natural Gas Policy Act of 1978 (P.L.

95-621). As a cumulative result of various legislative and regulatory actions that

have occurred since the section 29 credit was enacted, the credit presently is not

available to most gas produced from tight formations, and will no longer be avail-

able for any such gas as of January 1, 1993.

House Bill

No provision.

Senate Amendment

The January 1, 1991 drilled or placed-in-service date and the sunset date of

January 1, 2001 under section 29 are repealed, and the nonconventional fuels cred-

it is made permanent under the Senate amendment. For purposes of the credit, the

Senate amendment treats as qualifying tight formation gas any gas produced from a

tight formation (1) which is produced from a well drilled after December 31, 1990,

or (2) which, as of April 20, 1977, was committed or dedicated to interstate com-

merce. Wells producing gas that was not committed or dedicated to interstate com-

merce as of April 20, 1977, and thus was subject to decontrol under provisions of

the Natural Gas Policy Act of 1978, do not qualify for reinstatement of the credit

under the Senate amendment. The provisions related to natural gas produced from

tight formations apply to qualifying tight formation gas which is produced after

December 31, 1990.

*2826 Conference Agreement

The conference agreement generally follows the Senate amendment with the follow-

ing two modifications. First, rather than extending the section 29 credit perman-

ently, the conference agreement extends both the drilled or placed-in-service date

and the sunset date of the credit for two years. Thus, the credit will apply with

respect to qualified fuels which are produced from a well drilled before January

1, 1993, or produced in a facility placed in service before January 1, 1993, and

which are sold before January 1, 2003.

Second, the conference agreement specifies that the amount of credit allowable

under section 29 with respect to any qualifying production from an enhanced oil

recovery project must be reduced by the amount of general business credit claimed

with respect to that project for the taxable year or any prior taxable year that

is attributable to the enhanced oil recovery credit provided under a separate pro-

vision of the conference agreement.

b. Alcohol fuels credit, exemption, and tariff
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Present Law

An income tax credit of 60 cents per gallon is allowed to producers and blenders

of alcohol (190 or greater proof) used as fuel, sold at retail for use as fuel, or

mixed with fuel in a mixture used as fuel in a motor vehicle driven on highways.

Alcohol with a proof greater than 150 but less than 190 is allowed a credit of 45

cents per gallon. The alcohol fuels may be blended with gasoline, diesel fuel, or

special motor fuels. The income tax credit is scheduled to expire after December

31, 1992.

Alternatively, in lieu of the income tax credit, a 6-cents-per-gallon excise tax

exemption from excise taxes on gasoline, diesel fuel, or special motor fuels used

to finance the Highway Trust Fund is allowed on the sale of an alcohol fuel mix-

ture that consists of 10-percent alcohol fuel and 90-percent motor fuel. The ex-

cise tax exemption terminates after September 30, 1993.

In addition, a tariff of 15.85 cents per liter (metric equivalent of 60 cents

per gallon) of imported alcohol fuel is levied to offset the domestic alcohol

fuels tax credit and excise tax exemption. Certain quantities of alcohol fuel may

be imported duty-free from Caribbean Basin Initiative (CBI) countries, if the al-

cohol fuel meets statutory requirements with respect to value added in the CBI.

Imports of ETBE (ethyl tertiary butyl ether) enter with a duty rate of 6.66 cents

per liter. The three import provisions terminate after December 31, 1992 (except

that the ETBE tariff also expires on an earlier date, if any, that Treas. Reg.

1.40-1 is withdrawn or declared invalid).

House Bill

No provision.

*2827 Senate Amendment

A new 10-cents-per-gallon income tax credit is allowed for production of up to

15 million gallons per year of ethanol by an eligible small ethanol producer,

defined as a person with a productive capacity for alcohol not in excess of 20

million gallons of alcohol per year. Appropriate anti-abuse rules are included (1)

to recapture the credit in event of failure to use ethanol or an ethanol fuel mix-

ture as fuel and (2) to prevent the credit from benefiting directly or indirectly

any producer with a productive capacity in excess of 20 million gallons of alcohol

per year or any person with respect to more than 15 million gallons of ethanol per

year.

The income tax credit of 60 cents per gallon for ethanol fuels or ethanol fuel

mixtures is decreased to 55 cents per gallon for 190 or greater proof ethanol. The

credit for 150 to 190 proof ethanol is reduced from 45 cents to 40 cents per gal-

lon.

The excise tax exemption is reduced from 6 cents per gallon to 5.5 cents per

gallon for a 10-percent ethanol fuel/90-percent motor fuel mixture.
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The credit and the excise tax exemption for alcohol fuels and alcohol fuel mix-

tures are extended through December 31, 2000, and September 30, 2000, respect-

ively. In addition, at any time prior to January 1, 2001, the credit and the ex-

cises tax exemption will terminate, or will be reinstituted, at the same time that

the Highway Trust Fund financing rates under the motor fuels excise taxes expire,

are terminated, or are reinstituted. Unused credits may be carried forward only

for two taxable years after termination of the credit.

Appropriate adjustments are made in the tariff schedules to reduce the tariff on

ethanol from 15.85 cents per liter to 14.53 cents per liter. These adjustments

conform the tariff rate to the reduced income tax credit of 55 cents per gallon.

The tariff and the CBI exemption terminate after September 30, 2000, and in the

case of ETBE, the earlier date, if any, on which Treas. Reg. sec. 1.40-1 is with-

drawn or declared invalid. The tariff rate is inapplicable during any period when

the Highway Trust Fund financing rate is not in effect.

The provisions of the Senate amendment are effective after December 31, 1990.

Conference Agreement

The conference agreement follows the Senate amendment with modifications.

The additional alcohol fuels credit of 10 cents per gallon is made available to

producers with annual production capacity of up to 30 million (instead of 20 mil-

lion) gallons of alcohol. The ethanol blender credit is reduced to 54 cents per

gallon, and the ethanol exemption from the gasoline tax is reduced to 5.4 cents

per gallon of gasohol mixture. Corresponding adjustments are made to the tariffs

on ethanol and ETBE. The tariff on ethanol will decrease to 14.27 cents per liter

(11.34 cents per liter on imports from Canada) and the tariff on ETBE will de-

crease to 5.99 cents per liter (4.76 cents per liter on imports from Canada).

*2828 The conference agreement modifies the anti-abuse rules in the Senate

amendment to provide that in the case of flow-thru entities, the productive capa-

city limitation will be applied at both the entity and interest holder levels.

The conference agreement includes an extension of the tax and tariff provisions

relating to ethanol. As under present law, the tariff provision on ETBE would

cease to have effect in the event that Treasury regulation sec. 1.40-1 (relating

to ETBE) is withdrawn or judicially declared invalid. The conferees intend that no

inference be drawn as to Congressional acquiescence in such regulation under

present law.

c. Tax credit for costs attributable to enhanced oil recovery projects and

qualified exploratory costs

Present Law

Enhanced oil recovery

Under present law, no tax credit is allowed for costs related to enhanced oil

recovery projects (generally these projects are referred to as tertiary recovery
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projects).

Exploratory drilling costs

Under present law, an operator who pays or incurs intangible drilling or devel-

opment costs ("IDCs") in the development of a domestic oil or gas property may

elect either to expense or capitalize such amounts. If a taxpayer elects to ex-

pense IDCs, the taxpayer deducts the amount of the IDC as an expense in the tax-

able year the cost is paid or incurred. Generally, if IDCs are not expensed, but

are capitalized, they can be recovered through depletion or depreciation, as ap-

propriate, or under a special election, they may be amortized over a 60- month

period. In the case of a nonproductive well ("dry hole"), IDCs may be deducted, at

the election of the operator, as an ordinary loss in the taxable year in which the

dry hole is completed. In the case of an integrated oil company, 30 percent of the

IDCs on productive wells must be capitalized and amortized over a 60-month period.

House Bill

No provision.

Senate Amendment

General rule

The Senate amendment adds a new domestic energy exploration and production tax

credit as a component of the general business credit. The exploration and produc-

tion credit is equal to 15 percent of qualified costs attributable to qualified

enhanced oil recovery ("EOR") projects and to certain exploratory drilling in the

United States. To the extent that a credit is allowed for these costs, the taxpay-

er must reduce the amount otherwise deductible or required to be capitalized and

recovered through depreciation, depletion, or amortization, as appropriate, with

respect to these costs.

*2829 The amount of the exploration and production credit is to be reduced in a

taxable year following a calendar year during which the average price of crude oil

exceeds $28 (adjusted for inflation). The credit will be reduced ratably over a $6

phaseout range.

Tax credit base

One component of the exploration and production credit base consists of quali-

fied enhanced oil recovery costs. This term includes the following costs which are

paid or incurred with respect to a qualified domestic EOR project: (1) the cost of

tangible property which is an integral part of the project and with respect to

which depreciation or amortization is allowable; (2) intangible drilling and de-

velopment costs with respect to which a taxpayer may make an election to deduct

under section 263(c); and (3) the cost of tertiary injectants with respect to

which a deduction is allowable under section 193.
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The second component of the exploration and production credit base includes

qualified exploratory costs attributable to domestic exploratory drilling. The

term qualified exploratory costs generally means intangible drilling and develop-

ment costs of a taxpayer other than an integrated oil company that the taxpayer

may elect to deduct under section 263(c), and that are paid or incurred in connec-

tion with the drilling of an exploratory well located in the United States.

However, qualified exploratory costs do not include any cost related to the ac-

quisition, construction, transportation, erection, or installation of an offshore

platform. Nor do they include costs incurred after the commencement of the in-

stallation of the production string of casing.

Effective date

The enhanced oil recovery portion of the exploration and production credit is

effective for taxable years beginning after December 31, 1990, with respect to

costs paid or incurred in EOR projects begun or significantly expanded after that

date. The exploratory drilling portion of the exploration and production credit is

effective for taxable years beginning after December 31, 1990, for costs paid or

incurred after that date.

Conference Agreement

The conference agreement generally follows the Senate amendment, with the modi-

fication that the credit applies only to qualified enhanced oil recovery costs.

That is, the conference agreement does not include qualified exploratory costs in

the credit base.

In addition, the conference agreement incorporates several other modifications

to the Senate amendment. Nine tertiary recovery methods were listed in the June

1979 Department of Energy regulations (section 212.78(c)). The conferees intend

that a project employing one of these listed methods generally be considered a

qualified enhanced oil recovery project. In addition, for purposes of the enhanced

oil recovery credit, immiscible non-hydrocarbon gas displacement generally is con-

sidered a qualifying tertiary recovery method, even if the gas injected is not

carbon dioxide. By inclusion of this additional qualifying method, the conferees

intend no inference *2830 regarding whether the costs of these injectants are de-

ductible under section 193. The Secretary of the Treasury is granted the authority

under the conference agreement to clarify the scope and parameters of the listed

tertiary recovery methods for application of the enhanced oil recovery credit

(e.g., the Secretary may re-examine the use of polymer-augmented water flooding

and may distinguish situations in which this method is appropriately treated as a

tertiary recovery method from situations in which it is not). In addition, the

Secretary is given discretion to add to the list of qualifying methods to take in-

to account advances in enhanced oil recovery technology. The conferees expect that

the Secretary will issue regulations regarding the enhanced oil recovery credit in

a timely manner.

Under the conference agreement, one component of the base of the enhanced oil
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recovery credit is intangible drilling costs with respect to which the taxpayer

may elect to deduct under section 263(c). The conferees wish to clarify that in

the case of an integrated oil company, the credit base includes those intangible

drilling costs which the taxpayer is required to capitalize under section

291(b)(1).

d. Modification of percentage depletion rules

Present Law

In general

Under present law, certain persons owning economic interests in domestic oil and

gas producing properties may deduct an allowance for depletion in computing tax-

able income. The percentage depletion allowance for oil and gas is computed as a

fixed percentage (i.e., 15 percent) of the taxpayer's gross income from the oil or

gas property.

Net income limitation

The allowance for percentage depletion is subject to a net income limitation;

that is, the deduction for percentage depletion is limited (on a property-

by-property basis) to an amount not in excess of 50 percent of the taxpayer's net

taxable income from the property, computed without a deduction for depletion.

Transferred property limitation

The allowance for percentage depletion generally does not apply to interests in

oil or gas properties that were transferred after December 31, 1974 by one taxpay-

er to another if, at the time of the transfer, the principal value of the property

had been demonstrated by prospecting, exploration, or discovery work.

House Bill

No provision.

*2831 Senate Amendment

Net income limitation

Under the Senate amendment, the net income limitation on oil and gas percentage

depletion is increased from 50 percent to 100 percent of the net income from the

property.

Transferred property limitation

The Senate amendment repeals the prohibition on claiming percentage depletion on

transferred proven oil and gas properties.
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Percentage depletion on marginal production

In addition, under the Senate amendment, the statutory percentage depletion rate

will be increased by one percent (subject to a maximum rate increase of 10 per-

cent) for each whole dollar that the average domestic wellhead price of crude oil

for the immediately preceding calendar year is less than $20 per barrel (not to be

adjusted for inflation). This provision of the Senate amendment applies only to

interests in marginally producing oil and gas wells (i.e., stripper wells or wells

that produce heavy oil) held by independent producers or royalty owners.

Effective dates

The provisions related to the net income limitation and the percentage depletion

rate for marginal properties are effective for taxable years beginning after

December 31, 1990. The provision repealing the transfer rule is effective for

property transfers occurring after October 11, 1990.

Conference Agreement

The conference agreement generally follows the Senate amendment, subject to the

following modification and clarification.

The conference agreement modifies the manner in which marginal production is

defined for purposes of the provision of the Senate amendment that increases the

rate of percentage depletion on such production in certain cases. (In addition,

this modified definition applies to the provision of the conference agreement that

provides a special deduction from alternative minimum taxable income for percent-

age depletion attributable to marginal production.)

Under the conference agreement, the term marginal production includes (1) crude

oil and natural gas produced from a domestic stripper well property, and (2) oil

produced from a domestic property, substantially all of the production from which

during the year is heavy oil (i.e., oil that has a weighted average gravity of 20

degrees API or less corrected to 60 degrees Fahrenheit). A stripper well property

is any oil or gas producing property which produces a daily average of 15 or less

equivalent barrels of oil and gas per producing oil or gas well on such property

in the calendar year during which the taxpayer's taxable year begins.

The determination of whether a property qualifies as a stripper well property

under the conference agreement shall be made separately for each calendar year.

The fact that a property does or does not qualify as a stripper well property for

one year shall not affect *2832 the determination of the status of that property

for a subsequent year. The stripper well property determination is to be made by a

taxpayer for each separate property interest, as defined under section 614, held

by the taxpayer during a calendar year. The determination is to be based on the

total amount of production from all producing wells that are treated as part of

the same property interest of the taxpayer. For this purpose, a well is considered

a producing well only if it produces more than an insignificant amount of oil or

gas during the calendar year. A property qualifies as a stripper well property for
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a calendar year only if the wells on such property were producing during that

period at their maximum efficient rate of flow.

Where a taxpayer's property consists of a partial interest in one or more oil or

gas producing wells, the determination of whether the property is a stripper well

property or a heavy oil property shall be made with respect to total production

from such wells, including the portion of total production attributable to owner-

ship interests other than the taxpayer's.

The conference agreement clarifies the application of the marginal property de-

termination with respect to a taxpayer with a taxable year other than the calendar

year. In such a case, the taxpayer must determine whether its property interest

qualifies as a stripper well property or a heavy oil property on the basis of pro-

duction from the producing wells on the property during the calendar year. If a

property qualifies as a stripper well or heavy oil property for a calendar year,

then the taxpayer's share of production from that property for its taxable year

beginning in that calendar year will qualify as marginal production. If in the

following calendar year the property does not satisfy the definition of a stripper

well property, then the taxpayer's share of production from that property for its

following taxable year will not be treated as marginal production.

e. Alternative minimum tax relief for oil and gas operations

Present Law

Under present law, corporations and individuals are subject to an alternative

minimum tax which is payable, in addition to all other tax liabilities, to the ex-

tent that it exceeds the taxpayer's regular income tax owed. The tax is imposed at

a flat rate of 20 percent (21 percent in the case of individuals) on alternative

minimum taxable income in excess of the exemption amount.

The items of tax preference relating to oil and gas operations for which addi-

tions are made to taxable income to arrive at alternative minimum taxable income

are as follows: (1) to the extent that a percentage depletion deduction for regu-

lar tax purposes represents depletion in excess of the taxpayer's basis in the de-

pletable property, that deduction constitutes an item of tax preference (the "per-

centage depletion preference"), and (2) the amount of intangible drilling costs

(IDCs) that are expensed in excess of the amount that would have been allowable if

the costs had been capitalized and recovered through cost depletion or amortized

ratably over a 10-year period and that are in excess of 65 percent of the amount

*2833 of net oil and gas income is an item of tax preference (the "excess IDC

preference").

For taxable years beginning after 1989, the alternative minimum taxable income

of a corporation is increased by an amount equal to 75 percent of the amount by

which adjusted current earnings (ACE) exceed pre-net operating loss alternative

minimum taxable income. In general, adjusted current earnings means alternative

minimum taxable income with additional adjustments. These adjustments generally

follow the rules presently applicable to corporations in computing their earnings
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and profits.

The adjustments specifically relating to oil and gas operations are as follows:

(1) the allowance for depletion for any property placed in service in a taxable

year beginning after 1989 shall be computed using the cost depletion method (the

"ACE depletion adjustment"), and (2) intangible drilling costs deductible under

section 263(c) in taxable years beginning after 1989 are capitalized and amortized

over the 60-month period beginning with the month in which such costs are paid or

incurred (the "ACE IDC adjustment").

House Bill

No provision.

Senate Amendment

The Senate amendment provides a special energy deduction for purposes of comput-

ing alternative minimum taxable income. The deduction is based on a specified por-

tion of the various oil and gas related tax preference items. In addition, for

corporations, the deduction generally includes a specified percentage of the en-

ergy-related portion of the adjusted current earnings adjustment.

Specifically, the special energy deduction is initially determined by determin-

ing the taxpayer's (1) intangible drilling cost preference and (2) marginal pro-

duction depletion preference. The intangible drilling cost preference is the

amount by which the taxpayer's alternative minimum taxable income would be reduced

if it were computed without regard to the excess IDC preference and the ACE IDC

adjustment. The marginal production depletion preference is the amount by which

the taxpayer's alternative minimum taxable income would be reduced if it were com-

puted without regard to the excess depletion preference and the ACE depletion ad-

justment attributable to marginal production. The intangible drilling cost prefer-

ence is then apportioned between (1) the portion of the preference related to

qualified exploratory costs and (2) the remaining portion of the preference. The

portion of the preference related to qualified exploratory costs is multiplied by

75 percent and the remaining portion is multiplied by 15 percent. The marginal

production depletion preference is multiplied by 50 percent. The three products

described above are added together to arrive at the taxpayer's special energy de-

duction (subject to certain limitations).

The special energy deduction is not allowed to the extent that it exceeds 40

percent of alternative minimum taxable income determined without regard to either

the special energy deduction or the alternative tax net operating loss deduction.

Any special energy deduction amount limited by the 40-percent threshold may not be

*2834 carried to another taxable year. In addition, the combination of the special

energy deduction, the alternative tax net operating loss deduction, and the al-

ternative minimum tax foreign tax credit cannot reduce more than 90 percent of the

taxpayer's alternative minimum tax liability determined without such items.

The special energy deduction will be phased out in taxable years that follow
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calendar years in which the price of crude oil exceeds a specified level. The

amount of the special energy deduction (determined without regard to the phase-

out) is to be reduced for any taxable year that immediately follows a calendar

year during which the average price of crude oil exceeds $28 per barrel (adjusted

for inflation using the GNP implicit price deflator) and will be completely phased

out if the average price of oil exceeds such inflation adjusted amount by $6 or

more in such year.

The special energy deduction is effective for taxable years beginning after

December 31, 1990.

Conference Agreement

The conference agreement generally follows the Senate amendment. The conference

agreement clarifies that for purposes of determining the intangible drilling cost

preference and marginal production depletion preference, respectively, alternative

minimum taxable income is computed without taking into account the special energy

deduction and the alternative tax net operating loss deduction.

The conference agreement clarifies that the special energy deduction has no ef-

fect on the tax base for the environmental tax computed under section 59A. That

is, the environmental tax is equal to 0.12 percent of alternative minimum taxable

income determined without regard to (1) the alternative tax net operating loss de-

duction, (2) the environmental tax deduction, and (3) the special energy deduc-

tion.

In addition, the conference agreement provides a number of modifications and

clarifications with respect to the definitions of the terms qualified exploratory

costs and exploratory well. Generally, qualified exploratory costs are IDCs which

the taxpayer may elect to deduct as expenses under section 263(c), and which are

attributable to the drilling of a domestic oil or gas well. With regard to this

definition, the conferees wish to clarify that IDCs attributable to the drilling

of nonproductive wells are not precluded from being treated as qualified explorat-

ory costs. In addition, costs which the taxpayer elects to capitalize and amortize

under section 59(e) are treated as IDCs for purposes of determining total IDCs and

the exploratory portion of total IDCs. Under the conference agreement, IDCs paid

or incurred after the installation of the production string of casing begins with

respect to a well also are not precluded from being treated as qualified explorat-

ory costs.

Under the conference agreement, a well (the "new well") generally qualifies as

an exploratory well if at the time it is completed (or if not completed, at the

time drilling operations cease), there is no completed oil or gas well that is

capable of production in commercial quantities within a 1.25 mile radius of the

new well. If the new well is drilled within 1.25 miles of a completed well capable

of production in commercial quantities of oil or gas, it will qualify as an ex-

ploratory well if it is drilled to a total depth at least 800 feet below the com-

pletion depth of the deepest completion depth of any oil or gas well capable of

*2835 production in commercial quantities within that 1.25 mile radius. For pur-
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poses of applying this distance test, the conferees wish to clarify that distance

is to be measured by reference to the surface locations of the relevant wells. If

the new well fails both the distance and depth tests, it nevertheless will be con-

sidered an exploratory well if it is drilled into a new reservoir of oil or gas

and is capable of production in commercial quantities. A reservoir, for this pur-

pose, generally is a separate and distinct producing oil or gas reservoir that is

not in communication with any other producing reservoir. The conference agreement

specifies that a gas well will not be treated as having been completed into a new

reservoir if the reservoir consists of a deposit of tight formation gas, Devonian

shale, or coal seams gas.

The conference agreement provides that with respect to the drilling of offshore

wells, the term exploratory well generally includes wells drilled from a mobile

drilling rig or ship. The conference agreement provides, however, that qualified

exploratory costs do not include IDCs attributable to any well drilled from an

offshore platform, unless it can be demonstrated by the taxpayer that the well is

drilled into a reservoir that has not previously been penetrated by any well.

Under the conference agreement, a well generally is presumed to be capable of

production in commercial quantities at the time that it has been completed with

the installation of a "christmas tree" or other mechanism to regulate the flow of

oil or gas. An offshore well generally is deemed not to be capable of production

in commercial quantities prior to the time of the installation of the related off-

shore platform or other production system. Under the conference agreement, a well

generally is considered completed when the production string of casing and a

"christmas tree" or other mechanism to regulate the flow of oil or gas has been

installed.

2. SMALL BUSINESS INCENTIVES

a. Revision of estate freeze rules

Present Law

Estate tax inclusion relating to estate freezes

If a person, in effect, transfers property having a disproportionately large

share of the potential appreciation in such person's interest in an enterprise

while retaining an interest, or right in, the enterprise, then the transferred

property is includible in his gross estate (Code sec. 2036(c)). Dispositions of

either the transferred or retained property prior to the transferor's death result

in a deemed gift equal to the amount that would have been includible in the gross

estate had the transferor died at the time of the transfer.

Preferred interests in corporations and partnerships

The transfer of a residual interest in a corporation or partnership for less

than full and adequate consideration is a gift. The *2836 value of a residual in-
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terest in a corporation or partnership often is determined by subtracting the

value of the preferred interest from the value of all interests in the corporation

or partnership.

Fair market value is the price at which the property would change hands between

a willing buyer and a willing seller, neither being under any compulsion to buy or

sell and both having reasonable knowledge of relevant facts. Under the "willing

buyer, willing seller" valuation standard, it is assumed that rights will be exer-

cised so as to maximize the value of the owner's interests. The failure to exer-

cise rights in an arm's-length manner may give rise to a taxable gift.

Gift tax statute of limitations

Generally, no proceeding in a court for the collection of gift tax can begin

without an assessment within 3 years after the filing of the return. If no return

is filed, the tax may be assessed, or a suit commenced to collect the tax without

assessment, at any time.

Trusts and term interests in property

The transfer of a remainder interest in property results in a taxable gift if

the value of the remainder interest exceeds the value of any consideration re-

ceived for such interest. The value of the remainder interest is the value of the

entire property less the value of rights in the property retained by the transfer-

or. Income interests retained by the transferor generally are valued pursuant to

Treasury tables that assume a rate of return on the underlying property equal to

120 percent of the applicable Federal midterm interest rate.

Options and buy-sell agreements

Some courts have held that the price contained in a buy-sell agreement limits

fair market value for estate tax purposes if the price is fixed or determinable,

the estate is obligated to sell, the agreement contains restrictions on lifetime

transfers, and there is a valid business purpose for the agreement.

Lapsing rights

Some courts have held that the fair market value of property is determined the

moment after death. Under this theory, the value attributable to a right that

lapses upon death is not subject to estate tax.

House Bill

No provision.

Senate Amendment

Estate tax inclusion relating to estate freezes
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The Senate amendment repeals section 2036(c) retroactively.

Preferred interests in corporations and partnerships

The Senate amendment provides rules for valuing certain rights held by the

transferor or certain family members immediately *2837 after the transfer of a re-

sidual interest in a corporation or partnership. The rules rely on present law

principles that value residual interests by subtracting the value of preferred in-

terests from the value of the entire corporation or partnership, with an adjust-

ment to reflect the actual fragmented ownership. The rules apply in determining

the value of a residual interest that is transferred to, or for the benefit of, a

family member.

The Senate amendment establishes specific valuation rules for three types of re-

tained rights. First, a retained liquidation, put, call, conversion or similar

right is valued at zero, unless such right must be exercised at a specific time

and amount. Second, a retained distribution right that is noncumulative or lacks a

preference upon liquidation is valued at zero if the transferor and applicable

family members control the corporation or partnership. Third, a cumulative distri-

bution right having a preference upon liquidation in a corporation or partnership

in which the transferor and applicable family members retain control is valued un-

der a special standard: the determination of whether a dividend can reasonably be

expected to be timely paid is made without regard to the transferor's control. The

amendment exempts from these rules a retained interest that is publicly traded,

that is of the same class as the transferred interest, that is of the same class

but for nonlapsing differences in voting power, or that possesses proportionally

the same rights as the transferred interest.

The Senate amendment values a redemption or liquidation right without a fixed

date at zero even if such right is held in conjunction with a cumulative distribu-

tion right. The Senate amendment does not specify the treatment of a distribution

right with no fixed termination date.

The Senate amendment increases the amount of estate or gift tax on a subsequent

transfer of the retained preferred interest by the time value of accumulated dis-

tributions. The amount of accumulated distributions and interest thereon that is

subject to gift or estate tax is capped at an amount equal to (1) the excess of

the fair market value of the residual interests in the corporation or partnership

at the date of the subsequent transfer over the fair market value of such in-

terests at the date of the initial transfer multiplied by (2) a fraction the nu-

merator of which is the value of the preferred interests in the corporation or

partnership held by the transferor and the denominator of which is the value of

all such interests.

The Senate amendment also provides that the aggregate value of the junior equity

interests in a corporation or partnership can be no less than 10 percent of the

sum of the total equity in the corporation or partnership plus any debt which the

corporation or partnership owes to the transferor or members of his family.

Except as provided in Treasury regulations, any redemption, recapitalization,
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contribution to capital, or other change in the capital structure of a corporation

or partnership is treated as a transfer of an interest in such entity if an indi-

vidual or applicable family member thereby receives a retained right affected by

the bill. Regulations also may provide that such an event results in a transfer if

the individual or applicable family member thereafter holds such an interest.

*2838 Statute of limitations

The Senate amendment provides that the gift tax statute of limitations runs for

transfers subject to the rules governing preferred interests in corporations and

partnerships and to increases in taxable gifts with respect to cumulative pre-

ferred stock only if the transfer is disclosed on a gift tax return with suffi-

cient detail to apprise the Secretary of the Treasury of the nature of the trans-

ferred and retained interests.

Trusts and term interests in property

Under the Senate amendment, retained interests in trusts or term interests in

property generally are valued at zero for gift tax purposes unless they take the

form of an annuity or unitrust interest.

Buy-sell agreements

The Senate amendment provides that the value of property is determined without

regard to any option, agreement, right or restriction, unless (1) the option,

agreement, right or restriction is a bona fide business arrangement, (2) the op-

tion, agreement, right or restriction is not a device to transfer such property to

members of the decedent's family for less than full and adequate consideration,

and (3) the terms of the option, agreement, right or restriction are comparable to

those obtained in similar arrangements entered into by persons in an arm's length

transaction.

Lapsing rights

Under the Senate amendment, the value of property is determined without regard

to any restriction other than a restriction which by its terms will never lapse.

In addition, any right held by the decedent with respect to property includible

in the gross estate which effectively lapses on the death of the decedent would,

in valuing such property in the estate, be deemed exercisable by the estate.

Treasury study

The Senate amendment requires that the Secretary of the Treasury study buy-sell

agreements and discretionary rights that have the potential for distorting trans-

fer tax value and report the results of the study no later than December 31, 1992.

Effective date
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The Senate amendment generally applies to transfers made and agreements entered

into (or substantially modified) after October 8, 1990.

Conference Agreement

The conference agreement follows the Senate amendment, with the following modi-

fications.

*2839 Preferred interests in corporations and partnerships

Valuation of distribution rights

The conferees are concerned that by ignoring liquidation, put, call and conver-

sion rights held in conjunction with a distribution right, the Senate amendment

undervalues certain applicable retained rights. By valuing at zero a liquidation

right associated with a distribution right, the Senate amendment permits the pos-

sibility that the distribution right also would receive little value, particularly

when such liquidation right is likely to be exercised at the earliest possible

date.

Accordingly, the conference agreement modifies the rules applicable to the valu-

ation of distribution rights. Under the conference agreement, a retained interest

that confers (1) a liquidation, put, call or conversion right and (2) a distribu-

tion right that consists of the right to receive a qualified payment (as defined

below) is valued on the assumption that each right is exercised in a manner res-

ulting in the lowest value for all such rights. Each right receives a value con-

sistent with that assumption.

Example 1.-Father retains cumulative preferred stock in a transaction to which

the provision applies. The cumulative dividend is $100 per year and the stock may

be redeemed at any time after two years for $1,000. Under the conference agree-

ment, the value of the cumulative preferred stock is the lesser of (1) the present

value of two years of $100 dividends plus the present value of the redemption for

$1,000 in year two, or (2) the present value of $100 paid every year in perpetu-

ity. If the present values are substantially identical, the stock receives such

value.

A qualified payment is a dividend payable on a periodic basis and at a fixed

rate [FN14] under cumulative preferred stock (or a comparable payment under a

partnership agreement). [FN15] A transferor or applicable family member may elect

to treat any other distribution right as a qualified payment to be paid in the

amounts and at the times specified in the election.

The election to treat distribution rights as qualified payments cannot be incon-

sistent with the legal instrument underlying the right. Accordingly, the transfer-

or cannot elect to treat a distribution right as a right to receive a qualified

payment in excess of amounts that could actually be received under the instrument.

For example, a transferor cannot elect to value a noncumulative right to $100 per

year on the assumption that it would pay $110 per year.

Example 2.-Father and Daughter are partners in a partnership to which Father
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contributes an existing business. Father is entitled to 80 percent of the net cash

receipts of the partnership until he receives $1 million, after which time he and

Daughter both receive 50 percent of the partnership's cash flow. Father's liquida-

tion preference equals $1 million. Under the conference agreement, the retained

right to $1 million is valued at zero, unless Father elects to *2840 treat it as a

right to receive qualified payments in the amounts, and at the times, specified in

the election. If Father elects such treatment, amounts not paid at the times spe-

cified in the election become subject to the compounding rules.

Regulatory authority

The conference agreement also grants the Secretary of the Treasury regulatory

authority to treat a retained interest as two or more separate interests under the

provision. Such treatment would allow value to be accorded to the participating

feature of a participating preferred interest pursuant to the exception for re-

tained interests that are of the same class as the transferred interest.

Example 3.-Mother owns all the stock in a corporation. One class is entitled to

the first $100 in dividends each year plus half the dividends paid in excess of

$100 that year; the second class is entitled to one half of the dividends paid

above $100. The preferred right under the first class is cumulative. Mother re-

tains the first class and gives the second class to Child. Under the conference

agreement, Treasury regulations may treat an instrument of the first class as two

instruments under the provision: one, an instrument bearing a preferred right to

dividends of $100; the other, an instrument bearing the right to half the annual

dividends in excess of $100, which would fall within the exception for retained

interests of the same class as the transferred interest.

Example 4.-Father and Daughter enter into a partnership agreement under which

Father is to receive the first $1 million in net cash receipts and is thereafter

to share equally in distributions with Daughter. Under the conference agreement,

Treasury regulations may treat Father's retained interests as consisting of two

interests: (1) a distribution right to $1 million and (2) a 50 percent partnership

interest. Father could elect to treat the first interest as a right to receive

qualified payments at specified amounts and times; the second interest would fall

within the exception for retained interests of the same class as the transferred

interest.

Limitation on transfer tax inclusion

Under the conference agreement, the limitation on the amount of unpaid dividends

and interest subject to subsequent transfer tax equals (1) the excess of the fair

market values of equity interests that are junior to any retained preferred in-

terests at the date of the later transfer over such values as of the date of the

prior transfer of the junior interest, multiplied by (2) a fraction (determined

immediately before the later transfer), the numerator of which is the number of

shares of preferred interests held by the transferor and the denominator of which

is the number of all shares of the same class of preferred interest. This limita-
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tion applies with respect to each class of preferred held by the transferor or ap-

plicable family member.

Example 5.-A corporation has four classes of stock. Class A is entitled to the

first $10 of dividends each year; Class B is entitled to the second $10 of di-

vidends each year; Class C is entitled to the third $10 of dividends each year;

and Class D is entitled to all dividends in excess of those paid to classes A, B

and C. Classes A, B and C all have cumulative rights to dividends. In a transac-

tion to *2841 which the provision applies, Father gives Daughter stock in classes

A and C while retaining stock in class B. Class D is owned by an unrelated party.

Dividends are not paid on the class C stock and several years later Father dies

holding the class B stock. The cap on future amounts subject to transfer tax

equals the excess of the fair market value of stock in classes C and D at the date

of Father's death over such value at the date of the gift multiplied by a fraction

equal to the percentage of class B stock held by Father.

Exceptions

Under the conference agreement, a retained interest is valued under present law

if it is of a class which is proportionally the same as the transferred interest

but for nonlapsing differences in voting power (or, in the case of a partnership,

nonlapsing differences with respect to management and limitations on liability).

This exception would apply, for instance, if the retained and transferred in-

terests consisted of two classes of common stock, which shared in all distribu-

tions, liquidation and other rights in a two-to-one ratio. It would not apply to a

partnership with both a general and limited partner if one partner had a prefer-

ence with respect to distributions.

Except as provided in Treasury regulations, a right that lapses by reason of

Federal or State law generally would be treated as nonlapsing under this excep-

tion. The conferees intend, however, that Treasury regulations may give zero value

to rights which lapse by reason of Federal or State law that effectively transfer

wealth that would not pass in the absence of a specific agreement. Such regula-

tions could, for example, give zero value to a management right that lapses by

reason of the death of a partner under the Uniform Partnership Act as adopted in a

State if the decedent had waived in the partnership agreement the right to be re-

deemed at fair market value under that Act.

Definitions

The conference agreement modifies two definitions in the Senate amendment.

Junior equity interest.-In the case of a partnership, a junior equity interest

is any partnership interest under which the rights to income and capital are juni-

or to the rights of all other classes of equity interests in the partnership.

Transfer.-Except as provided in Treasury regulations, a contribution to capital,

or a redemption, recapitalization, or other change in the capital structure of a

corporation or partnership is treated as a transfer of an interest in such entity

if an individual or applicable family member thereby receives a retained right
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whose value would be affected by the provision. Regulations also may provide that

such an event results in a transfer if the individual or applicable family member

thereafter holds such an interest.

The conferees understand that such regulations would apply the provision to a

contribution to capital, or a redemption, recapitalization, or other change in

capital structure of a corporation or partnership that effects a transfer

(determined under the above valuation rules). Thus, for example, the regulations

might provide that a contribution to capital, or a redemption, recapitalization or

other *2842 change in capital structure is subject to these rules if such event

would result in a gift if all applicable retained interests were valued at zero.

The conference agreement provides, however, that the provision would not apply

to a change in capital structure other than a contribution to capital if the in-

terests held by the transferor, applicable family members, and family members are

substantially identical before and after the change. The provision would not ap-

ply, for example, to a recapitalization not involving a contribution to capital if

all shareholders held substantially identical interests both before and after the

recapitalization. Nor would it apply to a change in corporate name. In addition,

the conferees intend that the addition of capital to an existing partnership or

corporation would result in the application of these rules only to the extent of

such contribution.

Buy-sell agreements and options

The conferees do not intend the provision governing buy-sell agreements to dis-

regard such an agreement merely because its terms differ from those used by anoth-

er similarly situated company. The conferees recognize that general business prac-

tice may recognize more than one valuation methodology, even within the same in-

dustry. In such situations, one of several generally accepted methodologies may

satisfy the standard contained in the conference agreement.

Treatment of certain restrictions and lapsing rights

In general

The conference agreement modifies the provision in the Senate amendment regard-

ing the effect of certain restrictions and lapsing rights upon the value of an in-

terest in a partnership or corporation. These rules are intended to prevent res-

ults similar to that of Estate of Harrison v. Commissioner, 52 T.C.M. (CCH) 1306

(1987). These rules do not affect minority discounts or other discounts available

under present law. The conferees intend that no inference be drawn regarding the

transfer tax effect of restrictions and lapsing rights under present law.

Lapsing rights

The conference agreement provides that the lapse of a voting or liquidation

right in a family-controlled corporation or partnership results in a transfer by

gift or an inclusion in the gross estate. The amount of the transfer is the value
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of all interests in the entity held by the transferor immediately before the lapse

(assuming the right was nonlapsing) over the value of the interests immediately

after the lapse. The conference agreement grants the Secretary of the Treasury

regulatory authority to apply these rules to rights similar to voting and liquida-

tion rights.

Example 6.-Parent and Child control a corporation. Parent's stock has a voting

right that lapses on Parent's death. Under the conference agreement, Parent's

stock is valued for Federal estate tax purposes as if the voting right of the par-

ent's stock were nonlapsing.

*2843 Example 7.- Father and Child each own general and limited interests in a

partnership. The general partnership interest carries with it the right to liquid-

ate the partnership; the limited partnership interest has no such right. The li-

quidation right associated with the general partnership interest lapses after ten

years. Under the conference agreement, there is a gift at the time of the lapse

equal to the excess of (1) the value of Father's partnership interests determined

as if he held the right to liquidate over (2) the value of such interests determ-

ined as if he did not hold such right.

Restrictions

Under the conference agreement, any restriction that effectively limits the

ability of a corporation or partnership to liquidate is ignored in valuing a

transfer among family members if (1) the transferor and family members control the

corporation or partnership, and (2) the restriction either lapses after the trans-

fer or can be removed by the transferor or members of his family, either alone or

collectively.

Example 8.-Mother and Son are partners in a two-person partnership. The partner-

ship agreement provides that the partnership cannot be terminated. Mother dies and

leaves her partnership interest to Daughter. As the sole partners, Daughter and

Son acting together could remove the restriction on partnership termination. Under

the conference agreement, the value of Mother's partnership interest in her estate

is determined without regard to the restriction. Such value would be adjusted to

reflect any appropriate fragmentation discount.

This rule does not apply to a commercially reasonable restriction which arises

as part of a financing with an unrelated party or a restriction required under

State or Federal law. The provision also grants to the Treasury Secretary regulat-

ory authority to disregard other restrictions which reduce the value of the trans-

ferred interest for transfer tax purposes but which do not ultimately reduce the

value of the interest to the transferee.

b. Treatment of certain expenditures incurred to make businesses accessible to

disabled individuals

Present Law

Under present law, a taxpayer may elect to deduct up to $35,000 of certain ar-
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chitectural and transportation barrier removal expenses for the taxable year in

which paid or incurred rather than capitalizing such expenses.

House Bill

No provision.

Senate Amendment

Disabled access credit

Under the Senate amendment, an eligible small business that elects the applica-

tion of the provision is allowed a nonrefundable income tax credit equal to 50

percent of the amount of the eligible *2844 public accommodations access expendit-

ures for any taxable year that exceed $250 but do not exceed $10,250.

An eligible small business is defined for any taxable year as any person that is

engaged in the trade or business of operating a public accommodation and is re-

quired by Federal law to make such accommodation accessible to, or usable by, in-

dividuals with disabilities, and that either (1) had gross receipts for the pre-

ceding taxable year that did not exceed $4 million or (2) has fewer than 30 full-

time employees during the taxable year.

Eligible public accommodations access expenditures are defined as amounts paid

or incurred by a taxpayer either (1) for the purpose of removing architectural,

communication, or transportation barriers which prevent a public accommodation op-

erated by the taxpayer from being accessible to, or usable by, an individual with

a disability, or (2) for providing auxiliary aids or services to an individual

with a disability who is an employee of, or using, a public accommodation operated

by the taxpayer.

The disabled access credit applies to expenditures paid or incurred after the

date of enactment.

Reduction of amount deductible as architectural and transportation barrier removal

expenses

The Senate amendment also reduces the amount of architectural and transportation

barrier removal expenses that may be deducted for any taxable year to $15,000.

The reduction in the amount of deductible architectural and transportation bar-

rier removal expenses applies to taxable years beginning after the date of enact-

ment.

Conference Agreement

The conference agreement follows the Senate amendment, with the following modi-

fications.

First, an eligible small business is defined for any taxable year as a person

that had gross receipts for the preceding taxable year that did not exceed $1 mil-

H.R. CONF. REP. 101-964 Page 1124
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



lion or had no more than 30 full-time employees during the preceding taxable year.

Second, the amount of the credit for any taxable year is equal to 50 percent of

the eligible access expenditures for the taxable year that exceed $250 but do not

exceed $10,250. Eligible access expenditures are defined as amounts paid or in-

curred by an eligible small business for the purpose of enabling such eligible

small business to comply with applicable requirements of the Americans With Disab-

ilities Act of 1990 (as in effect on the date of enactment of the credit).

Eligible access expenditures generally include amounts paid or incurred (1) for

the purpose of removing architectural, communication, physical, or transportation

barriers which prevent a business from being accessible to, or usable by, indi-

viduals with disabilities; (2) to provide qualified interpreters or other effect-

ive methods of making aurally delivered materials available to individuals with

hearing impairments; (3) to provide qualified readers, taped texts, and other ef-

fective methods of making visually delivered materials available to individuals

with visual impairments; (4) to acquire or *2845 modify equipment or devices for

individuals with disabilities; or (5) to provide other similar services, modifica-

tions, materials, or equipment. The expenditures must be reasonable and necessary

to accomplish these purposes.

Finally, the disabled access credit is included as a general business credit

and, thus, is subject to the rules of present law that limit the amount of the

general business credit that may be used for any taxable year. The portion of the

unused business credit for any taxable year that is attributable to the disabled

access credit is not to be carried back to any taxable year ending before the date

of enactment of the credit.

c. Expand election to expense certain depreciable business property

Present Law

Under section 179 of the Code, a taxpayer generally may elect, subject to cer-

tain limitations, to deduct the cost of up to $10,000 of qualifying property for

the taxable year in which the property is placed in service, in lieu of depreciat-

ing such property. For this purpose, qualifying property is generally defined as

depreciable tangible property that is purchased for use in the active conduct of a

trade or business.

House Bill

No provision.

Senate Amendment

The Senate amendment amends section 179 to allow taxpayers to elect to deduct

the cost of up to $14,000 of qualifying property for the taxable year in which the

property is placed in service, subject to the limitations of present law.

The provision is effective for property placed in service in taxable years be-
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ginning after December 31, 1990.

Conference Agreement

The conference agreement does not include the Senate amendment.

d. Review of impact of IRS regulations on small business

Present Law

The Internal Revenue Service (IRS) must submit proposed regulations (after they

are published) to the Small Business Administration (SBA) for comment on the im-

pact of those regulations on small business. The SBA must respond within four

weeks. Similar rules apply to final regulations that do not supersede proposed

regulations.

House Bill

No provision.

*2846 Senate Amendment

No provision.

Conference Agreement

IRS must continue to submit proposed regulations (after they are published) to

the SBA for comment on the impact of those regulations on small business. The SBA

must respond within four weeks. The IRS must consider the SBA comments and discuss

them in the preamble of the final regulations. Similar rules apply to final regu-

lations that do not supersede proposed regulations. The provision applies to regu-

lations issued after the date that is 30 days after the date of enactment.

e. Requirement of pie charts in IRS tax form instruction booklets

Present Law

There is no requirement for the Internal Revenue Service (IRS) to publish pie

charts. Pie charts illustrating where the Government dollar comes from and where

it goes have, however, been published by the IRS in Publication 17, Your Federal

Income Tax.

House Bill

No provision.

Senate Amendment
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No provision.

Conference Agreement

The conference agreement requires the IRS to include two pie charts in individu-

al income tax form instruction booklets: one depicting sources of Government rev-

enue and the other showing how that revenue is spent. This provision applies to

instructions prepared for taxable years beginning after 1990.

G. OTHER PROVISIONS

1. TAX TECHNICAL CORRECTIONS

House Bill

No provision in H.R. 5835. H.R. 5822 as reported by the House Ways and Means

Committee contains technical, clerical, and conforming amendments to the Revenue

Reconciliation Act of 1989, the Technical and Miscellaneous Revenue Act of 1988,

and other recently enacted tax legislation (H. Rpt. 101-894).

Senate Amendment

No provision.

*2847 Conference Agreement

The conference agreement contains the tax technical correction provisions of

H.R. 5822 as reported by the House Ways and Means Committee.

Tax-exempt bonds.-With regard to the technical corrections to the tax-exempt

bond provisions of the 1989 Act, the conferees wish to clarify that the legislat-

ive history specifying the treatment of investment earnings in determining whether

the expenditure requirements of the 24-month exception to arbitrage rebate re-

quirement have been satisfied is intended to apply only to bonds issued after Oc-

tober 16, 1990.

OID.-One of the technical corrections provides rules for determining the yield

on a debt instrument that makes a payment or payments in the form of the stock of

the issuer (or a related person). The conferees understand that, in the case of a

debt instrument that makes payments in the form of stock which provides for an an-

nual dividend rate and a stated redemption amount by a fixed date, the amount of

stock to be taken into account under the technical correction should generally be

determined by discounting such payments. The discount rate for such purpose shall

be the yield on the debt instrument, determined assuming the payments under the

stock are made as provided.

2. REPEAL OF OBSOLETE PROVISIONS ("DEADWOOD"); REQUIREMENTS FOR CERTAIN
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TREASURY STUDIES

House Bill

No provision in H.R. 5835. H.R. 5822 as reported by the House Ways and Means

Committee repeals expired and obsolete provisions (referred to as "deadwood") of

the Internal Revenue Code of 1986 (H. Rpt. 101-894).

H.R. 5822 also revises the requirements for various Treasury studies which Con-

gress has mandated in previous years.

Senate Amendment

No provision.

Conference Agreement

The conference agreement contains the "deadwood" provisions and the Treasury

study provisions of H.R. 5822 as reported by the House Ways and Means Committee.

3. INCREASE IN REFUND REVIEW THRESHOLD FOR REPORTS SUBMITTED TO THE JOINT

COMMITTEE ON TAXATION

Present law

No refund or credit in excess of $200,000 of any income tax, estate or gift tax,

or certain other specified taxes, may be made until 30 days after the date a re-

port on the refund is provided to the Joint Committee on Taxation (sec. 6405). A

report is also required in the case of certain tentative refunds. Additionally,

the *2848 staff of the Joint Committee on Taxation conducts post-audit reviews of

large deficiency cases and other select issues.

House Bill

No provision. (H.R. 5822 as reported by the Ways and Means Committee contains

the provision which is included in the Senate amendment.)

Senate Amendment

The Senate amendment increases the threshold above which refunds must be submit-

ted to the Joint Committee on Taxation for review from $200,000 to $1,000,000. The

staff of the Joint Committee on Taxation would continue to exercise its existing

statutory authority to conduct a program of expanded post-audit reviews of large

deficiency cases and other select issues, and the IRS is expected to cooperate

fully in this expanded program.

The provision is effective on the date of enactment, except that the higher

threshold does not apply to a refund or credit with respect to which a report was
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made before the date of enactment.

Conference Agreement

The conference agreement follows the Senate amendment.

4. ACCESS TO TAX INFORMATION BY THE DEPARTMENT OF VETERANS AFFAIRS

Present law

The Internal Revenue Code prohibits disclosure of tax returns and return inform-

ation of taxpayers, with exceptions for authorized disclosure to certain Govern-

mental entities in certain enumerated instances (Code sec. 6103). Unauthorized

disclosure is a felony punishable by a fine not exceeding $5,000 or imprisonment

of not more than five years, or both (sec. 7213). An action for civil damages also

may be brought for unauthorized disclosure (sec. 7431).

Among the disclosures permitted under the Code is disclosure of return informa-

tion to Federal, State, and local agencies administering certain programs under

the Social Security Act or the Food Stamp Act of l977. This disclosure, pursuant

to a written request by the agency, is for the purpose of determining eligibility

for, and the correct amount of benefits under, certain enumerated programs. Any

authorized recipient of return information must maintain a system of safeguards to

protect against unauthorized redisclosure of the information.

House Bill

The House bill allows disclosure of certain third-party and self-employment tax

information to the Department of Veterans Affairs (DVA) to assist DVA in determin-

ing eligibility for, and establishing correct benefit amounts under, certain of

its needs-based pension and other programs. Thus, the DVA will have direct access

to information on the types and amounts of income received by veterans. *2849 The

income tax returns filed by the veterans themselves will not be disclosed to DVA.

The DVA is required to comply with the safeguards presently contained in the

Code and in section ll37(c) of the Social Security Act (governing the use of dis-

closed tax information). These safeguards include independent verification of tax

data, notification to the individual concerned, and the opportunity to contest

agency findings based on such information.

The House bill is effective on the date of enactment. Information disclosed pur-

suant to this provision may not be used to reduce, deny, or otherwise affect any

benefit provided before the date of enactment.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement
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The conference agreement follows the House bill and the Senate amendment, with

technical modifications. The provision expires in two years. GAO is required to do

a detailed report on the effects of the provision.

5. INCREASE IN THE PERMANENT PUBLIC DEBT LIMIT

Present law

The permanent limit on the public debt is $3,122.7 billion. A temporary limit

through October 24, 1990, is $3,195 billion.

House Bill

The permanent public debt limit is increased from the present permanent level of

$3,122.7 billion to $4.5 trillion ($4,500 billion) from the date of enactment

through September 30, 1993.

Effective on October 1, 1993, the permanent debt is increased by an additional

$500 billion to $5.0 trillion ($5,000 billion).

Senate Amendment

The permanent public debt limit is increased by $321 billion to $3,443.7 billion

Conference Agreement

The conference agreement follows the House bill and the Senate amendment with a

modification to increase the permanent public debt limit to $4,145,000,000,000.

In addition, the Secretary is instructed to credit to Federal funds (except the

Civil Service Retirement and Disability Trust Fund or the Thrift Savings Fund of

the Federal Employee's Retirement System) an amount equal to interest income lost

because of a failure to invest amounts in any Federal fund during the debt issu-

ance suspension period from October 15, 1990, through December 31, 1990.

*2850 TITLE XII-PENSIONS

A. TREATMENT OF EMPLOYER REVERSIONS OF QUALIFIED PLAN ASSETS TO EMPLOYERS AND

TRANSFERS TO RETIREE HEALTH ACCOUNTS

Present Law

Under present law, pension plan assets generally may not revert to an employer

prior to the termination of the plan and the satisfaction of all plan liabilities

as of the date of plan termination. An employer may not recover residual assets

(i.e., those that remain after all benefit liabilities have been satisfied) unless

the pension plan provides for an employer reversion, the reversion does not con-
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travene other provisions of law, and the other requirements of titles I and IV of

the Employee Retirement Income Security Act of 1974, as amended (ERISA) are met.

Any assets that revert to the employer upon plan termination are includible in the

gross income of the employer and subject to a 15-percent excise tax (sec. 4980).

Subject to certain limitations, under present law, an employer may make deduct-

ible contributions to a defined benefit pension plan up to the full funding limit-

ation. The full funding limitation is generally defined as the excess, if any, of

(1) the lesser of (a) the accrued liability under the plan and (b) 150 percent of

the plan's current liability, over (2) the lesser of (a) the fair market value of

the plan's assets, and (b) the actuarial value of the plan's assets.

Under present law, a pension plan may provide medical benefits to retirees

through a section 401(h) account that is part of such plan. The assets of a pen-

sion plan may not be transferred to a section 401(h) account without disqualifying

the pension plan, subjecting the amounts transferred to income tax and the rever-

sion excise tax. In addition, generally under the fiduciary responsibility provi-

sions of title I of ERISA, once assets are contributed to a pension plan, those

pension assets may only be used to pay pension benefits and reasonable adminis-

trative expenses under the plan prior to plan termination.

House Bill [FN1]

Treatment of employer reversions of qualified plan assets

Reversion excise tax

Under the House bill, the rate of the reversion excise tax is increased to

either 50 percent or 20 percent. The applicable rate depends, in part, on the ac-

tions of the employer in connection with the plan termination. The excise tax rate

is 20 percent if the employer (1) establishes or maintains a qualified replacement

plan following the plan termination to which the employer transfers assets equal

to 30 percent of the maximum reversion that could be received (reduced by the

present value of certain increases in participants' nonforfeitable accrued bene-

fits that take effect upon the termination), or (2) provides pro-rata increases in

the nonforfeitable *2851 accrued benefits of all participants (including nonactive

participants) in connection with the plan termination equal to at least 25 percent

of the maximum reversion that could be received. If the employer does not maintain

a qualified replacement plan or provide certain pro-rata benefit increases, the

reversion excise tax rate is 50 percent. The excise tax is 20 percent in the case

of an employer who, as of the plan termination date, is in bankruptcy liquidation

under chapter 7 of title 11 of the United States Code or in liquidation under sim-

ilar proceedings under State law.

Under the House bill, in order for a plan to be a qualified replacement plan,

substantially all of the participants in the terminating plan who remain as em-

ployees of the employer after the termination are required to be active parti-

cipants in the replacement plan. Certain other requirements must also be satis-

fied.
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Fiduciary rules

The House bill clarifies the application of ERISA's fiduciary responsibility

provisions to implementation of certain of the reversion excise tax provisions by

delineating specific fiduciary duties that exist if an employer elects to estab-

lish or maintain a qualified replacement plan or to increase benefits pursuant to

the reversion excise tax rules. The amendments to ERISA make clear that these pro-

visions are also subject to the fiduciary duties and legal and equitable remedies

under present law. As under present law, these specific duties do not apply to

settlor decisions.

Transfers to retiree health accounts

Qualified transfers

Under the House bill, on a temporary basis, qualified transfers of excess assets

are permitted from the pension assets in a defined benefit pension plan (other

than a multiemployer plan) to the section 401(h) account that is a part of such

plan. The assets transferred are not includible in the gross income of the employ-

er and are not subject to the excise tax on reversions. The defined benefit pen-

sion plan does not fail to satisfy the qualification requirements (sec. 401(a))

solely on account of the transfer and does not violate the present-law requirement

that medical benefits under a section 401(h) account be subordinate to the retire-

ment benefits under the plan. The transfer also is not a prohibited transaction.

In order to qualify for the treatment described above (i.e., to be a qualified

transfer): (1) except with respect to a special rule for 1990 expenses, a transfer

of assets to a section 401(h) account may be made only once in any taxable year of

the employer and may be made only in taxable years beginning after December 31,

1990, and before January 1, 1996; (2) the transferred assets (and income thereon)

are required to be used to pay certain retiree health benefit liabilities; (3)

certain vesting requirements must be satisfied with respect to benefits under the

pension plan; (4) the employer must satisfy a minimum cost requirement with re-

spect to retiree health benefits provided in the year of a transfer and the fol-

lowing 4 years; (5) the amount transferred cannot exceed certain limits; and (6)

the transfer cannot contravene any other provision of law.

*2852 The requirement that the transfer cannot contravene any other provision of

law is designed to clarify that the amendments to ERISA and the Code authorizing

the transfer do not supersede any other legal restrictions that may prevent or

limit an employer's ability to divert pension assets to satisfy other preexisting

corporate liabilities for retiree health benefits. For example, the ability of an

employer to transfer assets from the ongoing pension plan to a section 401(h) ac-

count may be subject to collective bargaining under relevant law. An employer's

ability to transfer assets may also be subject to other laws, such as those ap-

plicable to government contractors.

The special rule for 1990 provides that a transfer is treated as a qualified

transfer if the transfer is made with respect to qualified current retiree health
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liabilities for the employer's first taxable year beginning after December 31,

1989, and meets certain other requirements. The employer's otherwise allowable de-

ductions for the 1990 taxable year are reduced by the amount of the qualified

transfer made to reimburse 1990 expenses.

For taxable years other than 1990, the amount that can be transferred is reduced

to the extent that the employer has previously made a contribution to a section

401(h) account or a welfare benefit fund relating to the same liabilities. The

portion of existing reserves that relate to qualified current retiree health liab-

ilities is determined on a pro-rata basis. Solely for purposes of the special rule

for 1990, the maximum amount of assets that may be transferred for 1990 liabilit-

ies is not reduced by a contribution to a welfare benefit fund in 1990 to fund re-

tiree health benefits for participants in the section 401(h) account.

Fiduciary rules

Under the House bill, a transfer made in accordance with the provision does not

violate the anti-inurement and exclusive purpose provisions of title I of ERISA.

Although the decision to transfer assets is a settlor decision made by the employ-

er, the implementation of that decision by the fiduciary is subject to the fidu-

ciary duties and legal and equitable remedies under ERISA.

The House bill also amends title I to require that notice of a proposed transfer

be provided to the Secretary of Treasury, the Secretary of Labor, plan parti-

cipants, and employee representatives (if any) at least 60 days prior to the

transfer. The notice must include information about the amount of excess pension

assets, the portion of assets to be transferred, the amount of health benefit li-

abilities expected to be provided with the transferred assets, and the amount of

each participant's pension benefits that will be nonforfeitable after the trans-

fer.

Effective date

The provisions relating to reversions apply to reversions occurring after

September 30, 1990, other than (1) in the case of plans subject to title IV of

ERISA, reversions pursuant to a termination, notice of which was provided under

such title to participants (or if no participants, the Pension Benefit Guaranty

Corporation) on or before such date, and (2) in the case of plans not subject to

title IV of ERISA, but subject to title I, a notice of intent to reduce future

*2853 benefit accruals was provided to plan participants on or before such date.

The provision permitting the transfer of excess pension assets to pay current

retiree health benefits is effective for transfers occurring in taxable years be-

ginning after December 31, 1990, and before January 1, 1996.

Senate Amendment [FN2]

Treatment of employer reversions of qualified plan assets
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The Senate amendment is the same as the House bill, except that the excise tax

is 40 percent if the employer (1) does not maintain a qualified replacement plan

to which the employer transfers assets equal to 20 percent of the reversion

(reduced by the present value of increases in participants' nonforfeitable accrued

benefits that take effect upon termination) or (2) provide pro-rata benefit in-

creases to plan participants (including nonactive participants) equal to at least

15 percent of the reversion.

Transfers to retiree health accounts

The Senate amendment is the same as the House bill, except that in allocating

existing reserves to qualified current retiree health liabilities, the Senate

amendment permits the liabilities to be allocated on a pro-rata basis or otherwise

as provided by the Secretary.

Effective date

The Senate amendment is the same as the House bill.

Conference Agreement

Treatment of employer reversions of qualified plan assets

Reversion excise tax

The conference agreement follows the House bill and the Senate amendment with

the following modifications. Under the conference agreement, the rate of the re-

version tax is increased to 50 percent or 20 percent, depending on the circum-

stances. The excise tax rate is 20 percent if the employer transfers assets equal

to 25 percent of the maximum reversion that could be received (reduced by the

present value of certain increases in participant's benefits that take effect upon

the termination), or (2) provides pro-rata benefit increases in the accrued bene-

fits of qualified participants in connection with the plan termination equal to at

least 20 percent of the maximum reversion that could be received. The reversion

tax is 50 percent if the employer does not maintain a qualified replacement plan

or provide certain pro-rata benefit increases.

The conference agreement clarifies the rules regarding (1) benefit increases

that reduce dollar for dollar the 25-percent cushion requirement and (2) pro-rata

benefit increases under the 20-percent pro-rata benefit increase provision.

*2854 With respect to benefit increases that reduce the 25-percent cushion, the

conference agreement clarifies that the increases may be provided to any group of

participants and/or beneficiaries under the plan (provided the increases satisfy

the generally applicable qualification requirements, such as the nondiscrimination

rules). Thus, for example, under this provision benefit increases may be, but are

not required to be, provided to participants in pay status.

The conference agreement also clarifies the participants to whom benefit in-
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creases must be provided under the pro-rata benefit increase rule. Under this pro-

vision, increases must be provided to all qualified participants. Qualified parti-

cipants include active participants, participants in pay status, certain benefi-

ciaries, or individuals who have a nonforfeitable right to an accrued benefit un-

der the terminated plan as of the termination date (determined without regard to

this provision) and whose service terminated during the period beginning 3 years

before the termination date and ending with the date on which the final distribu-

tion of assets occurs. Thus, for example, individuals who terminated employment

before the termination date and received a lump-sum distribution of their benefits

would not be qualified participants. Under the conference agreement, as under the

House bill and the Senate amendment, the aggregate maximum benefit increase that

may be provided under this provision to qualified participants other than active

participants is 40 percent of the aggregate minimum required benefit increase.

The conference agreement also clarifies that the increases under both benefit

increase provisions are to be made to participants' accrued benefits (rather than

nonforfeitable accrued benefits). Total accrued benefits (including the increase

in benefits under the provision) will become nonforfeitable upon plan termination.

Under the conference agreement, the participation requirement applicable to

qualified replacement plans is modified so that, in order for the requirement to

be satisfied, at least 95 percent of the active participants in the terminated

plan who remain as employees of the employer after the termination are required to

be active participants in the replacement plan. The conference agreement also cla-

rifies that the employer is determined on a controlled group basis.

The conference agreement provides that, as provided by the Secretary of the

Treasury, a plan of a successor employer may be taken into account in determining

whether there is a qualified replacement plan.

Of course, the present-law permanence requirement which precludes premature plan

termination applies to both the terminating plan and the replacement plan.

The conferees intend that the Secretary of the Treasury will prevent avoidance

of the reversion tax provisions, for example, in cases involving avoidance of the

replacement plan rules through successive plan terminations or abuses of the par-

ticipation rule.

Transfers to retiree health accounts

The conference agreement follows the House bill and the Senate amendment with

the following modifications: (1) the conference agreement does not adopt the pro-

vision of the Senate bill permitting *2855 allocation of existing reserves to

qualified current retiree health liabilities on other than a pro-rata basis, and

(2) the conference agreement provides that no addition to tax shall be made under

the estimated tax provisions for the taxable year preceding the taxpayer's first

taxable year beginning after December 31, 1990, with respect to any underpayment

that occurs by reason of the rule permitting reimbursement of 1990 qualified cur-

rent retiree health liabilities.

Effective date
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The conference agreement adds an additional transitional rule under the rever-

sion excise tax provisions. Under the conference agreement, in the case of plans

not subject to either title I or title IV of ERISA, the provisions relating to the

reversion excise tax do not apply to terminations with respect to which a request

for a determination letter was filed with the Secretary of the Treasury before Oc-

tober 1, 1990. In addition, in the case of plans that have only one participant,

the provisions relating to the reversion tax do not apply if a resolution termin-

ating the plan was adopted before October 1, 1990.

B. INCREASE IN PBGC PREMIUMS

Present Law

Under present law, a flat-rate per-participant premium of $16 is payable with

respect to each single-employer defined benefit pension plan covered under title

IV of the Employee Retirement Income Security Act of 1974, as amended (ERISA). The

premium is payable to the Pension Benefit Guaranty Corporation (PBGC). An addi-

tional premium of $6.00 multiplied by $1,000 of unfunded vested benefits is pay-

able with respect to underfunded plans. The maximum additional per-participant

premium (i.e., the total additional premium divided by the number of plan parti-

cipants) is capped at $34.

House Bill [FN3]

The House bill raises the flat-rate PBGC premium to $19, increases the assess-

ment per $1,000 of unfunded vested benefits to $9, and increases the per-

participant cap on the additional premium to $53.

The increases in the premium are effective for plan years beginning after Decem-

ber 31, 1990.

Senate Amendment [FN4]

The Senate amendment is the same as the House bill.

*2856 Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

TITLE XIII-BUDGET ENFORCEMENT

BUDGET ENFORCEMENT ACT OF 1990

The conference agreement adds new enforcement mechanisms for discretionary

spending entitlements, and recepits to preserve the deficit reduction achieved by

this Act over the next five years. The conference agreement adds a pay-as-you-go

mechanism to ensure that any new entitlement or receipt legislation will not in-
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crease the deficit. The conference agreement also sets forth limits (caps) on dis-

cretionary spending provided in the annual appropriations process for each of

fiscal years 1991 through 1995, and enforces these through a mechanism to require

across-the-board cuts within any category to make up for any overages. To enforce

deficit targets in fiscal years 1994 and 1995, the conference agreement extends

the existing Gramm-Rudman-Hollings mechanism through fiscal year 1995, but with

new procedures to allow adjustment for revised economic and technical estimates,

in 1994 and 1995 at the President's option.

I. ENFORCING DISCRETIONARY SPENDING LIMITS

Current law

Under the Congressional Budget Act of 1974, the Senate and the House of Repres-

entatives limit discretionary spending primarily through overall allocations to

their respective Appropriations Committees in the joint statement of the managers

accompanying the concurrent resolution on the budget. These allocations, made pur-

suant to section 302(a) of the Congressional Budget Act of 1974, are sometimes

called "302(a)s" or "crosswalks." All committees must then divide these alloca-

tions among their subcommittees or programs. The Committees on Appropriations-

which have jurisdiction over discretionary spending-must divide the allocations

among their 13 subcommittees (including their Subcommittees on Defense and on For-

eign Operations) under section 302(b) of the Congressional Budget Act. A point of

order (requiring 60 votes to waive in the Senate and a simple majority to waive in

the House) lies against any legislation that would cause spending to exceed these

subdivided limits.

House bill

The House bill sets forth, in a new section of the Congressioal Budget Act, lim-

its for discretionary spending in three categories-defense, international, and do-

mestic-for fiscal years 1991 through 1993, and in one category-discretionary

spending-for fiscal years 1994 and 1995. The House bill creates a new mechanism

for across-the-board cuts-called "sequestration"-within a category if discretion-

ary spending for a fiscal year exceeds spending in that category. The President

orders these cuts for that fiscal year within 15 days after the end of a session.

Under a "look-back" procedure, if *2857 legislation is enacted for that fiscal

year in the next session that causes spending to exceed a category's limit, then

the applicable spending limits for the next fiscal year are reduced accordingly,

and a further sequestration occurs unless appropriations legislation adjusts

spending downward.

The initial limits proposed by the House include separate amounts of new budget

authority and outlays by category (for fiscal years 1991 through 1993) and by

total (for fiscal years 1994 and 1995).

The House bill provides that the President shall adjust the spending limits in

the annual budget submission for changes in concepts and definitions, inflation,
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credit reestimates, Internal Revenue Service compliance funding, debt forgiveness,

International Monetary Fund funding, Presidentially-determined emergencies, and

for limited defined special allowances.

Senate amendment

The Senate amendment sets forth as a freestanding part of the Omnibus Budget Re-

conciliation Act of 1990 limits for discretionary spending in the same categories

and for the same years as in the House bill. The Senate amendment also creates a

new mechanism for across-the-board cuts-called "sequestration"- within a category

if discretionary spending exceeds spending for that category. In the Senate amend-

ment, however, the President orders these cuts on November 15 for appropriations

bills enacted before November 1 or after June 30 of a fiscal year, or 15 days

after enactment for bills enacted between October 31 and July 1.

The initial limits on discretionary spending proposed by the Senate are the same

as those proposed by the House. As does the House bill, the Senate amendment

provides that the President may adjust the spending limits in the annual budget

submission for changes in inflation, credit reestimates, Internal Revenue Service

compliance funding, International Monetary Fund funding, Presidentially-determined

emergencies, and for limited defined special allowances.

The Senate amendment allows for changes in the definition of "budget authority"

(which it changes elsewhere)-but not changes in other concepts and definitions,

and allows for adjustment for debt forgiveness for the Arab Republic of Egypt and

the Polish government-but not other debts.

Conference agreement

The conference agreement establishes the limits on discretionary spending by

category, as proposed by the House and Senate, as a new title VI of the Congres-

sional Budget Act of 1974.

The initial limits on discretionary spending are as follows (in billions of dol-

lars):

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

*2858 The President shall adjust the spending limits according to the method

proposed by the House, except with regard to limited defined special allowances.

The conference agreement accepts the Senate approach for adjustments for the In-

ternational Monetary Fund and debt forgiveness. The special allowances authorize

the President to adjust the spending limits for new budget authority and associ-

ated outlays by specified percentages, depending on the spending category and the

fiscal year. Outlay limits for categories of discretionary spending also shall be

increased by specified dollar amounts so long as the budget authority limits for

the applicable categories are not breached; this special outlay allowance insu-

lates the legislative process from estimating differences.

The conference agreement accepts a compromise mechanism for initiating across-

the-board spending cuts if discretionary spending limits are breached. During the
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session in which the fiscal year begins, the enactment of legislation causing a

breach in the spending limits of any category would trigger a presidential se-

questration order that would impose across-the-board cuts in that category bring-

ing spending down to the established limits. This presidential sequestration order

would be issued within 15 days after the end of a session of Congress. During the

following session, the enactment of legislation causing a breach in the spending

limits would trigger sequestration 15 days after enactment if the legislation were

enacted before July 1, or would reduce the applicable spending limits for the next

fiscal year by the amount of the breach if the legislation were enacted on or

after July 1.

II. ENFORCING PAY-AS-YOU-GO

Current law

Under current law, the Senate and the House of Representatives limit entitle-

ments through spending allocations to their respective authorizing committees in

the joint statement of the managers accompanying the concurrent resolution on the

budget, just as with discretionary spending. A point of order (requiring 60 votes

to waive in the Senate and a simple majority to waive in the House) lies against

any new entitlement program that would cause spending to exceed limits that flow

from these allocations. Similarly, the concurrent resolution on the budget sets a

revenue floor, and a point of order (requiring 60 votes to waive in the Senate and

a simple majority to waive in the House) lies against any tax-cutting *2859 legis-

lation that would cause revenues to fall below the floor in the resolution.

House bill

The House bill creates a new "pay-as-you-go" mechanism to require across-

the-board cuts in those entitlement programs subject to Gramm-Rudman-Hollings if

new entitlement spending or tax-cutting legislation increases the deficit. The

President orders these cuts on October 15-the same date that a final sequestration

order is issued pursuant to Gramm-Rudman-Hollings. The House bill cuts the first

$5 billion in excess solely from entitlement programs now covered by Gramm-Rud-

man-Hollings. In the case of any excess above $5 billion, the House would cut 50

percent of the further excess from entitlement and 50 percent from discretionary

spending.

Senate amendment

The Senate amendment creates a mechanism similar to the House bill, except that

the President orders these cuts on November 15, and makes the across-the-board

cuts solely in entitlement programs now covered by Gramm-Rudman-Hollings. Discre-

tionary programs would not be reduced through the pay-as-you-go sequester.

Conference agreement
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The conference agreement makes across-the-board cuts only in non-exempt entitle-

ment programs, as in the Senate amendment. These cuts are ordered on the same day

as the discretionary spending and deficit sequestrations. The conference agreement

includes a provision for emergency direct spending or receipts legislation, which

would not be subject to the pay-as-you-do requirement.

Section 252(b)(1) of the conference agreement excludes from the pay-as-you-go

sequester procedure legislation maintaining the deposit insurance guarantee in ef-

fect on the date of enactment. The conferees intend that the funding to meet de-

posit insurance liabilities that meet existing commitments be exempt from any pay-

as-you-go sequestration.

III. REVISING AND ENFORCING DEFICIT TARGETS

Current law

Gramm-Rudman-Hollings established deficit targets ("maximum deficit amounts") in

1985 and the Balanced Budget and Emergency Deficit Control Reaffirmation Act of

1987 revised them as follows (in billions of dollars):

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

*2860 Gramm-Rudman-Hollings enforces these targets, based on projections of the

deficit, through across-the-board cuts on October 15. The cuts cancel non-exempt

budgetary resources to achieve outlay savings sufficient to reduce the deficit to

the maximum deficit amount. Under section 301(i) of the Congressional Budget Act,

budget resolutions must also meet these maximum deficit amount targets or be sub-

ject to a point of order (that requires 60 votes to waive in the Senate and a

three-fifths majority to waive in the House). Gramm-Rudman-Hollings expires on

September 30, 1993. For a discussion of current law, see the conference report to

accompany H.J. Res. 324 (Increasing the Statutory Limit on the Public Dept), House

Report 100-313 (September 21, 1987), 100th Cong. 1st Sess., pages 42-62.

House bill

The House bill revises the deficit targets as follows (in billions of dollars):

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

The House bill amends Gramm-Rudman-Hollings to provide for sequestration in a

manner similar to current law, except that for fiscal years 1991 through 1993 the

President must annually revise the targets for changes in economic and technical

assumptions occurring since the last year. As a consequence, during those years,

the sequester covers only changes caused by legislative actions. The consequences

of those actions, however, are addressed by the new mechanisms for enforcement of

the discretionary spending limits and pay-as-you-go. Thus, during the first three

years covered by the House bill, this should not require the President to order

cuts under the conventional Gramm-Rudman-Hollings process. For fiscal years 1994

and 1995, the House bill authorizes (but does not require) the President to con-
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tinue the process of adjustment for economic and technical changes, but continues

a process similar to the current Gramm-Rudman-Hollings for those years if the

President chooses not to make such adjustments.

*2861 Senate amendment

The Senate amendment revises the deficit targets as follows (in billions of dol-

lars):

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

The Senate amendment retains much of the language of the existing Gramm-Rud-

man-Hollings, but adopts a process similar to the House bill for annual adjustment

of the deficit targets.

The revised deficit targets proposed by the Senate differ from those proposed by

the House because of differences in economic and technical assumptions.

Conference agreement

The conference agreement revises the deficit targets (as a new section of the

Congressional Budget Act of 1974) as follows (in billions of dollars):

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

The conference agreement incorporates the procedures proposed by the House under

which the President must adjust the deficit targets for fiscal years 1991 through

1993 and may adjust the target for fiscal years 1994 and 1995. The deficit targets

established reflect current economic projections and the removal of Social Secur-

ity trust fund balances from the deficit calculation. These deficit targets will

be adjusted for further updated economic and technical factors through fiscal year

1993.

*2862 IV. RESTORATION OF FUNDS SEQUESTERED

Current law

Under current law, an initial sequestration order, issued August 25, withholds

budgetary resources at the sequestered levels effective October 1. A final se-

questration order, issued October 15, permanently cancels budgetary resources, ef-

fective that date, and supersedes the initial sequestration order. After their is-

suance, initial and final sequestration orders can be rescinded and sequestered

funds restored only upon the enactment of a law specifically directing those ac-

tions. The sequester for fiscal year 1991 was suspended temporarily by four con-

tinuing appropriations measures enacted in October: H.J. Res. 655 (P.L. 101-403),

H.J. Res. 666 (P.L. 101-412), H.J. Res. 677 (P.L. 101-444), and H.J. Res. 681

(P.L. 101-461).

House bill
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The House bill rescinds both the initial and final sequestration order for fisc-

al year 1991, reverses any action taken to implement the orders, and restores any

sequestered budgetary resources.

Senate amendment

The Senate amendment proposes identical language.

Conference agreement

The conference agreement incorporates the House and Senate language rescinding

the fiscal year 1991 sequester and restoring sequestered amounts.

V. SEQUESTRATION REPORTS AND ORDERS

Current law

Under current law, the Directors of the Office of Management and Budget and the

Congressional Budget Office issue initial and revised sequestration reports each

year in August and October which estimate the baseline deficit for the fiscal

year, determine whether the deficit target has been exceeded, and calculate the

percentages and amounts by which spending in non-exempt accounts must be reduced

to lower the estimated deficit to the target level.

The Office of Management and Budget Director's initial and revised sequestration

reports trigger initial and final presidential sequestration orders which imple-

ment any required sequestration reductions specified in the reports (the Congres-

sional Budget Office reports are advisory). The General Accounting Office also is-

sues a compliance report in November, which is also advisory. Through fiscal year

1992, a sequestration order is triggered if the baseline deficit exceeds the defi-

cit target by more than $10 billion. For fiscal year 1993, when the target is

zero, any deficit excess would trigger sequestration. The sequestration process

expires at the end of fiscal year 1993. The President's sequestration orders must

comply fully with the Office of Management and Budget Director's reports.

Sequestration reports and orders are issued only in August and October each

year. There are no procedures for issuing additional or revised reports and orders

to eliminate any excess deficit that occurs after the sequestration process for a

fiscal year has been *2863 completed. Further, if sequestration is triggered, it

applies to all non-exempt accounts. The only categorization is that one-half of

the reductions are made in defense programs, with the other half coming from non-

defense programs. There are no separate or specialized reporting requirements or

presidential orders for other categories of spending.

House bill

The House bill establishes new sequestration reporting requirements and presid-

ential sequestration orders to implement the discretionary spending sequester

(enforcing the discretionary spending categories), the pay-as-you-go sequester
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(enforcing the deficit-neutrality of mandatory spending and receipt legislation),

and the deficit sequester (enforcing the deficit targets).

The bill establishes the following timetable for sequestration reports and or-

ders:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

On August 20, both the Congressional Budget Office and the Office of Management

and Budget Directors issue sequester preview reports to the President and Congress

for the pay-as-you-go and deficit sequesters for the fiscal year. For the pay-

as-you-go sequester preview, the reports must set forth the change in the deficit

for the fiscal year caused by the enactment of direct spending and receipts legis-

lation, identify each law included in the estimate, and calculate the appropriate

sequester percentage. For the deficit sequester, the reports must estimate the

baseline deficit for the fiscal year, any deficit excess, the deficit margin, any

deficit excess remaining after the pay-as-you-go sequester has been made, and cal-

culate the specified reductions required to eliminate any remaining deficit ex-

cess.

On October 15, the Office of Management and Budget and Congressional Budget Of-

fice Directors issue revised pay-as-you-go and deficit sequester reports updated

to reflect laws enacted through the final snapshot date and containing all the in-

formation required in the sequester preview reports. If the revised Office of Man-

agement and Budget report indicates that any pay-as-you-go and deficit sequester

is required, the President shall issue an order on the same date implementing the

sequester without change.

Within 15 days after the end of the session, the Congressional Budget Office and

Office of Management and Budget Directors issue discretionary spending sequestra-

tion reports to the President and Congress. In general, the reports shall explain

any adjustments made in the discretionary spending limits for budget authority and

outlays for each fiscal year through fiscal year 1995, specify *2864 any breach in

the discretionary categories for the current year and the budget year, and calcu-

late the sequestration necessary to achieve the required reduction. If the Office

of Management and Budget report indicates that any discretionary sequester is re-

quired, the President shall issue an order on the same date implementing the se-

quester without change.

Within 30 days of the issuance of the discretionary spending sequester report

and order, the General Accounting Office (GAO) shall submit to the President and

Congress a compliance report on all the sequester reports and orders issued for

the fiscal year.

Senate amendment

The Senate amendment provides that the estimates and determinations necessary to

implement the new pay-as-you-go sequester and any deficit sequester shall be is-

sued as part of the initial and revised sequestration reports required under cur-

rent law. However, the Senate amendment changes the dates of submission for these

reports. For the Congressional Budget Office, the initial sequestration report is

H.R. CONF. REP. 101-964 Page 1143
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



due on January 27 (March 10 in years in which a new President is inaugurated) and

the revised report is due on November 10 (the Congressional Budget Office reports

remain advisory). For the Office of Management and Budget, the initial sequestra-

tion report is due simultaneously with submission of the President's budget-Feb-

ruary 1 in most years, and March 15 in years in which a new President is inaugur-

ated-and the revised report is due on November 15. An initial sequestration order

would be issued simultaneously with the initial report and become effective on Oc-

tober 1. A final sequestration order would be effective November 15.

For discretionary spending sequestration, the Senate amendment requires both the

Congressional Budget Office and the Office of Management and Budget to report to

the President within 5 days after enactment of an appropriations act. The reports

must determine whether any of the discretionary spending categories have been ex-

ceeded as a result of the act, and, if necessary, calculate the amounts and per-

centages by which spending in the affected categories must be reduced in the ap-

propriate category to eliminate any excess. If the Office of Management and Budget

report calculates a discretionary spending sequestration, the President must issue

an order implementing the sequestration reductions-within 15 days if the measure

is enacted before June 30, and on November 15 if the measure is enacted between

June 30 and November 1.

Conference agreement

As soon as possible after Congress completes action on a discretionary spending,

direct spending, or revenue bill, and after consultation with the budget commit-

tees, the Congressional Budget Office (CBO) is to provide the Office of Management

and Budget (OMB) with an estimate of the bill's effect on spending and revenues.

Within 5 days after the bill's enactment, OMB transmits to the Congress its own

estimate of the bill's budgetary impact. OMB is required to explain differences

between its estimates and those of CBO. OMB is also required to use its bill es-

timates in subsequent sequestration reports.

*2865 The timetable for sequestration reports and orders is as follows:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

This timetable continues the feature of current law in which CBO issues its

reports 5 days before OMB, and OMB is required to explain differences between its

estimates and those of OMB.

All 3 sequestration reports will contain updated estimates of the maximum defi-

cit amount and the discretionary spending limits for each category. They will also

contain estimates of any net deficit increase or decrease (under the pay-as-you-go

provisions), any excess deficit (compared to the deficit target), and the sequest-

ration reductions and percentages necessary to eliminate a deficit increase or ex-

cess deficit. The final sequestration reports will include estimates of new budget

authority and outlays for each discretionary spending category, the amounts of any

breach in the discretionary spending limits, and the sequestration percentages ne-

cessary to eliminate a breach. In addition, the final reports will contain, for

each budget account to be sequestered, estimates of the baseline level of se-
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questrable budgetary resources and outlays and the required reductions.

An extra pair of sequestration reports and an additional Presidential order will

be required if, after the final sequestration report but before July 1, enactment

of an appropriation bill causes a discretionary spending breach. These within-

session sequestration reports are to contain the same information regarding dis-

cretionary spending as a final end-of-session sequestration report.

VI. TREATMENT OF SOCIAL SECURITY

Current law

Under current law, the Social Security trust funds are off-budget but are in-

cluded in deficit estimates and calculations made for purposes of the sequestra-

tion process. However, Social Security benefit payments are exempt from any se-

questration order.

Section 310(g) of the Congressional Budget Act of 1974 prohibits the considera-

tion of reconciliation legislation "that contains recommendations" with respect to

Social Security. (A motion to waive this point of order requires 60 votes in the

Senate and a simple majority in the House.)

House bill

The House bill reaffirms the off-budget status of Social Security and removes

the trust funds-excluding interest receipts-from the deficit estimates and calcu-

lations made in the sequestration process. The House bill retains the current law

exemption of Social Security benefit payments from any sequestration order.

*2866 The House bill creates a "fire wall" point of order (as free-standing le-

gislation) to prohibit the consideration of legislation that would change the ac-

tuarial balance of the Social Security trust funds over a 5-year or 75-year peri-

od. In the case of legislation decreasing Social Security revenues, the prohibi-

tion would not apply if the legislation also included an equivalent increase in

Medicare taxes for the period covered by the legislation.

Senate amendment

The Senate amendment also reaffirms the off-budget status of Social Security and

removes the trust funds from the deficit estimates and calculations made in the

sequestration process. However, unlike the House bill, the Senate amendment re-

moves the gross trust fund transactions-including interest receipts-from the se-

questration deficit calculations. The Senate amendment also retains the current

law exemption of Social Security benefit payments from any sequestration order.

The Senate amendment also creates a procedural fire wall to protect Social Se-

curity financing, but does so by expanding certain budget enforcement provisions

of the Congressional Budget Act of 1974. The Senate amendment expands the prohibi-

tion in Section 310(g) of the Budget Act to specifically protect Social Security

financing, prohibits the consideration of a reported budget resolution calling for
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a reduction in Social Security surplus, and includes Social Security in the en-

forcement procedures under Sections 302 and 311 of the Budget Act. The Senate

amendment also requires the Secretary of Health and Human Services to provide an

actuarial analysis of any legislation affecting Social Security, and generally

prohibits the consideration of legislation lacking such an analysis.

For more on the budgetary treatment of Social Security under current law and

historically, see Senate Comm. on the Budget, Social Security Preservation Act, S.

Rep. No. 101-426, 101st Cong. 2d Sess. (1990).

Conference agreement

The conference agreement incorporates the Senate position on the budgetary

treatment of the Social Security trust funds, reaffirming their off-budget status

and removing all their transactions from the deficit estimates and calculations

made in the sequestration process.

Further, the conference agreement provides that the "fire wall" procedure pro-

posed by the House shall apply only to the House and that the "fire wall" proced-

ures proposed by the Senate shall apply only to the Senate.

VII. CREDIT REFORM

Current law

The credit programs of the Federal Government are displayed in the budget on a

cash accounting basis. Cash accounting overstates the real economic cost of direct

loan programs and understates the real economic costs of loan guarantee programs

in the year loans are made.

*2867 House bill

The House bill provides for a revised system of accounting for Federal credit

programs that requires the appropriation of budget authority equal to the cost to

the government, which is the estimated net present value of the cash flows associ-

ated with federal direct loan and loan guarantee programs. The revised accounting

would also apply to any modifications in the costs of outstanding direct loans or

loan guarantees. An exception from the requirement for an appropriation is

provided for existing entitlement credit programs and the credit activities of the

Commodity Credit Corporation. The credit program cost estimates will not include

administrative expenses, but these expenses will be displayed in the program ac-

count as a separate subaccount on a cash basis. All of the residual cash flows as-

sociated with direct loan and loan guarantee programs not included in the cost to

the government estimate would be non-budgetary and treated as means of financing.

The House bill gives the Director of the Office of Management and Budget (OMB)

the authority to make credit cost estimates for the Executive Branch. The OMB Dir-

ector could also delegate such authority to any Federal agency through written

guidelines. The Director of the OMB would have access to necessary data from the
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Federal agencies and has a mandate to work with the Congressional Budget Office to

improve cost estimates through an annual review process. The House bill authorizes

the President to establish the necessary non-budgetary accounts and the Secretary

of the Treasury to borrow from, receive from, lend to, or pay to such amounts as

may be appropriate to these non-budgetary accounts. These transactions will be

subject to the Antideficiency Act. The House bill also authorizes the funds neces-

sary to implement this change in credit accounting.

The House bill makes credit reform effective starting in fiscal year 1992 and

provides that direct loans and loan guarantees made before this date shall be re-

flected in the budget on a cash basis. The House also provides permanent indefin-

ite authority to liquidate the loan obligations and guarantee commitments made

prior to October 1, 1991.

The House bill also calls for a study by the OMB and the CBO concerning whether

the accounting for Federal deposit insurance programs should be made on a cash

basis, on the same basis as loan guarantees, or on some other basis.

Finally, the House bill would no longer require the inclusion of credit author-

ity amounts in budget resolutions, allocations, costs estimates, or any other doc-

ument related to the Budget Act.

Senate amendment

The Senate amendment states that the purposes of credit reform is to measure ac-

curately the costs of Federal credit programs, place the cost of credit programs

on a budgetary basis equivalent to other Federal spending, encourage the delivery

of benefits in the form most appropriate to the needs of beneficiaries, coordinate

accounting and review of credit programs by CBO and OMB, and enhance the Congres-

sional oversight of credit programs.

*2868 The Senate amendment defines "Federal agency", "direct loan", " direct

loan obligation", "loan guarantee", "loan guarantee commitment", "cost to the gov-

ernment", "subsidy account", "financing account", and "liquidating account". Of

particular note, the "cost to the government" was defined as the estimated long-

term net present value of a loan guarantee. The Senate bill emphasized the variety

of cash flows to be estimated by listing the specific contractual cash flows to be

measured and the variations to the contractual cash flows that could occur.

The Senate amendment made it the responsibility of the Director of OMB to estim-

ate the costs to the government of federal credit programs, establish reporting

requirements by the agencies, and monitor agency performance with respect to cred-

it programs. In developing the estimates, the Senate mandates coordination with

the CBO and consultation with the Congress. Any changes to the estimating criteria

are to be reported to the Congress. CBO and OMB are to study the differences in

long-term administrative costs for credit programs vis-a-vis grant programs.

The Senate amendment requires that the executive budget submission include both

direct loan obligation and loan guarantee commitment levels, and the estimated

cost to the government of these credit levels. No direct loan or loan guarantee or

modification of an outstanding loan could be made without appropriations in ad-
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vance.

The Senate Amendment lays out the responsibilities of each Federal Agency to

make timely submissions of credit data, make annual requests for credit appropri-

ations, use due diligence in carrying out responsibilities for credit programs un-

der the new credit cost controls, and maintaining the reserves of the financing

accounts. And applied the 302(f)(2) point of order to credit limitations in the

Senate for fiscal year 1991. The point of order would sunset with the effective

date of credit reform. The financing accounts were made exempt from sequestration.

Section 1107 lays out the budgetary treatment of federal credit programs. The

cost to the government of direct loan and loan guarantee programs will be carried

in the appropriate budget function. The financing accounts will be treated as a

means of financing, but their aggregated activity will be displayed in the budget

documents in a function known as "credit financing activities". The section makes

it clear that the financing activities are off-budget and not subject to budget

act points of order.

Section 1108 provided the authority necessary for appropriations of budget au-

thority for the cost to the government. The head of each Federal agency has au-

thority to issue notes to the Secretary of the Treasury should the resources of

the financing accounts prove insufficient to meet the obligations of the financing

account. The Secretary of the Treasury has authority to set the terms and condi-

tions of such borrowings. The Senate bill authorizes appopriations for the funding

needs of the liquidating accounts and authorized appropriations for the salaries

and expenses necessary to carry out credit reform.

Deposit insurance programs and other government insurance programs are excluded

from credit reform. OMB and CBO are directed *2869 to study the applicability of

credit reform to the excluded programs and to Government Sponsored Enterprises.

Nothing in the Senate bill is to be construed as limiting existing mandatory

credit authorities nor establishing a limit on existing credit programs. Nor does

the Senate bill contemplate changing the existing authorities for the liquidation

of obligations made prior to enactment of credit reform. Excess funds in the li-

quidating accounts are to be transferred to the Treasury on at least an annual

basis.

Credit reform is made effective for fiscal year 1992. OMB is to submit an ex-

planation of its credit reform methodology with its annual budget submission; CBO

is to include the cost to the government for all reported bills.

The Senate amendment defines a government sponsored enterprise (GSE) to emphas-

ize that to qualify as a GSE and thereby escape budget act treatment, a GSE must:

have a federal charter; be privately owned; be controlled by a board of directors

elected by the owners; and be a financial institution with powers to make loans,

guarantee loans, issue debt, or guarantee the debt of others. Further, a GSE could

not exercise powers that are reserved to the Government (eg. taxing powers or reg-

ulating interstate commerce), commit the Government financially, or employ federal

civil servants.

The Senate amendment creates a new point of order that will lie against legisla-

tion that did not provide a subsidy appropriation for the cost to the government
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of credit activities and applied the 302(f)(2) point of order to credit limita-

tions in the Senate for fiscal year 1991. The 302(f)(2) point of order will sunset

with the effective date of credit reform. The financing accounts were made exempt

from sequestration.

Conference agreement

The conference agreement indicates that the purpose of credit accounting reform

is to measure more accurately the costs of Federal direct loan and loan guarantee

programs, to place the cost of those programs on a basis equivalent to other

spending, to encourage more efficient delivery of Federal assistance, and to im-

prove the allocation of resources between credit and other spending programs. The

conference agreement also substantially accepts the definitions in the Senate

bill.

The conference agreement requires that, starting with fiscal year 1992, the

budget cost of credit programs be the net present value of the long-term costs to

the Government, excluding administrative costs and incidental effects on govern-

mental receipts and outlays. All of the other cash flows resulting from credit

programs will be treated as means of financing and included in non-budgetary fin-

ancing accounts. The cash flows resulting from direct loan obligations and loan

guarantee commitments made prior to fiscal year 1992 will be reflected in the

budget on a cash flow basis.

The conference agreement provides that the Director of the Office of Management

and Budget will be responsible for coordinating credit cost estimates for the ex-

ecutive branch and may delegate that authority to other agencies based upon writ-

ten guidelines. The Director of the Office of Management and Budget is to consult

with *2870 the Director of the Congressional Budget Office in developing

guidelines for credit cost estimates and in reviewing and improving those estim-

ates.

The conference agreement requires the appropriation of new budget authority to

cover the cost of direct loan and loan guarantee programs before new assistance

can be provided. An exception to this requirement is provided for entitlement

credit programs (such as the guaranteed student loan program and veteran's home

loan guaranty program) and for the credit programs of the Commodity Credit Corpor-

ation. The agreement also provides that budget authority must be available to cov-

er the cost of modifying any outstanding direct loan or loan guarantee. Adminis-

trative expenses for credit programs will continue to be counted on a cash flow

basis, but displayed in a separate subaccount within the account for the credit

program.

In a few cases, the cost to government of a loan or guarantee may be zero or

negative. In such case, it is still necessary for appropriations bills to provide

specific authority before loans could be made. Providing such authority will gen-

erate an off-setting receipt (negative budget authority and outlays) which would

be credited to the appropriations committees and count against discretionary

spending limits.
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The conference agreement provides that, if initial estimates of the costs of

credit activity are determined to be incorrect, reestimates are recorded on the

budget as soon as possible. These reestimates will take the form of payments from

the Treasury to the financing accounts or vice versa. The reestimate is discounted

back to the time when the loan was disbursed; the discounted portion is charged to

the program account (as a mandatory) and the rest is charged to net interest.

The conference agreement provides authority for the Secretary of the Treasury to

conduct the transactions necessary to maintain the non-budgetary financing ac-

counts.

As part of the transition provisions, new credit authority is made subject to a

302 point of order in the Senate in fiscal year 1991. However, the agreement sun-

sets this point of order in both houses in 1992.

If excesses were to develop in the financing accounts, the agreement presumes

that these excesses would revert to the Treasury. These excesses do not include

balances necessary to maintain adequate reserves, achieve mandated capital levels,

or preserve the mutuality of certain credit programs.

The financing accounts are made subject to the Antideficiency Act. However, Fed-

eral agencies will continue to administer and operate direct loan and loan guaran-

tee programs as they do now. Permanent indefinite authority is provided to make

any payments required to liquidate direct loan obligations and loan guarantee com-

mitments made prior to fiscal year 1992. The agreement provides an authorization

to cover the administrative expenses of implementing credit accounting reform. Fi-

nally, the activities of Federal insurance programs are excluded from credit ac-

counting reform, but the Director of the Office of Management and Budget and the

Director of the Congressional Budget are required to study whether the accounting

for Federal deposit insurance programs should be a *2871 cash basis, on the same

basis as loan guarantees, or on a different basis.

VIII. GOVERNMENT SPONSORED ENTERPRISES

Current law

Congress has created several Government-sponsored enterprises or GSEs to help

make credit more reliably available to farmers, homeowners, colleges, and stu-

dents. Through federal charters provided in statute, GSEs are privately owned and

operated, limited in their activities to specific economic sectors, and given cer-

tain benefits that help them accomplish their goals.

Due to the public missions described in the charters of these entities, the Gov-

ernment does have an interest in the activities of the GSEs. While there is no ex-

plicit Federal backing for the GSEs, in 1987, the Government infused significant

additional resources into the Farm Credit System when the system had financial

difficulties. This Government financial assistance to a GSE and the problems of

the Savings and Loan sector have generated increased interest in Congressional

oversight of the GSEs.

House bill
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Section 13501(a), of the House bill defined GSEs for this legislation to include

the Farm Credit System (including Farm Credit Banks, Banks for Cooperatives, Fed-

eral Agricultural Mortgage Corporation, and the Farm Credit Insurance Corporation)

the Federal Home Loan Bank System, the Federal Home Loan Mortgage Corporation, the

Federal National Mortgage Association, and Student Loan Marketing Association.

Senate amendment

The Senate had no similar provision.

Conference report

The conference report adopts the House language except that it deletes the ref-

erence to the Farm Credit Insurance Corporation which is an on-budget entity.

House bill

Subsection (b) mandates a Treasury study on the financial safety and soundness

of GSEs, the adequacy of the existing regulatory structure for GSEs, and the fin-

ancial exposure of the Federal Government posed by GSEs. The Department of the

Treasury shall prepare and submit to Congress no later than April 30, 1991, a

study of GSEs and recommended legislation.

Senate amendment

Section 12254(a)(1) of the Senate amendment contained an essentially identical

provision.

Conference report

The conference report accepts the House provision but expands the scope of the

Treasury study to analyze the impact of GSE activities on Treasury borrowing.

*2872 House bill

Subsection (c) mandates a Congressional Budget Office study on GSEs due to Con-

gress no later than April 30, 1991. The study will include an analysis of the fin-

ancial risks each GSE assumes, how Congress may improve its understanding of those

risks, the supervision and regulation of GSEs' risk management, and the financial

exposure of the Federal Government posed by GSEs. The study will also include an

analysis of alternative models for oversight of GSEs of the costs and benefits of

each alternative model to the Government and to the markets and beneficiaries

served by GSEs.

Senate amendment

The Senate amendment contains a mandate for a similar study.

Conference report
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The conference report accepts the House language with the scope expanded to in-

clude an analysis of the effects of GSE activities on Treasury borrowing.

House bill

Subsection (d) provides the Treasury and the CBO full access to GSE books and

records and other information as requested by the Secretary of the Treasury or the

Director of the Congressional Budget Office. This subsection also allowed the Sec-

retary of the Treasury and the Director of the Congressional Budget Office to re-

quest information from, or the assistance of, any Federal department or agency au-

thorized by law to supervise the activities of a GSE.

Senate amendment

The Senate amendment contains essentially the same provision.

Conference report

The conference report adopts the House language.

House bill

Subsection (e) provides for the confidentiality of the information provided to

Treasury and the Congressional Budget Office. The House bill requires the Secret-

ary of the Treasury and the Director of the Congressional Budget Office to determ-

ine and maintain the confidentiality of any book, record, or information made

available by a GSE, consistent with the level of confidentiality established by

the GSE involved. The Department of the Treasury and the Congressional Budget Of-

fice were made exempt from Freedom of Information Act requirements for the purpose

of this Act. Finally, an officer or employee of the Department of the Treasury or

the Congressional Budget Office were made subject to the penalties set forth in

section 1906 of title 18, United States Code, if, by virtue of his or her employ-

ment or official position, he or she has possession of or access to any book, re-

cord, or information made available under and determined to be confidential under

this section and if he or she discloses the material in any manner other than to

an officer or employee of the Department of the Treasury Congressional *2873

Budget Office or pursuant to the exceptions set forth in such section 1906.

Senate amendment

The Senate amendment contained (at 12254(a)(C) essentially similar language to

the House bill except that the Senate provided a separate standard of confidenti-

ality for the Congressional Budget Office (at 12254(b)) that did not impose the

penalties contemplated by the House bill.

Conference report

The conference report adopted the House language with respect to Treasury con-
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fidentiality and the Senate language with respect to CBO confidentiality require-

ments.

House bill

Subsection (f) put into statutory language the requirement that the committees

of jurisdiction in the House and Senate prepare and report legislation to ensure

the financial soundness of GSEs and to minimize the possibility that a GSE might

require future assistance from the Government no later than September 15, 1991.

Senate amendment

Beginning at subsection (a), the Senate amendment incorporates a sense of the

Congress resolution that the appropriate committees of jurisdiction will study the

Administration's proposals with respect to GSEs and report legislation by Septem-

ber 15, 1991. Committee legislation will ensure the financial safety and soundness

of the GSEs. The sense of the Congress resolution states that if the appropriate

committees of jurisdiction failed to act, the Senate will consider GSE legislation

on the floor. The sense of the Congress language was intended to be advisory and

not binding on the Committees or the leadership if intervening events next year

prevented such consideration.

Conference report

The conference adopts the House language with respect to consideration of legis-

lation by the appropriate committees of jurisdiction. However, the conference de-

cides to make the statutory nature of the House language apply only to the House,

while the Senate will retain the language in the form of a sense of the Senate

resolution. This language intends to provide impetus for Senate action. The con-

ference report also drops the original Senate language that referred to floor ac-

tion.

The conference report also adopts a provision that was not contained in either

bill, requiring the President's budget to analyze and discuss the financial condi-

tion of the GSEs, and the financial exposure of the Federal Government, if any,

posed by the GSEs.

Section 13501(f) of the bill requires the committees of jurisdiction in the

House and Senate to report legislation to ensure the financial soundness of gov-

ernment sponsored enterprises by September 15, 1991. If such legislation is not

reported, it is the intent of the conferees that the Leadership of the House and

Senate ensure that, by the end of the first session of the 102nd Congress, there

is consideration *2874 of, and a vote on, legislation the Administration may sub-

mit on the financial soundness of GSEs.

The conferees intend that nothing in subtitle E be construed as changing the ex-

isting committee jurisdictions with regard to government-sponsored enterprises.

IX. ADDITIONAL CHANGES TO THE CONGRESSIONAL BUDGET AND IMPOUNDMENT CONTROL ACT

OF 1974
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Current law

The Congressional Budget and Impoundment Control Act of 1974, as amended,

provides for the adoption each year of a concurrent resolution on the budget set-

ting forth spending, deficit, and revenue levels. The budget resolution is en-

forced principally through points of order against legislation violating budget

resolution spending, revenue, and deficit levels, and through reconciliation in-

structions to congressional committees. Budget resolutions include budget levels

for three fiscal years, but only the first year levels are binding (i.e., enforce-

able by points of order).

The budget resolution may not provide for a deficit in excess of the Gramm-Rud-

man-Hollings deficit target for the fiscal year. There are no other restrictions

on congressional discretion in setting budget resolution levels under current law.

Title X of the Act establishes congressional procedures for considering impound-

ment of funds by the executive branch.

House bill

The House bill amends the Congressional Budget Act to establish procedures for

enforcing the discretionary spending limits established for fiscal years 1991-1995

through action each year on the budget resolution. Through fiscal year 1995,

budget resolutions are required to cover five fiscal years.

The House bill also establishes a procedure for automatic reconciliation in-

structions to the tax committees should legislation be enacted reducing revenues

without an offset.

The House provisions are enacted as temporary amendments to the 1974 Budget Act,

generally expiring at the end of fiscal year 1995.

Senate amendment

The Senate amendment also expands 1974 Budget Act enforcement procedures to en-

sure compliance with the discretionary spending limits and pay-as-you-go require-

ments to assure that the 5-year, $500 billion deficit reduction plan is implemen-

ted and maintained. In addition, the Senate amendment establishes new timetables

for congressional and executive budget actions, strengthens and permanently codi-

fies the Byrd Rule on extraneous matter, and makes other conforming changes in the

1974 Budget Act.

The Senate amendment makes permanent changes in the 1974 Budget Act.

Conference agreement

The conference agreement includes a number of budget process changes. It makes

temporary changes in the Congressional Budget *2875 Act to create 5- year budget

resolutions that would be enforced by points of order against exceeding committee

allocations for both the first year and the total of the 5 years covered by the

budget resolution. Section 601(b) of the conference agreement also creates tempor-
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ary points of order in the Senate against violating the discretionary spending

limits.

The conference agreement codifies section 273 of the Balanced Budget and Emer-

gency Deficit Control Act of 1985 as part of the Congressional Budget Act without

change. Following the Senate bill, the conference agreement allows for display of

the increase in the debt as a measure of the deficit, display of Federal retire-

ment trust fund balances, and the creation in budget resolutions of pay-as-you-go

provisions similar to reserve funds established in budget resolutions since 1987.

The conference agreement standardizes the language of points of order, corrects a

precedent in the Senate that effectively kills amendments between Houses if points

of order under the Congressional Budget Act are sustained against them (see Senate

Precedent PRL19860313-003 (Mar. 13, 1986) (LEGIS, Rules database)), and similarly

makes clear that if a point of order under the Act is sustained against a bill,

the bill should be sent back to committee instead of the calendar, so that the

committee may then take corrective action to improve the bill. The conference

agreement makes clear that amendments between the Houses on budget resolutions are

covered in the Senate under section 305(c), which also deals with conference re-

ports on budget resolutions. The conference agreement also repeals section 202 of

public law 100-119, the exceptions to which the conferees believe had come to be

abused (see W. Dauster, Congressional Budget Act Annotated 567-77 (1990)) and co-

difies the Byrd Rule on extraneous matter in reconciliation bills (see id. at

593-650; section 20001 of the Consolidated Omnibus Budget Reconciliation Act of

1985, Pub. L. No. 99-272, S 20001, 100 Stat. 82, 390-91 (Apr. 7, 1986), amended by

the Omnibus Budget Reconciliation Act of 1986, Pub. L. No. 99-509, S 7006, 100

Stat. 1874, 1949-1950 (Oct. 21, 1986), and amended by the Balanced Budget and

Emergency Deficit Control Reaffirmation Act of 1987, Pub. L. No. 100-119, S 20.5,

101 Stat. 754, 784-85 (Sept. 29, 1987)).

The conference report also makes conforming changes to title 31 of the United

States Code to make clear that funds sequestered are not available for expenditure

and that ongoing, regular operations of the Government cannot be sustained in the

absence of appropriations, except in limited circumstances. These changes guard

against what the conferees believe might be an overly broad interpretation of an

opinion of the Attorney General issued on January 16, 1981, regarding the author-

ity for the continuance of Government functions during the temporary lapse of ap-

propriations, and affirm that the constitutional power of the purse resides with

Congress.

X. DEFINITION

Current law

Section 257 of Gramm-Rudman-Hollings defined the terms "automatic spending in-

crease," "budget outlays," "budget authority,"*2876 "concurrent resolution on the

budget," "deficit," "maximum defict amount," "real economic growth," "sequester,"

"sequestration," "account," "sequesterable resource," " margin," "prepayment of a
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loan," "outlay rate," and "combined outlay rate."

Specifically, section 257 defines "margin" to mean $10 billion for fiscal years

1988 through 1992 and zero for fiscal year 1993. If the deficit exceeds the Gramm-

Rudman-Hollings targets by less then the margin through fiscal year 1992, a se-

quester order is not triggeted.

House bill

The House bill moves the definitions section to a new section 250 and retains or

revises the definitions of "outlays," "budget authority," "maximum deficit

amount," "real economic growth," "sequester," "sequestration," "account," and "pre-

payment of a loan." the House bill adds to the definitions section new definitions

for "breach," 'category," "baseline," "budgetary resources," "discretionary appro-

priations," "direct spending," "current," "sale of an asset," "budget year," "cur-

rent year," "outyear," "OMB," and "CBO," but strikes definitions for "automatic

spending increase," "concurrent resolution on the budget," "deficit," sequester-

able resources," "outlay rate," and "combined outlay rate." Finally, the House

bill redefines "margin" to mean $15 billion for fiscal year 1994 and 1995 (minus

any authorized outlay adjustments).

Senate amendment

The Senate amendment redefines "margin" to mean zero for fiscal years 1991

through 1993 and $15 billion for fiscal years 1994 and 1995. Other than in the

definition of "margin," the Senate amendment makes no changes in the Gramm-Rud-

man-Hollings definitions.

Conference agreement

The conference agreement accepts the definition changes proposed by the House,

except that no definition of "sale of an asset" is provided. Additionally "margin"

is redefined to mean zero for fiscal years 1992 and 1993 and $15 billion for fisc-

al years 1994 1995.

XI. PRESIDENT'S BUDGET SUBMISSION

The conference agreement includes a provision permitting the President to delay

submission to Congress of the Budget of the United States Government from the

present requirement of "on or before the first Monday after January 3 of each

year" to not later than the first Monday in February. The conferees intended that

this increased flexibility be used very rarely to meet only the most pressing exi-

gencies. An orderly and timely budget process requires that Presidential submis-

sions be made on or before the first Monday after January 3 whenever possible. The

conferees expect that Presidential submission dates will comply with the January

deadline.

*2877 XII. SCOREKEEPING
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The conferees recognize that, because of the constraints imposed by the Supreme

Court's decision in Bowsher v. Synar, the conference agreement vests substantial

power to estimate the costs of legislation with the Office of Management and

Budget. The conferees are concerned that the Office of Management and Budget has

not always shown complete objectivity in its estimates. The conferees urge the

Congress to scrutinize the scorekeeping of the Office of Management and Budget as

that Office implements the procedures under this conference agreement. The confer-

ees considered procedures under which Congress would enact into law Congressional

Budget Office cost estimates as part of any spending legislation. Should the Of-

fice of Management and Budget abuse its scorekeeping power, the conferees believe

that the Congress should adopt such procedures at that time.

Section 251(a)(7) and 252(d) of Gramm-Rudman-Hollings as amended by this confer-

ence agreement provide that the Office of Management and Budget must make its es-

timates in conformance with scorekeeping guidelines determined for consultation

among the Senate and House Committees on the Budget, the Congressional Budget Of-

fice, and the Office of Management and Budget. These provisions carry on and codi-

fy the existing consultative process that has led to these parties developing the

following scorekeeping guidelines:

SCOREKEEPING GUIDELINES FOR FY 1991

The guideline listed below reflect general budget scorekeeping conventions that

will be used by the House and Senate Budget Committees and the Office of Manage-

ment and Budget in measuring compliance with Congressional budget targets and the

Budget Summit Agreement.

To the extent possible under the Budget Enforcement Act of 1990, the Gramm-Rud-

man-Hollings statute, the Congressional Budget Office and the Office of Management

and Budget will follow these guidelines in calculating deficit estimates and mak-

ing projections for Gramm-Rudman-Hollings and the Budget Enforcement Act 1990.

For both budget scorekeeping and Gramm-Rudman-Hollings, final scoring will ne-

cessarily depend on the review of legislation by the scorekeepers, as provided in

the Budget Enforcement Act of 1990, the Congressional Budget Act and Gramm-Rud-

man-Hollings. These rules will be reviewed on an annual basis.

1. Mandatory spending

The list of accounts that are considered mandatory for purposes of scoring ap-

propriations bills follows.

2. Outlays prior

Outlays from prior-year appropriations will be classified consistent with the

discretionary/mandatory classification of the account from which the outlays oc-

cur.

H.R. CONF. REP. 101-964 Page 1157
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



*2878 3. Direct spending programs

Entitlements and other mandatory programs (including offsetting receipts) will

be scored at current law levels, unless Congressional action modifies the author-

izing legislation. Substantive changes to or restrictions on entitlement law or

other mandatory spending law in appropriations bills will be scored against the

Appropriations Committee section 302(b) allocations in the House and the Senate

except for those savings provisions that are to be enacted by an authorizing com-

mittee pursuant to the Budget Summit Agreement.

4. Transfer of budget authority from a mandatory account to a discretionary ac-

count

The transfer of budget authority to a discretionary account will be scored as an

increase in discretionary budget authority and outlays in the gaining account. The

losing account will not show an offsetting reduction if the account is an entitle-

ment or mandatory.

5. Permissive transfer authority

Permissive transfers will be assumed to occur (in full or in part) unless suffi-

cient evidence exists to the contrary. Outlays from such transfers will be estim-

ated based on the best information available, primarily historical experience and,

where applicable, indications of Executive or Congressional intent.

This guideline will apply to specific transfers (transfers where the gaining and

losing accounts and the amounts subject to transfer can be ascertained) for FY

1991 and to both specific and general transfer authority thereafter.

6. Reappropriations

Reappropriations of expiring balances of budget authority will be scored as new

budget authority in the fiscal year in which the balances become newly available.

7. Advance appropriations

Advance appropriations of budget authority will be scored as new budget author-

ity in the fiscal year in which the funds become newly available for obligation,

not when the appropriations are enacted.

Advance appropriations will be classified as mandatory or discretionary consist-

ent with the mandatory list below.

8. Rescissions and transfers of unobligated balances

Rescissions of unobligated balances will be scored as reductions in current

budget authority and outlays in the year the money is rescinded.

Transfers of unobligated balances will be scored as reductions in current budget

authority and outlays in the amount from which the funds are being transferred,

and as increases in budget authority and outlays in the account to which these
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funds are being transferred.

In certain instances, these transactions will result in a net negative budget

authority amounts in the source accounts. Such *2879 amounts of budget authority

will be projected at zero. Outlay estimates for both the transferring and receiv-

ing accounts will be based on the spending patterns appropriate to the respective

accounts.

9. Delay of obligations

Appropriations bills specify a date when funds will become available for obliga-

tion. It is this date that determines the year for which new budget authority is

scored. In the absence of such a date, the bill is assumed to be effective upon

enactment.

If a new appropriation provides that a portion of the budget authority shall not

be available for obligation until a future fiscal year, that portion shall be

treated as an advance appropriation of budget authority. If a law defers existing

budget authority (or unobligated balances) from a year in which it was available

for obligation to a year in which it was not available for obligation, that law

shall be scored as a rescission in the current year and a reappropriation in the

year in which obligational authority is extended. If the authority to obligate is

contingent upon the enactment of a subsequent appropriation, new budget authority

and outlays will be scored with the subsequent appropriation. If an appropriation

is contingent on enactment of a subsequent authorization, new budget authority and

outlays will be scored with the appropriation. If an appropriation is contingent

on the fulfillment of some action by the Executive branch or some other event nor-

mally estimated, new budget authority will be scored with the appropriation and

outlays will be estimated based on the best information about when (or if) the

contingency will be met. Non-lawmaking contingencies within the control of the

Congress are not scoreable events.

10. Absorption

Appropriations bills or reports should contain language that clearly specifies

the extent to which funds for pay raises are either provided or absorbed within

the levels appropriated in the bill, or remain to be provided.

11. Scoring purchases, lease-purchases and leases

General Rule.-When a bill provides the authority for an agency to enter into a

contract for the purchase, lease-purchase, or lease of a capital asset, budget au-

thority will be scored in the year in which the budget authority is first made

available in the amount of the government's total estimated legal obligations.

Outlays for a purchase or for a lease-purchase in which the Federal government

assumes substantial risk-for example, through an explicit government guarantee of

third-party financing-will be spread across the period during which the contractor

constructs, manufactures, or purchases the asset. Outlays for a lease, or for a
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lease-purchase in which the private sector retains substantial risk, will be

spread across the lease period. In all cases, the total amount of outlays scored

over time against a bill will equal the amount of budget authority scored against

that bill.

Implementation of the Rule.-Contracts under existing authority will not be

rescored. Purchases and lease-purchases will be scored on the basis of this rule

starting in FY 1991. Multi-year leases will *2880 be scored consistent with cur-

rent practice, rather than this rule, in FY 1991.

Further details.-See "Addendum: Details on scoring purchases, lease-purchases,

and leases".

12. Write-offs of uncashed checks, unredeemed food stamps, and similar instruments

Exceptional write-offs of uncashed checks, unredeemed food stamps, and similar

instruments (i.e., write-offs of cumulative balances that have built up over sev-

eral years or have been on the books for several years) shall be scored as an ad-

justment to the means of financing the deficit rather than as an offset. An estim-

ate of write-offs or similar adjustments that are part of a continuing routine

process shall be netted against outlays in the year in which the write-off will

occur. Such write-offs shall be recorded in the account in which the outlay was

originally recorded.

13. Reclassification after an agreement

Except to the extent assumed in a budget agreement, a law that has the effect of

altering the classification of spending and revenues (e.g. from discretionary to

mandatory, special fund to revolving fund, on-budget to off-budget, revenue to

offsetting receipt), will not be scored as reclassified for the purpose of enfor-

cing a budget agreement.

ADDENDUM: DETAILS ON SCORING PURCHASES, LEASE-PURCHASE, AND LEASES

Budget Authority.-Budget authority scored against a bill will include all costs

of the project except for imputed interest costs calculated at Treasury rates. Im-

puted interest costs will not be scored against a bill or for current level but

will count for other purposes.

Criteria for Defining a Lease.-Under a lease arrangement, ownership of the asset

remains with the lessor during the term of the lease and is not transferred to the

Government at or shortly after the end of the lease period. In addition, the Gov-

ernment should enter into the contract for limited use of an asset and not consume

a substantial portion (75 percent) of its economic value. All risks of ownership

of the asset (e.g. financial responsibility for destruction or loss of the asset)

should remain with the lessor.

Illustrative Criteria Determining Private Risk.-Legislation and lease-purchase

contracts will be considered against the following type of illustrative criteria

to evaluate the level of private-sector risk in a project.
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There should be no explicit government guarantee of third party financing.

All risks to ownership of the asset (e.g. financial responsibility for destruc-

tion or loss of the asset, etc.) should remain with the lessor unless the Govern-

ment was at fault for such losses.

The asset should be a general purpose asset rather than for a special purpose of

the Government and should not be built to unique specification for the Government

as lessee. There should be a private-sector market for the asset.

The project should not be constructed on Government land.

*2881 Directed Scorekeeping.-Language that attempts to waive the Anti-Deficiency

Act, or to limit the amount of timing of obligations recorded, does not change the

government's obligations or obligation authority, and so will not affect the scor-

ing of budget authority or outlays.

Authority to Obligate.-Unless bill language that authorizes a project clearly

states that no obligations are allowed unless budget authority is provided spe-

cifically for that project in an Appropriations bill in advance of the obligation,

the bill will be interpreted as providing obligation authority, in an amount to be

estimated by the Congressional Budget Office (for the Congress) and the Office of

Management and Budget (for the Executive).

APPROPRIATED ENTITLEMENTS AND MANDATORIES FOR FISCAL YEAR 1991

Commerce-Justice-State

Payment to the Foreign Service retirement and disability fund

19-0540-0-1-153

Fishermen's guaranty fund

19-5121-0-2-376

Salaries of judges:

Supreme Court, S&E [FN1]

10-0100-0-1-752

U.S. Court of International Trade [FN1]

10-0400-0-1-752

U.S. Court of Appeals [FN1]

10-0510-0-1-752

Courts of Appeals, District Courts, etc. [FN1]

10-0920-0-1-752

Payment to judicial officers' retirement fund

10-0941-0-1-752

Fees and expenses of witnesses

15-0311-0-1-752

Independent counsel

15-0327-0-1-752

Public Safety Officers benefits

15-0403-0-1-754

Civil liberties public education fund
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15-0329-0-1-808

Defense

Payment to the Central Intelligence Agency retirement fund

56-3400-0-1-054

District of Columbia

No mandatory accounts.

Energy-Water

No mandatory accounts.

*2882 Foreign Operations

Housing and other credit guaranty programs

72-4340-0-3-151

Guarantee reserve fund

11-4121-0-3-152

Payment to the Foreign Service retirement and disability fund

11-1036-0-1-153

Interior

Miscellaneous trust funds

14-9971-0-7-302

Range improvements

14-5132-0-2-302

Administration of territories [FN2]

14-0412-0-1-808

Compact of free association [FN3]

14-0415-0-1-808

Labor-HHS-Education

Guaranteed student loans

91-0230-0-1-502

Higher education facilities loans

91-0240-0-1-502

College housing and academic facilities loans [FN4]

91-0242-0-1-502

Federal unemployment benefits and allowances (FUBA)

16-0326-0-1-504

16-0326-0-1-603

Social services block grant

75-1634-0-1-506
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Payments to States for foster care and adoption assistance

75-1645-0-1-506

Rehabilitation services and handicapped research

91-0301-0-1-506

Vaccine improvement program trust fund

20-8175-0-7-551 [FN5]

Retirement pay and medical benefits for commissioned officers

75-0379-0-1-551

Medicaid

75-0512-0-1-551

Medical facilities guarantee and loan fund

75-4430-0-3-551

HMO loan and loan guarantee fund

75-4420-0-3-551

Health professions graduate student loan insurance fund

75-4305-0-3-553

*2883 Payments to health care trust funds

75-0580-0-1-571

Advances to the unemployment trust fund

16-0327-0-1-601

Special benefits

16-1521-0-1-601

16-1521-0-1-602

Black lung disability trust fund

20-8144-0-7-601

Federal payments to the railroad retirement accounts

60-0113-0-1-601

Special benefits for disabled coal miners

75-0409-0-1-601

Supplemental security income program [FN6]

75-0406-0-1-609

Family support payments to States

75-1501-0-1-609

Payments to States for family support activities

75-1509-0-1-609

Payments to social security trust funds

75-0404-0-1-651

Legislative Branch

Compensation of members, Senate

00-0100-0-1-801

Compensation of members, House

00-0200-0-1-801

Payments to windows and heirs of deceased members of Congress
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00-0215-0-1-801

Payments to windows and heirs of deceased members of Congress-Senate

00-0115-0-1-801

Military Construction

No mandatory accounts.

Rural Development-Agriculture

Reimbursement to the rural electrification and telephone fund

12-3101-0-1-271

Conservation reserve program [FN7]

12-3319-0-1-302

Dairy indemnity program

12-3314-0-1-351

Temporary emergency food assistance program (TEFAP) [FN8]

12-3635-0-1-351

Federal Crop Insurance Corporation fund

12-4085-0-1-351

Agricultural credit insurance fund [FN9]

*2884 12-4140-0-3-351

Commodity Credit Corporation fund

12-4336-0-3-351

Payments to the farm credit system financial assistance corp.

20-1850-0-1-351

Rural housing insurance fund [FN9]

12-4141-0-3-371

Rural communication development fund

12-4142-0-3-452

Rural development insurance fund [FN9]

12-4155-0-3-452

Special milk program

12-3502-0-1-605

Food donations programs for selected groups [FN10]

12-3503-0-1-605

Food stamp program

12-3505-0-1-605

Child nutrition programs

12-3539-0-1-605

Nutrition assistance for Puerto Rico

12-3550-0-1-605

Funds for strengthening markets (section 32) [FN11]

12-5209-0-2-605

Transportation
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WMATA, interest payments

46-0300-0-1-401

FAA, aircraft purchase loan guarantee program

69-1399-0-1-402

Coast Guard, retired pay

69-0241-0-1-403

Treasury-Postal Service

Payment to the Postal Service fund for non-funded liabilities

18-1004-0-1-372

Government payment for annuitants, employees health benefits

24-0206-0-1-551

Government payment for annuitants, employees life insurance

24-0500-0-1-602

Compensation of the President

11-0001-0-1-802

Payment of government losses in shipment

20-1710-0-1-803

Payment to civil service retirement and disability fund

24-0200-0-1-805

Veterans-HUD

FSLIC resolution fund

51-4065-0-3-371

*2885 Federal Housing Administration fund [FN12]

86-4070-0-3-371

Veterans Benefits Administration

Insurance and indemnities

36-0120-0-1-701

Compensation

36-0153-0-1-701

Pensions

36-0154-0-1-701

Burial benefits

36-0155-0-1-701

Readjustment benefits

36-0137-0-1-702

Guaranty and indemnity fund

36-4023-0-3-704

Loan guaranty revolving fund

36-4025-0-3-704

DISCRETIONARY APPROPRIATIONS CATEGORIES
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The following is a list of discretionary accounts organized by three subsets of

discretionary appropriations: defense, international, and domestic discretionary,

pursuant to Section 250(c)4(A). New accounts or activities shall be categorized in

consultation with the Committees on Appropriations and the Budget of the House of

Representatives and the Senate.

APPROPRIATED DEFENSE DISCRETIONARY ACCOUNTS FOR FISCAL 1991

COMMERCE, JUSTICE, STATE

Department of Transportation, Maritime Administration, Ready reserve force

69-1710-0-1-054

DEFENSE

Department of Defense, Procurement, Coastal defense augmentation

17-0380-0-1-051

Military personnel, Marine Corps

17-1105-0-1-051

Operation and Maintenance, Marine Corps

17-1106-0-1-051

Operation and Maintenance, Marine Corps Reserve

17-1107-0-1-051

Reserve personnel, Marine Corps

17-1108-0-1-051

Procurement, Marine Corps

17-1109-0-1-051

Research, development, test, and evaluation, Navy

17-1319-0-1-051

*2886 Reserve personnel, Navy

17-1405-0-1-051

Military personnel, Navy

17-1453-0-1-051

Aircraft procurement, Navy

17-1506-0-1-051

Weapons procurement, Navy

17-1507-0-1-051

Shipbuilding and conversion, Navy

17-1611-0-1-051

Operation and Maintenance, Navy

17-1804-0-1-051

Operation and Maintenance, Navy Reserve

17-1806-0-1-051

Other procurement, Navy

17-1810-0-1-051
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Navy Stock Fund

17-4911-0-4-051

Navy Industrial Fund

17-4914-0-4-051

Marine Corps Industrial Fund

17-4914-0-4-051

Operation and Maintenance, National Board for the Promotion of Rifle Practice,

Army

21-1705-0-1-051

Military Personnel, Army

21-2010-0-1-051

Operation and Maintenance, Army

21-2020-0-1-051

Aircraft procurement, Army

21-2031-0-1-051

Missile procurement, Army

21-2032-0-1-051

Procurement of weapons and tracked combat vehicles, Army

21-2033-0-1-051

Procurement of ammunition, Army

21-2034-0-1-051

Other procurement, Army

21-2035-0-1-051

Research Development, test and evaluation, Army

21-2040-0-1-051

Military Personnel, National Guard personnel, Army

21-2060-0-1-051

Operation and Maintenance, Army National Guard

21-2065-0-1-051

Reserve personnel, Army

21-2070-0-1-051

Operation and Maintenance, Army Reserve

21-2080-0-1-051

Revolving and management funds, Army stock fund

21-4991-0-4-051

Army Industrial Fund

21-4992-0-4-051

Aircraft procurement, Air Force

*2887 57-3010-0-1-051

Missile procurement, Air Force

57-3020-0-1-051

Other procurement, Air Force

57-3080-0-1-051

Operation and Maintenance, Air Force

57-3400-0-1-051
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Military personnel, Air Force

57-3500-0-1-051

Research, development, test, and evaluation, Air Force

57-3600-0-1-051

Reserve personnel, Air Force

57-3700-0-1-051

Operation and Maintenance, Air Force Reserve

57-3740-0-1-051

Operation and Maintenance, Air National Guard

57-3840-0-1-051

National Guard personnel, Air Force

57-3850-0-1-051

Air Force stock fund

57-4921-0-4-051

Air Force Industrial Fund

57-4922-0-4-051

Operation and Maintenance, Defense agencies

97-0100-0-1-051

Court of Military Appeals, Defense

97-0104-0-1-051

Drug interdiction and counter-drug activities, Defense

97-0105-0-1-051

Goodwill Games

97-0106-0-1-051

Office of the Inspector General

97-0107-0-1-051

Procurement, Defense agencies

97-0300-0-1-051

National guard and reserve equipment

97-0350-0-1-051

Defense production act purchases

97-0360-0-1-051

Chemical agents and munitions destruction, Defense

97-0390-0-1-051

Research, development, test, and evaluation, Defense agencies

97-0400-0-1-051

Developmental test and evaluation, Defense

97-0450-0-1-051

Operational test and evaluation, Defense

97-0460-0-1-051

Environmental Restoration, Defense

97-0810-0-1-051

Humanitarian assistance

97-0819-0-1-051

Defense Stock Fund
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97-4961-0-4-051

Defense Industrial Fund

*2888 97-4962-0-4-051

Emergency Response fund

97-4965-0-4-051

Central Intelligence Agency, Enhanced security countermeasures capabilities

56-3401-0-1-054

Intelligence community staff

95-0400-0-1-054

ENERGY AND WATER

Department of Energy, Atomic energy defense activities

89-0220-0-1-053

Defense Nuclear Facilities Safety Board, S&E

95-3900-0-1-053

MILITARY CONSTRUCTION

Department of Defense, Family Housing, Navy and Marine Corps

17-0703-0-1-051

Military construction, Navy

17-1205-0-1-051

Military construction, Naval Reserve

17-1235-0-1-051

Family Housing, Army

21-0702-0-1-051

Military construction, Army

21-2050-0-1-051

Military construction, Army National Guard

21-2085-0-1-051

Military construction, Army Reserve

21-2086-0-1-051

Family housing, Air Force

57-0704-0-1-051

Military construction, Air Force

57-3300-0-1-051

Military construction, Air Force Reserve

57-3730-0-1-051

Military construction, Air National Guard

57-3830-0-1-051

Base realignment and closure account

97-0103-0-1-051

Military construction, defense agencies

97-0500-0-1-051
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Family Housing, Defense agencies

97-0706-0-1-051

North Atlantic Treaty Organization infrastructure

97-0804-0-1-051

Family housing, Homeowners assistance fund, Defense [FN1]

97-4090-0-3-051

*2889 VETERANS', HOUSING AND URBAN DEVELOPMENT, AND INDEPENDENT AGENCIES

Federal Emergency Management Agency, S&E (Defense-related activities)

58-0100-0-1-054

Emergency management planning and assistance (defense-related)

58-0101-0-1-054

Selective Service System, S&E

90-0400-0-1-054

APPROPRIATED INTERNATIONAL DISCRETIONARY ACCOUNTS FOR FISCAL YEAR 1991

COMMERCE, JUSTICE, STATE

Foreign Claims Settlement Commission, S&E

15-0100-0-1-153

Payment of Vietnam and U.S.S. Pueblo prisoner of war claims

15-0104-0-1-153

Department of State, Administration of Foreign Affairs, S&E

19-0113-0-1-153

Soviet-East European research and training

19-0118-0-1-153

Administration of Foreign Affairs, Protection of foreign missions and officials

19-0520-0-1-153

Emergencies in the diplomatic and consular service

19-0522-0-1-153

Payment to the American Institute in Taiwan

19-0523-0-1-153

Office of the Inspector General

19-0529-0-1-153

Acquisition and maintenance of buildings abroad

19-0535-0-1-153

Acquisition and maintenance of buildings abroad (special foreign currency)

19-0538-0-1-153

Representation allowances

19-0545-0-1-153

International Organizations and Conferences, contributions for international

peacekeeping activities

19-1124-0-1-153
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International conferences and contingencies

19-1125-0-1-153

Contributions to international organizations

19-1126-0-1-153

U.S. bilateral science and technology agreements

19-1151-0-1-153

International Trade Commission, S&E

34-0100-0-1-153

Commission on the Ukraine Famine, S&E

48-0050-0-1-153

Commission for the Study of Intl. Migration and Coop., S&E

*2890 48-1400-0-1-153

Arms Control and Disarmament Agency, activities

94-0100-0-1-153

Commission for the Preservation of America's Heritage Abroad, S&E

95-3700-0-1-153

Department of State, Payment to the Asia Foundation

19-0525-0-1-154

United States Information Agency, S&E

67-0201-0-1-154

East West Center

67-0202-0-1-154

Radio construction

67-0204-0-1-154

Radio broadcasting to Cuba

67-0208-0-1-154

Educational and cultural exchange programs

67-0209-0-1-154

National Endowment for Democracy

67-0210-0-1-154

Office of the Inspector General

67-0300-0-1-154

Board for International Broadcasting, Grants and expenses

95-1145-0-1-154

Israel relay station

95-1146-0-1-154

Japan-United States Friendship Commission trust fund

95-8025-0-1-154

FOREIGN OPERATIONS

Department of State, U.S. emergency refugee and migration assistance

11-0040-0-1-151

Multilateral assistance, contribution to the Inter-American Dvlt. Bank

11-0072-0-1-151
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Contribution to the International Development Association

11-0073-0-1-151

Contribution to the Asian Development Bank

11-0076-0-1-151

Contribution to the Intl. Bank for Reconstruction

11-0077-0-1-151

Contribution to the International Finance Corporation

11-0078-0-1-151

Contribution to the African Development Fund

11-0079-0-1-151

Contribution to the African Development Bank

11-0082-0-1-151

Peace Corps

11-0100-0-1-151

African Development Foundation

11-0700-0-1-151

Agency for Intl. Development, operating expenses

*2891 11-1000-0-1-151

Trade and Development Program

11-1001-0-1-151

Multilateral assistance, Intl. organizations and programs

11-1005-0-1-151

AID, operating expenses

11-1007-0-1-151

Sahel development program

11-1012-0-1-151

American schools and hospitals abroad

11-1013-0-1-151

Sub-Saharan Africa development assistance

11-1014-0-1-151

Functional development assistance program

11-1021-0-1-151

Department of State, International narcotics control

11-1022-0-1-151

AID, international disaster assistance

11-1035-0-1-151

Special assistance initiatives

11-1042-0-1-151

Inter-American Foundation

11-4031-0-3-151

Department of State, migration and refugee assistance

19-1143-0-1-151

Overseas Private Investment Corporation

71-4030-0-3-151

AID, Private sector revolving fund
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72-4341-0-3-151

International security assistance, peacekeeping operations

11-1032-0-1-152

Economic support fund

11-1037-0-1-152

Special assistance for Central America, reconciliation assistance

11-1038-0-1-152

International Security Assistance, Military assistance

11-1080-0-1-152

International military education and training

11-1081-0-1-152

Foreign military financing

11-1082-0-1-152

Department of State, FMS interest buydown

11-8882-0-1-152

Anti-terrorism assistance

19-0114-0-1-152

Intl. Monetary Programs, contribution to enhanced structural adjustments facil-

ity

11-0005-0-1-155

Military sales programs, special defense acquisition fund

11-4116-0-3-155

Export-Import Bank of the United States

83-4027-0-3-155

*2892 LABOR, HHS

United States Institute of Peace, operating expenses

95-1300-0-1-153

AGRICULTURE RURAL DEVELOPMENT AND RELATED AGENCIES

Foreign assistance programs, expenses, Public Law 480

12-2274-0-1-151

APPROPRIATED DOMESTIC DISCRETIONARY ACCOUNTS FOR FISCAL YEAR 1991

COMMERCE, JUSTICE, STATE

Department of State, International Commissions, S&E, IBWC

19-1069-0-1-301

Construction, IBWC

19-1078-0-1-301

American section, international commissions

19-1082-0-1-301

Conservation and land management, Intl. fisheries commissions
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19-1087-0-1-302

Marine Mammal Commission, S&E

95-2200-0-1-302

National Oceanic and Atmospheric Administration, operations, research and facil-

ities

13-1450-0-1-306

Aviation weather services program

13-8105-0-7-306

NOAA, Damage assessment and restoration revolving fund [FN1]

Commission on Agricultural Workers, S&E

48-0057-0-1-352

Department of Commerce, General Administration, S&E

13-0120-0-1-376

Minority Business Development Agency

13-0201-0-1-376

Export Administration, operations and administration

13-0300-0-1-376

Bureau of the Census, S&E

13-0401-0-1-376

Periodic censuses and programs

13-0450-0-1-376

National Institute of Standards and Technology, scientific and technical re-

search

13-0500-0-1-376

National Telecommunications and Information Administration, S&E

13-0550-0-1-376

United States Travel and Tourism Administration, S&E

13-0700-0-1-376

Patent and Trademark Office, S&E

13-1006-0-1-376

Technology Administration, S&E

*2893 13-1100-0-1-376

International Trade Administration, operations and administration

13-1250-0-1-376

Economic and Statistical Analysis, S&E

13-1500-0-1-376

NIST, working capital fund

13-4650-0-4-376

NOAA, Fishing vessel and gear damage compensation fund

13-5119-0-2-376

Fishermen's contingency fund

13-5120-0-2-376

Foreign fishing observer fund

13-5122-0-2-376

Fisheries promotional fund
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13-5124-0-2-376

Promote and develop fishery products and research pertaining [FN2]

13-5139-0-2-376

Economic Development Administration, miscellaneous appropriations

13-9911-0-1-376

Department of State, fishermen's protective fund

19-5116-0-2-376

Federal Communications Commission, S&E

27-0100-0-1-376

Federal Trade Commission, S&E

29-0100-0-1-376

Securities and Exchange Commission, S&E

50-0100-0-1-376

Small Business Administration, S&E

73-0100-0-1-376

Office of the Inspector General

73-0200-0-1-376

Pollution control equipment contract guarantee revolving fund

73-4147-0-3-376

Business loan and investment fund

73-4154-0-3-376

Direct Loans

Guaranteed Loans

Surety bond guarantees revolving fund

73-4156-0-3-376

Christopher Columbus Quincentennary Jubilee Commission, S&E

76-0800-0-1-376

Competitiveness Policy Council

95-3750-0-1-376

Advisory Commission on Conferences in Ocean Shipping, S&E

48-2500-0-1-403

Federal Maritime Commission, S&E

65-0100-0-1-403

Maritime Administration, Ship construction

*2894 69-1708-0-1-403

Operating Differential subsidies

69-1709-0-1-403

Operations and Training

69-1750-0-1-403

War risk insurance revolving fund

69-4302-0-3-403

Vessel operations revolving fund

69-4303-0-3-403
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Economic Development Administration, Grants and loans administration

13-0125-0-1-452

Office of the Inspector General

13-0126-0-1-452

Economic Development assistance programs

13-2050-0-1-452

Guaranteed Loans

Regional development programs

13-2100-0-1-452

NOAA, coastal energy impact fund

13-4315-0-3-452

Economic development revolving fund

13-4406-0-3-452

Miscellaneous appropriations (area and regional dvlt.)

13-9911-0-1-452

Small Business Administration, disaster relief and insurance, disaster loan fund

73-4153-0-3-453

Direct Loans

Department of Commerce, NTIA, Public telecommunications facilities, planning and

construction

13-0551-0-1-503

Department of Health and Human Services, vaccine improvement program trust fund

20-8175-0-7-551

Department of Justice, federal law enforcement activities, General Admin., S&E

15-0129-0-1-751

Department of Justice, working capital fund

15-4526-0-4-751

Federal Bureau of Investigation, S&E

15-0200-0-1-751

Interagency law enforcement, Organized crime drug enforcement

15-0323-0-1-751

General Administration, Office of the Inspector General

15-0328-0-1-751

Emergency Drug funding

15-0331-0-1-751

United States Parole Commission, S&E

15-1061-0-1-751

Drug Enforcement Administration, S&E

15-1100-0-1-751

*2895 Immigration and Naturalization Service, S&E

15-1217-0-1-751

Immigration Emergency Fund

H.R. CONF. REP. 101-964 Page 1176
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



15-1218-0-1-751

Equal Employment Opportunity Commission, S&E

45-0100-0-1-751

Commission on Civil Rights, S&E

95-1900-0-1-751

Supreme Court of the United States, S&E [FN3]

10-0100-0-1-752

Care of the building and the grounds

10-0103-0-1-752

United States Court of International Trade, S&E [FN3]

10-0400-0-1-752

United States Court of Appeals for the Federal Circuit, S&E [FN3]

10-0510-0-1-752

Courts of Appeals, District Courts, and other judicial serivces, S&E [FN23]

Defender services

10-0923-0-1-752

Fees of jurors and commissioners

10-0925-0-1-752

Administrative Office of the United States Courts, S&E

10-0927-0-1-752

Federal judicial center, S&E

10-0928-0-1-752

Courts of Appeals, District Courts, and other judicial services, court security

10-0930-0-1-752

Furniture and furnishings

10-0932-0-1-752

United States Sentencing Commission S&E

10-0938-0-1-752

Department of Justice, General Legal Activities, S&E

15-0128-0-1-752

Antitrust division, S&E

15-0319-0-1-752

United States Attorneys, S&E

15-0322-0-1-752

United States Marshals Service, S&E

15-0324-0-1-752

Community Relations Service, S&E

15-0500-0-1-752

Support of United States prisoners

15-1020-0-1-752

Assets forfeiture fund [FN2]

15-5042-0-2-752

United States trustees system fund

15-5073-0-2-752

Payment to the Legal Services Corporation
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20-0501-0-1-752

*2896 State Justice Institute, S&E

48-0052-0-1-752

Federal Prison System, buildings and facilities

15-1003-0-1-753

Salaries and Expenses

15-1060-0-1-753

Federal Prison Industries, Incorporated [FN2]

15-4500-0-4-753

Office of Justice Programs, Justice Assistance

15-0401-0-1-754

National Institute of Corrections

15-1004-0-1-754

Commission on Security and Cooperation in Europe, S&E

09-0110-0-1-801

Dwight David Eisenhower Centennial Commission, expenses

76-1700-0-1-801

Office of the United States Trade Representative, S&E

11-0400-0-1-802

The Judiciary, Bicentennial activities

10-0933-0-1-808

Commission on the Bicentennial of the U.S. Constitution, S&E

76-0054-0-1-808

Martin Luther King, Jr. Federal Holiday Commission, S&E

76-0600-0-1-808

Department of Justice, Working Capital Fund

15-4526-0-4-751

DEFENSE

Mildred and Claude Pepper Foundation

97-0826-0-1-552

DISTRICT OF COLUMBIA

Federal payment to the District of Columbia

20-1700-0-1-806

ENERGY AND WATER

Department of Energy, General science and research activities

89-0222-0-1-251

Office of the Nuclear Waste Negotiator, S&E

48-0070-0-1-271

Nuclear Waste Technical Review Board, S&E

48-0500-0-1-271
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Geothermal resources development fund

89-0206-0-1-271

Energy supply, R&D activities

89-0224-0-1-271

Uranium supply and enrichment activities

89-0226-0-1-271

Environmental restoration and waste management

89-0237-0-1-271

Southeastern Power Administration, Operation and Maintenance

89-0302-0-1-271

*2897 Southwestern Power Administration, Operation and Maintenance

89-0303-0-1-271

Operation and Maintenance, Alaska Power Administration

89-0304-0-1-271

Isotope production and distribution fund

89-4180-0-3-271

Colorado river basins power marketing fund, Western Area P.A.

89-4452-0-3-271

Construction, rehabilitation, operation and maintenance, Western Area P.A.

89-5068-0-2-271

Nuclear waste disposal fund

89-5227-0-2-271

Nuclear Regulatory Commission, S&E

31-0200-0-1-276

Office of the Inspector General

31-0300-0-1-276

Federal Energy Regulatory Commission

89-0212-0-1-276

Departmental Administration

89-0228-0-1-276

Office of the Inspector General

89-0236-0-1-276

Department of the Interior, Bureau of Reclamation, Loan Program

14-0667-0-1-301

Direct Loans

Construction program

14-0684-0-1-301

Working capital fund

14-4524-0-4-301

Emergency fund

14-5043-0-2-301

General investigations

14-5060-0-2-301
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Operation and Maintenance

14-5064-0-2-301

General administrative expenses

14-5065-0-2-301

Colorado River dam fund, Boulder Canyon project [FN2]

14-5656-0-2-301

Corps of Engineers, Inland waterways trust fund

20-8861-0-7-301

Delaware River Basin Commission, S&E

46-0100-0-1-301

Contribution to Delaware River Basin Commission

46-0102-0-1-301

Susquehanna River Basin Commission, S&E

46-0500-0-1-301

Contribution to Susquehanna River Basin Commission

46-0501-0-1-301

Flood control, Mississippi River and tributaries

*2898 96-3112-0-1-301

Corps of Engineers, General investigations

96-3121-0-1-301

Corps of Engineers, Construction, general

96-3122-0-1-301

Corps of Engineers, Water resources, operation and maintenance, general

96-3123-0-1-301

Corps of Engineers, General expenses

96-3124-0-1-301

Corps of Engineers, Flood control and coastal emergencies

96-3125-0-1-301

Corps of Engineers, Regulatory Program

96-3126-0-1-301

Corps of Engineers, Revolving fund

96-4902-0-4-301

Harbor maintenance trust fund

96-8863-0-7-301

Corps of Engineers, operation and maintenance, general

96-3123-0-1-303

Contribution to Interstate Commission on the Potomac River Basin

46-0446-0-1-304

Appalachian Regional Commission, development programs

46-0200-0-1-452

Tennessee Valley Authority fund (area and regional development)

64-4110-0-3-452

Environmental restoration and waste management

89-0237-0-1-271
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INTERIOR

Department of the Treasury, Financial Management Service, Energy security re-

serve

20-0112-0-1-271

Biomass energy development

20-0114-0-1-271

Department of Energy, fossil energy research and development

89-0213-0-1-271

Naval petroleum and oil shale reserves

89-0219-0-1-271

Clean coal technology

89-0235-0-1-271

Alternative Fuels Production

89-5180-0-2-271

Energy conservation

89-0215-0-1-272

Emergency energy preparedness, strategic petroleum reserve

89-0218-0-1-274

SPR petroleum

89-0233-0-1-274

Emergency preparedness

89-0234-0-1-274

*2899 Energy information, policy, and regulation, Energy Information Administra-

tion

89-0216-0-1-276

Economic regulation

89-0217-0-1-276

Department of Agriculture, Forest Service, Construction

12-1103-0-1-302

Forest research

12-1104-0-1-302

State and Private Forestry

12-1105-0-1-302

National forest system

12-1106-0-1-302

Firefighting

12-1111-0-1-302

Range betterment fund

12-5207-0-2-302

Acquisition of lands for national forests, special acts

12-5208-0-5-302

Acquisition of lands to complete land exchanges

12-5216-0-2-302

Resource management-timber receipts
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12-5220-0-1-302

Gifts, donations and bequests for forest and rangeland research

12-8034-0-7-302

Bureau of Land Management, Management of lands and resources

14-1109-0-1-302

Construction and access

14-1110-0-1-302

Oregon and California grant lands

14-1116-0-1-302

Firefighting

14-1119-0-1-302

Office of Surface Mining Reclamation and Enforcement, regulation and technology

14-1801-0-1-302

Minerals management service, leasing and royalty management

14-1917-0-1-302

Bureau of Indian Affairs, Operation of Indian programs (cons. & land management)

14-2100-0-1-302

Bureau of Land Management, Working capital fund

14-4525-0-4-302

OSMRE, Abandoned mine reclamation fund

14-5015-0-2-302

BLM, Service charges, deposits, and forfeitures

14-5017-0-2-302

Land acquisition

14-5033-0-2-302

Department of Agriculture, Forest Service, land acquisition

12-5004-0-2-303

Urban Park and Recreation Fund

14-1031-0-1-303

*2900 Department of the Interior, Operation of the national park system

14-1036-0-1-303

John F. Kennedy Center for the Performing Arts

14-1038-0-1-303

Construction

14-1039-0-1-303

National recreation and preservation

14-1042-0-1-303

Illinois and Michigan canal national heritage-corridor Commission

14-1043-0-1-303

United States Fish and Wildlife Service, Resource management

14-1611-0-1-303

Construction

14-1612-0-1-303

Rewards and Operations

14-1692-0-1-303
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Land acquisition

14-5020-0-2-303

National Park Service, Land acquisition [FN2]

14-5035-0-2-303

Historic preservation fund

14-5140-0-2-303

North American Wetlands Conservation Fund [FN2]

14-5241-0-2-303

Advisory Council on Historic Preservation, S&E

95-2300-0-1-303

Department of the Interior, Office of the Secretary, S&E

14-0102-0-1-306

Construction Management

14-0103-0-1-306

Office of Inspector General

14-0104-0-1-306

Office of the Solicitor

14-0107-0-1-306

Oil spill emergency fund

14-0119-0-1-306

Geological survey, Surveys, investigations and research [FN2]

14-0804-0-1-306

Bureau of Mines, mines and minerals

14-0959-0-1-306

Soledad Canyon demonstration project [FN1]

National Park Service, ground transportation, Construction (trust fund)

14-8215-0-7-401

Pennsylvania Avenue Development Corporation, S&E

42-0100-0-1-451

Public development

42-0102-0-1-451

Land acquisition and development fund

42-4084-0-3-451

National Capital Planning Commission, S&E

92-2500-0-1-451

*2901 Commission of Fine Arts, S&E

95-2600-0-1-451

Bureau of Indian Affairs, Operation of Indian programs (Area and regional dvlt.)

14-2100-0-1-452

Construction

14-2301-0-1-452

Miscellaneous payments to Indians

14-2303-0-1-452

Payment to the Navajo Rehabilitation Trust Fund

14-2368-0-1-452
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Revolving fund for loans

14-4409-0-3-452

Direct Loans

Indian loan guaranty and insurance fund

14-4410-0-3-452

Guaranteed Loans

Department of the Interior, Bureau of Indian Affairs, Operation of Indian pro-

grams (elementary, secondary, and vocational education)

14-2100-0-1-501

Department of Education, Office of Elementary and Secondary Education, Indian

Education

91-0101-0-1-501

Institute of American Indian and Alaska Native Culture, S&E

95-2900-0-1-502

Smithsonian Institution, S&E

33-0100-0-1-503

Museum programs and related research (special foreign)

33-0102-0-1-503

Construction and improvements, National Zoological Park

33-0129-0-1-503

Repair and restoration of buildings

33-0132-0-1-503

Construction

33-0133-0-1-503

National Gallery of Art, S&E

33-0200-0-1-503

Repair, restoration, and renovation of buildings

33-0201-0-1-503

Woodrow Wilson International Center, S&E

33-0400-0-1-503

Payment to the endowment challenge fund

33-0401-0-1-503

National Endowment for the Arts, grants and administration

59-0100-0-1-503

National Endowment for the Humanities, grants and administration

59-0200-0-1-503

Institute of Museum Services, grants and administration

59-0300-0-1-503

*2902 Commission of Fine Arts, National capital arts and cultural affairs

95-2602-0-1-503

Department of HHS, Indian Health Service, Tribal health admin. [FN2]

75-0390-0-1-551
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Indian health facilities

75-0391-0-1-551

Federal Indian Health Administration

75-0392-0-1-551

Department of the Interior, National Indian Gaming Commission

14-0118-0-1-806

BLM, Payments in lieu of taxes

14-1114-0-1-806

U.S. Fish and Wildlife Service, National wildlife refuge fund [FN2]

14-5091-0-2-806

Territorial and Intl. Affairs, Admin. of territories [FN3]

14-0412-0-1-808

Trust Territory of the Pacific Islands

14-0414-0-1-808

Compact of free association [FN23]

14-0415-0-1-808

Office of Navajo and Hopi Indian Relocation, S&E

48-1100-0-1-808

Franklin Delano Roosevelt Memorial Commission, S&E

76-0700-0-1-808

United States Holocaust Memorial Council

95-3300-0-1-808

LABOR, HHS

Department of Education, Office of Elementary and Secondary Education, Impact

aid

91-0102-0-1-501

Chicago litigation settlement

91-0220-0-1-501

Office of Special Education and Rehabilitative Services, Education of the handi-

capped

91-0300-0-1-501

Office of Vocational and Adult Education [FN2]

91-0400-0-1-501

OSERS, Payments to institutions for the handicapped (elementary, secondary, &

voc.)

91-0600-0-1-501

OESE, Compensatory education for the disadvantaged

91-0900-0-1-501

School improvement program

91-1000-0-1-501

Office of Bilingual Education and Minority Languages Affairs, Bilingual and im-

migrant education

91-1300-0-1-501
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National Commission on Migrant Education, S&E

95-0600-0-1-501

*2903 Higher Education, Natl. Commission on Responsibilities for Financing Post

Sec.

48-0400-0-1-502

Department of Education, Office of Postsecondary Educ., Student Financial As-

sistance

91-0200-0-1-502

Higher education

91-0201-0-1-502

College housing and academic facilities loans [FN3]

91-0242-0-1-502

Direct Loans

OSERS, Payments to institutions for the handicapped (Higher education)

91-0601-0-1-502

Payments to institutions for the handicapped (Higher education)

91-0602-0-1-502

Office of Postsecondary Education, Howard University

91-0603-0-1-502

Corporation for Public Broadcasting fund

20-0151-0-1-503

Department of Education, Office of Educational Research and Improvement, Librar-

ies

91-0104-0-1-503

Departmental Management, Program admin. (Research and general education aids)

91-0800-0-1-503

Office of Educational Research and Improvement, Research, Statistics, and Im-

provement of practice

91-1100-0-1-503

Natl. Commission on Libraries and Information Science, S&E

95-2700-0-1-503

White House conference on library and information services

95-2701-0-1-503

Department of Labor, Employment and Training Administration, program admin.

16-0172-0-1-504

Training and employment services

16-0174-0-1-504

Community service employment for older Americans

16-0175-0-1-504

Worker Readjustment

16-0176-0-1-504

State unemployment insurance and employment service operations

16-0179-0-1-504
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Unemployment Trust fund (Training and employment) [FN2]

20-8042-0-7-504

Department of Health and Human Services, Family Support Admin., Work Incentives

75-1505-0-1-504

Department of Labor, Labor-Management Services, S&E

16-0104-0-1-505

Employment Standards Administration, S&E

*2904 16-0105-0-1-505

Departmental Management, Office of the Inspector General

16-0106-0-1-505

Special foreign currency program

16-0151-0-1-505

Salaries and Expenses

16-0165-0-1-505

Bureau of Labor Statistics, S&E

16-0200-0-1-505

National Labor Relations Board, S&E

63-0100-0-1-505

Federal Mediation and Conciliation Service, S&E

93-0100-0-1-505

National Mediation board, S&E

95-2400-0-1-505

ACTION, Operating expenses

44-0103-0-1-506

Department of HHS, Family Support Admin., Grants to states for special services

75-1504-0-1-506

Human development services

75-1636-0-1-506

National Council on Disability, S&E

95-3500-0-1-506

Department of HHS, Health resources and services (health care services)

75-0350-0-1-551

Health Care Financing Administration, program management (Health care services)

75-0511-0-1-551

Centers for Disease Control, Disease control, research and training (Health care

services)

75-0943-0-1-551

Assistant Secretary for Health, Public Health service management (Health care

services)

75-1101-0-1-551

Alcohol, Drug Abuse, and Mental Health Administration, Federal subsidy for Saint

Elizabeths Hospital

75-1300-0-1-551

Alcohol, drug abuse, and mental health (Health care services)

75-1361-0-1-551
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HCFA, Program management (Health research)

75-0511-0-1-552

National Institutes of Health, Natl. Library of Medicine (Health research)

75-0807-0-1-552

John E. Fogarty International Center

75-0819-0-1-552

Buildings and Facilities

75-0838-0-1-552

National Institute on Aging (Health research)

75-0843-0-1-552

Natl. Institute of Child Health and Human Development

75-0844-0-1-552

*2905 Office of the Director (Health Research)

75-0846-0-1-552

Research resources (Health research)

75-0848-0-1-552

National Cancer Institute (Health research)

75-0849-0-1-552

National Institute of General Medical Science (Health Research)

75-0851-0-1-552

National Institute of Environmental Health Sciences (Health research)

75-0862-0-1-552

National Heart, Lung and Blood Institute (Health research)

75-0872-0-1-552

National Institute of Dental Research (Health research)

75-0873-0-1-552

National Institute of Diabetes and Digestive and Kidney Disease

75-0884-0-1-552

National Institute of Allergy and Infectious Diseases (Health Research)

75-0885-0-1-552

National Institute of Neurological Disorders and Stroke (Health Research)

75-0886-0-1-552

National Eye Institute (Health research)

75-0887-0-1-552

National Institute of Arthritis and Musculoskeletal and Skin

75-0888-0-1-552

National Center for Nursing Research (Health Research)

75-0889-0-1-552

National Institute on Deafness and other Communicative Disorders

75-0890-0-1-552

National center for human genome research (Health research)

75-0891-0-1-552

Centers for Disease Control, Disease control, research, and training (Health Re-

search)

75-0943-0-1-552
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Assistant Secretary for Health, Public health management (Health Research)

75-1101-0-1-552

Scientific activities overseas (special foreign currency program)

75-1102-0-1-552

Medical treatment effectiveness

75-1105-0-1-552

ADAMHA, alcohol, drug abuse, and mental health (Health research)

75-1361-0-1-552

Agency for Health Care Policy and Research, Health Care Policy and Research

75-1700-0-1-552

Health resources and services (Education and training of health workers)

75-0350-0-1-553

*2906 National Library of Medicine (Education and training of health workers)

75-0807-0-1-553

National Institute on Aging (Educ. and training of health care workers)

75-0843-0-1-553

National Institute of Child Health & Human Dvlt. (Educ. and training of health

workers)

75-0844-0-1-553

Office of the Director (Education and training of health care workers)

75-0846-0-1-553

Research resources (Education and training of health care workers)

75-0848-0-1-553

National Cancer Institute (Education and training of health care workers)

75-0849-0-1-553

National Institute of General Medical Sciences (Educ., etc.)

75-0851-0-1-553

National Institute of Environmental Health Sciences (Educ., etc.)

75-0862-0-1-553

National Heart, Lung and Blood Institute (Educ., etc.)

75-0872-0-1-553

National Institute of Dental Research (Educ., etc.)

75-0873-0-1-553

National Institute of Diabetes and Digestive and Kidney Disease (Educ., etc.)

75-0884-0-1-553

National Institute of Allergy and Infectious Diseases (Educ., etc.)

75-0885-0-1-553

National Institute of Neurological Disorders and Stroke (Educ., etc.)

75-0886-0-1-553

National Eye Institute (Educ., etc.)

75-0887-0-1-553

National Institute of Arthritis and Musculoskeletal and Skin

75-0888-0-1-553

National Center for Nursing Research (Educ., etc.)

75-0889-0-1-553
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National Institute on Deafness and other Communicative Disorders

75-0890-0-1-553

National center for human genome research (Educ., etc.)

75-0891-0-1-553

ADAMHA, alcohol, drug abuse and mental health (Educ., etc.)

75-1361-0-1-553

Health Resources and Services Administration, nurse training fund

75-4306-0-3-553

Health education loans

75-4307-0-3-553

Department of Labor, Occupational Safety and Health Administration, S&E

*2907 16-0400-0-1-554

Mine Safety and Health Administration, S&E

16-1200-0-1-554

Occupational Safety and Health Review Commission, S&E

95-2100-0-1-554

Federal Mine Safety and Health Review Commission, S&E

95-2800-0-1-554

Medicare, HCFA, Federal supplementary medical insurance trust fund [FN2]

20-8004-0-7-571

Medicare, HCFA, Federal hospital insurance trust fund [FN2]

20-8005-0-7-571

Department of Labor, Pension Benefit Guaranty Corporation fund [FN2]

16-4204-0-3-601

Employment Standards Adm, Special workers' compensation expenses [FN2]

16-9971-0-7-601

Railroad Retirement Board, Federal windfall subsidy [FN2]

60-0111-0-1-601

Railroad social security equivalent benefit account [FN2]

60-8010-0-7-601

Rail Industry Pension Fund [FN2]

60-8011-0-7-601

Supplemental Annuity Pension Fund [FN2]

60-8012-0-7-601

Department of Labor, Employment and Training Administration, unemployment trust

fund (unemployment compensation) [FN2]

20-8042-0-7-603

Department of HHS, Office of the Secretary, General Departmental Management

75-0120-0-1-609

Policy research

75-0122-0-1-609

Office of the Inspector General

75-0128-0-1-609

Social Security Administration, Supplemental security income program [FN3]

75-0406-0-1-609
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Family Support Administration, Program administration

75-1500-0-1-609

Low income home energy assistance

75-1502-0-1-609

Refugee and entrant assistance

75-1503-0-1-609

Dept. of HHS, Social Security, Federal old-age and survivors insurance trust

fund [FN2]

20-8006-0-7-651

Dept. of HHS, Social Security, Federal disability insurance trust fund [FN2]

20-8007-0-7-651

Department of Defense, Soldiers' and Airmen's Home, Operation and maintenance

84-8931-0-7-705

*2908 Capital outlays

84-8932-0-7-705

Department of HHS, Office of the Secretary, Office for Civil Rights

75-0135-0-1-751

Department of Education, Departmental Management, Office for Civil Rights

91-0700-0-1-751

Office of the Inspector General

91-1400-0-1-751

Legislative Branch, National Commission on Children

09-1050-0-1-801

United States Bipartisan Commission on Comprehensive Health

09-1100-0-1-801

National commission on acquired immune deficiency syndrome

09-1300-0-1-801

National Commission to Prevent Infant Mortality

48-1500-0-1-808

LEGISLATIVE BRANCH

Library of Congress, Copyright Office, S&E

03-0102-0-1-376

Copyright Royalty Tribunal: S&E

09-0310-0-1-376

Botanic Garden, S&E

09-0200-0-1-801

Library of Congress, S&E

03-0101-0-1-503

Books for the blind and physically handicapped, S&E

03-0141-0-1-503

Furniture and furnishings

03-0146-0-1-503

Senate: Mileage of the Vice President and Senators
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00-0101-0-1-801

Expense allowances of the Vice President, President Pro Tempore

00-0107-0-1-801

Representation Allowances for the Majority and Minority Leaders

00-0108-0-1-801

Salaries, officers and employees

00-0110-0-1-801

Miscellaneous items

00-0123-0-1-801

Secretary of the Senate

00-0126-0-1-801

Sergeant at Arms and Doorkeeper of the Senate

00-0127-0-1-801

Inquiries and investigations

00-0128-0-1-801

Expenses of U.S. Senate Caucus on Intl. Narcotics Control

00-0129-0-1-801

Senators' official personnel and office expense account

*2909 00-0130-0-1-801

Stationery (revolving fund)

00-0140-0-1-801

Joint Item: Capitol Guide Service

00-0170-0-1-801

Senate: Office of Senate Legal Counsel

00-0171-0-1-801

Expense allowances of the Secretary of the Senate

00-0172-0-1-801

Joint Item: Joint Committee on Printing

00-0180-0-1-801

Joint Economic Committee

00-0181-0-1-801

Senate: Senate Policy Committees

00-0182-0-1-801

Office of the Legislative Counsel of the Senate

00-0185-0-1-801

Joint Item: Special Services office

00-0190-0-1-801

House of Representatives: Mileage of Members

00-0208-0-1-801

Salaries and expenses

00-0400-0-1-801

Joint Item: Office of the Attending Physician

00-0425-0-1-801

Joint Committee on Taxation

00-0460-0-1-801
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Salaries, Capitol Police

00-0474-0-1-801

General expenses, Capitol Police

00-0476-0-1-801

Statements of appropriations

00-0499-0-1-801

Official mail costs

00-0825-0-1-801

Architect of the Capitol, S&E

01-0100-0-1-801

Alterations and improvements, buildings and grounds

01-0106-0-1-801

West central front of the Capitol

01-0109-0-1-801

Congressional cemetery

01-0110-0-1-801

Construction of an extension to the New Senate Office Building

01-0122-0-1-801

Modifications and enlargement, Capitol Power Plant

01-0136-0-1-801

Structural and mechanical care, Library of Congress

01-0155-0-1-801

Capitol complex security enhancements

01-0160-0-1-801

Library of Congress, Congressional Research Service, S&E

03-0127-0-1-801

Government Printing Office, Congressional printing and binding

*2910 04-0203-0-1-801

General Accounting Office, S&E

05-0107-0-1-801

Congressional Budget Office, S&E

08-0100-0-1-801

Legislative Branch Boards and Commissions: Biomedical ethics, S&E

09-0400-0-1-801

Office of Technology Assessment, S&E

09-0700-0-1-801

Commission on Railroad Retirement Reform

48-0850-0-1-801

GPO, Office of Superintendent of Documents, S&E

04-0201-0-1-808

AGRICULTURE, RURAL DEVELOPMENT, AND RELATED AGENCIES

Department of Agriculture, Rural Electrification Administration, S&E

12-3100-0-1-271
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Rural electrification and telephone revolving fund [FN2]

12-4230-0-3-271

Direct Loans

Water resources, Soil Conservation Service, Watershed planning

12-1066-0-1-301

River basin surveys and investigations

12-1069-0-1-301

Watershed and flood prevention operations

12-1072-0-1-301

Conservation and land management, Conservation operations

12-1000-0-1-302

Resource conservation and development

12-1010-0-1-302

Great plains conservation program

12-2268-0-1-302

Agricultural Stabilization and Conservation Service, Agricultural conservation

program

12-3315-0-1-302

Water Bank program

12-3320-0-1-302

Forestry incentives program

12-3336-0-1-302

Pollution control and abatement, Departmental Admin., Hazardous waste management

12-0500-0-1-304

ASCS, Colorado river basin salinity control program

12-3318-0-1-304

Rural clean water program

12-3337-0-1-304

Farm income stabilization, Federal Crop Insurance Corporation, Administrative

and operating expenses

12-2707-0-1-351

ASCS, S&E

*2911 12-3300-0-1-351

Food and Nutrition Service, Temporary emergency food assistance program [FN3]

12-3635-0-1-351

Farmers Home Administration, Agricultural credit insurance fund [FN23]

12-4140-0-3-351

Direct Loans

Guaranteed Loans

Farm Credit Administration, Revolving fund for administrative expenses [FN2]

78-4131-0-3-351
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Department of Agriculture, Office of the Secretary

12-0115-0-1-352

Departmental Administration, Rental payments and building operations and main-

tenance

12-0117-0-1-352

Advisory committees

12-0118-0-1-352

Departmental Administration

12-0120-0-1-352

Office of public affairs

12-0130-0-1-352

National Agricultural Library

12-0300-0-1-352

Extension Service

12-0502-0-1-352

Departmental Administration, Office of budget and program analysis

12-0503-0-1-352

Office of the Inspector General

12-0900-0-1-352

Agricultural Research Service

12-1400-0-1-352

Buildings and facilities

12-1401-0-1-352

Office on International Cooperation and Development, Scientific activities over-

seas (foreign currency program)

12-1404-0-1-352

Cooperative State Research Service [FN2]

12-1500-0-1-352

Animal and Plant Health Inspection Service, S&E

12-1600-0-1-352

Buildings and facilities

12-1601-0-1-352

Economic Research Service

12-1701-0-1-352

National Agricultural Statistics Service

12-1801-0-1-352

World Agricultural Outlook Board

12-2100-0-1-352

Office of the General Counsel

*2912 12-2300-0-1-352

Federal Grain Inspection Service, S&E

12-2400-0-1-352

Agricultural Marketing Services

12-2500-0-1-352

Payments to states and possessions
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12-2501-0-1-352

Packers and Stockyards Administration

12-2600-0-1-352

Office of Transportation

12-2800-0-1-352

Foreign Agricultural Service

12-2900-0-1-352

Agricultural Cooperative Service

12-3000-0-1-352

Office of International Cooperation and Development

12-3200-0-1-352

Human Nutrition Information Service

12-3501-0-1-352

Departmental Administration, working capital fund

12-4609-0-4-352

Ameriflora Conference [FN1]

12-8880-0-1-352

Farmers Home Administration, Compensation for construction defects

12-2071-0-1-371

Rural housing insurance fund [FN32]

12-4141-0-3-371

Direct Loans

Guaranteed Loans

Commodity Futures Trading Commission

95-1400-0-1-376

Department of Agricutlure, FHA, S&E

12-2001-0-1-452

Rural development grants

12-2065-0-1-452

Rural water and waste disposal grants

12-2066-0-1-452

Rural community fire protection grants

12-2067-0-1-452

REA, Purchase of rural telephone bank capital stock

12-3102-0-1-452

FHA, rural development insurance fund [FN23]

12-4155-0-3-452

Direct Loans

Guaranteed Loans

REA, rural telephone bank [FN2]
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12-4231-0-3-452

*2913 Direct Loans

FHA, rural development loan fund

12-4233-0-3-452

Direct Loans

Pollution abatement grant [FN1]

Emergency community water assistance [FN1]

ASCS, Emergency conservation program

12-3316-0-1-453

Food Safety and Inspection Service, S&E

12-3700-0-1-554

Food and Drug Administration, Program expenses

75-0600-0-1-554

Buildings and Facilities

75-0603-0-1-554

Department of Agriculture, FHA, Rural housing voucher program

12-2002-0-1-604

Rural housing for domestic farm labor

12-2004-0-1-604

Mutual and self-help housing

12-2006-0-1-604

Very low income housing repair grants

12-2064-0-1-604

Rural housing preservation grants

12-2070-0-1-604

FNS, Food donations programs for selected groups [FN3]

12-3503-0-1-605554

Food program administration

12-3508-0-1-605

Special supplemental food program for women, infants, and children

12-3510-0-1-605

Commodity supplemental food program

12-3512-0-1-605

TRANSPORTATION SUBCOMMITTEE

Department of Transportation, Coast Guard, Offshore oil pollution compensation

fund

69-5167-0-2-304

Environmental compliance and restoration

69-0320-0-1-304

Offshore and pollution compensation fund
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69-5167-0-2-304

Deepwater port liability fund

69-5170-0-2-304

Interstate Commerce Commission, S&E

30-0100-0-1-401

Dept. of Transportation Federal Railroad Administration, Northeast corridor im-

provement program

69-0123-0-1-401

Federal Highway Administration, Motor carrier safety

69-0552-0-1-401

*2914 Railroad-highway crossings demonstration projects

69-0557-0-1-401

National Highway Traffic Safety Administration, Operations and research

69-0650-0-1-401

Miscellaneous safety programs

69-0651-0-1-401

Federal Railroad Administration, Office of the Administrator

69-0700-0-1-401

Railroad safety

69-0702-0-1-401

Grants to National Railroad Passenger Corporation

69-0704-0-1-401

Amtrak corridor improvement loans

69-0720-0-1-401

Direct Loans

Railroad research and development

69-0745-0-1-401

Conrail commuter transition assistance

69-0747-0-1-401

Urban Mass Transportation Administration, Administrative expenses

69-1120-0-1-401

Research, training, and human resources

69-1121-0-1-401

Interstate transfer grants-transit

69-1127-0-1-401

Washington Metro

69-1128-0-1-401

Formula grants

69-1129-0-1-401

Federal Railroad Administration, Regional rail reorganization program

69-4100-0-3-401

Railroad rehabilitation and improvement financing funds [FN2]

69-4411-0-3-401
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Federal Highway Administration, Trust fund share of other highway programs

69-8009-0-7-401

Baltimore-Washington Parkway

69-8014-0-7-401

National Highway Traffic Safety Admin., Operations and research (trust fund

share)

69-8016-0-7-401

Federal Highway Administration, Highway safety research and development

69-8017-0-7-401

Highway-related safety grants [FN2]

69-8019-0-7-401

National Highway Traffic Safety Administration, Highway traffic safety grants

[FN2]

69-8020-0-7-401

Federal Highway Administration, Motor carrier safety grants [FN2]

*2915 69-8048-0-7-401

University transportation centers

69-8056-0-7-401

Federal-aid highways [FN2]

69-8083-0-7-401

Urban Mass Transportation Administration, Discretionary grants [FN2]

69-8191-0-7-401

Federal Highway Administration, Right-of-way revolving fund (trust revolving

fund)

69-8402-0-8-401

Trust fund

Direct Loans

Local rail service assistance [FN1]

Miscellaneous appropriations

69-9911-0-1-401

Urban Mass Transportation and Administration, Miscellaneous expired accounts

69-9913-0-1-401

Federal Highway Administration, Miscellaneous highway trust funds

69-9972-0-7-401

Air transportation, Office of the Secretary, Payments to air carriers, DoT

69-0150-0-1-402

Federal Aviation Administration, Operations

69-1301-0-1-402

Aviation insurance revolving fund

69-4120-0-3-402

Trust fund share of FAA operations

69-8104-0-7-402

Grants-in-aid for airports (Airport and airway trust fund) [FN2]
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69-8106-0-7-402

Facilities and equipment (Aiport and airway trust fund)

69-8107-0-7-402

Research, engineering and development (Airport and airway trust fund)

69-8108-0-7-402

Water transportation, Coast Guard, Operating expenses

69-0201-0-1-403

Acquisition, construction, and improvements

69-0240-0-1-403

Reserve training

69-0242-0-1-403

Research, development, test, and evaluation

69-0243-0-1-403

Alteration of bridges

69-0244-0-1-403

Coast Guard supply fund

69-4535-0-4-403

Coast Guard yard fund

69-4743-0-4-403

*2916 Saint Lawrence Seaway Development Corporation, Operations and maintenance

69-8003-0-7-403

Coast Guard, Boat Safety

69-8149-0-7-403

Panama Canal Commission, Panama Canal revolving fund

95-4061-0-3-403

Department of Transportation, Office of the Sec., S&E

69-0102-0-1-407

Research and Special Programs Administration, Research and Special programs

69-0104-0-1-407

Office of Commercial Space Transportation, Operations and Research

69-0108-0-1-407

Office of the Inspector General, S&E

69-0130-0-1-407

Office of the Secretary, Transportation, planning, research and development

69-0142-0-1-407

Commission on aviation security and terrorism

69-1850-0-1-407

Working capital fund

69-4520-0-4-407

Research and Special Programs Administration, Pipeline safety

69-5172-0-2-407

National Transportation Safety Board, S&E

95-0310-0-1-407

Architectural and Transportation Barriers Compliance Board, S&E

95-3200-0-1-751
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Financial Management Service, St. Lawrence Seaway toll rebate program

20-8865-0-7-808

TREASURY-POSTAL SERVICE

Payments to the Postal Service, Payment to the Postal Service fund

18-1001-0-1-372

Disaster relief and insurance, Funds Appropriated to the President, Unanticip-

ated Needs, natural disasters

11-0033-0-1-453

Committee for Purchase from the Blind and other Severely Handicapped, S&E

95-2000-0-1-505

Health care services, Executive Office of the President, White House Conference

for a Drug Free America, S&E

11-0212-0-1-551

Office of Personnel Management, Civil service retirement and disability fund

[FN2]

24-8135-0-7-602

Department of the Treasury, Federal Law Enforcement Training Center, S&E

*2917 20-0104-0-1-751

Acquisitions, construction, improvements, and related expense

20-0105-0-1-751

United States Customs Service, S&E [FN2]

20-0602-0-1-751

U.S. Customs, Financial crimes enforcement [FN1]

Operation and maintenance, air interdiction program

20-0604-0-1-751

Bureau of Alcohol, Tobacco, and Firearms, S&E

20-1000-0-1-751

United States Secret Service, S&E

20-1408-0-1-751

Administrative Conference of the United States, S&E

95-1700-0-1-751

Federal litigative and judicial activities, U.S. Tax Court, S&E

23-0100-0-1-752

Executive direction and management, Funds Appropriated to the President, Unanti-

cipated needs

11-0037-0-1-802

Executive Office of the President, Office of Administration, S&E

11-0038-0-1-802

Funds Appropriated to the President, Investment in Management Improvement

11-0061-0-1-802

Executive Office of the President, The White House Office, S&E

11-0110-0-1-802

National Critical Materials Council, S&E

H.R. CONF. REP. 101-964 Page 1201
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



11-0111-0-1-802

Office of Management and Budget, Office of Federal Procurement Policy, S&E

11-0201-0-1-802

Executive Residence at the White House, Operating expenses

11-0210-0-1-802

Official Residence of the Vice President, Operating expenses

11-0211-0-1-802

OMB, S&E

11-0300-0-1-802

Special Assistance to the President, S&E

11-1454-0-1-802

Office of National Drug Control Policy, S&E

11-1457-0-1-802

Council of Economic Advisers, S&E

11-1900-0-1-802

National Security Council, S&E

11-2000-0-1-802

Office of Policy Development, S&E

11-2200-0-1-802

Office of National Drug Control Policy, Special forfeiture fund

11-5001-0-2-802

General Services Administration, Allowances and office staff for former Presid-

ents

47-0105-0-1-802

Department of the Treasury, Departmental Office, S&E

20-0101-0-1-803

*2918 Office of the Inspector General

20-0106-0-1-803

International affairs

20-0171-0-1-803

Bureau of the Public Debt, Administering the public debt

20-0560-0-1-803

Internal Revenue Service, Administration and management

20-0911-0-1-803

Processing tax returns and assistance

20-0912-0-1-803

Tax law enforcement

20-0913-0-1-803

IRS, information system

20-0919-0-1-803

United States Mint, S&E

20-1616-0-1-803

Financial Management Service, S&E

20-1801-0-1-803

Departmental Offices, Working capital fund
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20-4501-0-1-803

Bureau of Engraving and Printing Fund

20-4502-0-4-803

United States Customs Service, Customs forfeiture fund

20-5693-0-2-803

United States Mint, Expansion and improvements

20-9911-0-1-803

General Services Administration, General Activities, Office of Inspector General

47-0108-0-1-804

General management and administration, salaries and expenses

47-0110-0-1-804

Personal Property Activities, Federal supply service

47-0116-0-1-804

Operating expenses, federal property resources service

47-0533-0-1-804

Real property relocation

47-0535-0-1-804

Operating expenses, information resources management service

47-0900-0-1-804

Real Property Activities, Federal buildings fund

47-4542-0-4-804

Information Resources Management Service, Information technology fund

47-4548-0-4-804

National Archives and Records Administration, operating expenses

88-0300-0-1-804

Central personnel management, OPM, S&E

24-0100-0-1-805

Office of the Inspector General

24-0400-0-1-805

Revolving fund

24-4571-0-1-805

Merit Systems Protection Board, S&E

*2919 41-0100-0-1-805

Federal Labor Relations Authority, S&E

54-0100-0-1-805

Office of Government Ethics, S&E

95-1100-0-1-805

Advisory Committee on Federal Pay, S&E

95-1800-0-1-805

Department of the Treasury, United States Customs Service, customs services at

small airports

20-5694-0-2-808

Advisory Commission on Intergovernmental Relations, S&E

55-0100-0-1-808

Office of Special Counsel, S&E
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62-0100-0-1-808

Federal Election Commission, S&E

95-1600-0-1-808

VETERANS', HOUSING AND URBAN DEVELOPMENT, AND INDEPENDENT AGENCIES

National Science Foundation, Research and related activities

49-0100-0-1-251

Scientific activities overseas (special foreign currency program)

49-0102-0-1-251

Science and engineering education activities

49-0106-0-1-251

Academic research facilities

49-0150-0-1-251

U.S. Antarctic program activities

49-0200-01-1-251

U.S. Antarctic logistical support activities

49-0202-0-1-251

Office of the Inspector General

49-0300-0-1-251

Space Flight, National Aeronautics and Space Administration, Research and pro-

gram management (Space Flight)

80-0103-0-1-253

Space flight, control, and data communications (Space Flight)

80-0105-0-1-253

Construction of facilities (Space Flight)

80-0107-0-1-253

Research and development (Space Flight)

80-0108-0-1-253

Space, science, applications, and technology, Research and program management

(Space science, applications)

80-0103-0-1-254

Construction of facilities (Space, science, applications)

80-0107-0-1-254

Research and development (Space, science, applications)

80-0108-0-1-254

Supporting space activities, Research and program management (Supporting space

activities)

80-0103-0-1-255

*2920 Space flight, control, and data communications (Supporting space activit-

ies) [FN2]

80-0105-0-1-255

Construction of facilities (Supporting space activities)

80-0107-0-1-255

Research and development (Supporting space activities)
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80-0108-0-1-255

Office of the Inspector General

80-0109-0-1-255

Environmental Protection Agency, Research and development (Energy supply)

68-0107-0-1-271

Pollution control and abatement, Hazardous substance superfund

20-8145-0-7-304

Leaking underground storage tank trust fund

20-8153-0-7-304

Operations, research, and facilities

68-0100-0-1-304

Construction grants

68-0103-0-1-304

Scientific activities overseas (Special foreign currency program)

68-0104-0-1-304

Research and development (Pollution control and abatement)

68-0107-0-1-304

Abatement, control, and compliance

68-0108-0-1-304

Direct loans

Buildings and facilities

68-0110-0-1-304

Office of the Inspector General

68-0112-0-1-304

Salaries and expenses

68-0200-0-1-304

Resolution Trust Corporation, OIG

22-1500-0-1-371

Mortgage credit and deposit insurance, National Credit Union Administration,

Central liquidity facility

25-4470-0-3-371

Direct loans

Department of Housing and Urban Development, FHA mutual mortgage and cooperative

housing insurance funds [FN23]

86-4070-0-3-371

Direct Loans

Guaranteed Loans

FHA general and special risk insurance funds [FN23]

86-4072-0-3-371

H.R. CONF. REP. 101-964 Page 1205
H.R. CONF. REP. 101-964, H.R. Conf. Rep. No. 964, 101ST Cong., 2ND Sess. 1990, 1990 U.S.C.C.A.N. 2374,
1990 WL 201626 (Leg.Hist.)
(Cite as: 1990 U.S.C.C.A.N. 2374)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



*2921 Direct Loans

Guaranteed Loans

Housing for the elderly or handicapped fund

86-4115-0-3-371

Direct Loans

GNMA, Guarantees of mortgage-backed securities [FN2]

86-4238-0-3-371

Secondary Loan Guarantees

General Services Administration, General Activities, Consumer information center

fund

47-4549-0-3-376

Payment to the National Institute of Building Sciences

95-3601-0-1-376

National Aeronautics and Space Administration (research and program management-

Air transportation

80-0103-0-1-402

Construction of facilities (air transportation)

80-0107-0-1-402

Research and development (air transportation)

80-0108-0-1-402

----

Payment to the Neighborhood Reinvestment Corporation

82-1300-0-1-451

Department of Housing and Urban Development, Policy Development and Research,

Research and technology

86-0108-0-1-451

Management and Administration, S&E

86-0143-0-1-451

Community development grants

86-0162-0-1-451

Guaranteed Loans

Subsidized Housing programs (community development)

86-0164-0-1-451

Urban Development action grants

86-0170-0-1-451

Urban homesteading

86-0171-0-1-451

Rental rehabilitation grants

86-0182-0-1-451
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Rental housing assistance for the homeless

86-0187-0-1-451

Management and Administration, Office of the Inspector General

86-0189-0-1-451

Community Planning and Development, Rehabilitation loan fund

86-4036-0-3-451

Direct Loans

Urban Renewal Project Proceeds [FN1]

Federal Emergency Management Agency, S&E (disaster relief and insurance)

*2922 58-0100-0-1-453

Emergency management planning and assistance

58-0101-0-1-453

Disaster relief

58-0104-0-1-453

Office of the Inspector General

58-0300-0-1-453

Points of Light Foundation

11-0055-0-1-506

National Service Agency [FN1]

Department of Health and Human Services, Office of the Secretary, Office of Con-

sumer Affairs

75-0137-0-1-506

Department of HUD, Housing counseling assistance

86-0156-0-1-506

Consumer Product Safety Commission, S&E

61-0100-0-1-554

Interagency Council on the Homeless

48-1300-0-1-604

Department of HUD, Management and Administration, S&E

86-0143-0-1-604

Public and Indian Housing Programs, payments for operation of low income housing

projects

86-0163-0-1-604

Subsidized housing programs (housing assistance)

86-0164-0-1-604

Congregate services program

86-0178-0-1-604

Community Planning and Development, Emergency shelter grants program

86-0181-0-1-604

Transitional housing program

86-0188-0-1-604

Section 8 moderate rehabilitation, single room occupancy

86-0195-0-1-604
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Home ownership and opportunity for people everywhere

86-0196-0-1-604

Drug elimination grants, low income housing

86-0197-0-1-604

Nonprofit sponsor assistance

86-4042-0-3-604

Direct Loans

Flexible subsidy fund

86-4044-0-3-604

Direct Loans

Nehemiah housing opportunity fund

86-4071-0-1-604

Direct Loans

Public Housing Commission

86-7888-0-1-604

Native American Housing Commission

*2923 86-7880-0-1-604

FEMA, emergency food and shelter program

58-0103-0-1-605

Department of Veterans Affairs, veterans job training

36-0103-0-1-702

Vocational rehabilitation revolving fund

36-4114-0-3-702

Education loan fund

36-4118-0-3-702

Construction, major projects

36-0110-0-1-703

Construction, minor projects

36-0111-0-1-703

Grants to the Republic of the Philippines

36-0144-0-1-703

Medical administration and miscellaneous operating expenses

36-0152-0-1-703

Medical care

36-0160-0-1-703

Medical and prosthetic research

36-0161-0-1-703

Grants for construction of state extended care facilities

36-0181-0-1-703

Nursing home revolving fund
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36-4013-0-3-703

Parking garage revolving fund

36-4538-0-3-703

Veterans housing, direct loan revolving fund

36-4024-0-3-704

Direct Loans

Cemeterial expenses, Army, S&E

21-1805-0-1-705

Departmental Administration, General operating expenses

36-0151-0-1-705

Office of the Inspector General

36-0170-0-1-705

Grants for the construction of State veterans cemeteries

36-0183-0-1-705

American Battle Monuments Commission, S&E

74-0100-0-1-705

Court of Veterans Appeals, S&E

95-0300-0-1-705

Department of HUD, Management and Administration, S&E

86-0143-0-1-751

Fair Housing activities

86-0144-0-1-751

Executive Office of the President, National Space Council, S&E

11-0020-0-1-802

Council on Environmental Quality and Office of Environmental

11-1453-0-1-802

Office of Science and Space Technology Policy, S&E

11-2600-0-1-802

Department of the Treasury, Office of Revenue Sharing, S&E

20-0107-0-1-806

*2924 TITLE XIV-OTHER

INVESTMENT

There is a clear need for greater investment in the areas of education, health,

housing, science and low-income programs. The House Democratic leadership believes

that every effort must be made to advance legislatively in budget resolutions, au-

thorizing bills and appropriation bills funding levels which will achieve the

goals set forth for the following functions:

INTERNATIONAL AFFAIRS (150)

Increases over current services provided for under this function should reach,
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at least, $1.8 billion in Budget Authority and $1.7 billion in Outlays by FY 1993

and, to the degree possible, be targeted for Southern African Development Assist-

ance, Ethiopia/Sudan Famine Relief, the PL480 program and Refuge Assistance pro-

grams.

GENERAL SCIENCE, SPACE AND TECHNOLOGY (250)

Increases over current services provided for under this function should reach,

at least, $500 million in Budget Authority and $400 million in Outlays by FY 1993

and, to the degree possible, be targeted for Science and Technology programs for

Historically Black Colleges and Universities.

ENERGY (270)

Increases over current services provided for under this function should reach,

at least, $500 million in Budget Authority and $400 million in Outlays by FY 1993

and, to the degree possible, be targeted for Hispanic and Historically Black Col-

leges and Universities consortia agreements with the Department of Energy.

COMMERCE AND HOUSING CREDIT (370)

Increases over current services provided for under this function should reach,

at least, $2 billion in Budget Authority and $2 billion in Outlays by FY 1993 and,

to the degree possible, be targeted for the programs of the Gonzalez, Dellums and

Conyers housing bills (H.R. 5157, 1122 and 969)

COMMUNITY AND REGIONAL DEVELOPMENT (450)

Increases over current services provided for under this function should reach,

at least, $2.6 billion in Budget Authority and $300 million in Outlays by FY 1993

and, to the degree possible, be targeted for the programs of the Urban Homestead-

ing Act (H.R. 1181)

EDUCATION AND TRAINING (500)

Increases over current services provided for under this function should reach,

at least, $2.4 billion in Budget Authority and $2.0 billion in Outlays by FY 1993

and, to the degree possible, be targeted to fund the Carl D. Perkins Vocational

Education Act, the School Lunch and Nutrition Act, Head Start and Handicapped Edu-

cation, *2925 to create Educational R&D Districts for educational research and de-

velopment, Youth Incentive, Employment, Drop-Out Prevention and Anti-Gang Violence

programs, and to create a new government guaranteed bond program to raise capital

improvement fund for private Historically Black Colleges and Universities

INCOME SECURITY (600)
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Increases over current services provided for under this function should reach,

at least, $1.5 billion in Budget Authority and $1.5 billion in Outlays by FY 1993

and, to the degree possible, be targeted to fund WIC, School Breakfast and Child

Care Food programs, AFDC Assistance and Community Food Nutrition, AFDC Work Activ-

ities, Job Opportunities and Basic Skills (JOBS) Training and Snack to Child Care

and Temporary Emergency Food Assistance programs

VETERANS BENEFITS AND SERVICES (700)

Increases over current services provided for under this function should reach,

at least, $500 million in Budget Authority and $500 million in Outlays by FY 1993

and, to the degree possible, be targeted for expanding Education, Training, and

Rehabilitation and for increases in Veterans Housing, Hospital and Medical bene-

fits.

We look forward to working with the Congressional Black Caucus on this important

matter.

From the Committee on the Budget, for consideration of the House bill, and the

Senate amendment, and modifications committed to conference, and as exclusive con-

ferees with respect to any proposal to report in total disagreement:

Leon E. Panetta,

Richard Gephardt,

Bill Frenzel,

As additional conferees from the Committee on the Budget, for consideration of

title XIV of the House bill, and all other provisions of the House bill and the

Senate amendment on which conferees from more than one of the other standing com-

mittees of the House are appointed, and modifications committed to conference:

Ed Jenkins,

From the Committee on Agriculture, for consideration of title I and subtitle B

of title V of the House bill, and title I and subtitle A of title IV of the Senate

amendment, and modifications committed to conference:

E de la Garza,

Jerry Huckaby,

Tom Coleman,

From the Committee on Banking, Finance and Urban Affairs, for consideration of

title II of the House bill, and title II of the Senate amendment, and modifica-

tions committed to conference:

Henry Gonzalez,

Mary Rose Oakar,
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Chalmers P. Wylie,

*2926 From the Committee on Education and Labor, for consideration of title

III and sections 12403 and 13323 of the House bill, and subtitle F of title VI,

part 4 of subtitle D of title VII, title X, and section 6401 of the Senate amend-

ment, and modifications committed to conference:

Gus Hawkins,

William D. Ford,

From the Committee on Energy and Commerce [health] for consideration of sub-

titles A and B of title IV and subtitles B, C, and D of title XII of the House

bill, and part 2 of subtitle B and subtitle C of title VI of the Senate amendment,

and modifications committed to conference:

John D. Dingell,

Henry A. Waxman,

Norman F. Lent,

From the Committee on Energy and Commerce (transportation), for consideration

of sections 4511, 4521, and 4522 of the House bill, and sections 3002 and 3003 of

the Senate amendment, and modifications committed to conference:

John D. Dingell,

Thomas A. Luken,

Norman F. Lent,

From the Committee on Energy and Commerce (energy), for consideration of sec-

tions 4501, 4502, 5101, and 10002 of the House bill, and subtitle B of title IV

and section 502 of the Senate amendment, and modifications committed to confer-

ence:

John D. Dingell,

Philip R. Sharp,

Norman F. Lent,

From the Committee on Government Operations, for consideration of part 1 of

subtitle A and subtitles B through E (except section 14302) of title XIV of the

House bill, and corresponding provisions of the Senate amendment, and modifica-

tions committed to conference:

John Conyers, Jr.,

Henry A. Waxman,

Barney Frank,
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Howard C. Nielson,

From the Committee on Interior and Insular Affairs, for consideration

of title V and sections 4502 and 10002 of the House bill, and subtitles A and B

of title IV and section 502 of the Senate amendment, and modifications committed

to conference:

Morris K. Udall,

George Miller,

From the Committee on the Judiciary, for consideration of title VI of the

House bill, and title IX of the Senate amendment, and modifications committed to

conference:

Jack Brooks,

Bob Kastenmeier,

Carlos J. Moorhead,

*2927 From the Committee on Merchant Marine and Fisheries (tonnage duties,

coast guard fees, and cargo preference), for consideration of sections 7101 and

7102 of the House bill, and section 3001 of the Senate amendment, and modifica-

tions committed to conference:

Walter B. Jones,

Billy Tauzin,

From the Committee on Merchant Marine and Fisheries (EPA fees), for considera-

tion of section 7103 of the House bill, and modifications committed to conference:

Walter B. Jones,

Gerry E. Studds,

Robert W. Davis,

From the Committee on Merchant Marine and Fisheries (coastal zone management),

for consideration of subtitle B of title VII of the House bill, and modifications

committed to conference:

Walter B. Jones,

Dennis M. Hertel,

Robert W. Davis,

From the Committee on Post Office and Civil Service, for consideration of

title VIII of the House bill, and title VIII of the Senate amendment, and modific-

ations committed to conference:

Benjamin A. Gilman,
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From the Committee on Public Works and Transportation (aviation) for consider-

ation of subtitles B and C of title IX of the House bill, and subtitle B of title

III of the Senate amendment, and modifications committed to conference:

Glenn M. Anderson,

James L. Oberstar,

John Paul Hammerschmidt,

From the Committee on Public Works and Transportation (transportation trust

funds), for consideration of subtitle A of title IX of the House bill, and modi-

fications committed to conference:

Glenn M. Anderson,

Norman Y. Mineta,

John Paul Hammerschmidt,

From the Committee on Public Works and Transportation (EPA fees), for the con-

sideration of subtitle D of title IX of the House bill, and modifications commit-

ted to conference:

Glenn M. Anderson,

Henry J. Nowak,

John Paul Hammerschmidt,

From the Committee on Rules, for consideration of part 2 of subtitle A of

title XIV and section 14302 of the House bill, and corresponding provisions of the

Senate amendment, and modifications committed to conference:

John Moakley,

Butler Derrick,

Anthony C. Beilenson,

Martin Frost,

James H. Quillen,

Charles Pashayan, Jr.,

*2928 From the Committee on Science, Space, and Technology, for consideration

of title X of the House bill, and subtitle B of title IV and sections 3004 and

3024 of the Senate amendment, and modifications committed to conference:

Robert A. Roe,

Marilyn Lloyd,
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From the Committee on Veterans' Affairs, for consideration of title

XI (except section 11051) of the House bill, and title XI of the Senate amend-

ment, and modifications committed to conference:

G.V. Montgomery,

Douglas Applegate,

Bob Stump,

From the Committee on Ways and Means (revenues and debt ceiling), for consid-

eration of title XIII, subtitles E and F of title XII, and sections 3102, 3121,

7101, and 11051(a) of the House bill, and title VII (except subtitle C), and sub-

titles D and E of title VI of the Senate amendment, and modifications committed to

conference:

Dan Rostenkowski,

Sam Gibbons,

From the Committee on Ways and Means (Medicare), for consideration of sub-

titles A through D of title XII and subtitle A of title IV of the House bill, and

subtitle B of title VI of the Senate amendment, and modifications committed to

conference:

Dan Rostenkowski,

From the Committee on Ways and Means (Social Security), for consideration of

part 5 of subtitle A of title VI of the Senate amendment, and modifications com-

mitted to conference:

Dan Rostenkowski,

Andrew Jacobs, Jr.,

From the Committee on Ways and Means (child care and human resources), for

consideration of parts 1 through 4 of subtitle A and subtitle F of title VI and

subtitle C of title VII of the Senate amendment, and modifications committed to

conference:

Dan Rostenkowski,

Thomas J. Downey,

As an additional conferee for consideration of subtitle B of title V of the

House bill, and subtitle A of title IV of the Senate amendment, and modifications

committed to conference:

R.J. Mrazek,

As an additional conferee for consideration of part 1 of subtitle A and sub-

titles B through E (except section 14302) of title XIV of the House bill, and cor-

responding provisions of the Senate amendment, and modifications committed to con-

ference:
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Silvio O. Conte,

As an additional conferee for consideration of part 2 of subtitle A of title

XIV and section 14302 of the House bill, *2929 and corresponding provisions of the

Senate amendment, and modifications committed to conference:

Carl D. Pursell,

Managers on the Part of the House.

From the Committee on Agriculture, Nutrition, and Forestry:

Patrick J. Leahy,

David Pryor,

Richard G. Lugar,

Bob Dole,

Thad Cochran,

From the Committee on Banking, Housing, and Urban Affairs:

Don Riegle,

Alan Cranston,

Christopher J. Dodd,

From the Committee on the Budget:

Jim Sasser,

Pete V. Domenici,

From the Committee on Commerce, Science, and Transportation:

Daniel K. Inouye,

Wendell Ford,

John Breaux,

John D. Rockefeller IV,

John C. Danforth,

Bob Packwood,

Ted Stevens,

From the Committee on Energy and Natural Resources:

J. Bennett Johnston,
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Dale Bumpers,

Wendell Ford,

James A. McClure,

Pete V. Domenici,

From the Committee on Environment and Public Works:

Quentin N. Burdick,

Daniel Patrick Moynihan,

George Mitchell,

Max Baucus,

Bob Graham,

John H. Chafee,

From the Committee on Finance:

Lloyd Bentsen,

Daniel Patrick Moynihan,

D.L. Boren,

George Mitchell,

David Pryor,

John D. Rockefeller IV,

Bob Packwood,

Bob Dole,

John C. Danforth,

John H. Chafee,

*2930 From the Committee on Governmental Affairs:

John Glenn,

Jim Sasser,

David Pryor,

From the Committee on the Judiciary:

Dennis DeConcini,
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Patrick Leahy,

Orrin Hatch,

From the Committee on Labor and Human Resources for the Child Care and Devel-

opment Block Grant Act:

Edward M. Kennedy,

Christopher J. Dodd,

Orrin G. Hatch,

From the Committee on Labor and Human Resources:

Edward M. Kennedy,

Claiborne Pell,

Howard M. Metzenbaum,

Christopher J. Dodd,

From the Committee on Labor and Human Resources for pension provi-

sions (reversions and retiree health transfers):

Edward M. Kennedy,

Howard M. Metzenbaum,

From the Committee on Veterans' Affairs:

Alan Cranston,

Dennis DeConcini,

John D. Rockefeller IV,

Managers on the Part of the Senate.

FN1 The amount of the deduction allowable for a taxable year with respect to a

charitable contribution may be reduced depending on the type of property contrib-

uted, the type of charitable organization to which the property is contributed,

and the income of the taxpayer (secs. 170(b) and 170(e)). Special rules also limit

the amount of a charitable contribution deduction to less than the contributed

property's fair market value in cases of contributions of inventory or other or-

dinary income property and short-term capital gain property.

FN2 The threshold amount is $50,000 in the case of a separate return filed by a

married individual within the meaning of section 7703. The threshold amounts are

not indexed for inflation.

FN3 This is accomplished by providing a negative adjustment for AMT purposes for
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the amount of the regular tax cutback in itemized deductions.

FN4 Sec. 11410 of the bill extends this provision through 1991.

FN5 Production of champagne and sparkling wines (the rates on which are not in-

creased) is excluded for purposes of determining the first 100,000 gallons of wine

produced during a calendar year, but production of champagne and sparkling wines

is included for purposes of determining whether total production of a winery ex-

ceeds 200,000 gallons.

The Treasury Department is granted authority to prescribe regulations to pre-

vent the small producer exceptions from benefiting any person who produces more

than 2 million barrels of beer or 200,000 gallons of wine during a calendar year.

FN6 The Treasury Department is granted authority to prescribe regulations to

prevent the small brewery and winery credits from benefiting any person who pro-

duces more than 75,000 barrels of beer or 250,000 gallons of wine during a calen-

dar year.

FN7 Colonial American Life Insurance Co. v. Commissioner, 109 S. Ct. 2408 (June

15, 1989), and Rev. Proc. 90-36 (indemnity reinsurance); Treas. Reg. sec.

1.817-4(d)(2) (assumption reinsurance).

FN8 This language is essentially identical to language in paragraph 5 of Article

24 of the 1977 model income tax treaty of the Organisation of Economic Cooperation

and Development ("OECD"). The Commentary of the OECD Committee on Fiscal Affairs

states that this language is designed to end a particular form of discrimination

resulting from the fact that in certain countries the deduction of interest, roy-

alties, and other disbursements allowed without restriction when the recipient is

resident, is restricted or even prohibited when the recipient is a nonresident

(Commentary on Article 24, para. 56).

FN9 See Treas. Reg. sec. 1.817-4(d)(2).

FN10 Thus, in the absence of Treasury Department guidance, in the case of a mod-

ified coinsurance agreement, the net premiums of the ceding company generally are

to be determined by reducing gross premiums by the excess (if any) of (1) the re-

insurance premiums and reserve adjustments payable to the reinsurer under the

agreement over (2) the reserve adjustments and policyholder dividends receivable

from the reinsurer under the agreement. In the event that the reserve adjustments

and policyholder dividends receivable from the reinsurer under the agreement ex-

ceed the reinsurance premiums and reserve adjustments payable to the reinsurer un-

der the agreement, then the excess amount is to increase the gross premiums of the

ceding company in determining the amortizable acquisition expenses of the ceding

company. Similar rules are to apply in determining the net premiums of the rein-

surer under a modified coinsurance agreement.

FN11 "Explanation of Provisions Approved by the Committee on October 3, 1989,"
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Senate Finance Committee Print, 101st Cong., 1st Sess. 114-16 (1989).

FN12 Id. at 114.

FN13 Under this special proration rule, the amount of qualified research ex-

penses incurred by a taxpayer prior to January 1, 1991, is multiplied by the ratio

that the number of days in that taxable year before October 1, 1990, bears to the

total number of days in such taxable year before January 1, 1991.

FN14 For this purpose, a fixed rate includes one bearing a fixed relationship to

a specified market rate.

FN15 A transferor or applicable family member may elect not to treat such a di-

vidend (or comparable payment) as a qualified payment. If the transferor made such

an election, unpaid amounts on cumulative preferred interests would not be subject

to the compounding rules.

FN1 The House bill contains amendments to both the Internal Revenue Code and the

Employee Retirement Income Security Act of 1974, as amended (ERISA). In the House

bill, amendments to ERISA are in Title III of the bill (Committee on Education and

Labor) and amendments to the Internal Revenue Code are in Title XIII of the bill

(Committee on Ways and Means: Revenues).

FN2 In the Senate amendment, Internal Revenue Code and ERISA changes are in both

Title VII (Committee on Finance-Revenues) and Title X (Committee on Labor and Hu-

man Resources).

FN3 In the House bill, this provision was in both Title III (Committee on Educa-

tion and Labor) and Title XII (Committee on Ways and Means: Spending).

FN4 In the Senate amendment, this provision was in both Title VI (Committee on

Finance-Spending Reductions) and Title X (Committee on Labor and Human Resources).

FN1 Account split-Only salaries of judges are mandatory.

FN2 Account split-The interest rate differential related to the Guam Power Au-

thority refinancing and the Northern Marianas covenant will be scored as mandat-

ory.

FN3 Account split-The account shall be split between mandatory payments

(required by treaty) and discretionary costs.

FN4 Account split-Payment of interest to Treasury shall be scored as mandatory.

Loan levels shall be scored as discretionary loan limitations and borrowing au-

thority.

FN5 The administrative expenses associated with this account are discretionary

within the jurisdiction of the Commerce, Justice, State subcommittee.
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FN6 Account split-Administrative expenses shall be scored as discretionary BA

and outlays.

FN7 Appropriations to fund an agreed-upon level of 40 million acre minimum spe-

cified in authorizing legislation shall be scored as mandatory. Appropriations

above this level shall be scored as discretionary.

FN8 Account split-Only purchases of commodities for Hunger Prevention Act are

mandatory.

FN9 Account split-Appropriations for losses will be scored as mandatory. Changes

to loan levels allocated to authorizing committees will be scored as discretion-

ary.

FN10 Account split-Only purchases of commodities for Hunger Prevention Act are

mandatory.

FN11 The entire account shall be scored as mandatory except to the extent that

discretionary set asides are specified in appropriations language.

FN12 Account split-Payments for interest, net realized losses, and temporary

mortgage assistance payments are mandatory. Administrative expenses transferred to

Management and Administration and Inspector General accounts will be classified as

a discretionary obligation limitation and outlays.

FN1 Portion of account is non-appropriated mandatory.

FN1 Treasury identification number not yet assigned.

FN2 Portion of account is non-appropriated permanent.

FN3 Portion of account is mandatory.
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