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II. Summary 

The purpose of this paper is to show how strategic litigation can and should be a 
part of efforts to transform mental health systems to culture of recovery.  Currently, 
involuntary commitment and forced drugging are by far the "path of least resistance" 
when society is faced with someone who is disturbing and their thinking does not 
conform to society's norms.1  In other words, it is far easier for the system to lock people 
up and drug them into submission, then it is to spend the time with them to develop a 
therapeutic relationship and thus able to engage the person with voluntary humane 
alternatives leading to recovery.2  I estimate that 10% of involuntary commitments in the 
United states and none of the forced drugging under the parens patriae doctrine3 are 
legally justified.  This presents a tremendous opportunity to use litigation to "encourage" 
the creation of voluntary, recovery oriented services.4   

In my view, though, in order to be successful various myths of mental illness need 
to be debunked among the general public and humane, effective recovery oriented, non-
                                                 
1 By phrasing it this way, I am not disputing that people become psychotic.  I have been 
there.  See, http://akmhcweb.org/recovery/jgrec.htm.  However, there are lots of degrees -
- a continuum, if you will -- and there are different ways of looking at these unaccepted 
ways of thinking, or altered states of consciousness.  So, what I mean by this terminology 
is that people are faced with involuntary commitment and forced drugging when two 
conditions exist:  One, they are bothering another person(s), including concern about the 
risk of suicide or other self-harm, and Two, they are expressing thoughts that do not 
conform to those accepted "normal" by society.  Of course, this ignores the reality that a 
lot of both are often trumped up, especially against people who have previously been 
subjected to the system. 
2 The system believes it is also less expensive, but the opposite is actually true.  The over-
reliance on neuroleptics and, increasingly, polypharmacy, has at least doubled the number 
of people who become permanently reliant on government transfer payments.  In 
Anatomy of an Epidemic: Psychiatric Drugs and the Astonishing Rise of Mental Illness 
in America, which is available at 
http://psychrights.org/Articles/EHPPPsychDrugEpidemic(Whitaker).pdf, Robert 
Whitaker demonstrates the rate of disability has increased six fold since the introduction 
of Thorazine in the mid '50s.  The Michigan State Psychotherapy Project demonstrated 
extremely more favorable long-term outcomes for those receiving psychotherapy alone 
from psychotherapists with relevant training and experience.  The short term costs were 
comparable to the standard treatment and the long term savings were tremendous.  This 
study can be found at http://psychrights.org/Research/Digest/Effective/MIPsychProj.pdf.     
3 "Parens Patriae" is legal Latin, literally meaning "parent of his or her country".  Black's 
Law Dictionary, Seventh Edition defines it as "the state in its capacity as provider of 
protection to those unable to care for themselves."  It is invoked with respect to minors 
and adults who are deemed incompetent to make their own decisions.  In the context of 
forced drugging under the parens patriae doctrine, it basically is based on the notion, "If 
you weren't crazy, you'd know this was good for you." 
4 At the same time there are impediments to doing so, primarily the lack of legal 
resources. 
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coercive alternatives must be made available.  This conference, Alternatives, is focused 
on the creation of such alternatives and the thesis of this paper is that strategic litigation 
(and public education) are likely essential to transforming the mental health system to 
one of a recovery culture.   

These three elements, (1) Creation of Alternatives, (2) Public Education, and (3) 
Strategic Litigation (Honoring Rights), each reinforce the others in ways that can lead to 
meaningful system change in a way that might be depicted as follows: 

 

For example, debunking the myth among the general public that people do not recover 
from a diagnosis of serious mental health illness can encourage the willingness to invest 
in recovery oriented alternatives.  Similarly, having successful, recovery oriented 
alternatives will help in debunking the myth that people don't recover from serious 
mental illness.  In like fashion, judges and even counsel appointed to represent 
psychiatric defendants, believe the myth "if this person wasn't crazy, she would know 
these drugs are good for her" and therefore don't let her pesky rights get in the way of 
doing the "right thing," ie., forced drugging.  The myth of dangerousness results in people 
being locked up.  In other words, the judges and lawyers reflect society's views and to the 
extent that society's views change, the judges and lawyers' responses will change to suit.  
That leads to taking people's rights more seriously.  The converse is true as well.  Legal 
cases can have a big impact on public views.  Brown v. Board of Education,5  which 
resulted in outlawing segregation is a classic example of this.  Finally, the involuntary 

                                                 
5 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083 (1955). 
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mental illness system6 operates largely illegally, including through its failure to offer less 
restrictive alternatives.7  Thus, litigation can force the creation of such alternatives.  At 
the same time, as a practical matter, the availability of acceptable (to the person), 
recovery oriented, alternatives is necessary for anyone to actually be able to get such 
services when faced with involuntary commitment and forced drugging.    

III. The Involuntary Mental Illness System Operates Largely Illegally 

Involuntary "treatment"8 in the United States largely operates illegally in that 
court orders for forced treatment are obtained without actual compliance with statutory 
and constitutional requirements.  One of the fundamental constitutional rights that is 
ignored in practice is that of a "less restrictive alternative."9   Thus, enforcement of this 
right through the courts can be instrumental in bringing about change.  First, I will 
discuss the key constitutional principles. 

A. Constitutional Protections 

(1) Procedural Due Process 

The 14th Amendment to the United States provides in pertinent part, that "No 
State shall . . . deprive any person of life, liberty, or property, without due process of 
law."  Most, if not all, states have similar provisions.  Under due process, the procedures 
used must meet a minimum level of fairness.  Three essential elements of this procedural 
due process are (1) a neutral decisionmaker, (2) meaningful notice and (3) meaningful 
opportunity to respond.  These were recently reiterated by the United States Supreme 
Court in the case involving a United States citizen who was being detained in Cuba as an 
enemy combatant, as follows: 

[D]ue process requires a 'neutral and detached judge in the first instance.'  . 
. .   For more than a century the central meaning of procedural due process 
has been clear: "Parties whose rights are to be affected are entitled to be 
heard; and in order that they may enjoy that right they must first be 
notified."  It is equally fundamental that the right to notice and an 

                                                 
6 In light of the system basically creating massive numbers of people who become 
categorized as chronically mentally ill, I call it the mental illness system, rather than the 
mental health system. 
7 By saying the mental illness system operates largely illegally I mean that to the extent 
people are locked up and forcibly drugged when the statutory and constitutional 
requirements are not being met, that is illegal.   Of course, this is done by filing 
paperwork and getting court orders, which looked at another way, makes it legal. 
8 "Treatment" is in quotes because it is both (1) pretty clear the current, virtually 
exclusive reliance on psychiatric drugs by the public mental illness system hinders 
recovery for the vast majority of people, and (2) if it isn't voluntary, it isn't treatment. 
9 See, e.g., Sell v. United States, 539 U.S. 166 (2003).  However, not everyone agrees 
with my legal analysis of the right to the least restrictive alternative. 
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opportunity to be heard "must be granted at a meaningful time and in a 
meaningful manner."   

Hamdi v. Rumsfeld, 542 U.S. 507, 124 S.Ct. 2633, 2648-9 (2004) 

In addition to these "procedural due process" rights, there can be "substantive due 
process" rights, which essentially involves balancing people's rights to life, liberty or 
property" against the government's interests in curtailing those rights.  Thus, there are 
substantive constitutional due process rights with respect to both involuntary commitment 
and forced drugging. 

(2) Constitutional Limits on Involuntary Commitment.   

The United States Supreme Court has recognized for a long time that involuntary 
civil commitment is a "massive curtailment of liberty"10 requiring substantive due 
process protection:   

Freedom from bodily restraint has always been at the core of the liberty 
protected by the Due Process Clause from arbitrary governmental action.  
"It is clear that commitment for any purpose constitutes a significant 
deprivation of liberty that requires due process protection."11 

The Supreme Court went on to say in this and other cases that involuntary commitment 
was permissible only when the following factors were present: 

(1) "the confinement takes place pursuant to proper procedures and evidentiary 
standards," (2) there is a finding of "dangerousness either to one's self or to 
others," and (3) proof of dangerousness is "coupled ... with the proof of some 
additional factor, such as a 'mental illness' or 'mental  abnormality.' "12 

Many states allow someone to be involuntarily committed for being "gravely 
disabled," but it seems this can only be constitutional if the "grave disability" means the 
person is a harm to self.  While not ruling on this directly, in my view, the United States 
Supreme Court essentially said so as follows: 

Of course, even if there is no foreseeable risk of self-injury or suicide, a person is 
literally 'dangerous to himself' if for physical or other reasons he is helpless to 
avoid the hazards of freedom either through his own efforts or with the aid of 
willing family members or friends.13 

To reiterate then, involuntary commitment is constitutional only (1) when done 
under proper procedures and evidentiary standards, (2) upon a finding of dangerousness 

                                                 
10 Humphrey v. Cady, 405 U.S. 504 (1972). 
11 Addington v. Texas, 441 U.S. 418 (1979). 
12 Kansas v. Crane, 534 U.S. 407 (2002). 
13 Footnote 9, in O'Connor v. Donaldson, 422 U.S. 563,  95 S.Ct. 2486 (1975). 
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to self or others,14 and (3) the dangerousness is a result of mental illness.  Being 
committed for being gravely disabled is only permissible if the requisite level of 
dangerousness is found.  As will be discussed below, even leaving aside the whole issue 
of the validity of mental illness diagnoses, proper procedures and evidentiary standards 
are generally not followed and people are committed without meeting the dangerousness 
threshold.   

(3) Constitutional Limits on Forced Drugging 

The United States Supreme Court has also held a number of times that being free 
of unwanted psychiatric medication is a fundamental constitutional right.15  In the most 
recent case, Sell, the United States Supreme Court reiterated: 

[A]n individual has a “significant” constitutionally protected “liberty 
interest” in “avoiding the unwanted administration of antipsychotic 
drugs.”16 

The different contexts in which forced psychiatric drugging comes up makes a difference 
as to the extent of this right, however.  Sell and Riggins are forced drugging to make 
someone competent to stand trial cases.  Harper is a convicted person in prison case, 
where people have the least rights.   

The only one of these cases involving forced drugging in the non-criminal (civil) 
context is  Mills v. Rogers.17  There, the United States Supreme Court assumed a person 
has United States Constitutional protection against forced psychiatric drugging under the 
Due Process Clause, but held the exact extent of these protections are intertwined with 
state law.  The same day, June 18, 1982, the Court decided Youngberg v. Romeo18 
involving a civilly committed mentally retarded man, Nicholas Youngberg, whom all of 
the professionals agreed was not receiving appropriate services resulting in excessive 
physical restraints and the Court ruled he was entitled to the services that "professional 
judgment" dictated.  The exact phrase the court used was "the Constitution only requires 
that the courts make certain that professional judgment in fact was exercised."19  A few 
days later, on July 2, 1982, the Court remanded another case, Rennie v. Klein,  to the 
United States Court of Appeals for the Third Circuit for further consideration in light of 
Youngberg.20  This has (not universally) been interpreted to mean people can be force 

                                                 
14 The cases are not uniform on what level of dangerousness and how imminent it must 
be, but it seems clear that the level of dangerousness must meet a relatively high level of 
seriousness and the threat has to have some immediacy to it. 
15 Mills v. Rogers, 457 U.S. 291 (1982); Washington v. Harper, 494 U.S. 210 (1990; 
Riggins v. Nevada, 504 U.S. 127 (1992); and Sell v. United States, 539 U.S. 166 (2003). 
16 Sell v. United States, 539 U.S. 166, 177-8 (2003), citing to the Due Process Clause, 
U.S. Const., amend. 5, and Washington v. Harper, 494 U.S. 210, 110 S.Ct. 1028 (1990.    
17 457 U.S. 291 (1982). 
18  457 U.S. 307 (1982). 
19 Mills was not mentioned in this decision. 
20 458 U.S. 1119 (1982). 
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drugged if "professional judgment" is exercised, ie., if the psychiatrist (exercising 
"professional judgment") says the person should be force drugged.21    

I will get to this being an incorrect interpretation in my view and how Sell 
changes it, in any event in a bit, but as a result of the combination of Mills saying due 
process rights in state courts under the Fourteenth Amendment depends at least in part on 
state law and the interpretation that under Rennie and Youngberg federal constitutional 
protection was subject to the "professional judgment" rule, the action moved to state 
courts.  The upshot in state courts has been mostly good, from a legal perspective, with 
such cases as the final result in Mills (v. Rogers), being the Supreme Judicial Court of 
Massachusetts' ruling in Rogers,22 which is that people have the absolute right to decline 
medication unless they are incompetent to make such a decision and if they are 
incompetent they can not be medicated against their will except by a court made 
Substituted Judgment Decision that includes the following factors: 

1. The patient's expressed preferences regarding treatment. 
2. The strength of the incompetent patient's religious convictions, to the 

extent that they may contribute to his refusal of treatment. 
3. The impact of the decision on the ward's family -- this factor being  

primarily relevant when the patient is part of a closely knit family. 
4. The probability of adverse side effects. 
5. The prognosis without treatment. 
6. The prognosis with treatment. 
7. Any other factors which appear relevant. 

In Rogers, the Court made clear that involuntary civil commitment, in and of 
itself, is insufficient to conclude the person is incompetent to decline the drugs.  The 
Rogers court also specifically re-affirmed an earlier decision, Guardianship of Roe, that 
"No medical expertise is required [for making the substituted judgment decision], 
although medical advice and opinion is to be used for the same purposes and sought to 
the same extent that the incompetent individual would, if he were competent."  The 
Massachusetts Supreme Court also held because of the inherent conflicts in interest, the 
doctors should not be allowed to make this decision.   

                                                 
21 I do not believe this is a correct interpretation.  In Rennie, the Supreme Court never 
actually held that; instead it remanded it in light of its decision in Youngberg v. Romeo.  
However, Youngberg involved a mentally retarded man who was being subject to 
physical restraints under conditions that no professional judgment would support, 
especially because the person could have been trained in a way to minimize or even 
reduce the use of restraints.  Thus, in a lot of ways it was a right to appropriate treatment 
holding, and definitely not a case authorizing forced drugging.   I think the concurring 
opinion of Circuit Judge Weis on remand, which was joined by two other circuit judges, 
is a much better way to interpret the decision.  ("I fear that the latitude the majority 
allows in 'professional judgment' jeopardizes adequate protection of a patient's 
constitutional rights.") Rennie v. Klein, 720 F.2d 266 (CA3 1983).  
22 Rogers, 458 N.E. 2d 308 (Mass 1983) 
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The fact that a patient has been institutionalized and declared incompetent 
brings into play the factor of the likelihood of conflicting interests.  The 
doctors who are attempting to treat as well as to maintain order in the 
hospital have interests in conflict with those of their patients who may wish 
to avoid medication. 

This extremely favorable legal ruling has, however, been turned on its head and become a 
"Rogers Order" assembly-line.23   

Similarly, in Rivers v. Katz24, decided strictly on common law and constitutional 
due process grounds, New York's highest court held a person's right to be free from 
unwanted antipsychotic medication is a constitutionally protected liberty interest: 

"[i]f the law recognizes the right of an individual to make decisions about 
. . .  life out of respect for the dignity and autonomy of the individual, that 
interest is no less significant when the individual is mentally or physically 
ill" 

* * * 

We reject any argument that the mere fact that appellants are mentally ill 
reduces in any manner their fundamental liberty interest to reject 
antipsychotic medication.   We likewise reject any argument that 
involuntarily committed patients lose their liberty interest in avoiding the 
unwanted administration of antipsychotic medication. 

* * * 

If . . . the court determines that the patient has the capability to make his 
own treatment decisions, the State shall be precluded from administering 
antipsychotic drugs.  If, however, the court concludes that the patient lacks 
the capacity to determine the course of his own treatment, the court must 
determine whether the proposed treatment is narrowly tailored to give 
substantive effect to the patient's liberty interest, taking into consideration 
all relevant circumstances, including the patient's best interests, the 
benefits to be gained from the treatment, the adverse side effects 
associated with the treatment and any less intrusive alternative treatments.   
The State would bear the burden to establish by clear and convincing 
evidence that the proposed treatment meets these criteria. 

Just as in Massachusetts, however, in practice, people's rights are not being honored.25  
There are other states which have just as good legal rights and some that don't under state 
                                                 
23 I wrote a memo about this in early February of 2004, which can be found at 
http://psychrights.org/States/Massachusetts/RogersOrders/RogersOrdersMemo.pdf.  
24 Rivers v. Katz, 495 N.E.2d 337, 341-3 (NY 1986). 
25 See, Mental Hygiene Law Court Monitoring Project: Part 1 of Report:   Do Psychiatric 
Inmates in New York Have the Right to Refuse Drugs?  An Examination of Rivers 
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law, but the common denominator in all of them is whatever rights people have, they are 
uniformly ignored.  Before getting to that, I want to get back United States Constitutional 
law under Sell. 

In Sell, decided in 2003, the United States Supreme Court held someone could not 
be force drugged to make them competent to stand trial unless: 

1. The court finds that important governmental interests are at stake.  
2. The court must conclude that involuntary medication will significantly further 

those concomitant state interests.  
3. The court must conclude that involuntary medication is necessary to further 

those interests. The court must find that any alternative, less intrusive 
treatments are unlikely to achieve substantially the same results. 

4. The court must conclude that administration of the drugs is medically 
appropriate, i.e., in the patient's best medical interest in light of his medical 
condition. The specific kinds of drugs at issue may matter here as elsewhere. 
Different kinds of antipsychotic drugs may produce different side effects and 
enjoy different levels of success.  

(italics in original)  These are general constitutional principles and should apply in the 
civil context.  Thus, for example, while in Sell, the "important governmental interest" is 
in bringing a criminal defendant to trial, the governmental interest in the civil context is 
(supposedly) the person's best interest, ie., the parens patriae doctrine.26   

With respect to the second requirement that the forced drugging "will significantly 
further" those interests, the question in the competence to stand trial context is whether 
the forced drugging is likely to make the person competent to stand trial, while in the 
civil context, the question is whether it is in the person's best interest or is the decision 
the person would make if he or she were competent. 

The third requirement that the forced drugging must be necessary and there 
is no less restrictive alternative is hugely important in the civil context because it is a 

                                                                                                                                                 

Hearings in the Brooklyn Court, which can be accessed on the Internet at 
http://psychrights.org/States/NewYork/courtmonitoringreport.htm.  
26 I say, "supposedly," because in truth, controlling the person's behavior is a primary 
interest.  "Police power" justification, which actually is based on controlling dangerous 
behavior, has also been used to justify forced drugging.  See, Rivers v. Katz, 495 N.E.2d 
337, 343 (NY 1986).  However, the behavior presumably has to be very extreme to 
invoke "police power" and is not normally the stated basis for seeking forced drugging 
orders.  It has been suggested there is an important government interest in ending 
indeterminate commitment and returning the individual to society, which can be done 
most effectively if the person is required to take the prescribed drugs.  However, this is 
not the basis normally asserted and I would argue it is not a sufficient interest to override 
a person's rights to decline the drugs, particularly in light of the physical harms they 
cause. 
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potential lever to require less restrictive (ie., non-drug, recovery oriented 
alternatives).  It is important to note here that failure to fund these alternatives does 
not give the government the right to force drug someone.  If a less restrictive 
alternative could be made available, the forced drugging is unconstitutional.27 

New York Law School professor, Michael L. Perlin agrees this is so: 

The Supreme Court's decisions in Washington v. Harper,  Riggins v. 
Nevada, and, most recently, Sell v. United States, make it clear that: a 
qualified right to refuse medication is located in the Fourteenth 
Amendment's Due Process Clause; the pervasiveness of side effects is a 
key factor in the determination of the scope of the right; the state bears a 
considerable burden in medicating a patient over objection, and the "least 
restrictive alternative" mode of analysis must be applied to right to refuse 
cases.28 

The fourth requirement is also very important because it essentially requires the 
state to prove the drugging is in the person's best interest and not merely recite 
"professional judgment." 

The take away message is, in my view, people are constitutionally entitled to non-
coercive, non-drugging, recovery oriented alternatives before involuntary commitment 
and forced drugging can occur and even then forced drugging can only constitutionally 
occur if it is in the person's best interest.  There are a couple of ways to look at this since 
the reality is so far from what the law requires.  One is to see it as a tremendous 
opportunity to improve the situation.  The other is that there are forces operating to totally 
defeat people's rights.  Both are true and this paper suggests there are actions that can be 
taken to have people's rights honored that can play a crucial part in transforming the 
mental health system to one of a recovery culture. 

B. Proper Procedures and Evidentiary Standards 

Mentioned above is the United States Supreme Court rulings that involuntary 
commitment can occur only pursuant to proper procedures and evidentiary standards.  In 
contrast to this legal requirement, involuntary commitment and forced drugging 

                                                 
27 There are likely limits on this, such as there being no requirement for Herculean efforts 
or where the cost is prohibitive.  See, e.g., Mathews v. Eldridge, 424 U.S. 319, 334-35 
(1976).   
28 Perlin, "And My Best Friend, My Doctor/Won't Even Say What It Is I've Got": The Role 
And Significance Of Counsel In Right To Refuse Treatment Cases, 42 San Diego Law 
Review 735 (2005) 
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proceedings can quite fairly be characterized as a sham, a farce, Kangaroo Courts, etc., in 
the vast majority of cases.29   

(1) Proper Procedures 

Ex Parte Proceedings.  It will be recalled that the hallmarks of procedural due 
process are meaningful notice and meaningful opportunity to be heard (respond).  There 
are a few situations, such as search and arrest warrants where prior notice are not required 
because giving warning would defeat the purpose.  Proceedings where the person isn't 
given notice or an opportunity to respond are called "ex parté."30  However, the mental 
illness system regularly takes people into custody without any advance notice and no 
opportunity to respond when there is no emergency that justifies the failure to notify and 
denial of any opportunity to respond.  The Washington Supreme Court has explicitly 
ruled "The danger must be impending to justify detention without prior process."31  
However, I don't believe the legitimacy of ex parté procedures has been challenged much 
around the country, leading to what I believe are pervasive violations of due process 
rights in this regard. 

There are many other ways in which proper procedures are not utilized in the 
various states and these should also be challenged.32 

(a) Proper Evidentiary Standards. 

As set forth above, involuntary commitment is constitutionally permissible only if 
the person is a harm to self or others as a result of a "mental illness."  In Addington v. 
Texas33 the United States held that this has to be proven by "clear and convincing 
evidence," which is less than "beyond a reasonable doubt," but more than the normal 
"preponderance of the evidence"34 standard in most civil cases.   

There are essentially two different evidence standards regarding expert witness 
testimony.  The older "Frye"35 standard is basically whether it has gained "general 

                                                 
29 An example is described in the recent Alaska Supreme Court brief we filed in 
Wetherhorn v. Alaska Psychiatric Institute, which can be found on the Internet at 
http://psychrights.org/States/Alaska/CaseFour/WetherhornBrief.pdf.  
30 Ex Parte, is Latin for "from the part" and Black's Law Dictionary, Seventh Edition 
defines it as "On or from one party only, usually without notice to or argument from the 
adverse party." 
31 In re: Harris, 654 P.2d 109, 113 (Wash. 1982) 
32 I have identified a number of them in Alaska and intend to raise them in appropriate 
cases. 
33441 U.S. 418 (1979) 
34 "Preponderance of the evidence," means more likely than not or, put another way, it 
only requires the balance to be slightly more on one side than the other.  Yet another way 
to look at it is it just has to be more than 50% likely. 
35 Frye v. United States, 293 F. 1013 (D.C.Cir.1923) 
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acceptance in the particular field."  The more modern standard, Daubert,36 which was 
adopted by the United States Supreme Court for the federal courts and by many state 
courts, recognizes that "generally accepted" methods may not be valid and methods 
which have not yet gained general acceptance can be extremely valid, and therefore the 
proper focus is on scientific reliability.   

Because psychiatry bases its "treatments" and pronouncements on scientifically 
dubious bases, but they are generally accepted within the field, the Daubert standard is 
better for challenging psychiatric practices in court, but there are still ways to get at them 
under the Frye standard.  In practice, both standards are ignored and psychiatrists are 
allowed to offer opinions without satisfying either Daubert or Frye. 

The truth is psychiatric testimony as to a person's dangerousness is highly 
unreliable with a high likelihood of over-estimating dangerousness.   

The voluminous literature as to the ability of psychiatrists (or other mental 
health professionals) to testify reliably as to an individual's dangerousness 
in the indeterminate future had been virtually unanimous:  "psychiatrists 
have absolutely no expertise in predicting dangerous behavior -- indeed, 
they may be less accurate predictors than laymen -- and that they usually 
err by overpredicting violence."37 

This is the primary reason why I estimate only 10% of involuntary commitments are 
legally justified.  If people were only involuntarily committed when it can be shown, by 
clear and convincing evidence, under scientifically reliable methods of predicting the 
requisite harm to self or others, my view is 90% of current commitments would not be 
granted.   One doesn't need to get into the legitimacy of mental illness diagnosing. 

With respect to forced drugging, one of the pre-requisites is the person must be 
found to be incompetent to decline the drug(s).  Here, too, psychiatrists, to be kind, over-
estimate incompetence.   

[M]ental patients are not always incompetent to make rational decisions 
and are not inherently more incompetent than nonmentally ill medical 
patients.38 

                                                 
36 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993). 
37 Michael L. Perlin, Mental Disability Law: Civil and Criminal,§2A-4.3c, p. 109 (2d. 
Ed. 1998), footnotes omitted.  See, also, Morris, Pursuing Justice for the Mentally 
Disabled, 42 San Diego L. Rev 757, 764 (2005) ("recent studies confirm[] that psychotic 
symptoms, such as delusions or hallucinations, currently being experienced by a person, 
do not elevate his or her risk of violence." 
38 Perlin, "And My Best Friend, My Doctor/Won't Even Say What It Is I've Got: The 
Role And Significance Of Counsel In Right To Refuse Treatment Cases," 42 San Diego 
Law Review 735, 746-7 (2005), citing to Thomas Grisso & Paul S. Appelbaum, The 
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Not even the competency test against competency developed by Paul Appelbaum for the 
MacArthur Foundation39 is used.  Thus, psychiatric testimony concerning this threshold 
question of competency is very often invalid.  However, this is not why I suggest no 
forced drugging in the civil context is legally justified.   

The reason why I believe no forced drugging in the civil context is legally 
justified is it simply can not be scientifically proven it is in a person's best interest.40  It 
would make this paper even more too long than it already is to fully support this 
assertion, but some will be presented.  First, there is really no doubt the current over-
reliance on the drugs is at least doubling the number of people becoming defined by the 
system as chronically mentally ill with it recently being estimated it has increased the rate 
of disability due to "mental Illness" six-fold.41  In the case where we litigated the issue in 
Alaska, the trial court found  

The relevant conclusion that I draw from [the evidence presented by the 
Respondent's experts] is that there is a real and viable debate among 
qualified experts in the psychiatric community regarding whether the 
standard of care for treating schizophrenic patients should be the 
administration of anti-psychotic medication. 

* * * 

                                                                                                                                                 

MacArthur Treatment Competence Study. III: Abilities of Patients to Consent to 
Psychiatric and Medical Treatments, 19 Law & Hum. Behav. 149 (1995). 
39 Thomas Grisso & Paul S. Appelbaum, MacArthur Competence Assessment Tool-
Treatment (MacCAT-T), Professional Resources Press (1998).  My view is this test is at 
least somewhat biased against competency because disagreement with a diagnoses of 
mental illness is a basis for finding incompetence.  I personally don't believe in that level 
of infallibility of psychiatric diagnosis and credit people's own interpretations more than 
psychiatrists tend to.  I will allow, however, that this may be my own bias. 
40 While I believe this is true in the forced drugging context in terms of meeting the legal 
burden of justifying overriding a person's right to decline the medications, and I know 
this paper comes off as a polemic against psychiatric drugs, I absolutely believe people 
also have the right to choose to take them.  I do think people should be fully informed 
about them, of course, which is normally not done, but that is a different issue.  Not 
surprisingly, in a study of people who have recovered after being diagnosed with serious 
mental illness, those who felt the drugs helped them, used them in their recovery and 
those that didn't find them helpful, didn't use the drugs in their recovery.  "How do We 
Recover? An Analysis of Psychiatric Survivor Oral Histories," by Oryx Cohen, in 
Journal of Humanistic Psychology, Vol . 45 No. 3, Summer 2005 333-35, which is 
available on the Internet at 
http://12.17.186.104/recovery/oryx_journal_of_humanist_psych.pdf.  
41 Anatomy of an Epidemic: Psychiatric Drugs and the Astonishing Rise of Mental Illness 
in America, by Robert Whitaker, Ethical Human Psychology and Psychiatry, Volume 7, 
Number I: 23-35 Spring 2005, which can be accessed on the Internet at 
http://psychrights.org/Articles/EHPPPsychDrugEpidemic(Whitaker).pdf.  
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[T]here is a viable debate in the psychiatric community regarding whether 
administration of this type of medication might actually cause damage to 
her or ultimately worsen her condition.42 

A recent study in Ireland concluded the already elevated risk for death in 
schizophrenia due to the older neuroleptics was doubled with the newer, so-called 
"atypical" neuroleptics, such as Zyprexa and Risperdal.43  More information on these 
drugs can be found on PsychRights' website at 
http://psychrights.org/Research/Digest/Researchbytopic.htm.  

In sum, my view is the state can never (or virtually never) actually meet its burden 
of proving forced drugging is in a person's best interest (assuming that is required) 
because of the lack of long-term effectiveness and great harm they cause.  Again, this 
raises the question of why forced drugging is so pervasive and what might be done about 
it.  In other words, it is an opportunity for strategic litigation playing a key role in a 
transformation to a recovery oriented system. 

(2) Corrupt Involuntary Mental "Treatment" System 

As set forth above, people are locked up under judicial findings of dangerousness  
and force drugged based on it being in their best interests without any legitimate 
scientific evidence of either dangerousness or the drugs being in a person's best interests.  
As Professor Michael Perlin has noted: 

        [C]ourts accept . . . testimonial dishonesty, . . . specifically where 
witnesses, especially expert witnesses, show a "high propensity to 
purposely distort their testimony in order to achieve desired ends."  . . .  

        Experts frequently . . . and openly subvert statutory and case law 
criteria that impose rigorous behavioral standards as predicates for 
commitment   . . . 

        This combination  . . . helps define a system in which  (1) dishonest 
testimony is often regularly (and unthinkingly) accepted; (2) statutory and 
case law standards are frequently subverted; and (3) insurmountable 
barriers are raised to insure that the allegedly "therapeutically correct" 

                                                 
42 Order, in In the Matter of the Hospitalization of Faith Myers, Anchorage Superior 
Court, Third Judicial District, State of Alaska, Case No. 3AN-03-277 PR, March 14, 
2003, pp. 8, 13, which can be accessed on the Internet at 
http://psychrights.org/States/Alaska/CaseOne/30-Day/Order.pdf.  
43 Prospective analysis of premature mortality in schizophrenia in relation to health 
service engagement: a 7.5-year study within an epidemiologically complete, 
homogeneous population in rural Ireland, by Maria G. Morgan , Paul J. Scully , Hanafy 
A. Youssef, Anthony Kinsellac, John M. Owensa, and John L. Waddingtona, Psychiatry 
Research 117 (2003) 127–135, which can be found on the Internet at 
http://psychrights.org/Research/Digest/NLPs/MM-PsychRes2003.pdf.  
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social end is met . . ..  In short, the mental disability law system often 
deprives individuals of liberty disingenuously and upon bases that have no 
relationship to case law or to statutes.44 

In other words, testifying psychiatrists lie,45 the trial (but generally not appellate) 
courts don't care, and lawyers assigned to represent defendants in these cases, are 
"woefully inadequate--disinterested, uninformed, roleless, and often hostile.  A model of 
"paternalism/best interests" is substituted for a traditional legal advocacy position, and 
this substitution is rarely questioned."46  Counsel appointed to represent psychiatric 
defendants are, more often than not, actually working for the other side, or barely put up 
even a token defense, which amounts to the same thing.47 

No one in the legal system is taking psychiatric defendants' rights seriously, 
including the lawyer appointed to represent the person.  There are two reasons for this:  
The first is the belief that "if this person wasn't crazy, she'd know this is good for her."  
The second is the system is driven by irrational fear.    All the evidence shows people 
who end up with psychiatric labels are no more likely to be dangerous than the general 
population and that medications increase the overall relapse rate, yet society's response 
has been to lock people up, and whether locked up or not, force them to take these 
drugs.48   

                                                 
44 The ADA and Persons with Mental Disabilities:  Can Sanist Attitudes Be Undone,? 
Journal of Law and Health, 1993/1994, 8 JLHEALTH 15, 33-34. 
45 "It would probably be difficult to find any American Psychiatrist working with the 
mentally ill who has not, at a minimum, exaggerated the dangerousness of a mentally ill 
person's behavior to obtain a judicial order for commitment."  Torrey, E. Fuller. 1997. 
Out of the Shadows: Confronting America's Mental Illness Crisis, New York: John Wiley 
and Sons, page 152.  Dr. Torrey goes on to say this lying to the courts is a good thing.  Of 
course, lying in court is perjury.  Dr. Torrey also quotes Psychiatrist Paul Applebaum as 
saying when "confronted with psychotic persons who might well benefit from treatment, 
and who would certainly suffer without it, mental health professionals and judges alike 
were reluctant to comply with the law," noting that in "'the dominance of the 
commonsense model,' the laws are sometimes simply disregarded." 
46 Perlin, "And My Best Friend, My Doctor/Won't Even Say What It Is I've Got": The Role 
And Significance Of Counsel In Right To Refuse Treatment Cases, 42 San Diego Law 
Review 735, 738 (2005) 
47 This is a violation of professional ethics.  For example, the Comment to the Model 
Rules of Professional Conduct for attorneys, Rule 1.3, includes, "A lawyer should pursue 
a matter on behalf of a client despite opposition, obstruction or personal inconvenience to 
the lawyer, and take whatever lawful and ethical measures are required to vindicate a 
client's cause or endeavor. A lawyer must also act with commitment and dedication to the 
interests of the client and with zeal in advocacy upon the client's behalf."  
48 "Kendra's Law" in New York is a classic example of this.  There a person who had 
been denied numerous attempts to obtain mental health services pushed Kendra in front 
of a moving subway and when he was grabbed, said something like "now maybe I will 
get some help."  The response was to pass an outpatient commitment law requiring 
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(3) Legal Representation: This Is Where the Legal System is Broken. 

I analogize the current situation of pervasive coercion to water seeking the path of 
least resistance and by making it hard enough to obtain involuntary commitment and 
forced drugging orders, it will no longer be the path of least resistance and the 
involuntary system will find other ways to deal with the people that come to its attention.  
As things stand now, obtaining involuntary commitment and forced drugging orders is by 
far the easiest thing for the system to do.  It takes about 15 minutes of psychiatrist time in 
Alaska, for example.  In California, in a study of 63 involuntary commitment hearings, 
which are not even done by the courts, eight hearings were one minute or less in duration; 
nineteen were between one and two minutes; nine were between two and three minutes in 
duration and only nine hearings were more than eight minutes in duration.49 

As has been noted by New York Law School professor Michael L. Perlin, the 
lawyers appointed to represent psychiatric defendants are not doing their job.    

The assumption that individuals facing involuntary civil commitment are 
globally represented by adequate counsel is an assumption of a fact not in 
evidence.  The data suggests that, in many jurisdictions, such counsel is 
woefully inadequate—disinterested, uninformed, roleless, and often hostile.  
A model of "paternalism/best interests" is substituted for a traditional legal 
advocacy position, and this substitution is rarely questioned. (at 738, 
footnotes omitted) 

* * * 

The track record of lawyers representing persons with mental disabilities 
has ranged from indifferent to wretched; in one famous survey, lawyers 
were so bad that a patient had a better chance of being released at a 
commitment hearing if he appeared pro se. (at 743, footnote omitted) 

* * * 

A right without a remedy is no right at all; worse, a right without a remedy 
is meretricious and pretextual—it gives the illusion of a right without any 
legitimate expectation that the right will be honored. . . . "Empirical 
surveys consistently demonstrate that the quality of counsel  'remains the 
single most important factor in the disposition of involuntary civil 
commitment cases." (at 745-6, footnotes omitted) 
                                                                                                                                                 

people to take psychiatric drugs or be locked up in the hospital.  This is a 
characterization, but when this was challenged, New York's high court ruled Kendra's 
Law didn't require people to take the drugs; that all it did was subject people to 
"heightened scrutiny" for involuntary commitment if they didn't.  See, In the Matter of 
K.L., 806 N.E.2d 480(NY 2004). 
49 Morris, Pursuing Justice for the Mentally Disabled, 42 San Diego L. Rev 757, 759-60 
(2005). 
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* * * 

Without such [adequate] counsel, it is likely that there will be no 
meaningful counterbalance to the hospital's "script," and the patient's 
articulated constitutional rights will evaporate.  (at 749)50 

In a companion article to Professor Perlin's 2005 article in the San Diego Law 
Review, Professor Grant Morris states:  

If Michael Perlin spoke in a forest, and no one heard him speak, would he 
still make a sound?  That is the question I ask you to consider as I respond 
to Michael's article.  

Lawyers who represent mentally disabled clients in civil commitment cases 
and in right to refuse treatment cases, Michael tells us, are guilty of several 
crimes.  They are inadequate.  They are inept.  They are ineffective. They 
are invisible.  They are incompetent.  And worst of all, they are indifferent.  
Is Michael right in his accusations?  You bet he is!51 

Professor Morris then goes on to note that this is a violation of lawyers' professional 
ethics.   

The only case that has really come to grips with this issue is KGF out of 
Montana:52 

As a starting point, it is safe to say that in purportedly protecting the due 
process rights of an individual subject to an involuntary commitment 
proceeding—whereby counsel typically has less than 24 hours to prepare 
for a hearing on a State petition that seeks to sever or infringe upon the 
individual's relations with family, friends, physicians, and employment for 
three months or longer—our legal system of judges, lawyers, and clinicians 
has seemingly lost its way in vigilantly protecting the fundamental rights of 
such individuals.53 

                                                 
50 Perlin, "And My Best Friend, My Doctor/Won't Even Say What It Is I've Got: The 
Role and Significance of Counsel in Right to Refuse Treatment Cases," 42 San Diego 
Law Review 735 (2005) 
51 Morris, Pursuing Justice for the Mentally Disabled, 42 San Diego L. Rev 757, 757-8 
(2005). 
52 However, PsychRights currently has a case before the Alaska Supreme on this issue.  
See, http://psychrights.org/States/Alaska/CaseFour.htm,  
53 In re: K.G.F., 29 P.3d 485 (Mont. 2001).  This case can be found on the Internet at 
http://www.lawlibrary.state.mt.us/dscgi/ds.py/Get/File-11399/00-144.htm.  
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The court in KGF then went on to lay down some very good requirements for the 
performance of the lawyers.  However, it appears these have been largely ignored in 
practice.54 

IV. The Requirement and Necessity of Alternatives 

Hopefully it is apparent from the foregoing that people should be allowed (less 
restrictive) alternatives when they are faced with forced drugging.  The same is basically 
true of involuntary commitment.55  These alternatives, I suggest, should primarily include 
non-coercive, for sure, and non-drug alternatives that are known to lead to recovery for 
many people.56  The reality is likely a "which came first, the chicken or the egg?" 
situation, because judges will be reluctant to deny petitions for forced drugging on the 
basis that a less restrictive alternative could be made available, but in fact is not available.  
Thus, the actual availability of alternatives is important.  However, where sufficient legal 
pressure is applied, the courts will simply not be able to order forced drugging.  I know 
these are contradictory statements, but that is why they reinforce each other as set forth 
above (and below). 

This can be illustrated by the situation involving Advance Directives.  As set forth 
above, everyone has the absolute constitutional right to decline psychiatric drugs, with 
one exception, which is if they are incompetent to do so.  Currently, the competency 
determinations are not legitimate.  One reason I would posit, is that the system simply 
does not know what else to do with people so the system deals with it by finding people 
incompetent when they are not.   

More legal trouble for the system comes in if people were to have Advance 
Directives that were made when they were certifiably (I would even suggest certified) 
competent at the time they made them.  The system still doesn't know what to do with 
them, so it has to come with some way to ignore them, but it is a lot harder to come up 
with a pretext for the forced drugging.  This presents at least the theoretical possibility of 
getting the judge (or jury) to essentially say, "well since you can't force drug this person, 
you had better figure out something else to do."  Again, however, having the alternatives 
available will immeasurably help in enforcing people's legal rights to them.  Litigation 
can also support the economic viability of the alternatives, because people faced with 
involuntary commitment and forced drugging can argue since they have the right to the 
less restrictive alternative the state must pay for it.   Thus, the way the availability of  

                                                 
54 See, February 28, 2005, letter from James B. Gottstein to the Chief Justice of the 
Montana Supreme Court, which can be accessed on the Internet at 
http://psychrights.org/States/Montana/CJGrayLtr.pdf.  
55 Many state statutes certainly require it, and I would suggest it is constitutionally 
required as well. 
56 See, Effective Non-Drug Treatments, which can be found on the Internet at 
http://psychrights.org/Research/Digest/Effective/effective.htm, for some specific 
examples.  
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recovery oriented alternatives and litigation reinforce each other can be broken out 
separately from the figure above as follows: 

 

 

 

 

V. The Importance of Public Opinion 

It is perhaps easier to see the same sort of process involved between Public 
Education and the Availability of Alternatives.  Alternatives to the hopelessness driven, 
medication only, stabilization oriented, system are not available because our society 
believes it is the only possibility, in spite of all kinds of evidence to the contrary.  Thus, 
to the extent effective alternatives become known to society in general, these alternatives 
will become desired by society because they produce much more desired outcomes.  Not 
only do people get better, but huge amounts of money will be saved by more than halving 
the number of people who become a permanent ward of  government.  At the same time, 
having successful Alternatives will show society that they are viable.  Thus, as with the 
Availability of Alternatives and Honoring Legal Rights, they reinforce each other: 

 

 

 

 

 

VI. Interplay Between Public Education and Honoring Legal Rights 

As set forth above, the judges and even the lawyers representing people facing 
forced psychiatry accept the current societal view that people need to be locked up and 
forcibly drugged for society's and the person's own safety and best interests.  To the 
extent society becomes aware this is not true, the judicial system will reflect that and be 
much more willing to honor people's rights.  Perhaps harder to see, and maybe even a 
weaker link, is the extent to which successful litigation can impact public opinion.  In 
order to illustrate that, however, I draw back upon Brown v. Board of Education,57 which 
outlawed legal segregation and was one of the instrumental factors in changing public  

                                                 
57 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083 (1955). 
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opinion from accepting segregation to one of finding it unacceptable.  Thus, Public 
Attitudes and Honoring Legal Rights also reinforce each other. 

 

 

 

 

 

VII. The Role of Litigation in Creating a Recovery Culture in Mental Health 
Systems 

Putting these pieces together, we have the original figure set forth at the outset. 

 

 

 

 

 

 

 

 

 

This is why I believe working on all three of these areas is important in transforming 
mental health systems to a recovery culture.  Strategic litigation has an important, but not 
exclusive, role in this. 

VIII. Requirements for Successful Litigation  -- Attorneys & Expert Witnesses 

The building blocks for mounting successful strategic litigation are recruiting 
attorneys who will put forth a serious effort to discharge their ethical duties to their 
clients and expert witnesses who can prove the junk science behind current "treatment" 
and the effectiveness of recovery oriented alternatives.  
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IX. Types of Legal Actions 

There are a number of types of cases that can be brought to bear.  All of these 
involve taking appeals where appropriate -- the appellate courts tend to take people's 
rights in these cases far more seriously than the trial courts.  The following is by no 
means an exhaustive list. 

A. Establishing the Right to Effective Assistance of Counsel 

If people's rights were being honored, the problem of forced psychiatry would be 
mostly solved and this would absolutely force society to come up with alternatives -- 
hopefully recovery oriented.  Thus, challenges to the effectiveness of counsel should be 
made.  In light of the current state of affairs, there seems little downside to trying to get 
the United States Supreme Court to hold it is a right under the United States Constitution.  
I also believe that ethics complaints should be brought against the attorneys who do not 
discharge their duty to zealously represent their clients.  If every involuntary commitment 
and forced drugging hearing were zealously represented, each case should take at least 
half a day.  In my view it takes that long to fully challenge the state's case and present the 
patient's.  This, in itself, would encourage the system to look for alternatives (the "path of 
least resistance" principle). 

B. Challenges to State Proceedings. 

States that proceed under the "professional judgment" rule should be challenged.  
The right to state paid expert witnesses should be pursued.   The right to less restrictive 
alternatives should be pursued.  Challenges to "expert witness" opinion testimony 
regarding dangerousness and competence should be made.  Challenges to ex parté 
proceedings should be made.  There are a myriad of challenges that can be made in the 
various states, depending on the statutes and procedures utilized in them.58   

C. 42 USC §1983 Claims 

The federal civil rights statute, 42 USC §1983, often known simply as "Section 
1983" provides: 

Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen of the United States or other 
person within the jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, or other proper 
proceeding for redress, except that in any action brought against a judicial 
officer for an act or omission taken in such officer's judicial capacity, 
injunctive relief shall not be granted unless a declaratory decree was 
violated or declaratory relief was unavailable.  For the purposes of this 

                                                 
58 For example, I have identified a lot of things under Alaska law where I think valid 
challenges to what is going on can and should be made. 
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section, any Act of Congress applicable exclusively to the District of 
Columbia shall be considered to be a statute of the District of Columbia. 

This statute allows people to go into federal court and obtain injunctions against the 
constitutional violations that have been outlined here as well as money damages.  This is 
a potentially very fruitful avenue, especially with respect to states where their supreme 
courts are not honoring people's constitutional rights.59   

X. Organizing Legal Challenges 

At the Action Conference for Human Rights in Mental Health put on by 
MindFreedom in Washington, DC, last spring,60 the Legal Track decided it would focus 
on fighting forced treatment as a single action item that outweighed everything else and 
certainly a large enough task.61  It was further decided to establish a State Coordinator 
system whereby the various states (& countries) would have a single person (or group) 
that would coordinate efforts for such states with PsychRights offering assistance and 
over-all coordination as able.  There are currently coordinators for eight states and two 
countries,62 and coordinators for the other states are wanted.  There is not a huge amount 
going on in any state except Alaska because of the problem of finding an attorney(s) 
willing to really work zealously on these types of cases, but some progress has been 
made. 

A. Alaska 

Since I get to represent people in Alaska and have been active for twenty years, I 
have been able to pursue the types of actions laid out here, with two challenges to what is 
going on currently in the Alaska Supreme Court and serious efforts being made to 
establish effective, recovery-oriented alternatives.63  A report on these activities as of 
August 2, 2005, is available on the Internet at http://akmhcweb.org/News/AKEfforts.pdf 
and if there are any significant developments by the time I present this information at 
NARPA in November in Hartford, they will be presented there.64  The two Alaska 
Supreme Court cases are Myers v. Alaska Psychiatric Institute, in which we are seeking 
to establish that the State must prove forced drugging is in the person's best interest and 
people have the right to the least restrictive alternative, neither of which are contained in 

                                                 
59 One can ask the United States Supreme Court to take cases where a state supreme court 
does not honor people's federal constitutional rights, but very few cases are heard.  By 
utilizing 41 USC §1983, direct access to the federal courts is possible. 
60 See, the Final Report of the Conference, which can be found on the Internet at 
http://psychrights.org/Education/2005ActionConference/FinalReport.pdf.  
61 See, the web page for the Legal Track at 
http://psychrights.org/Education/2005ActionConference/Legal.htm.  
62 See, http://psychrights.org/States/Coordinators.htm for a list of current states (& 
countries) with coordinators.   
63 Descriptions of such alternatives can be found on the Internet at 
http://psychrights.org/Research/Digest/Effective/effective.htm.  
64 For information on the NARPA conference, see, http://www.narpa.org/narpa.2005.htm.  
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Alaska Statutes.65  Wetherhorn v. Alaska Psychiatric Institute dramatically illustrates the 
sham nature of civil commitment and forced drugging proceedings and seeks to establish 
the right to effective assistance of counsel.66 

B. Massachusetts 

Massachusetts has the very active Freedom Center,67 which is doing a lot of 
effective work through its grass roots organizing.  Aby Adams from the Freedom Center 
is the Massachusetts State Coordinator.  As mentioned above, in February of 2004, I 
wrote a memo on how the Rogers case has been turned on its head and become a forced 
drugging assembly line.68  Next month, Robert Whitaker, author of Mad in America, 
Grace Jackson, MD, author of Rethinking Psychiatric Drugs: A Guide to Informed 
Consent, Dan Kreigman, a local psychologist, Will Hall of the Freedom Center, and I will 
be presenting a Continuing Legal Education (CLE) program to lawyers representing 
people in these types of proceedings.  I feel changing these lawyers' attitudes is more 
important than the legal information, which is why the other people presenting are so key.   

It turns out that just last week, I was contacted by someone in a Massachusetts 
hospital and faced with an involuntary commitment and forced drugging petition.  I was 
trying to jack up his attorney and sent her an e-mail with the following: 

Do you have a good expert(s) lined up?   Are you going to take the doc's 
deposition?  Any others?  In Alaska I just asserted the right to take 
depositions and got away with it (I think I have the right).  Do you know 
what the asserted grounds of dangerousness are?   Have you thought about 
challenging the proposed guardian, if there is one and suggesting someone 
else who will be more likely to follow what _______ wants with respect to 
the drugs?  Are you going to move to dismiss the petition?   Are you going 
to make any constitutional challenges?  Have you talked to the hospital 
about what it might take to let him out?  I have found here that really 
challenging what they are doing by these types of steps and especially by 
taking depositions, they become much more willing to consider a 
discharge. 

Apparently, hospital staff saw the patient's copy of this e-mail and decided to discharge 
him.  The patient believes this was instrumental in his release and supports the concept 
that making it harder to commit and force drug people, in itself, can be a successful 
strategy.  Here, just contemplating facing a real challenge was enough to have the person 
released. 

                                                 
65 See, http://psychrights.org/States/Alaska/CaseOne.htm.  
66 See, http://psychrights.org/States/Alaska/CaseFour.htm.  
67 See, http://www.freedom-center.org/.  
68 http://psychrights.org/States/Massachusetts/RogersOrders/RogersOrdersMemo.pdf.  
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C. Minnesota 

In Minnesota, we have a State Coordinator, Lousie Bouta, other interested people 
and a psychiatrist who is willing to testify as an expert witness.  We are working on 
obtaining some good legal assistance and then putting together a case(s). 

D. New York 

In New York, we have a State Coordinator, Anne Dox and there has recently been 
some other organizing.  We have identified a couple of good attorneys -- especially one -- 
but financing, as always, is a problem.  It seems like we should be able to put something 
together there. 

E. Other States 

As mentioned, we also have state coordinators in other states and want them in 
the states that don't have them.69  

XI. Public Attitudes 

Even though this paper is about the court's potential role in transforming mental 
health systems to a recovery culture, it seems worthwhile to also make a few comments 
about changing public attitudes.  There is an historic opportunity right now to make 
substantial inroads against the Psychopharmacology/Psychiatric hegemony because of the 
revelations in the media regarding dangerous, ineffective drugs, but this must be seized or 
it will be lost.  A serious public education program must be mounted.   

A. An Effective Public Relations Campaign 

In the main, perhaps unduplicated for any other issue, the power of the 
Psychopharmacology/Psychiatric Hegemony has so controlled the message that the 
media tends not to even acknowledge there is another side.  For most issues, the media 
will present at least one spokesperson from each side.  However, when the latest bogus 
breakthrough in mental illness research or "treatment" is announced, the other side is not 
even presented.  One might want to pass this off as Big Pharma advertising money 
infecting the news departments, but I think that is way too simplistic and perhaps even 
largely untrue. 

In order to get our side presented, we need to have established relationships 
before stories break so they know who to call.  An illustration of this is that David Oaks, 
the Executive Director of MindFreedom, was recently quoted in a recent, important 
Washington Post article about the NIH study finding "atypical" neuroleptics are neither 
more effective, nor safer than the older ones.70  David has worked on his relationship 
                                                 
69 See, http://psychrights.org/States/Coordinators.htm for a list of current states (& 
countries) with coordinators.   
70 The article in which David was quoted was "New Antipsychotic Drugs Criticized: 
Federal Study Finds No Benefit Over Older, Cheaper Drug," Washington Post, Tuesday, 
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with Shankar Vedantam, the person who wrote the story, educating him to the issues, and 
the result was that when the story broke, David was one of the people Mr. Vedantam 
called.   

There should be an organized, ongoing and sustained public relations effort.  
There needs to be a person who is able to spend a considerable amount of their time 
devoted to organizing and coordinating this effort.  I've mentioned establishing 
relationships so that the media will know who to call.  As part of this there needs to be a 
list of potential speakers.  These folks are often referred to in the media as "talking 
heads."  Stories also need to be promoted. 

B. Potential Talking Heads 

The following is a list of people, I believe would be good spokespeople for the 
major media outlets.  It is by no means comprehensive and I apologize in advance to 
people I no doubt should have included.  Also, I don't know everyone on the list well and 
there may be some people listed, who perhaps would serve the effort better in another 
capacity(ies).  Very importantly, everyone can and should position themselves as 
spokespeople in their own communities. 

Psychiatrists/MDs Ph.D.s Survivors* Attorneys
Peter Breggin David Cohen Al Galves David Oaks Michael Perlin
Grace Jackson Bert Karon Paula Caplan Judi Chamberlin Jim Gottstein*
David Healy Ron Bassman* Rich Shulman Celia Brown Susan Stefan
Joseph Glenmullen, Bruce Levine Sarah Edmonds Laurie Ahern William Brooks
Dan Fisher* Larry Simon Gail Hornstein Darby Penny Tom Behrendt
Dan Dorman Al Siebert* John Breeding Pat Deegan Kim Darrow
Kurt Langsten Ann Blake Tracy John Read Bill Stewart Dennis Feld
Ann Louise Silver Barry Duncan Cloe Madanes Pat Risser Maureen Gest
Stuart Shipko Dominick Riccio Edward Albee Francesca Allan Grant Morris
Ron Leifer Jonathon Leo Courtenay Harding Krista Erickson
Thomas Szasz Jay Joseph David Antonuccio Linda Andre
Fred Baughman Diane Kern Dathan Paterno Oryx Cohen
Karen Effrem Keith Hoeller Toby Watson Catherine Penney

Tomi Gomory Will Hall
*People in other categories who are also self-identified survivors, are designated with an asterisk.  I 
may have missed some.
 

C. Promoting and Making Stories 

In addition to establishing relationships, and in fact also a way to establish 
relationships, is to pitch, promote and make stories.  The 2003 Fast for Freedom in 

                                                                                                                                                 

September 20, 2005.  The study, itself, can be found at 
http://psychrights.org/Research/Digest/NLPs/NEJoMAtypicalsnobetter.pdf.  
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Mental Health put on by MindFreedom was an example of making a story.71  The most 
significant coverage it received was in the Washington Post and the LA Times Magazine, 
but there were a number of other stories and op ed pieces.72  The Hunger Strike was 
incredibly successful in one way, which was the brave fasters actually got the American 
Psychiatric Association to admit it has no evidence for psychiatry's claims that mental 
illness is a biologically based brain defect.73  Ultimately, though, the Hunger Strike 
should have garnered much more media and the reason it didn't was that the prior 
relationship building had not been done.74   

XII. Alternatives 

It also seems worthwhile to spend a little bit of space here on creating 
alternatives. Ultimately, in order to be successful, alternatives need to be funded by the 
public system.75  One argument in its favor that should be attractive to government (but 
has not heretofore been) is the current system is breaking the bank.  As Whitaker has 
shown, the disability rate for mental illness has increased six-fold since the introduction 
of Thorazine.76  Making so many people permanently disabled and financially supported 
by the government, rather than working and supporting the government, is not only a 
huge human tragedy, but is also a massive, unnecessary governmental expense. 

One of the simplest, but very important things that should be done is to compile a 
readily accessible, accurate, list of existing alternatives and efforts to get them going.  I 
have seen lists of alternatives, but then I hear that this program or that is really not a true 
non-drugging and/or non-coercive alternative.  It would be extremely helpful for there to 
be a description of each such program with enough investigation to know what is really 
happening.  The following are some of the current alternatives and efforts to get more 
going: 

• INTAR77 
• Action Conference78 
• Alaska -- Soteria-Alaska, CHOICES, Peer Properties79 

                                                 
71 See, http://mindfreedom.org/mindfreedom/hungerstrike.shtml.  
72 See, http://www.mindfreedom.org/mindfreedom/hungerstrike22.shtml.   
73 See, http://mindfreedom.org/mindfreedom/hungerstrike1.shtml.   
74 This is not a criticism at all.  From my perspective the Hunger Strike was wildly 
successful. 
75 However, I am also in favor of non-system alternatives and especially "Underground 
Railroad" and "Safe Houses" types of efforts  to which people facing involuntary 
commitment and forced drugging can escape. 
76 See, Anatomy of an Epidemic: Psychiatric Drugs and the Astonishing Rise of Mental 
Illness in America, which is available at 
http://psychrights.org/Articles/EHPPPsychDrugEpidemic(Whitaker).pdf.  
77 See, http://intar.org/  
78 See, Choices Track at 
http://psychrights.org/Education/2005ActionConference/FinalReport.pdf  
79 http://akmhcweb.org/News/AKEfforts.pdf.  
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• Arizona -- Meta Services80 
• California -- Golden State Psychological Health Center81 
• Illinois -- Associated Psychological  Health Services82 
• Massachusetts -- Freedom Center -- Soteria-New England, Zuzu's Place83 
• New Hampshire -- The Cypress Center84 
• Washington -- Ani'sahoni Consulting (Dr. David Walker)85 
• Wisconsin -- Associated Psychological Health Services86 

XIII. Conclusion 

A final word about the importance of the potential role of the courts and the 
forced psychiatry issue.  While it is true that many, even maybe most, people in the 
system are not under court orders at any given time, it is my view that the forced 
psychiatry system is what starts a tremendous number of people on the road to permanent 
disability (and poverty) and drives the whole public system.  Of course, coercion to take 
the drugs is pervasive outside of court orders too, but again I see the legal coercion as a 
key element.  If people who are now being dragged into forced psychiatry were given, 
non-coercive, recovery oriented options, they would also become available for the people 
who are not subject to forced psychiatry.  I hope this paper has conveyed the role that 
strategic litigation can play in transforming mental health systems to a culture of 
recovery. 

                                                 
80 See, http://metaservices.com/.  They have done a lot of very interesting things, 
although at this point a lot of their clients are medicated. 
81 See, http://www.gsphc.net/.  
82 See, http://www.abcmedsfree.com/.  
83 See, http://www.freedom-center.org/.  
84 See, http://psychrights.org/States/NewHampshire/NewHampshire.htm.  
85 See, http://www.anisahoni.com/about/.  
86 See, http://www.abcmedsfree.com/.  


