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JURISDICTIONAL STATEMENT

A.  District Court for the Eastern District of Wisconsin.

The district court had subject matter jurisdiction pursuant to 28 U.S.C. § 1331 and

the False Claims Act, 31 U.S.C. § § 3729, 3730, and 3732(a) and (b). The district court

also had supplemental jurisdiction over the claim asserted under Wisconsin law

pursuant to 28 U.S.C. §1367(a).

B.  Court of Appeals for the Seventh Circuit.

Appellate jurisdiction is conferred by 28 U.S.C. § 1291. This appeal is proper to the

Seventh Circuit Court of Appeals as it is an appeal from the United States District

Court for the Eastern District of Wisconsin, a district court located in the Seventh

Circuit. 28 U.S.C. § 1294(1). The district court judgment dismissing claims against all

defendants, on the merits, was filed on October 23, 2012. (Document 60, pp. 1-2)

(Document references are to the district court record, unless otherwise noted.) Plaintiff-

Appellant Toby T. Watson filed his notice of appeal on November 23, 2012. (Document

69.) 

Watson’s contention that the district court’s entry of judgment on October 23, 2012

disposed of all claims against all parties is not accurate.  Watson’s Appellant Opening

Brief, p. 1; Cir. R. 28(b). The district court dismissed all claims against the defendants.

(Document 60, p. 2.)

The district court’s order also granted in part defendant Encompass Effective

Mental Health Services, Inc.’s (Encompass) motion for sanctions against Attorney

Rebecca Gietman and Watson and further ordered supplemental information be

1
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provided to it. Id. On January 8, 2013 this Court dismissed Attorney Gietman’s and

Watson’s appeal of the sanctions awarded to Encompass. (Document 15 in the Court

of Appeals, p. 15.) On February 1, 2013, this Court dismissed Attorney Gietman’s

appeal of the district court’s award of sanctions against her, and Watson’s claims

against Encompass. (Document 18 in the Court of Appeals, p. 1.)

STATEMENT OF THE ISSUE

Whether the district court’s conclusion that expert testimony was necessary to

establish a qui tam Medicaid fraud claim pursuant to 31 U.S.C. § 3729(a)(1)(A), and

as a result it dismissed all claims against Dr. King, should be affirmed?

Answered by the district court: Yes, expert testimony was necessary.  The district

court granted Dr. King’s motion for summary judgment.

STATEMENT OF THE CASE

I. Nature of the Case.

Although other activity occurred in this case in the district court, the following is

relevant to this appeal. This is a qui tam action in which Watson contends that Dr.

King fraudulently induced the federal and state governments to pay for medications

that Dr. King had prescribed for a minor patient, N.B., who is not a party and who

Watson has never met. Dr. King denied the fraud allegations, and raised affirmative

defenses, among others, that she did not receive any federal or state funds for the

prescription of medications, that Watson lacked direct and independent knowledge of

his allegations, and that prior public disclosure of essential aspects of the allegations

2
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had occurred such that Watson was not a qualified person to pursue a qui tam action.

(Document 14, p. 6.)

II. The Course of Proceedings.

The complaint was filed under seal on March 3, 2011. (Document 1.)  The complaint

alleged violations of the federal false claims act, 31 U.S.C. § 3729 et seq., and the

Wisconsin False Claims Act, Wis. Stat. § 20.931, against defendants Dr. King, CAPS

Child & Adolescent Psychiatric Services (CAPS), and Encompass. Id. The United

States declined to intervene on September 2, 2011. (Document 8.) The State of

Wisconsin declined to intervene on September 6, 2011. (Document 13.) The district

court ordered the complaint unsealed on September 13, 2011. (Document 9.)

The parties’ proposed Fed. R. Civ. P. 26(f) discovery plan was filed on February 13,

2012. (Document 20.) After a February 15, 2012 scheduling conference with the district

court occurred, it issued a trial scheduling order that same day. (Document 21.) The

parties’ proposed Fed. R. Civ. P. 26(f) discovery plan was adopted on February 29,

2012. (Document 24, pp. 1-2; Appendix, pp.1-2. A motion has been filed in the district

court to add Document 24 to the appellate record.) Watson was required to name all

expert witnesses by April 11, 2012, (Document 24, p. 1), but did not name any experts.1

Dr. King and CAPS filed a summary judgment motion, and a supporting

memorandum of law, proposed findings of fact, and affidavits on July 16, 2012. 

Dr. King was required to disclose experts by August 13, 2012, but moved for relief in light1 

of Watson’s failure to name experts and the contemporaneous motion for summary
judgment. (Document 24, p. 2; Appendix, p. 2; Document 32.)

3
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(Documents 26-31.) Watson moved to dismiss all claims against Encompass on August

12, 2012. (Document 40.)

Watson filed his memorandum of law in opposition to Dr. King’s summary judgment

motion, and his response to Dr. King’s proposed statements of fact, on August 15, 2012.

(Documents 42 and 42-1; also, citation is made to Document 42-1 in this brief to note

that Watson does not dispute them).)Watson filed another memorandum of law, and

supporting affidavits, in opposition to Dr. King’s motion for summary judgment on

August 20, 2012. (Documents 44-46.)Watson moved to dismiss CAPS on August 29,

2012. (Document 50.) Also on August 29, 2012, Watson filed an amended motion to

dismiss all claims against Encompass.(Document 49.)

III.  Disposition in the District Court.

The district court issued its order on October 23, 2012, granting Dr. King’s motion

for summary judgment.(Document 59;Appendix, pp. 3-24.) The district court also

granted Watson’s motions to dismiss Encompass and CAPS. Id. The district court

judgment dismissing claims against all defendants, on the merits, was filed on October

23, 2012. (Document 60, pp. 1-2.)

Watson filed his notice of appeal on November 23, 2012. (Document 69.) Although

this appeal originally was an appeal of other aspects of the district court’s decision,

plaintiff-appellant Attorney Gietman and defendants-appellees CAPS and Encompass

were dismissed prior to the filing of Watson’s appellant opening brief.(Documents filed

in the Court of Appeals, 15, 18, and 20.)

STATEMENT OF FACTS

4
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I.  The Factual Background.

The district court, in its order granting Dr. King’s summary judgment motion, noted

that the parties “do not dispute the core facts.” (Document 59, p. 2.) After researching

qui tam claims through the web site PsychRights.org and meeting an attorney at a

meeting of the International Society for Ethical Psychology and Psychiatry, the same

attorney that is his appellate counsel, Watson placed an ad in a Sheboygan, Wisconsin

newspaper. (Document 59, p. 2; Document 42-1, pp. 3-4, ¶¶ 4 and 5.) That ad solicited

families of minor patients receiving Medicaid who had been prescribed certain

psychotropic medications with an enticement of money from potential legal action. Id. 

The advertisement, as described by Watson, stated as follows.

Bold heading, Medicaid patients, if you were prescribed one
or more of these medications while you were under the age
of 18, you may be entitled to participate in a possible
Medicaid fraud suit, and then it listed a fair number of the
medications that there were no - a fair number of
medications that may not have been indicated that are
approved.  And then it had, please, if you are interested,
please call, and then it listed a general number I have.

(Document 42-1, p. 4, ¶ 5.)

N.B.’s mother responded to the advertisement and, according to Watson’s

testimony, entered into an agreement to share any monies recovered with Watson and 

Attorney Gietman.(Document 42-1, p. 9, ¶ 15.) Neither N.B., nor any guardian acting

on his behalf, were a party to this action or the agreement with Watson or Attorney

Gietman. See (Document 42-1, pp. 9-10, ¶ 16.) Watson admitted at his deposition that

he had never been involved in N.B.’s care and treatment, and he had never met N.B.

5
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(Document 42-1, p. 4, ¶ 6.)

N.B.’s mother signed an authorization addressed to Dr. King for disclosure of N.B.’s

treatment records “[f]or the purpose of providing psychological services and for no other

purpose what so ever [sic]” without any mention of the real purpose, litigation. 

(Document 42-1, pp. 7-8, ¶¶ 11 and 12.)Watson acknowledged that the release never

stated that records were being obtained solely for the purpose of litigation. (Document

42-1, p. 8, ¶ 13; Appendix 54 (which is Document 31-2).)He also conceded that this was

misleading and even recognized that it was unethical, testifying that the authorization

misrepresented the purpose for which N.B.’s records were sought. (Document 42-1, pp.

8-9, ¶ 14.)

Watson did not have any personal knowledge of Dr. King, N.B., or her treatment

of N.B. (Document 42-1, p. 5, ¶ 7; Document 42-1, pp. 3-4, ¶ 4 (“I had no knowledge of

Dr. King).) He never met her professionally, nor ever treated any of her patients.

(Document 42-1, p. 5, ¶ 7.) Watson testified that he did not know if Dr. King received

any compensation for writing prescriptions. (Document 42-1, pp. 5-6, ¶ 8.)

Although Watson is not a psychiatrist and does not have the ability to legally

prescribe, he was aware that off-label use of prescription medication is reasonable,

“almost customary,” and a recognized part of medical practice in Wisconsin and the

entire country. (Document 48, p. 4 (the citation is on pp. 51-52 of the deposition).)

Watson also admitted that off-label use of prescription medication is actually more

common and more widely utilized by physicians than the approved Food and Drug

Administration purpose. Id.(the citation is on p. 52 of the deposition.)

6
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Also undisputed is that Dr. King had no control or involvement with submitting any

claims for any prescriptions she wrote. Dr. King did not submit the cost of prescription

medications for N.B. through the Medicaid program. (Document 42-1, p. 6, ¶ 9.) She

was paid for providing psychiatric services regardless whether she prescribed any

medication or whether any prescriptions were filled for N.B. Id. Dr. King’s

compensation was not impacted in any way whether or not she prescribed medications

to patients such as N.B. Id. Moreover, Dr. King’s clinical judgment was not influenced

by whether prescription medications were submitted to Medicaid. Id. Dr. King did not

receive any benefits from any source for prescribing medications to N.B. or other minor

patients. Id.

In the same manner, Watson did not know if Dr. King knew N.B. was a Medicaid

patient when she treated him. (Document 42-1, p. 6, ¶ 10.) In his appellant brief,

Watson alleges that N.B.’s mother knew that N.B. was receiving Medicaid.  Watson’s

Appellant Opening Brief, p. 6. This unsubstantiated allegation will be addressed in the

argument section below.

II. Dr. King’s Summary Judgment Motion and the Subsequent District Court Decision.

A. Dr. King’s summary judgment motion.

In support of her summary judgment motion, Dr. King asserted, among other

things, that Watson had failed to name an expert in support of any of his claims.

(Document 29, pp. 15-16.) In particular, Dr. King argued that the issue presented,

whether expert testimony was necessary to establish a qui tam Medicaid fraud claim

7
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pursuant to 31 U.S.C. § 3729(a)(1)(A), was an issue beyond the knowledge of lay

persons. (Document 29, p. 15.) Thus an expert was required to discuss how claims for

reimbursement for medications were presented to Medicaid programs, how payments

were made by those programs, and the application of Medicaid and related state

regulations to the medications Dr. King prescribed. (Document 29, pp. 15-16.)

Moreover, Dr. King contended that Watson did not dispute that he did not know

whether she received reimbursement through Medicaid, and did not know whether she

would have been reimbursed regardless whether she prescribed medications for N.B.

((Document 47, p. 10.)In addition, Dr. King argued that an expert was required to

discuss off-label use of the medications, which Watson acknowledged is a widespread

and reasonable medical practice that is actually more common and widely utilized by

physicians than the approved Food and Drug Administration purpose. (Document 48,

p. 4; Document 47, pp. 10-11).

Additionally, Dr. King asserted that Watson did not possess any actual knowledge

of the alleged Medicaid fraud and thus could not pursue a qui tam claim. (Document

29, pp. 5-10.) Dr. King also contended that Watson did not have a basis to pursue his

claim because the allegations in the complaint were previously publicly disclosed. Id.,

pp. 10-15.

B. The district court granted summary judgment as Watson never named an        
          expert.

After briefing on Dr. King’s summary judgment motion concluded, the district court

issued its order. (Document 59). In addressing the contention that Watson failed to
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name necessary witnesses, including expert witnesses, the district court stated that in

order to prevail in a false claim action, Watson must establish that Dr. King

“knowingly present[ed], or cause[d] to be presented, a false or fraudulent claim for

payment or approval. 31 U.S.C. § 3729(a)(1)(A)(emphasis added).” (Document 59, p.

10.) “A ‘false or fraudulent claim’ occurs when Medicaid pays for drugs that are not

used for an indication that is either approved by the Food, Drug, and Cosmetic Act

(FDCA) or supported by a drug compendia.”(Id., p. 11.)(citation omitted.)

With this background, the district court set forth the framework to guide its

decision on this issue.

The relator must not only show that there was, in fact, a
false or fraudulent claim made to Medicaid through the
submission of a prescription for a non-approved purpose, but
also must show that the defendant knowingly caused that
submission to be made.  If the relator fails to show either of
these elements, then his claim must fail.

(Document 59, p. 11.)(emphasis in original.)

The district court examined the “knowingly caused” requirement first. Id., p. 12. 

The “knowingly caused” requirement means that Dr. King must have known the claim

was fraudulent, and that she knowingly caused the claim to have been made. Id. 

Watson, however, “admits that he, himself, is unaware of whether Dr. King-Vassel

actually received any reimbursements through Medicaid or would be entitled to

reimbursements in the absence of prescribing medication.” Id. The district court

concluded that Watson failed to present any evidence to support these contentions. “[I]t

is clear that Dr. Watson himself lacks understanding of the reimbursement system, and,
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therefore, will not be able to establish that Dr. King-Vassel had any knowledge

whatsoever of the likelihood of submission of a fraudulent claim.” (Document 59, p.

12)(emphasis added.)

Additionally, Watson did not present any evidence that Medicaid would have been

responsible for covering the cost of N.B.’s prescriptions. Id. “He has acknowledged his

lack of personal knowledge on the topic, and has also failed to list any expert to provide

further testimony. In that way, his failure to name an expert is fatal to his case.”

(Document 59, pp. 12-13.) Of significance, the district court also opined that the

Medicaid reimbursement system is “obviously” confusing. (Document 59, p. 13.) 

Watson’s lack of knowledge meant that he could not testify about the operation of the

Medicaid reimbursement system and its application to Dr. King’s care and treatment

of N.B., including her writing prescriptions which were provided to his mother.

(Document 59, p. 13.) Thus, Watson could not meet any of the required elements of

Medicaid fraud. Id.

The district court also concluded that Watson failed to establish causation. Id.

“[W]ithout testimony of an expert, the Court cannot know what other intervening steps

may have occurred between Dr. King-Vassel’s signature of the prescription and the

submission of a claim to Medicaid.”(Document 59, pp. 13-14.) The district court

described it as a proximate cause problem for Watson. (Document 59, p. 14.) “Without

an expert to testify, there is a grand mystery between the time of the prescription and

the claim being made to Medicaid.” Id.

10
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Last, the district court held that Watson could not establish the fraudulent claim

element of 31 U.S.C. § 3729(a)(1)(A). (Document 59, p. 14.) To do this, he would have

to establish that Dr. King prescribed medications for N.B. “‘for a medical indication

which is not a medically accepted indication.’” Id. (citation omitted.) While Watson

contended that this was easy to establish, he did not provide any evidence to support

this assertion. Id. The district court opined that “in reality, medical documents

typically are not readily understandable by the general public and would require an

expert to explain their application to a particular set of circumstances.” (Document 59,

pp. 14-15.) The district court cited to a 1994 Fordham Law Review article in support

of this analysis. (Document 59, p. 15.)  As  Watson did not name an expert who could

establish the applicability of the drug compendia or the Food, Drug, and Cosmetic Act

to N.B.’s indications, he failed to produce “‘definite, competent evidence,’” which he also

failed to do to meet the other elements, and summary judgment was granted.

(Document 59, p. 15)(citing EEOC v. Sears, Roebuck & Co., 233 F.3d 432, 437 (7th Cir.

2000).)

Addressing the qui tam jurisdictional bar of 31 U.S.C. § 3730(e)(4) also raised, the

district court concluded that there had not been public disclosure of the facts in the

instant case and therefore Watson’s suit was not barred. (Document 59, p. 8.) Watson

provided “particular information relating to Dr. King-Vassel that was previously

unknown to the government.” (Document 59, p. 8.) The previous public disclosures, as

cited in Dr. King’s evidentiary submissions in the district court, could not have
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triggered the alleged public disclosure, according to the district court. Id., p. 9.

C. The district court awarded sanctions against Watson and Attorney Gietman and 
     in favor of Dr. King.

Based on the “unscrupulous tactics” used by Attorney Gietman and Watson to gain

access to N.B.’s medical records, the district court imposed sanctions of $250 each

against Attorney Gietman and Watson to pay to Dr. King. (Document 59, p. 10.) In

reaching this conclusion, the district court held that Watson obtained N.B.’s medical

records “in a manner that could best be described as borderline-fraudulent. He

obtained a medical release for those records only after representing that he was going

to treat N.B. – a total falsity.” (Document 59, pp. 18-19)(citation omitted.) The district

court noted that “Dr. Watson never used those [medical] records in the treatment of

N.B., and in reality obtained them only to bring the immediate suit.” (Document 59,

p. 3, footnote 1.)

The district court then addressed in particular how Watson singled out Dr. King,

causing undue harm to her, in his attempt to create a qui tam claim.

And that does not even touch upon the fishing-expedition
style of fact gathering engaged in by Dr. Watson. His attack
here on a single doctor’s prescription to a single patient does
not provide the government with substantial valuable
information, as intended by the qui tam statutes. Instead of
providing the government with valuable information, Dr.
Watson seemingly sought only to cash in on a fellow doctor’s
attempts to best address a patient’s needs.  In return, Dr.
King-Vassel was treated to a lawsuit, the proceeds of which
would be split three ways between Dr. Watson, Ms.
 Gietman, and the parent of the patient Dr. King-Vassel was
attempting to serve.

(Document 59, p. 19.)
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SUMMARY OF THE ARGUMENT

In order to establish Medicaid fraud, pursuant to 31 U.S.C. § 3729(a)(1)(A), Watson

must meet two elements: 1, that there was in fact a false or fraudulent claim made to

Medicaid through the submission of a prescription for a non-approved use; and 2, that

Dr. King knowingly caused that submission to be made. Watson has failed to meet both

elements.

As to the “knowingly caused” element, Watson did not present any evidence that he

had any knowledge of the Medicaid reimbursement system, nor did he present any

evidence that Medicaid would be responsible for paying for N.B.’s medications. 

Moreover, Watson never provided any evidence or expert testimony to explain how a

prescription signed by Dr. King was somehow allegedly submitted to Medicaid.

Watson also failed to establish a fraudulent claim occurred because he did not

present any evidence, or identify any witnesses, who could address how the drug

compendia he cited applied to the medications prescribed by Dr. King, particularly  in

light of his concession of reasonable and widespread off-label prescription practices and

Dr. King’s undisputed non-involvement in the submission of the prescriptions.

Further, because he failed to name an expert, Watson attempts to establish that he

can testify in support of what defines fraudulent use of N.B.’s prescription medications.

Watson cannot do this, however, as he is attempting to present expert testimony under

the guise of lay opinion testimony, which is prohibited. To this end, Watson cannot use

judicial notice to introduce a chart of what is a medically accepted indication without

foundational testimony, which he has not presented, and which is subject to reasonable
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dispute.

Watson’s last argument, that the district court should have provided him an

opportunity to list an expert, fails also. Watson cannot now request a reversal of his

litigation strategy. Watson deliberately chose to not name an expert in the district

court, and should not now be permitted to be rewarded for that failed choice. 

Moreover, before and after the district court issued its order, Watson had numerous

opportunities to name an expert, or request relief to do so, but he never did so.  The

district court’s order must be affirmed.

As an alternative basis for affirming the district court’s order, Dr. King maintains

that, contrary to the district court’s decision, Watson failed to overcome the qui tam

jurisdictional bar to prosecute this action. Watson did not present any evidence that

he had direct and independent knowledge of the qui tam claims against Dr. King, nor

did he dispute that the allegations at issue here have existed in the public realm for

years prior to the filing of his complaint.

ARGUMENT

I. Watson Failed to Present Any Evidence that Dr. King Knowingly Caused a
Submission to Medicaid.

A.  Standard of review.

This court reviews the district court’s decision to grant summary judgment de novo

and may affirm on any basis supported by the record and law. See Holmes v. Vill. of

Hoffman Estates, 511 F.3d 673, 681 (7th Cir. 2007). “However, our favor toward the

nonmoving party does not extend to drawing ‘[i]nferences that are supported by only
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speculation or conjecture.’” Argyropoulos v. City of Alton, 539 F.3d 724, 732 (7th Cir.

2008)(alteration in original)(internal citation omitted.) “[A] party will be successful in

opposing summary judgment only if they present definite, competent evidence to rebut

the motion.” Smith v. Severn, 129 F.3d 419, 427 (7th Cir. 1997)(citations and internal

quotation marks omitted.) This court’s review is limited to the record presented to the

district court at that time.  Joseph P. Caulfield & Assoc., Inc. v. Litho Prod., Inc., 155

F.3d 883, 888 (7th Cir. 1998).

B.  Watson failed to provide evidence of knowledge of the Medicaid                         
      reimbursement system.

As noted above, the district court concluded that in order to establish Medicaid

fraud, Watson must meet two elements: 1, that there was in fact a false or fraudulent

claim made to Medicaid through the submission of a prescription for a non-approved

use; and 2, that Dr. King knowingly caused that submission to be made. (Document 59,

p. 11). Watson must meet both elements. Id. Of significance, Watson does not dispute

the district court’s analysis of 31 U.S.C. § 3729(a)(1)(A) in order to establish Medicaid

fraud; Watson only challenges the characterization of the evidence required to meet

these elements.

In his first argument, Watson believes that expert testimony was not required to

establish the second element (the “knowingly caused” element), but in fact the

“knowingly caused” requirement has two elements: knowledge and causation.

(Document 59, 12.) Watson’s argument is devoid of any discussion of the knowledge

prong, and focuses instead on cause. See Watson’s Appellant Opening Brief, pp 10-13.
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The district court, however, thoroughly addressed Watson’s failure to meet the

“knowledge” prong.

Nowhere in Watson’s appellant opening brief does he address his admission that

“he, himself, is unaware of whether Dr. King-Vassel actually received any

reimbursements through Medicaid or [that she] would be entitled to reimbursements

in the absence of prescribing medication.” (Document 59, p. 12; see also Document 42-1,

pp. 5-6, ¶ 8). In fact Watson admitted that he did not know whether Dr. King knew

whether N.B. received Medicaid. (Document 42-1, pp. 6-7, ¶ 10.) As the district court

concluded, if Watson lacked understanding of the Medicaid reimbursement system, he

could not then establish that Dr. King had any knowledge of how to submit a

fraudulent Medicaid reimbursement claim. (Document 59, p. 12.) A lack of foundation

is “a link missing in a chain of logic needed to show that the evidence is actually

relevant.” United States v. Tanner, 628 F.3d 890, 903, footnote 5 (7th Cir. 2010.) 

Relatedly, Watson’s lack of personal knowledge about the Medicaid reimbursement

system also defeats his claim, even if it was established that Dr. King knew N.B.

received Medicaid. Watson never provided any evidence to show that Medicaid would

be responsible for paying for N.B.’s medications or whether Medicaid or the state had

adopted provisions or practices that addressed the medications. Id. If Watson does not

possess any knowledge of the Medicaid reimbursement system, then he needed to name

an expert that could. He did not. Id. Thus, Watson could not “testify as to the operation

of the reimbursement system and its application to Dr. King-Vassel.” (Document 59,
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p. 13.) It is telling that neither the United States nor the State of Wisconsin intervened

in support of Watson’s claims. (Documents 8 and 13.)

C.  Watson failed to establish the cause prong of the “knowingly caused”               
           element of Medicaid fraud.

Watson contests whether he needed expert testimony to support the allegation that

Dr. King “caused the claim to be made.” He attempts to establish causation through

the affidavit of N.B.’s mother, pharmacy records submitted without foundation, a

Medicaid claims history report that includes prescriptions written by health care

providers other than Dr. King, and one medical record, all of which do not describe how

a signed prescription by Dr. King is somehow allegedly submitted to Medicaid.

Watson’s Appellant Opening Brief, p. 12; Watson Short Appendix, p. 39.   As with every2

other portion of his Medicaid fraud claim, Watson failed to provide any “definite,

competent evidence” that met this element. Sears, Roebuck & Co., 233 F.3d at 437. 

The mother of N.B. speculates that Dr. King knew N.B. was on Medicaid and that

his care was being paid by Medicaid, but this speculation is inadmissible. (Document

44, p. 2,  ¶¶ 4-5.) N.B.’s mother is not relating an out of court statement made by Dr.

King as to her state of mind, but rather speculating as to the state of mind of Dr. King.

Borcky v. Maytag Corp., 248 F.3d 691, 695 (7th Cir. 2001)(speculation will not suffice

to defeat summary judgment);Compare Fed. R. Evid. 803(3). How N.B.’s mother

actually obtained the medications allegedly prescribed by Dr. King is irrelevant. It is

 The Wal-Mart certification of records is included twice in the Watson short appendix.2

Watson Short Appendix, pp. 25 and 28.
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undisputed that Dr. King did not submit the cost of prescription medications for N.B.

for reimbursement through Medicaid, and that her compensation was not impacted

whether she prescribed medications. (Document 42-1, p. 6, ¶ 9.) Watson acknowledged

N.B.’s mother was free to not submit the prescriptions for reimbursement, as they

could have been paid “out of pocket” or the prescriptions could not have been filled at

all. (Document 42-1, pp. 6-7, ¶ 10.)

Moreover, N.B.’s mother never averred in her affidavit who caused the submission

of a claim to Medicaid, nor what happened to a claim in the Medicaid reimbursement

system. She states that she had N.B.’s prescriptions filled at Wal-Mart, and used a

medical assistance card to pay for N.B.’s prescriptions, but that was the extent of her

knowledge. (Document 44, p. 2, ¶¶ 4-5.) As the district court held, “[r]ather, N.B.’s

mother would need to submit the claim to a pharmacy at which time she would also

need to claim entitlement to Medicaid coverage.” (Document 59, p. 13.) 

Also, the pharmacy records submitted without explanation, a Medicaid claims

history form, and one medical record the pharmacy records attached do not establish

causation. Watson’s Appellant Opening Brief, pp. 12-13. These submissions do not

provide any information as to how prescription medications were caused to be

submitted to Medicaid, and by whom. The records only establish that there were

records kept at Wal-Mart and in the Wisconsin Medicaid system; what Watson is

missing is any explanation as to how the prescriptions were caused to be presented to

Medicaid and how they were processed, as the district court noted.  (Document 59, pp.

13-14.) 
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Watson also acknowledged in his second brief in opposition to Dr. King’s summary

judgment motion that the Wal-Mart and Medicaid records lack foundation, are not

definite, and are in flux. “Much confusion has been created because the Medicaid

Records differ from those provided by Wal-Mart Pharmacies. - [sic] Medicaid Records

reflect far fewer claims paid by Medicaid than Wal-Mart records show were paid by

Medicaid. Additional discovery is necessary and will be conducted.” (Document 45, p.

3, footnote 3.) Watson, however, never pursued any discovery and therefore never

submitted any accurate evidence regarding Medicaid expenditures. Furthermore,

according to Watson’s own testimony, it is possible that a patient eligible for Medicaid

could pay for a prescription out of his or her own pocket, or his parents’ pockets, rather

than billing Medicaid. (Document 42-1, pp. 6-7, ¶ 10.)

As the district court found, Watson’s failure to present any evidence, and

specifically expert testimony, means that “there is a grand mystery between the time

of the prescription and the claim being made to Medicaid. [. . . ] Without an expert to

explain the workings of the in-between phase (the black box), the Court and an

hypothetical jury cannot make any determination of whether Dr. King-Vassel actually

caused the submission of a false claim.” (Document 59, p. 14.)The district court decision

must be affirmed.

II.  Watson Failed to Establish That There Was a “Fraudulent Claim.”

A.  Standard of review.  

It is agreed that the proper standard of review may be whether the district court

abused its discretion as to whether an expert is required. See Watson’s Appellant
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Opening Brief, p. 18, footnote 33. Although not exactly on point as to the issue

presented in the instant case, but similar, a district court’s decision to admit or exclude

expert witness testimony is reviewed for abuse of discretion. General Electric Co. v.

Joiner, 522 U.S. 136, 143 (1997). The appellate court, however, “will not reverse in

such a case, unless the ruling is manifestly erroneous.” Joiner, 522 U.S. at 142, quoting

Spring Co. v. Edgar, 99 U.S. 645, 658 (1878).

B.  Watson’s own testimony disproves his allegations.

The second element of a Medicaid fraud claim is that there was in fact a false or

fraudulent claim made to Medicaid through the submission of a prescription for a non-

approved use. (Document 59, p. 14.) Though Watson spends a great deal of his brief

addressing this issue, this issue is fairly simple: as it is undisputed that he never

named an expert, in order to prove whether a Medicaid claim was false or fraudulent

he had to establish that as a lay person he can present this information to a jury.  The

district court rejected this argument, as must this Court.

The district court stated that Watson had to establish that Dr. King failed to

prescribe N.B. medications for a recognized medical indication. (Document 59, p. 14.)

This argument fails for a number of reasons, including the fact that Watson testified

that the off-label prescription of medication is an almost universal practiced employed

by reasonable physicians in Wisconsin and the entire country, such that medications

are more widely prescribed for off-label purposes that the actual purposes approved by

the Food and Drug Administration. (Document 48, p. 4 (the citation is on pp. 51-52 of
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the deposition).)

Watson fails to address his off-label testimony in his brief. Watson’s Appellant

Opening Brief, pp. 13-17. This is a critical omission. Because Watson acknowledges

there can be off-label use that could be medically indicated, this defeats his own

contention that the prescription of medication, and thus reimbursement for it, can only

fall within the dictates of the Food, Drug, and Cosmetic Act or one of three drug

compendia.

C.  Watson is prohibited from testifying about the medical indications, as he         
      would in effect be testifying as an expert.

The district court noted that “medical documents typically are not readily

understandable by the general public and would require an expert to explain their

application to a particular set of circumstances.” (Document 59, pp. 14-15.) Instead,

Watson apparently argues that the presentation of the medical indications can be

accomplished without expert testimony, but through his lay testimony.3

Fed. R. Civ. P. 26(a)(2) requires that expert witnesses be disclosed.  This rule is

based on a fundamental principle: “Knowing the identity of the opponent’s expert

witnesses allows a party to properly prepare for trial.” Musser v. Gentiva Health Serv’s,

356 F.3d 751, 757 (7th Cir. 2004). “Without proper disclosures, a party may miss its

opportunity to disqualify the expert, obtain rebuttal experts, or hold depositions for an

expert not required to provide a report.” Tribble v. Evangelides, 670 F.3d 753, 758 (7th

“Apparently” because Watson never stated in his brief who would testify about applying3 

the medical indications to the facts at bar. Watson’s Appellant Opening Brief, pp. 13-17.  
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Cir. 2012), citing Musser, 356 F.3d at 758. 

What Watson proposes to do is testify in a similar manner as an expert, but  as a

lay person. This issue was addressed in Tribble. In that case, two City of Chicago police

officers were sued based on 42 U.S.C. § 1983 for an alleged illegal stop, false arrest,

illegal search, and a violation of due process, based on an arrest of plaintiff Mr. Tribble.

Id., 670 F.3d at 756. Tribble contended that the officers did not have probable cause

to arrest him, based in part on a Cook County state court judge’s conclusion at a

preliminary hearing that there was not probable cause to arrest him. Id. 

In opposition, the officers introduced testimony at trial, through an assistant state’s

attorney, that the state court judge’s conclusion did not mean that the officers did not

actually find drugs on Tribble. Tribble, 670 F.3d at 756. The assistant state’s attorney

testified about the operation of the particular Cook County state court branch where

Tribble’s preliminary hearing occurred. Id. The assistant state’s attorney testified that

narcotic low gram weight possession cases were regularly thrown out for lack of

probable cause. Id., 670 F.3d at 757-58.

This Court held that the assistant state’s attorney “did testify as an expert and,

accordingly, her testimony was subject to the disclosure requirements of Federal Rule

of Civil Procedure 26(a)(2).” Id. (emphasis in original). This Court arrived at that

conclusion based on the assistant state’s attorney’s testimony about the percentage of

cases in that particular state court branch being dismissed for no probable cause over

a six month period of time, what “‘would be considered’” a low gram weight in a
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narcotics cases in that particular state court branch and whether that would include

Tribble’s case, and that she “surmised that ‘the overwhelming majority of the cases

that were findings of no probable cause were for what will be considered a low amount

of narcotics.’” Id., 670 F.3d at 758 (citations omitted.) The Tribble court noted that the

assistant state’s attorney was “being asked to summarize her experiences in Branch

50 and draw conclusions about how, in general, she believed it operated.” Id. (emphasis

in original.) The assistant state’s attorney, however was not disclosed as an expert. Id.

Tribble was then granted a new trial. Id., 670 F.3d at 761.

Watson’s alleged presentation of his case has the structure of expert testimony. 

Tribble, 670 F.3d at 759 (the assistant state’s attorney’s testimony has “the familiar

syllogistic structure of much expert testimony. See 1 McCormick on Evid. § 13 (6th

ed.).”) In a similar vein, Watson contends that he can establish that the prescriptions

written by Dr. King for N.B. were not for indications approved under the  Food, Drug,

and Cosmetic Act, or supported by any of the drug compendia. Watson’s Appellant

Opening Brief, p. 14. He would base this on a chart drafted by his appellate attorney’s

advocacy organization, the Law Project for Psychiatric Rights, and conclude that expert

testimony was not required. Id., pp. 15-16, footnotes 28 and 29. 

In effect Watson, a psychologist who cannot prescribe medications and has no

personal experience doing so, is requesting that his testimony be categorized as lay

opinion testimony as to the practice of a board certified psychiatrist.  He cannot testify

about how complicated medical/legal provisions applied to medications she prescribed,
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how she was compensated, and then draw a conclusion as to whether a fraudulent

claim was made. “Broad generalizations and abstract conclusions are textbook

examples of opinion testimony.” Tribble, 670 F.3d at 758.

Lay opinions and inferences - as compared with opinions
and inferences of experts - may not be ‘based on scientific,
technical, or other specialized knowledge’ within the scope
of Rule 702.  Fed. R. Evid. 701. Lay opinion ‘most often
takes the form of a summary of firsthand sensory
observations’ and may not ‘provide specialized explanations
or interpretations that an untrained layman could not make
if perceiving the same acts or events.’ [United States v.]
Conn, 297 F.3d [548,] at 554 [7th Cir. 2002].

Id.

Fed. R. Evid. 701, Opinion Testimony by Lay Witnesses, requires that lay testimony

be limited to testimony: (a) rationally based on the witness’s perception; (b) helpful to

clearly understanding the witness’s testimony or to determining a fact in issue; and (c),

not based on scientific, technical, or other specialized knowledge within the scope of

Fed. R. Evid. 702, Testimony by Expert Witnesses. “Limitation (a) is the familiar

requirement of first-hand knowledge or observation.” Fed. R. Evid. 701, Notes of

Advisory Comm. on Proposed Rules. 

The last requirement is designed “to eliminate the risk that the reliability

requirements set forth in Rule 702 will be evaded through the simple expedient of

proffering an expert in lay witness clothing.”  Fed. R. Evid. 701, Committee Notes on

Rules, 2000 Amendment (emphasis added.) As an example, the advisory committee

cited to a Tennessee state court case that set forth the distinction between lay and
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expert witness testimony. “[L]ay witness testimony ‘results from a process of reasoning

familiar in everyday life,’ while expert testimony ‘results from a process of reasoning

which can be mastered only by specialists in the field.’”Id. “The court in [the Tennessee

case] noted that a lay witness with experience could testify that a substance appeared

to be blood, but that a witness would have to qualify as an expert before he could

testify that bruising around the eyes is indicative of skull trauma. That is the kind of

distinction made by the amendment to this Rule.” Id. (emphasis added.)

This is not just a simple case of presenting a chart based on personal observations

and requesting the jury to draw conclusions from it. Watson would be testifying about

the application of statutes and drug compendia to the practice of medicine by a

psychiatrist. Even in reviewing the chart prepared apparently by Watson’s attorney,

Watson admits that there may be occasions where expert testimony may be required

in interpreting the DRUGDEX recommendations: “While what ‘support’ means under

meaning of 42 U.S.C. § 1396R-8(k)(3) is primarily one of statutory interpretation, an

expert may be helpful, or even required, for that inquiry.” Watson’s Appellant Opening

Brief, p. 17, footnote 29 (emphasis added.)

Watson is prohibited from testifying about such issues, as he would be attempting

to introduce expert testimony as a wolf in the sheep’s clothing of lay opinion testimony.

By failing to disclose himself as an expert as required by the district court’s order,

Watson deprived Dr. King of the opportunity to depose him based on his alleged expert

opinions, to obtain an expert to rebut the opinions of Watson, and deprived her of the
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opportunity to disqualify his testimony before the district court based on Daubert v.

Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).  See Musser, 356 F.3d at 757-

58.

D. The chart of Medically Accepted Indications is inadmissible.4

In the case at bar, Watson seeks to introduce at the appellate level a chart entitled 

“Medically Accepted Indications for Pediatric Use of Certain Psychotropic Medications”

that was previously filed in an Alaskan federal court case by Watson’s appellate

counsel. That chart was never submitted to the district court in the case at bar and is

therefore outside the appellate record. It is well-established that this Court may not

consider factual material outside the record which was never presented to the district

court. United States v. Noble, 299 F.3d 907, 911 (7th Cir. 2002.)

Watson never states that who actually drafted the chart. The Law Project for

Psychiatric Rights published the chart. Watson’s Appellant Opening Brief, pp. 16-17,

footnote 29. Watson’s request for judicial notice of the chart must be denied, as he is

using judicial notice to establish facts that are in dispute and are really the unfounded

opinion of Attorney Gottstein. See Id., p. 15, footnote 28.

Although Watson did not reference it, Fed. R. Evid. 201 provides the structure for

a court to determine judicial notice. A court may “judicially notice a fact that is not

subject to reasonable dispute because it: (1) is generally known within the trial court’s

territorial jurisdiction; or (2) can be accurately and readily determined from sources

 A motion to strike this chart has been filed under separate cover.4
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whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201 (b) (emphasis

added.)

In other words, judicial notice cannot occur if the facts are subject to reasonable

dispute or the accuracy of the source cannot be determined. Ennenga v. Starns, 677

F.3d 766, 773-74 (7th Cir. 2012). This chart, for example, is not a document created by

a federal or state authority or entity. 

The chart that Watson requests to be judicially noticed is not appropriate for

judicial notice. It is a document that was submitted in a federal district court of Alaska

case prosecuted by the same advocacy group that is counsel for Watson in this case. 

The admissibility of that document, which was submitted in support of the plaintiff’s

motion for a preliminary injunction, was never decided by the district court, as the

district court granted the defendants’ motions to dismiss. See (Appendix, pp. 25 and 26;

the motion for a preliminary injunction was denied as moot.) The plaintiff’s appeal of

the decision of the Alaska district court was affirmed by the United States Court of

Appeals for the Ninth Circuit. (Appendix 50.)

This request is not a case of simply asking a court to take judicial notice of a

verifiable fact, but rather to accept a party’s opinion, specifically the opinion of an

advocacy group headed by Watson’s appellant counsel. See Watson’s Judicial Notice

Appendix, pp. 1-7. According to pages one to six of the chart, the chart was drafted by

The Law Project for Psychiatric Rights, but nowhere does this document state who

actually drafted it, the qualifications of those individual(s) that may have drafted it,
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and thus lacks any foundation. Id. This is a document that is subject to reasonable

dispute and judicial notice must not be afforded to it.

Moreover, this chart was never introduced in the district court, which is

acknowledged by Watson, as he never refers to filing of this chart in the district court.

See Watson’s Judicial Notice Appendix, pp. 1-7. An appellate court typically will not

consider facts that were not presented to the district court. Green v. Warden, 699 F.2d

364, 369 (7th Cir. 1983). Watson has failed to meet the elements of judicial notice, and

the district court should not be blind sided by Watson’s late attempt to supplement the

record on appeal.

III.  Watson Cannot Ask for Relief He Did Not Seek from the District Court, Despite 
   Having Ample Time to Request Time to Name an Expert.

The underlying premise of Watson’s request that the district court should have

permitted him to name an expert, after it issued its order, is that he should not be

penalized for his own litigation strategy and actions/omissions. Watson’s Appellant

Opening Brief, p. 19. “A district court is not required to fire a warning shot.” Hal

Commodity Cycle Management Co. v. Kirsh, 825 F.2d 1136, 1139 (7th Cir. 1987).

Watson chose to not name an expert in a highly complex area of the law involving facts

of medicine, administrative law, and procedures.  This was a risk inherent in his5

litigation strategy. Chicago Title Land Trust Co. v. Potash Corp. of Saskatchewan Sales

In contrast, Dr. King, on July 17, 2012, the day after she filed her summary judgment5 

motion, filed her motion requesting relief from the August 13, 2012 defense deadline to
name experts until 30 days after the district court issued its decision on her motion. 
(Document 32, pp. 1-2.)
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Ltd., 664 F.3d 1075, 1081 (7th Cir. 2011.)

Watson’s assertion that he should be provided additional time to name an expert

belies his actions in the district court, where he had plenty of opportunities to name

experts, or request relief to name an expert. First, Watson, by his attorney,

participated in a February 9, 2012 Fed. R. Civ. P. 26(f) conference call where the

disclosure of experts was discussed. (Document 20, pp. 2-3.) Watson consented to

naming his experts on or before April 11, 2012. (Document 20, p. 3.)  The Fed. R. Civ.

P. 26(f) proposed discovery plan was filed on February 13, 2012.  (Document 20). Two

days later, at the scheduling conference with the district court at which Watson’s

attorney attended, no objection was ever raised to the proposed discovery plan.

(Document 22, p. 1.) In fact, the district court noted its satisfaction with the dates

requested by the parties as provided in the proposed discovery plan, and the court

minutes note that the “[p]laintiffs have nothing to raise.” Id.   

Even after the deadline to name experts had passed, Watson never filed any motion

for relief from the scheduling order to name an expert. On July 16, 2012,  Dr. King filed

her summary judgment motion. (Documents 26-31.) Between July 16, 2012 and the

time he filed her briefs on August 15, 2012 and August 20, 2012, Watson never

requested relief to name experts. Even in his briefs in opposition to summary

judgment, Watson did not request time to name any expert, but instead he asserted

that expert testimony was unnecessary. (Document 42, pp. 6-8.) Watson cannot be

permitted to raise this issue for the first time on appeal and somehow blame the
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district court for not protecting him from his own actions and decisions. Moreover, after

the district court issued its order on Dr. King’s motion for summary judgment,

(Document 59), Watson never asked for the opportunity to name an expert at the

district court level, even after its decision that expert testimony was required. Fed. R.

Civ. P. 60.

In sum, Watson’s contention that this Court should provide him additional time to

name an expert is without a basis in fact in light of the numerous opportunities he had,

first, to establish the amount of time required for him to name an expert in the

proposed discovery plan, and two, move for relief from the scheduling order prior to the

district court’s summary judgment order, or move for relief after the district court

issued its summary judgment order. Now, however, he desires that the Court ignore

this substantial history of inaction and provide him another opportunity to name an

expert. For the above reasons, this Court must deny this request.

In addition, the case on which Watson bases this contention, Lech v. St. Luke’s

Samaritan Hospital, 921 F.2d 714 (7th Cir. 1991), never held the district court could

only grant summary judgment if the plaintiff had been afforded multiple opportunities

to rectify his failure to have an expert necessary to support his case. In Lech, the

plaintiff named an expert, but she then refused to produce the expert for a deposition

and the district court granted summary judgment, which this Court affirmed. Id., 921

F.2d at 714.

Here, Watson never named an expert or even sought time to name an expert after
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Dr. King’s motion for summary judgment had been filed. He also never moved for

reconsideration of the district court’s decision after it was issued.

IV.  As an Alternative Argument, Watson Failed to Overcome the Qui Tam                
  Jurisdictional Bar to Prosecute this Action.

Even though Watson did not address the qui tam jurisdictional bar in his appellant

opening brief because the district court did not grant summary judgment on this issue,

Dr. King raises this issue as an alternative argument in support of affirming the

district court’s summary judgment order. See (Document 59, pp. 9-10)(concluding that

Watson’s complaint is not barred by 31 U.S.C. § 3730 (e)(4).) 

The standard of review is the same as presented in Argument section I (A) of this

brief, page 14.

A. Watson did not have direct and independent knowledge of the facts underlying 
     the complaint against Dr. King.

In order to qualify as a relator and have standing to bring a qui tam claim under

federal or Wisconsin law, Watson must be “an individual who has direct and

independent knowledge of the information on which the allegations are based and has

voluntarily provided the information to the Government before filing an action under

this section which is based on the information.” 31 U.S.C. § 3730(e)(4)(B).   In Rockwell6

 On March 23, 2010, the President signed into law the Patient Protection and Affordable6

Care Act, Pub. L. 111-148, 124 Stat. 119. Graham County Soil & Water Conservation Dist.
v. United States ex rel. Wilson, 559 U. S. 280, 1400 n.1 (2010).  This legislation replaces the
prior version of 31 U.S.C. § 3730(e)(4) with new language. The “legislation makes no
mention of retroactivity, which would be necessary for its application to pending cases
given that it eliminates petitioners’ claimed defense to a qui tam suit.” Id. As the
allegations in the case at bar are contended to have occurred prior to the revision of the
statute, the prior version of the statute applies to the case at bar.
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Int’l Corp. v. United States, 549 U.S. 457, 1407-1408 (2007), the Court held that a

plaintiff must possess “direct and independent knowledge” of the information on which

the allegations of his complaint are based.

To determine whether it has subject matter jurisdiction to hear a qui tam suit

pursuant to 31 U.S.C. § 3730(e)(4), a court must engage in a three step inquiry.  Glaser

v. Wound Care Consultants, Inc., 570 F.3d 907, 913 (7th Cir. 2009); see also (Document

59, p. 7.)

First, it examines whether the plaintiff’s allegations have
been ‘publicly disclosed.’ If so, it next asks whether the
lawsuit is ‘based upon’ those publicly disclosed allegations.’ 
If it is, the court determines whether the plaintiff is an
‘original source’ of the information upon which his lawsuit
is based.

Glaser, 570 F.3d at 913. The public disclosure bar applies if Watson is not an original

source of information. “At each stage of the jurisdictional analysis, the plaintiff bears

the burden of proof.” Id.

Here, Watson conceded at his deposition that he failed to meet the criteria to be a

relator, having no personal knowledge of the factual basis for the allegations set forth

in his complaint. Watson never treated N.B. or even met him, although his treatment

is the basis for this lawsuit.(Document 42-1, pp. 4-5, ¶ 6.)Watson did not have any

involvement with N.B. or his mother during any time relevant to Dr. King’s treatment

of the patient. Id. Instead, his only connection with N.B., N.B.’s mother, or any

knowledge of Dr. King came through his solicitation through a newspaper ad of

patients or their families who were treated with an enumerated list of medications,
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expressly stating that they could become part of a lawsuit.(Document 42-1, pp. 4-5, ¶¶

5 and 7.) All of this evidence establishes that Watson did not have any direct and

personal knowledge of Dr. King’s alleged Medicaid fraud and therefore lacks standing

to pursue this action.

Watson has never had contact with N.B. or Dr. King, and only obtained the factual

basis for the allegations through a newspaper solicitation. Any person could stand in

the shoes of Watson by taking a publicized legal theory and soliciting the public for a

specific instance of what is undisputably a widespread and reasonable medical

practice. Dr. King was a defendant not because Watson was aware of some improper

acts by her, but rather she was a defendant only by virtue of a random selection

process where Watson solicited the public for the identity of any psychiatrist who

prescribed medications to minor mental health patients, dangling a promise of

monetary reward.

B.  Watson’s complaints have already been disclosed in the public realm.

The allegations that form the basis of the complaint have already been extensively

discussed, and litigated, in the public realm and therefore are not a proper basis for a

qui tam action. The controversy over whether reimbursement of prescription

medications was appropriate has been widely discussed in decisions by the judicial

system, Congressional proceedings, disclosures in the news media, and letters between

the federal Centers for Medicare and Medicaid Services and the State of Utah.

(Document 42-1, pp. 11-13, ¶¶ 18-20.) 
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Although the district court concluded that the facts here are similar to the facts

presented in United States ex rel. Baltazar v. Warden, 635 F.3d 866 (7th Cir. 2011) and

thus did not grant summary judgment on that issue, there are factual differences that

prevent the application of Baltazar here to the public realm requirement. See

(Document 59, p. 9.) Unlike the instant case where the overall claims involved have

already been publicly disclosed, the plaintiff in Baltazar was a former employee whose

personal involvement and discovery of fraud formed the basis for her contention that

the defendant in that case had submitted fraudulent bills to the Medicare and

Medicaid programs. Baltazar, 635 F.3d at 866. During the four month period of time

she worked for her former employer, the Baltazar plaintiff noticed that fraudulent

billing was occurring. Id., 635 F.3d at 866-867.

Watson raised the same issue in this lawsuit that has already been disclosed in the

public realm. To minimize suits without a basis in law or fact, Congress has

implemented various hurdles “designed to separate the opportunistic plaintiff from the

plaintiff who has genuine, useful information that the government lacks.” In re Natural

Gas Royalties Qui Tam Litigation, 566 F.3d 956, 961 (10th Cir. 2009). The False

Claims Act’s public disclosure bar means that Watson cannot prosecute this action if

the allegations in the complaint were publicly disclosed before he filed this action. 31

U.S.C. § 3730(e)(4)(A) and (B).

The allegations underlying the case at bar have been previously publicly disclosed. 

“[A] realtor’s FCA [False Claims Act] complaint is ‘based upon’ publicly disclosed
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allegations or transactions when the allegations in the plaintiff’s complaint are

substantially similar to publicly disclosed allegations.” Glaser, 570 F.3d at 920

(emphasis added.) “Information brought forward by plaintiffs in qui tam suits is less

useful to the government once revelations about fraudulent conduct are in the public

domain because the government is already aware that it might have been defrauded

and can take responsive action.” Id., 570 F.3d at 915.

A lawsuit in the federal district court of Alaska (mentioned above), news media

reports, a report of the Citizen’s Commission on Human Rights of Florida, a hearing

conducted by Congressional Rep. McDermott, and correspondence between the Centers

for Medicare and Medicaid Services and the State of Utah addressed the issue

presented here: whether medication that is prescribed for Medicaid recipients that are

children can lead to Medicaid fraud. (Document 42-1, pp. 11-13, ¶¶ 18-20.) The

disclosures by the Congressman and the news articles were all disclosures in the public

realm, before this lawsuit was filed. The letters between the State of Utah and CMS,

discussing the allegations that form the basis of this complaint, demonstrate public

disclosure as well. “For purposes of § 3730(e)(4), a public disclosure occurs when the

critical elements exposing the transaction as fraudulent are placed in the public

domain . . . .” Glaser, 570 F.3d at 913 (internal quotations and citation omitted).

Last, the Alaska lawsuit, where many of the allegations underling this suit are

based, and where many of the documents used in this case have been previously filed,

is a public disclosure. “An issue need not be decided in prior litigation for the public
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disclosure bar to be triggered; rather, its mere disclosure suffices.” Hagood v. Sonoma

Cty. Water Agency, 81 F.3d 1465, 1474 (9th Cir. 1996). In sum, these previous

disclosures in the public realm, prior to the filing of Watson’s complaint, demonstrate

that an alleged false claim was brought to the attention of the relevant governmental

authorities. United States ex rel. Feingold v. AdminaStar Fed., Inc., 324 F.3d 492, 495

(7th Cir. 2003).

CONCLUSION

For the above-stated reasons, defendant-appellee Jennifer King-Vassel respectfully

requests that this Court affirm the order of the district court, which granted her motion

for summary judgment and dismissed all claims against her with prejudice.

Dated this 29th day of March, 2013 at Milwaukee, Wisconsin.

GUTGLASS, ERICKSON, BONVILLE & LARSON, S.C.

s/Bradley S. Foley_____________________________________
Mark E. Larson 
Bradley S. Foley 
Attorneys for defendant-appellee Jennifer King-Vassel
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ADDENDUM

31 U.S.C. § 3729(a)(1)(A)

(a) Liability for Certain Acts. --

(1) In general. – Subject to paragraph (2), any person who –

        (A) knowingly presents, or causes to be presented, a false or fraudulent claim 
              for payment or approval;

[. . .]

is liable to the United States Government for a civil penalty of not less than $5,000
and not more than $10,000, as adjusted by the Federal Civil Penalties Inflation
Adjustment Act of 1990 (28 U.S.C. 2461 note; Public Law 104-410), plus 3 times the
amount of damages which the Government sustains because of the act of that
person.

31 U.S.C. § 3730(e)(4)

e) Certain Actions Barred.— 

(4) 

(A)The court shall dismiss an action or claim under this section, unless

opposed by the Government, if substantially the same allegations or
transactions as alleged in the action or claim were publicly disclosed— 

(i)in a Federal criminal, civil, or administrative hearing in which the

Government or its agent is a party; 

(ii)in a congressional, Government Accountability Office, or other Federal

report, hearing, audit, or investigation; or 

(iii)from the news media, 

unless the action is brought by the Attorney General or the person bringing

the action is an original source of the information. 

(B)For purposes of this paragraph, “original source” means an individual who

either (i) prior to a public disclosure under subsection (e)(4)(a), has
voluntarily disclosed to the Government the information on which allegations
or transactions in a claim are based, or (2) who has knowledge that is
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independent of and materially adds to the publicly disclosed allegations or
transactions, and who has voluntarily provided the information to the
Government before filing an action under this section.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA, and
THE STATE OF WISCONSIN, ex rel,
DR, TOBY TYLBRWATSON,

Case No. 11-CV-296:IPS

v

JENNIFER KrNG-VASSEL,
CAPS CHILD & ADOLESCBNT
PSYCHOLOGICAL SERVICES, and

ENCOMPASS ETFECTIVE MENTAL
HEALTH SERVICES,INC.

Defendant¡.

The above-captioned matter having come before the court on

February 75,2072t for a Fed. R, Civ, P, 16 conference, and based on the

arguments of counsel, the partles' proposed discovery plan pursuant to Fed,

R. Civ. P.26(f), and the courtrs February 75,2072 oral decÍeion;

¡T IS HEREBY ORDERED that the court adopts the paltieB' proposed

Fed. R. Civ, P,26(f) discovery plan as the court's echeduling order as followe:

1. The initial disclosure of witnesses and documents, as

contemplated by Fed. R. Civ, P, 26(a) shall be made on or before

February 23,2072,

2. Any amendments to thu pleadings shall be completed on or

befo¡e March 90,2012,

3, The relator/platntiffs shall name all expert witnesses and

produce teports from expert witnesses on or before ApÅL77,2072.
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4, The defendants shall name all expert wltneeees aùd.Brovlde

reports from expert wibresoes on or before August lgt20t2,

5, Dlscovery shallbe completed on otbefore November %20t2,

6, Potentlal dieposltlve modono shall be flled on or before

September t5,2012,

Dated at Milwaukee, Wloconsin, this 29th day of ßebruaty, 2012,
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UNITED STATES DISTRICT COIJRT
EASTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA, and
THE STATE OF WISCONSIN
ex rel. DR. TOBY TYLER WATSON

Case No. 11-CV-236-IPS

v.

JENNtrER KING.VASSEI"
CAPS CHILD & ADOLESCENT
PSYCHOLOGICAL SERMCES, and
ENCOMPASS EFFECTIVE MENTAL
HEALTI{ SERVICES, INC.,

Defendants.

Thie qui tam actlon was initially filed by the relator, Dr. Toby Watson,

on March 3, 2017. (Docket #1). The complaint alleges that defendant Dr.

Jennlfer King-Vassel violated the Federal False Claims Act and Wisconsin

False Claims Law by prescribing medications to a minor patient receíving

Medicaid assistance for reasons that are not medicaþaccepted. (Compl.

!I1' 2ç29). The complaint also alleged that CAPS Child & Adolescent

Psychological Services (CAPS) and Encompass Effective Mental Health

Services (Encompass) empþed Dr. Kíng-Vassel and were, thereforer liable

underatheory of responileatsuperìor, (Compl. Tf 30-03). Atthetimeof filing,

this matter was sealed while the United States and the State of Wisconsin

determlned whether to lntervene ln the matteri after they decllned to do so,

the Court unsealed the matter, and summons were issued to the defendants.

(Docket #4, #9, #10, #11, #12). The parties appeared before the Court on

February 15,2012, after whidr tÍme the Court sdreduled relevant trial and
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discovery dates. (Docket #2\, #22, #24). After completlng mudr of the

discovery process, Dr. Ktng-Vassel and CAPS jointly moved for summary

judgment on July 16,2072; Encompass joined in that motion and filed a

separate brief on ]uly 19, 2012. (Dock et #28, #29' #93' #35). That motion is now

fully briefe4 and the Court takes ít up along with other procedural matters

that remain outstanding. (Docket 132, #38, #40' #42, #45, #47, #49, #50, #51,

t52, #54, #55, #56, t57).

1. BACKGROUND

The fachralbackground of this case is fairþ straightforward, and the

parties do not dispute the core facts. Tlre casds history, on the other hand, is

very detailed, and includes a multÍtude of motions and briefs filed by the

parties. Therefore, the Court will discuss those two bodies of facts

separately-it will first address the factual background of the case before

detailing the case hietory.

7.7 Factual Backgtound

The relator, Dr. Watsorv secured the cooperation of N.B, inbringing

this suit after meeting an attorney through the International Society for

Ethical Psychology and Psychiatry, and doing further researeh into bringing

a quí tøm claim through the website PsydrRights.org. (KÍng-Vasse[CAPS PFF

]l]t 34). After researùing qui tøm false daims actions, Dr. Watson placed an

ad in a Sheboygan newspaper sollciting minor Medicaid patients who had

received certain medications. (King-VasseVCAIlS PFF T 5). N.B.'s mother
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responded to the advertisement, and Dr. Watson obtafured N.B.'e medical

records through a medical release,t (I(ng-vassevcAPs PFF 1lÍ 11-14).

Thereafter, based on those records, Dr. Watson flle d lhis quí tøm action

alleging that defendant Dr, King-Vassel prescríbed psychotropic druge to

N.B, a minor Medical Assistance recipient, from 2ü)4 until 2008. (King-

vassevcAPs PFF ÍÍ 1-2; Encompass PFF 1[ 3). Dr. Watson alleges that those

prescriptions were not for indications approved by the Food and Drug

Admìnístration (FDA) or otherwise supported by applicable sources, and

that therefore the prescriptions were false claims when made to Medicaid for

reimbursement and further thatDr. Kíng-Vassel is responsible for the filing

of those false clalms. (King-'VasseVCAPS PFF I 2; Encompass PF! [ 3),

During the relevant time period, Dr. King-Vassel worked in

conjunctíon with both CAPS and Encompass, and therefore Dr. Watson filed

respondeqt superior claims against both CAPS and Encompass, alleging that

those parties employed Dr. King'Vassel. (King-Vassel/CAPS PFF I 21;

Encompass PFF I 5Hl7).

1.2 Caee History

After this case was filed, the United States and State of Wisconsin

dedined to intervene. (Docket #8, #13). Thereafter, the Court set a hial

sctredule and discovery began. (Docket t2l' #22, #24r.

lDr, Watson obtained these records through what mlght be described as a

borderline-fraudulmt medlcal release. (Sea King.VasseVCAPS PFF fI[ 11-t2). The

release statedthat theínformadontobe releaeedwaeforthe "purPose of providing
psydrological servícee and for no other pu¡pose what so ever." (King'Vaseel/CAPS

PFF If ll-72r,Dr. Watson never used those records in the treatment of N.B', and

in reality obtained them only to bring the immediate suit' (King-Vassel/CAPS PFF

llÍ 1Þ14). Notwithetanding the highly questlonable-indeed unethícal-rnanner ln
which the release was obtained, the fact is not ultimately relevant to the motion for
summary iudgment currently under consideraüon.
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After several months of discovery, CAPS and Dr. King-Vassel ftled a

joint motion for summary iudgment. (Docket #28r,2 Encompass joined that

motion and filed a eepatate brief, spedflcally addresslng Encompass' role in

tlris case, and arguin glhatrcsponileot superíor could not apply to Encompaee.

(Docket #33).

While the surnmary judgment motion wae pendinp however, it

apparmtþ became clear to Dr. Watson that Dr. King'Vassel was not an

employee of either CAPS or Encompase, and thetefore those parties could

not be held liable unde¡ a respondeøt superior claim. (Docket #40, #49' #50),

Accordingly, Dr. Watson filed a motion to dismiss Encompass on August 12,

2012 (Docket #40), and later filed an amended motion to dismiss Encompass

(Docket #49) and an additional motíon to dismiss CAPS (Docket #50),

The motion to dismiss Encompass apparentþ was not made quickly

enough/ though, and on August 29,2012, Encompass filed a motÍon for

sanctions against Dr. Watson for his failure to diemiss Encompass earlíer in

the litigation process. (Docket #51).

That motion for sanctions is still outstanding, as is the motion for

summâry judgment. However, because the Cou¡t will grant Dr. Watson's

motions to dismiss both Encornpass and CAPS (Docket #49, t50), the Court

need only address the summary judgment motion as it pertains to Dr. King-

Vassel.

2rCne day after filing their motion for summa¡y judgment, CAPS and Dr.
King-Vassel filed a motion to atay the Court's schedullng order pending resolution
of the summary judgment modon. (Docket f32). Dr. Watson never flled a responee
to the motion to etay, and the Court hae not yet acted upon that motion. Becauee the
Court grants eummary judgment as to Dr. King-Vassel, þelow, that modon ís now
moot and the Court will deny it ae eudt. (Docket #32),
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The Court addresses the substance of both the motion for summary

judgment and the motion for sanctions, below.

2. DISCUSSTON

The Court must address two separate substântive issuee: firtq whether

Dr. King-Vassel is entitled to summa¡y judgment as to Dr. Watson'e claims

against her; and, second, whether Encompass is entitled to sanctions against

Dr. Watson.

2.1 Sum¡naqf ludgment

As mentíoned above, the Court will dismiss defendants CAPS and

Encompass, putsuant to Dr. Watson's motion. (Docket #49, #50).

Therefore, the outstanding summary judgment motíon must be

decided only insofar as ít effects Dr. King-Vassql. (Docket #28). The Court

tums to that issue now, and detetmines that Dr. King-Vassel is not entitled

to summary judgment.

2.L.1 Summary Judgment Standard

The Cor.r¡t should grant summary judgment "if the pleadings,

depositions, answers to ínterrogatorles, and admissions on file, together with

the affidavíts, if any, show that there is no genuine issue as to any material

fact and that the moving party is entitled to judgment as a matter of law."

Fed. R. Civ. P.56(c).

The Court must construe all facts in a light most favorable to the

nonmoving parfy and draw all teasonable inferencee in that party's favor,

Anderson a. Liberty Lobby, 477 U.S. 242, 249 (1986). Nonetheless, the

nonmoving pafty must present "definite, competent evidence to rebut" the

summary judgment motion ín ordet to succesõfu lly oppos e it. EEO C a. S ear s,

Roebuck t Co,2g3ß,3d492,437 (7th Cir.2000).
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The purpose of the summary iudgment modon is to determine

"whether there is a genuine need for trial" Møtsttshita EIec, Inilus, Co, o'

Zenith Rødìo Corp,, 475 U.S, 57L 587 (1986).

2.12 SubstandveAnalyeie

Dr. King-Vassel has ¡aised two primary atguments for summaÌy

judgment First she argues that this action is jurisdictionaþ barred by 31

U.S.C. $ 3730(e)(a). (King-VasseVCAPS Br. inSupp. S-15). And, second, she

alleges that Dr. Watson failed to name any expert to establish that the

relevant medicatíons were prescribed for offlabel usea or that the claims for

those medications were ever officially submitted and payments received

therefor. (King-Vassel/CAPS Br. in Supp. 15).

2.l.2.Uuriadtctional Bar

The False Claims Act (FCA) prohibits false or fraudulent claims for

payments to the United States. 31 U.S.C. $3n9þ),In order to remedy sudr

fraud, the FCA allows prívate individuals to bring qui tøm acüons in the

government's name agalnst violators. 31 U,S.C. S 3720(b)). lf tlrte quí tam

action is successful, then the relator of the action is entitled to receive a share

of any proceeds in addition to attorney's fees and costs. 31 U.S.C.

$s 3730(dxl)-(2)),

Ilowever, there are jurisdictional limits on the abilíties of private

individualstobringsuít.See, e.g.,3lU.S.C.$3230(e)(a);UnítedStatesa.Bank

of Farmíngton, 766 F.3d E53, 888 (7th Cir, 1999)¡ Graltam Coung Soil ønd Wøter

ConseraøtíonDìstrìcta,UnitedStøtesexrel,Wilson,l30S.Ct 7396,7407(2010).

At specific issue here is one of those jurisdlc$onal lirntts: the "public

disdosure" bar. 31 U.S.C. $ 3730(e)(a). Under that bar, the Court "shall

dismlss" any claim based on allegations that had previously been publicly
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disclosed in (1) Federal hearings in which the Govemment ls a party; (2)

Federalreportshearings, audits, orinvestigatlons; or (3)newsmediareports'

31 U.S.C. S 3730(e)(a)(a). However, even if there is a public disclosure upon

which a quí tafi action is base{ the Court may still hear the action if the

relator is an "oríginal soufce" of the information lntlrte qui tatn complaint and

eitÌrer brought the suit before public disclosure or has independent

knowledge thar materiaþ adds to the public disdosure. 31 U.S.C,

$ 3730(e)(a)@). As the Seventh Circuit stated the rule tnUnited Statæ extel.

Bøltazør v,Wørden, this inquþ is a threeprong analysis:

ftrst, the Court must determine whether there has been a

publlc disdosure of the allegadons in the quí tøm

complaint-and if there has not been a public disclosure, then

31 U.S.C. $ 3730(e)(4) does not bar the suiÇ

then, seconil, t}re Court must determine whether the suit at

hand is based upon that public disclosure-and if the suit at

hand is not based on suclt disclosure, then 31 U.S.C.

$ 3730(e)(a) does not bar the suiÇ

finalty, thhil, the Court must determine whether the relator is

an original source of the informatíon uPon whidt the suit is

based-and if the relator is an original source, then 31U.S.C.

$ 3730(e)(a) does not bar the suit.

lJníteit States exrel. Bøltøzarv,Warden,635 F.3d 866,867 (7th Cir. 2011) (citing

31u.s.c. $ 3730(e)(a).

Irnportantly - and perhaps lost on counsel for Dr. King-Vassel - if the

relator, Dr. Watsory prevails oîany of those three questions, thenhis suit is

not barred by 31 U.S.C, $ 3730(e)( ). Bøltazar,6,35 F.3d at867.
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ÉIere, there has not been publíc disclosure of the relevant facts and,

therefore, 31 U.S.C. S 3730(ex4) does not bar Dr. watson's euít. A public

disclosure has occurred only when "the critical elements exposing the

transaction as fraudulent are placed in the public do¡raln." United Støtee ex

rel. Feíngolil u, Adminastør Fed,, únc.,3248,3d.492, 495 (7th Cif. 2003) (citins

lJniteit States ex d. Røbushkao. Crane Co,40 F.3d 1509, 1512 (8th Cit.1994)¡

Llníteilstatesexrel,springfieldTermínalRy.Co.a,Qulnn,l4F.3d 645,654.rD.C,

Cir. 199a)). Even when there have been public reports of rampant

fraud - such as information showing fraud by half of all driropractors - there

has not been public disclosure, Bøltaza¡ 635 F.3d at 867{8. Such a "very high

level of generality" cannot establish public disclosure' U,S. ex rc\, Goldbergv,

Rush Llntuersity Medical Centet, 680 F.3d 933, 935 (7th Cir. 2012). The

important fact in Baltøzør was that there had been no public disclosure of "a

pørtiular fraud by apnrtíøtlar chiropractor." Id. (citing Baltaztr,635 F.3d at

56745), Rather, because the news accounts that formed the alleged public

dieclosu¡es lacked particulars, they could not be used as the basis of

litigation, and therefore did not trigger the public dÍsclosure bar; quite to the

contrary, Ín fact, the relator tn Bøltszat provided detalled and pardcular

information not otherwise available to the governmmt that enabled the

government to seek reimbursement-the very goal of allowing quí tam

actions. See Bøltø2ar,635 F.3d at86748¡ Goldberg,680 F.3d at 935.

The situation in the case athand is almost precisely analogous to that

in Baltøzør, Here, Dr. Watson has provided partictrlar information telating to

Dr. King-Vassel that was previously unknown to the govemment.

Nonetheless, Dr. King-Vassel argues that there has been public disclosure as

a result of previous news accounts of Medlcaid f¡aud and eimilar lawsuits
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throughout the nation. (See King-VasseVCAPS Br. in SuPP. 10-15). Buq just

as tn Baltazßr, none of those news açCounte or lawguits touctred upon the

partícalør facts of this case-they did not deal partiorlarly with Dr' Kiny

Vassel, with the places at which she practiced, of even with the geographic

area in which she practiced. As suclù exactly as was the case lnBaltazar, the

alleged public disclosures could not have formed the basis of thís lawsuit,

and, therefore, lack the particulare that the Cou¡t must look for to find the

public disclosurebar triggered. See Baltazør, 695ß,3d86748. Had Dr. Watson

not brought this suit, the government would not be aw¿¡re of Dr. King-

Vassel's alleged fraud (despite anyhíghty generalized awarenessof ongoing

Medicaid fraud by doctors prescribing medications to mÍnors for off-label

uses) - thus, just as rn Bøltnzar, this qui tøm action serves the precise puqpose

for which such actions were intended. Id. As such, the Court must determlne

that there has not been a public disdosr¡re of the altegations in this action.

Having determined that there has not been a public disclosure of the

allegations inDr. Watson's complaint, the Courtis obliged to conclude that

his actlon is not ba¡red by 31 U.S.C, $ 3730(eXa\. See, e.9., Goldberg,680 F.3d

at 935, Baltøzør,635 F.3d at 867 , Feíngold,$24 F,3d at 495. As stated above, the

mere fact that Dr. Watson'e complaint sadsfied a single one of the th¡ee

pfongs of analysis under 31 U,S.C. $ 3730(e)( ) ie enough to overcome that

bar. Thus, though it is very possible that the Court would conclude that the
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other two prongs were not satisfiedo the Court does not need to engage in

that analysis. Baltaztt, ó35 F.3d at 867.

Dr. Watson' a qui tøm action ia not barred by 31 U,S.C, S 3730(eXa).

2.!,2,2Fallure to N¡me Bxpert Witnees

Dr. King-Vassel',s only other argurnent for summary judgment centers

around Dr. Watsorfe failure to name an expert wihess to testify. ffing-

VasseVCAPS Br. ln SupP. 15). On thie poÍnt, Dr. King'Vassel argues thatDr'

Watson cannot establish Medicaid fraud without an expert to ptovide details

on two broad areas of fach (1) the processing of Medicaid rei¡nbursements

and whether Dr. King-Vasselreceived sudrreimbursementi and (2) the off-

label nature of the prescriptlons made by Dr. Ktng-vassel to N.B, (King-

vassevcAPS Br. in srpp. 15; King-vassevcAPS Reply 10-13). This is a

confusing way of arguing that Dr. Watson has not made the requisite

showing to establish an actual Medicaid fraud.

To prevail in a false claims action, a relator must establish that the

defendant "lorowingly Presents, ot causes tobepreSented, afalse or fraudulent

claim for payment or approval." 31 U.S.C. S 3729(aX1)(A) (emphasis added),

3Dr. King-Vaseel,s brief extensively addressee the iseue of whether Dr.

Watson is an ,,original oource" of informadon ln hls complalnt with "di¡ect and

independent knowledge of the info¡mation on whid;r the allegatlons afe based,"

(See King-Vassel/CAPS Br. in Supp. ts10 (citing 31 U.S.C. $ 3230(e)(a)(B); Ktng-

Vassel/CAPS Reply 5-6), And, while the Court atfee3 that there may be some

question as to whether Dr. Watson ls a direct 6oulce, that inquiry is wholly

Írrelevant to the Courfs analysis. Ae the Court has mentioned througþout this

Order, the public discloeure bar inquiqy consiste of three sequentially'posed

prongs, the satisfactlon of any one of whtdr is sufflcient to overcome the bar, In fact,

courts do not reach the original Bource issue unless they flrst determlne that the

first two pfongs are not satisfied. thue, despiüe Dt. King-Vassel's extensive

arguments to the conhary, the Court need not addrees the original eource lssue,

because that issue ls enHrely irrelevant to the ffnal analysis.
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A "false or fraudulent claim'occurs when Medicaíd pays for drugs that are

not used for an Indicatton that is either approved by the Food, Drug, and

Cosmetic Act (FDCA) or supported by a drug compendia, See, e,g', U'S' ex

rel, west o, ortho-McNei| Phørmøceutícø\, 1nc,2007 wL2097185, at *2 (N,D. il,

Iuly 2O 2007) (,,Medicaid generally reimburses pfovidefs only for'covered

outpatíent drug r"' which "do not include drugs 'used for a medical

indÍcation whictr is not a medically accepted indiction."')a (cÍting 42 U.S.C.

SS 1396b(Ð(10),1396r'8(a)(3), 1396r-8(k)(3)\¡U,S.exrel,Ftønldina.Pørk,e-Davis,

t47 F. Srpp. 2d99,45 (D. Mass. 2001));42 U.S.C. $$ 1396r-8ftX2),(3), (6)

(setting forth the definitions of "covered ouþatient drug" and "medicalþ

accepted indication"; a "medically accepted indication" is presentonly when

the use is approvedby the Food, Drug, and Cosmetic Act (21 U.9.C.4. S 301''

et seq.) or any drug compendia (as described n 42 U.S.C. $$ 1396r-

eGXt)(B)(r))).

With that information in mind, the Court views the tequired showing

to have two elements. The telator must not only show that there was, in fact,

a false or fraudulent claim made to Medicaíd through the submission of a

prescription for a non-approved purpose, but aleo must show that the

defendant knowingly caueed that submission to be made. If the relator fails

to show either of these elements, thenhis claim must fail.

The Court will, examine the "knowingly caused" requlrement first. I¡r

order to establish that Dr. Kíng-Vassel knowingly caused the submission of

{Dr. Kfng-Vassel takes losue wlth the use otWæt, aUeging that the court in
that case "expressly acknowledged that physiclane can prescribe for off'label usee

even though pharmaceutícal companleo ale prohibited from marketlng or
promoting off-label u6e6.' (King-Vassel/CAPS RePty 13 (cidng West,2007 WL
2097185 at?),
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a false claim, Dr. watson must establish proof that Dr. King-vaesel acted

wlth ,,actual knowledge," "deliberate lgnorancer" of "leckless disregard," of

the fact that a clairn she caused to be submitted was fraudulent' 31 U'S'C'

$$ 3229(a)(1XA), (b). Ihis requhement, iteeü, has two separate Prongs: a

knowledge pfon& and a causaüon Prong. That is, it is not enough that Dr'

Kíng-Vassel knew that a claim was ft audulent, she must also have knowingly

caused the claim to have been made.

when the court examineg those two PronSs of the "knowingly

caused" regufuement, it must conclude that Dr. Watson has not shoWn

,, definite, competent evidence to rebuf the summary judgment motion, and

therefore the Court will grant Dr. King-Vassel's motion for summary

judgment. see sears, Roebuck & c0,,233 F.3d a|437, Dr. Watson admlts that

he, himself, ís unaware of whether Dr. King-Vassel actually received any

¡eimbursements through Medicaid or would be entitled to reirnbursements

in the absence of prescribing medication. (King-vassevcAPS PFF Í 8, and

Response). Ttrus, while he argues that Dr. King-V assel shouldh¿u¿ known that

any prescríptions would have been presented to Medicaid purely as a result

of her knowledge that N.B. otherwiee used Medicaid services, it is clear that

Dr. Watson himself lacks understanding of the reimbursement system, and,

therefore, will not be able to establish that Dr. Klng-Vassel had any

knowledge whatsoever of the likelihood of submíssion of a fraudulent daim.

(Relator,s Resp. [Docket #45], 3-4). Even if Dr. King-vassel knew that N.B.

received Medicaid, D¡. Watson has not presented any evidence to ehow that

Medicaíd would be responsible for covering the cost of N.B.'s prescriptions.

He has acknowledged his lack of personal knowledge on the topic, and has

also failed to list any expert to provide further testimony. In that way, his
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failure to name an exPeft is fatal to his case. The Medlcald teimbursement

system Ís obvlously confusing-Dr. Watson himself is not sure of its

appllcation to the vefy Pelson he has sued. Given his personal lack of

knowledge of the reirnbursement syetem, Dr. Wateon wlll not be able to

testifyasto theoperation of the reimbutsement syetem andits applicationto

Dr. King-Vassel. And withoutthat testimony, he willbe unable to establish

that Dr. King-Vassel had any knowledge (achral or constructive) that N.B.'s

claim wouldbe submitted to Medicaid. Because Dr. Watsonwill notbe able

to make that showingr there ie no way that he will be able to establish the

required elements of Medicaid fraud. His failute to show any "definite,

competent evidence" to rebut Dr, King-Vassel's motion is fatal to his case,

and the Court mustgrantDr. King-Vassel'smotionfor summary judgment,

See Seørs, Roebuck t C0,,233 F.3d at 437,

Relatedly, without the teetimony of an expert, the Court believes that

Dr. Watson would be unable to establish causation. WÍthout a doubt, Dr.

King-Vassel prescríbed N,B. certain medications. But her mere prescrlpdon

of those medications would not, in and of iþelfl cause the submission of a

falee claim, Rather, N.B.'s mother would need to submit the claim to a

pharmacy at which time she would also need to claim entitlement to

Medicaid coverage. Furthermore, the phatmacy would need to dreck the

Medicaid coverage for N.8., ensure ttre validity of the prescription, fill the

prescription, and then submit the claim to Medicaid for reimbursement, And

those steps are just the basics that would need to logically occur so that N.B.

received his medication and the pharmacy received pa¡rment-without

tesdmony of an expert, the Court cannot know what other intewening steps

may have occurred between Dr, King-Vassel'6 signature of the prescription
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and the submission of a claim to Medicaid. Perhaps mole accufately, the

Court can describe thls as a proximate-cause problem for Dr' Watson'

Without an expef t to testify, there is a grand myetery between the time of the

presctiption and the claim bei^g made to Medicaid. In many ways, that

mystery ie like a black box-perhaps Dr. King-Vassefs eignature on the

prescription set off a series of reacdons that on the other side of the box

resulted i:n a false claim, but the churning mechanlsm on the inside is still a

mystery. Without an expert to exPlain the workings of the in-between phase

(the btack box), the court and an hypothetical jury cannot make any

determination of whether Dr. King-Vassel acttrally caused the submlssion of

a false daim.

Finally, without an expert, Dr, Watson also cannot establish the

"fraudulent claim" element required to show a violation of the False Claims

Acr. See 31 U.S.C. $ 3729(a)(1)(A). To make the fraudulent daim showing, Dr.

Watson would need to establish that Dr. King-Vassel prescribed N.B.

medications "Íot a medical furdicadon whidr is not a medically accepted

indication." West,2OO7 WL2O9L!85, at 12, As mentioned above, medically

accepted indications mustbe approved in either the FDCA or one of three

drug compendia. ld.i 42 U.S.C. $$ 1396r-8(gXIXBXI), (kX2), (3), (6). Dr.

Watson argues that this is an easy showing to satisfy, requiring only a

comparison of the FDCA and drug compendla to N.B.'s noted indications,

(Relator's Resp. [Docket #4¿,1, 74I Despite that statement, thougþ Dr,

Watson did not submit any Pages of those documente to the Court that

would show how easy it would be to make such afi identification, And, in

realíf, medical documents typically are not readily understandable by the

general public and would require an expert to explain their application to a
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particular set of clrcumstances. S¿¿ Pamela H. Bucy, The Poot Fìt of trøditlonøl

Evidmtiuy Doctritu ønd Sophístícuted Crime: An Empírical Anølysís of Heølth

Cøre Prøud Prosecutions, 63 FonOrnul. REV. 383,4024 (1994') (partieo wtll

"needbilling experts to guide fact finders through these varioue applicable

regulations,..[and] the inapplicability of, or least confusion about, suc}r

regul,ations."). Dr. Watson has not named an expert who could establish the

applicability or non-applicability of the drug compendia or FDCA to N.B.'s

indications. Thereforg as with the other required showings noted above, Dr.

Watson has failed to produce "definiþ competent evidence" to tebut Dr.

King-Vassel's motion for summaryJudgment on the issue of fraudulent claim

requirement, and the Court nrust, therefore, grant Dr. King-Vassel's motion.

See Seørs, Roebuckît C0,,233 F.3d at437,

Having determined that Dr. Watson has failed to establish ample

evidence to support either requirement to succeed in a falee claim action, the

Court is obliged to grant Dr. King-Vassefs motion for summary judgment

and dismiss this action agalnsther.

2,2 Sanctione

The only remaining issue is whether to grant Encompass'motion for

sanctions agaínst Dr. Watson for Dr. Watson's filing a complaint against

Encompass for what Encompass alleges were unsubstantlated claims of

rcsponileat superior liability. (Encompass Reply ç14),

Encompass alleges three separate bases upon whidr relief could be

granted. FirsÇ Bncompase argues that eanctíons are appropriate under Rule

11 of the Federal Rules of Civil Procedure. (Encompass Reply 6-9). Under

that nrle, the Court may award sanetions if the non-moving party sustained

an acHon without evidentiary support or based on f¡ivolous legal
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contentions, even aftef 21 days of being notified by the moving party that it

would seek sanctions íf the nonmovlng Party did not dismiss the claim' Fed'

R. Civ. P. 11(bX2), (bx3), (c)(2).Dr, Watson counters that his voluntary

dismissal of Encompaes occulTed within the 21-day safe harbor perlod, due

to the addidonat days granted by Rules s(bx2xE) and 6(d) following emall

sen¡ice. (Relator'e Atty. Fees Resp.2-3).

The Court agrees that the dismiseal occurred wittìin the safe ha¡bor

perìod an{ therefore, Rule 11 sanctions are inappropriate'

But, that does not end the courls ganctions anaþis, as Encompass

also requests sanctions pursuant to 28 U.S,C. glE27. Under that provision,

sanctions âre aPpfoPriate where an "attorney...multiplíes the proceedtngs

in any case unreasonably and vexatiously." 23 U.S.C. 5L927, Under that

statute, Dr. Watson's attorney Ms. Gíetnan could be held liable tf the Court

determi¡res she uffeasonably and vexadously multiplied the proceedings.

Ms. Gietman (in a brief written for Dr. Wateon) afguee that sanctioru¡ afe

inappropriate under this term because it voluntarily "moved to dismlss the

claims against Encompass once ít determined that those claims were not

likely to succeed.,, (Relator's Atty. Fees Resp.4). But the question the court

must ask is not whether Ms. Gietman moved to dismiss the claims when she

determined they were unlikely to succeed but lnstead whether ehe acted l¡r

an "objectively unreasonable ma¡rner" and wlth a "se¡ious and studied

disregard for the orderþ process of juedce" in waiting to dismiss Encompass

untílehe did .lolly Group,Ltdv,Med'lítuIndus,,lnc,,435F,gd7\7'720 (7thCír.

2006) (quotin gPæíficDunlopHolilings,Inc.v.Batosh,22F,Sd 113,119 (7thCir.

tee[)).
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Here, the court is left with the inescapable concluslon that Ms'

Gletman acted in an objectively unreasonable mannel and with a seríous

dlsregard for the order process of juetice, and therefore sanctions againsther

afe appfopriate. 28 U,S.C. ÊLgz7,As Encompase points out l¡r its brief, its

attorney provtded lvfs. Gietnanwith a copy of Encornpass' contract with Dr'

King-Vassel in February of 2012, and explained that under the contract

(under whtclr Dr. King-Vassel was an independent contractot) arespondeøt

superíot claim could not lie. (Encompass Reply 7-8; Patrick Knight Aff', Ex'

3). Despite that disclosure, Ms, Gietman did not withdraw her claims against

Encompass; rather, it was not until nearþ six months later, after Encompass

was required to participate in the discovery Pfocess and prepare and file a

summary judgment brlef, that those claims were dismissed. At the time of

dismissal, there was no additional evidence that would suPPort atesponileøt

supeüü claim against Encompass-the primary and conbolling piece of

evidence was the prior-disclosed contract. A reasonable attorney would have

attempted to quickly ferret out any infotmation to support à tesyonileut

suptriof claim rather than waiting eix months to dismiss sudr daim. An{

whlle the Court would not suppose that Ms. Gietman should have dropped

the claim immediately upon reading the relevant contract, the teceipt of euch

cont¡act should have tipped her off to a serious flaw in the rcsponileat suqerior

claim. She then should have conducted an appropriate investigation into

whether there was truly any employment relationshÍp and, barring suctr

relatÍonship, qulckly moved to dismiss Encompass. Instead, EncomPass was

forced to proceed through the entÍre discovery process and ftle an exteruive

surnmary iudgment brie{, all to combat a ctaim that could have been readiþ

dismissed after a minor inquiry based on disdosures made to Ms. Gietman
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by Encompass. That is unreasonably vexatious and was based upon Ms.

Gieünan's serious disregard for the orderþ adminisbation of justice. The

Court's and Encompass' resourcee would have been mudt better spent

elsewhere, as opposed to dealing witr Dr, Wateon's frivolous zuit against

Encompass. And Ms. GieEnan'Ê decision to prolong Encompass' involvement

in the matter exposes her to sanctions u¡rder 28 U.S.C. 97927,

Finally, Encompass urgeo the Court to impose sanctions upon Ms.

Gietman and Dr. Watson under Chambers o, NASCO, Inc.,50t U.S. 34 45

(l99Lr, Chømbers calls for the imposítion of sanctions under the courfs

"inherent powers" to address a full range of litigation abuses by individuals

beyond those addressed by 28 U.S,C. 9t927 and Rule ll.Id, Howevet, asDr.

Watson points out in his briel the Court's use of its inherent powers should

be limited to sítuations involvíng abuse of the judicial process or bad faith.

(Relator's Atty Fees Reep. 6)¡ see ølsoTucker a,Willíøms,682 F.3d 654,66142

(7th Cir. 2012) (citing Chambers,501 U.S. at 55; Clevelanil Hair Clíníc, Inc, u.

Puí9,200F.3d 1063, 10ó6 (7th Cir. 2000); Salmeron a, Enter. Recoaery Sys.,Inc.,

57 9 F .3 d 7 87, 7 93 (7th Cir. 2009) ¡ May n ør il o, N y gr en, 332 F .3d 462, 47 F7 7 (7 rh

Ci¡. 2003); Runfolø & Assoc,,Inc v. Spectrum II, Inc,,88 F.3d 368, 375 (6th Cir.

1996\iGílletteFooilslnc.tt.Bøyernwalil-EruchtanenoertungGmbH,977F,2d809,

813-14 (3d Cir. 1992); Schmude v, Sheahan,420 F.3d 645,6W (7th Ctu. 2005);

Zøpøta Hermønos Sucæores, S,A, o, Heaúhside Bøkìng Co., lnc., 3738,3d 38t 391

(7th Cir. 2002)).

Here, an award of sanctÍons under the Courfs inherent powers is

appropriate. In bringing this case to hial, Ms. Gietsnan and Dr. Watson

engaged ín conduct that ekirted the line of their respective professÍonal

responsibilities. As to Dr. Wateorl he obtained N.B.'s medical records in a
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mannef that could best be descfibed as borderline-fraudulent. He obtained

a medical release for those records only after representint that he was going

to treat N,B.-a total falsity, (Sae Ktng-Vaæel/CAPS PFF If 11-12). And that

doee not even touch upon the fishing-expedítion style of fact-gathering

engaged ín by Dr. Watson. His attack hele on a single doctor'e ptescriptions

to a single patient does not provide the govemment with substanHal valuable

information, as intended by the quí tøm statutes. Instead of providing the

govemment witt¡ valuable informatior¡ D¡. Watson seemingly sought only

to cash in on a fellow doctor's attempts to best address a patienfs needs.In

feturn, Dr. King-Vassel was treated to a lawsuit, the Proceeds of whích

would be split three ways between Dr. Watson" Ms. Gieüna¡ç and the parent

of the patient Dr. King-Vassel vvas attempting to serve. As to Ms. Gietman,

ehe should know much better than to have allowed Dr. Watson to obtain

medical records in the manner described, The fact that those fecofds were

used in deciding whether to bring a case before any court shows a lack of

judgment on Ms, Gietman's patt-those records were not obtained in an

appropriate manner, irrespective of whatever role, if any,Ms. Gietmanmay

have played in the decision of how to obtain them. Dr. Watson's borderline-

fraudulerrt acquisition of the documents, and Ms. Giebnan's ommissive

failure to etop that actiory calls for an awald of sanctions against both

individuals.

Having determined that a¡raward of sanctions is aPPropriate against

both Ms. Gietman and Dr. Watson, the Court now turns to the appropriate

form of such sanctions. First, under 28 U.S.C. 51927, the Court determines

that Ms. Gietman should be monetariþ sanctioned. Her failure to timeþ

address Encompass' lack of involvement in this mattet caused EncomPase to
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incrrr substantíal legal fees engaging in depositions and preparing a

summary iudgment motion. Therefore, the Court believes that she should be

required to pay Encompass some amountof money t'o compensate for those

fees wasted in responding to frivolous claims. The Court determines thatMs.

Gietnan should have dete¡mined that Encompass should not be subject to

suit prior to Encompass'filing â motion for summary judgment-by the

sumrnary judgment phase, it should have been reasonably clear through the

exe¡cise of reasonable dilÍgence, Ihat a respotdeøt supetior claim would not lie

again Encompass. Therefore, the Court will impose uPon Ms. Gieknan a

sanction of reasonable attorney's fees incurred by Encompass in fesearching

drafting, and filing its brief supporting motion for summary judgment

(Docket #34) and its subsequent tePly (Docket #52).

Finally, as to the sanctions under the Courfs inherent powers, it wlll

require Ms. Gietman and Dr. watson to pay $500.00 ($250.00 to be paid by

each individual) to Dr. King-Vassel and $500.00 ($250.00 to be paid by each

individual) to Encompass. Those amounts should be substantial enough to

penalize both Ms. Gietnan and Dr. Watson for engaging in sudr

unscmpulous tactics to gain access to N.B.'s medical recotds, while not being

so draconian as to impose undue financial hardship upon either individual.

3. CONCLUSION

Having fully discussed the entlrety of motions and briefs before it in

this matter, the Court will now render judgment on eadr of those motions.

In sum, this matter will be dismissed in full (as, after granting Dr. King-

vassel,e motion for summary judgment, and otherwise grantÍng Dr.

Watson's motiors to dismlss CAPS and Encompass, there are no parHes left
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against which Dr. Watson can eustaür a suít). Fu¡thermore, the Court will

impose approprlate sanctions upon Ms. Gietman and Dr. Watson'

Accordingly,

IT IS ORDERED that Dr, watsonls amended motion to dismiss

Encornpass (Docket #A9)beand the same is hereby GITANTED;

IT IS FURTHER ORDERED that Dr. watson's first motion to dismiss

Encompass (Docket #40) be and the same is hereby DENIED as moot, the

Court having already granted Dr. Watson's zupetseding motion to dismiss

Encompass;

IT IS FURTHBR ORDERED that Encompass'motion for summary

judgment and joinder (Docket #33)be and the same is hereby DENIED as

moot, the Court having aheady granted Dr, Watson's superseding motlon

to dismiss Encompass;

IT IS FURTHER ORDERED that Dr. Watson's motion to dismiss

CAPS (Docket #50)be and the same is hereby GRANTED;

IT IS FURTIIER ORDERED that CAPS' and Dr. King-Vassel's motion

for summary judgment (Docket #2E) be and the same is hereby DENIED tn

part as moot, as it relatee to CAPS, the Court having already granted Dr.

Watson's motion to dismiss CAP$ and GRANTED tn Part, aÊ it relates to

Dr. Klng-Vassel, for the teaoons set forth above;

IT IS IURTHER ORDERED that EncomPass'motion for sanctions

(Docket #51) be and the same is hereby DENIED in part, as to Encompass'

request for sanctions pursuant to Rule 11; and GRANTED in part, as to

Encompass' request for sanctionE Pursuânt to 28 U.S.C. $ 7927, and

accordingly Ms. Gietman ehall pay Encomp¡oa'reaoonable attorneye feee

in preparation of Encompass'brief in support of its motion for summary

Page2l of22

Case 2:1L-cv-00236-JPS Filed LOl23lL2 Page 2L o122 Document 59

APPENDIX 23

Case: 12-3671      Document: 34            Filed: 03/27/2013      Pages: 56



judgment(Docket#34)andreplybriefregardingsummaryJudgment(Docket

f51)pursuanttoISU.S.C.glg2T,andEncompassshallsubmit

documentation of its fees to the Court on or before November 8r 2012, and

Ms, Gietrnan shall file any obiections thereto on ol before November 29,

2012i aTI,GRANTED in part as to the cOurf e inlterent powers as discussed

tn clumberso, NASco, Inc., 50L U.S, 3¿ 45 (1991) and Me. Gietman shall

further pay $250.00 to Dr. Ktng-Vassel pursuant to the Courle lnherent

powefs, and Ms. Gietman shall further pay $250.00 to Encompass pursuant

to the Court/s inherent Powefs, and Dr. Watson shall pay $250.00 to Dr'

King-vassel pursuant to the courfs inhe¡ent Powers, and Dr. watson shall

further pay $250.00 to Encompass pursuant to the Courfs inherent powers;

IT IS FURTI{ER ORDERED that cAPS', and Dr. Ktng-vassels motion

for rellef from the scheduling order (Docket #32) be and the same is hereby

DENIED ae moo!

IT IS ILRTHER ORDERED that the state of wisconsinis motion to

substihrte its attorney (Docket #55) be and the same is hereby GRANTBD;

and

IT IS FURTI{ER ORDERED that thts court having dismissed all

claims against all defendanb this matter be and the same is hereby

DISMIS SED on Íts merits, together with costs as taxed by the clerk of court.

The clerk of court ís directed to enter judgment accordingly.

Dated at Milwaukee, Wisconsín, thls 23td day o12072'
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IN THE IJNITED STATES DISTRICTCOURT_ __TON 
THE DISTRICT OF AI,ASI(A

UNITED STATES OF AMERICA, ex rel.
Law Projeot for Psychiatric Rights'

Plaintiff,

vs.

OSAMU H. MATSUTANI, et al.,

Defendants.

Case No. 3 :09-cv-0080-TMB

I,JNITED STATES OF
Daniel I Griffrn,

AMERICA, ex rel,

Plaintiff,

Case No. 3:09-cv-0246-TMB

ORDER TO DISMISS

These are two related quí tomactions under the Falso Claims Act ("FCA").| In the first

action, Relator Law Project for Psychiatrio Rights ("PsychRights') alleges that the Defendants -

consisting of various medical service providers, pharmacies, state officials, and a phannaceutical

data publisher - caused the submission of false claims for reimbursement for psychiatric drugs

presoribed to minors under the federal Medicaid program and Children's Health Insuance Program

(the "Matsutani Action").2 In the socond action, Relator Daniel I, Griffin alleges that his former

medioal and pharmaceutical providers caused the submission of false claims for roimbursement for

1 3l u.s.c. g 3729-3732.

2 SeeDH. I 07 (hereinafrer,'.Am. Compl.').

I
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psychíatr¡o drugs prescribed to him when he was a minorunder tbe Medicaid program (the "Martino

Action").3 Both actions were consolidated r¡ndor Docket 3:09+v'0080-TMB'4

Cunently before the Cor¡rt aro: (a) the Matsutani Action Defendants' motion to dismiss

under Rules 12(bx1) and 12(h)(3);t o) the Matsutani AotionDefenda¡ts' motion to dismiss under

Rule 12(bX6);ó (c) Defendants r,ililliam Hogan, Sæve Mc0omb, Ta'mmy Sandoval, and William

Streu¡,s (the .,State Official Defondants") motion to dismiss under Rule 12(bX6) in the Matsutani

AotionÍ (d) the Matsutani Aotion Defendants' motion to dismiss under Rulc 9(b);8 (e) Defendant

Safewa¡ Inc,'s ("Safeïyay") motion to dismi¡s in the Martino Actiorye (f) Defendant Family

Centered Serr¡ices ofAlaska, Ino.'s ("FCS.{') motion to dismiss in the Ma¡tino Action;r0 and (g)

psyohRighæ' motion for a preliminary injunotion in the Matzutani Action.rr The Parties have also

requested oral argument on the various motions before the Court.l2 Because the Court concludes

that it lacks subject matterjurisdiction over these actions under the FCA, it GRANTS the

Defendants' motions to dismiss r¡nder Rule 12(bxl), (Docket Nos, 89 and l4l) DBNIES the

remaining motions as moot,rr and DISMISSES both actions withprejudice.

3 ,s¿e Dkt. 1 in case No. 3:09-ov-0246-TMB (hereinafter, "Grifftn compl.").

4 Dkt.23 in Case No, 3:09-ov-0246-TMB.

5 Dkt, E9.

6oh.92.

7 Dkt.90.

8 Dkt. 83.

P okt, t41.

ro Dkr. 143.

I'Dkt. l13.

12 Dkrs. t22,133 & 156.

rr lhe Relators reoently requcsüed leave to file supplemental materials in opposítion to the

12OXO motions and the Defendants similarly requested leavo to filo supplemental

in further support of their Rule 9(b) motion. ,Se¿ DktB. 1ó0 & 162. Becauso the Court does

2
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I. BACKGROTTNI)

Å, Allegations

The Relators allego that ths Defendanr ato knowingly or reoklessly partioipating in a wide-

ranging scheme to deftaud the federat government by submitting' of csusing the submission ot' falss

olaims for Medicaid and children's Health Insurance Program (.CHIP') reirnbursement.rl The

Relators' allegations are bæed on the DefendantE' involvement in Medicaid and cfilP claims

subneitted for psychotropic drugs presuibed to minors. The Relators allege that pharmaceutioal

oompanies have promoted "off-label" use of peychofopio dnrgs for minors through a variety of

me¿ms, such as suppressing negative rese¿rch and paying "Key opinion Leaders" to support it't5

The Relators contend that the "off-label" uses of these dnrgs are not properþ ¡eimbursable under

Medicaid and CHIp because they do nol fall within "modically acoepted indications" approved by

the Food and Drug Adminisüation ("FDA") or supported in statutorily specified "0ompendia."r6 ln

essonce, the Relators contend that the Dsfendants are involved in presenting false reimbursement

claims while intentionally or rocklessly "ignor[ing] information oontradicting [the] drug comp0ny

false staten,ents."l7

Although the Relators allege that pharmaceutioal companies are ultimaþly responsible for

the conduct at issue, ttrose companies are not defondants in this action.r8 The Defendants here

consist of: (a) psychiatrists who presøibe psychohopío drugs to minors; (b) mental health service

providors that employthe psychiatrists; (c) pharmaoies who fill the prescriptions; (d) the Stato

Official Defendants, tryho "are responsible for authorlzing reinrbursement" of the claims; and (e)

those issues, it also denies these roquests as moot.

14 Am, Compl. Tf 5-7, 183; Grifffn Compl. ffi22-2& Alaska's CHIP program "has adopted

Medicaid for its benefits package," Anr Compl. 't[ 165; see also Alaska Admin. Code. Tit' 7 $$

I 00.300-06, 100.3 10-16 (2010).

rs Am. Compl. tH 5,67-84'

t6 See ld,llf 5-6, 156-68; Griffin Compl' 1lï 15, 22-26.

17 Am. Compl. nt79;see also GrifÏinCompl.1n22,2+25'

rB 

^See 
Am. Compl. Tf 46-84.

3
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in implementing federal regulations." Accordingl¡ CMS explained, the law "authorizes States to

exclude or othorwise restrict covenge of a covered ouþatient drug if the prescribed use is not for a

medicalty aocepted indication . . . however, it does not explioitly require thern to do so."24

Utah responded on December l7,2007,claiming that the'tnambiguous statutory" language

precludes statos from providing coveragg for off-label uscs that a¡e not medically acoepted.zs Utah's

representativc elaborated as follows, specifically invoking reimbursemont for off-label uses of

psychotropio drugs prescribed to mino¡s:

ln response, cMS "confìrm[ed] that [its] prcvious rosponse , . . [was] colfect,"27

2. PsychRights'StateCase

The Defendants also contend that PsychRights' filings in tt¡e State Case disclosed the same

allegations that the Relators assert in these cases.28 In tha State Case, PsychRigbts is seeking

declaratory and injunctive relief against Alaska and various staæ offroials to prohibit thcm from

24 Id. at6. The Defendants suggest that this is consistent with the position that CMS has

elsewhere. .9ee Dkt. 9l at4 n.6 (citing Dkt. 91'5).

25 Dkt. 9L-4 at 3.

26 Id, at4.

27 Id. at5.

28 Dkt. 9l at 6-7 , 74; see also Dkt. 9I-7 .

5
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portioipating in the adminishation of psychotopic dnrgs to minors absent certain precautions.2' The

State Official Defendants he¡e ars also defendants in the State Case.3o The Defendants note that on

November24, 2008, PsychRights rnoved to amcnd its complaint in the State Case to include a new

paragraph alleging:

is unlawful
the

Iftformatio¡ System.r I

Additionall¡ on April 3,z¡Og,just before commencing the Matsutani Aotion, PsyohRights moved

amend íts State Case complaint to include the following additional paragaph:

236.
and

The Defendants also note that PsychRights' complaint in the State Case describes what they contend

are other prior public disclosures, including PsphRights' prior efforts to persuade Alæka to adopt

its proposed reforms and a program favored by PsychRights which it contends wilt help "to give

guidance to people making deoisions regardíng authorizing thc administration of psychotropio drugs

to children and youth."3r

3. Other Courl Cases

te Dkt. 9t-7 at6.

to Id. atE-g,

3rDkt. 91,8 at l.

e2Id. at2;see also Dkt.9l-7 at 53-56.

3¡ Dkr. 9L at7-8 (citingDkt.9l-7 at ll-17),

6
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The Defendants fr¡rther argue that priot "caees have also included allegations that allegedly

falso cl¿ims for off-label, non-oompendiurn dilg presøiptions havo been paid by Medicaid."34 The

Defendants cíte one FCA oase, (Inited Søtes exrel, Frqnklinv, Parlce'Dav¡s,3'whioh involvod

allegations that Medicaid claims for the drug Neruontin were ûaudulent be,cause they were

ineligiblo for rcimbursement. Tho Defondants ¡ote that Neurontin is ono of tho dnrgs that

psychRights mentions in its pleading.só Responding to ttre Defsndants' argumont, PsyohRights

edditionally refers to United States etc rel Rost v. Pfaer,tt which involved alleged false claims

submitted to Medioaid for ofÊlabel non-compendium uses for the drug Genotropin.3s

4. Media RePorß

The Defendants also ¡efer to numelous media articles and othø publicly available

doouments dating from 1999 through 2008.3e These articles generally discuss the use of

psychohopic dnrgs for minors, notíng that some are Medicaid patients.ao Some, however, more

spooifioally state that Medicaid pays forpsychofopio dnrgs prescribed to minors that are being used

for ofÊlabe[þurposes.ar One document - a white paper pr€pared by a group not unlike PsyohRights

- spocífically discussing prescriptions ofpsychotopic drugs to minors, states that'trost offJabel

prescriptions for children may not bc covered u¡rde,t Medicaid and such rcimbursements constituto

Medicaid fraud.'r2 Some of the artícles also discuss government investigations, including an

t4 Id. at9.

35 No. 96- I 165 l-PBS, 2003 U.S, Dist. LEXIS, at sl-2 (D. Mass. Avg, 22, 2003),

36 Dkt.9l at 8; see also Am. Cornpl.I167(Ð.

37 Dkt. I l1 at 2-3 (citing 253 F.RD, l1 (D. Mass. 2008))'

s8 Rost,253 F.R.D. at 12-15,

3e Dkr. 91 at 9-10.

N 1ee id.

at See id, tt 10,

a2 SeeId. (quoting Dkt. 9l-12 at I l).

7
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investigation by the fonr¡er Texas Cornptroller suggesting that reimbursement olaims for

psychohopic dnrgs presøibed to minors constituts Medicaid üaud.a3

C. Procedural History

psychRights commenced the Matsutani Action u¡der seal on April 27,2009-14 Griffin

comrncnoed the Ms¡tino Action under soal on December L4r2W9j5 PsycbRights moved to unseal

the Matsutani Action on June 28,z}}g,submitting the Ut¿h/CMS Conespondence in support of its

motion.ao After the Govomment declined to intervenqaT the Court unsealed each action.as

The Matsurani Aotion Defcndantõ moved to dismiss u¡der Rule l2OXl) and 12(h)(3) on

April 5, z1l1.le They also moved to dismiss under Rules 12(bX6) and 9(b).50 PsychRights filed an

Amended Complaint in response to Dsfendqnts' motions ùo dismiss on May 6r2010,5t and filed its

opposition papers on May 10, 2010.52 PsyohRights' Amonded Complaint substantiallyrepeats the

43 Dkts. 9l-15, 91-16 (indicating that the Texas He¡lth and Human Servioes Commissions

stated that it was;teviewing the usè of Medioaid drug claims and psychotropio drug use in

"),97:1, & 91-8.

4{ Dkts. l-2.

a5 S¿e Gtiffin Compl.

46 Dkt,3,

4? Dkt. 14; Dkt. 9 in case No. 3¡09-cv-0246-TMB; see also 3t U.S.C, $ 3730(b).

48 Dkt. 16; Dkt. 10 in CaseNo, 3:09-cv-0246-TMB.

4e Dkt 89.

50 Dkt¡. 83,90, &92.

trAm. Compl.

52Dkt, l1l.

I
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allegations in its original Complaint, but contains additional allogations regarding specific dntgs and

transaotions.53 The Dofendants filed a reply on May 25, 2010'5f

In the Martino Aotion, Safeway moved to dismiss under Rules 12(bxl)' 9þ), and l2(bx6)

on July 27,2010.5t Safeway explicitþ adopted the arguments in the Matsutani Action Defendants'

l2(bxt) motio¡ papers.s6 The othu Martino Action Defondants latø joined in Safoway's motion.57

Grif¡n fited an opposition on August 16, 20l0,ts adopting PsychRights' opposition to the Matsutani

Action Defendants' l2oxl) motion.se safeway filed a reply on August 30, 2010,60 in which

D efendmt lvfartino j oined.6 
I

On Septemb er 2L,20L0,the Defendants submitted supplemental authority to the Court,62 and

requested leavo to present materials that had previously been maintained under seal in fr¡rther

support of their 12OX1) motion,63

II. LEGAL STAI{DARI)

rilhere the defendants bring a "f&ctual" motion to dismiss for lack of subjeot matter

jurisdiotion based on extrinsic evidence, tho corut may look "beyond the oomplaint without having

3! See þ'm. Compl. 'llf[ 183'84, 18?-88, 190'95,201-04, 206-lL;cti'Dkr'l'

54 Dkt. 119.

5t Dkt.l42.

s6 Id, ats.

57 Dkts. 146 &,149. FCSA also explicitþioined in tt¡e Matsutani Action Defendants' motion

dismissunder Rule 12(bxl), Dkt. 145.

rB Dkt. 151.

5e Id. at13.

m Dkr, 154.

6'Dkt. 157.

t2 Dkt. 159.

6'Dkt. l6l.

9
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to convert the motion to dismiss into a motion for summary judgment."6a The court'lnay resolve

faotual disputes based on tho evidence presontod wherc the jurisdiction issue is separable from the

merits of the case,,ús as it is here. The proponents of subject-matter jurisdiotion bea¡ the burden of

establishing its eústonce by a preponderanco of tho evidence.6

IIL DISCUSSION

The FCA provides that a pdvate pen¡on may bring an action on behalf of the United States

by filing a complaint under seal.67 The purpose of the FCA is to roturn fraudulently divested funds

to the federal treasury,68 Congress revised the FCA in 1986 in order to encourage insiders with

knowledge of fraudulent activity to "blol the whistle."6e The statute accordingly provides a relator

with a right to share in the rccovery as an incentive to bring FCA claims.?o The primary purpose of

the revisions was thus to,,alert tho government as early as possible to frar¡d that is being committed

against it and to encourage insiders to come forward with such infonnation where they would

othorwise have little inccntive to do so."7¡

6a SafeAírþrEveryonev. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004) (citation omitted);

Uníled States ex rel. Meyer v, Horizon Health Corp.,565 F.3d 1195, 1200 n.2 (9th Cir. 2009) (citing

Cor¡rts may oonsider public records as extrinsio evidence, See Gemtel Corp, v,

Communlty Redev. Ågency of L.4.,23 F.3d,1542, 1544 n.l (9th Cir. 1994),

6t Uníted States ex rel. Àtfatoont v. Kitsap Phystciøns,Servs., 163 F.3d 516,521(9th Cir.

1999) (citation omitted).

66 [Jníted States ex rel. Harshman v. Alcan EIec. & Eng'g, Inc.,l97 F,3d 1014, 1018 (9th Cir,

ree9).

'7 31U.S.C. $ 3730(bX2).

6e lee Llnited States ex rel. Greenv, Northrop Corp.,59 F.3d 953, 9ó8 (9th Cit, 1995).

6e See íd. atg63, Accord United States ex rel. 7.arenþ v, Johnson Controls, únc,,457 F,3d

1009, l0l7 (9th Cir.2006) (stating that Congress sought to "encoutage private individuals who are

fraud being perpetrated against the Govemment to bring such information forward"

(oiøtion omitted)).

7o See Green,59 F.3d at963-64 (citing 3l U.S.C.A. 0 3730(d) (IVest Supp. 1994).

7t (Jnttetl States ex rel. Bíddte v. Board of Truslees o{the Leland Stanþrd, Jr,, Univ.,16l

F.3d 533,538-39 (9th Cir. 1997).

l0

Case 3:09-cv-OOO8O-TMB Document 163 Flled09l24lLO Page 10 of 25

APPEN 34

Case: 12-3671      Document: 34            Filed: 03/27/2013      Pages: 56



Cong¡ess, however, also "sougbt to discowage 'parasitio' nric brougbt by individuals with

no infonnation of their own to contributo to tho suit,"72 A relator who merely "eoho€s" previously

disctosed fraud Ís not assisting the Goverment in its effort to expos€ fraud, but is rather

opportunistically soeking to ehare in the Govornment's recovery of funds ûom the defrauding party

at the Govomment's expense,T3 Accordingly, thc FCA ba¡s rclators from assøting claims where the

infon¡ation has been prcviously "publicfiy] disolosed" unless thc relator is the "original sou¡ce" of

the information (thc "Public Disclosure 88t').t'

The publio Disolosure Bar involves a two-part inquiry.Tr A court must first determine

whether ,,there has been a prior pubtic disclosure of the atlegations or transactions underlying the

quí tam suit."?6 If there has bEen a prior public disclosure, the court must then determine'fuhether

the relator is an original source within tho meaning of'the statutp.TT Before engaging in either of

those inquiries, however, this Court must first determinc whether the recently amended version or

prior version of thc FCA Public Disclosure Bar oonhols the analysis hers. As explained below, the

Court concludes that the prior version of thc statute conhols, that the allegations at issue here have

72 Zøretsþ,457 F.3d at l0l? (citation omitted). Relator argues for a n¿now reading of the

's Publio Disolosue Bar, quoting a passage from the First Cirouit's deoision in Unlted Støtes ex

Duxbury v, Ortho Bicttech Prods,, L,P,,579 F.3d 13, 27'28 (lst Cir. 2009)' where that court

th[e] conclusion" that FCA suits brought after a public disclosu¡e are "parasitic." Dkt.

1l I at 13-14. In a more recent decision, however, that court has reaflirmed the prinoiple that the

Public Disolosure Bar "is designed ûo preclude parasitio quì tam actions." See United Støtes ex rel.

v. Bahler Med., Inc.,- F.3d 
-, 

No, 09-1728, 2010 WL 3491159, at t6 (lst Cir. SePt, 8,

201 0). In any evont, while there may well be polioy reasons for expanding tho re ach of the FCA, this

Court is compelled ûo evaluate thc Relators' claims in light of the statr¡tory t€xt and controlling
authority in this Cirouit.

tt See (Jnited States e( rel, Harshman v, Alcøn Elec, & Eng'g, Inc,,l97 F.3d 1014, l0l8-19
(9th Cir. 1,999); Seøl I v. Seal A,255 F.3d 1154, 1158, l16l (9th Cir. 2001).

74 See3L U.S.C. $ 3130(e)(a) (2006),

75 United States ex rel. Meyer v. Horízon Heqlth Corp.,565 F,3d 1195, 1199 (9th Cir. 2009).

76 Id. (ciøtlon omitted).

7 | I d. (ciøtion omitted).

ll

Case 3:09-cv-00080-TMB Document 163 FlledO9l24lt0 Page 11 of 25

APPEN 35

Case: 12-3671      Document: 34            Filed: 03/27/2013      Pages: 56



been,þublicly disclosed" within the meaning of the prior version of the FCA, and that the Relators

are not an "original source" oftbe disclosures.

A. ControllíngText

Congress amended the language of FCA's Public Dlsclosure Bar on March 23, 2010.tt The

primary difføonoo between the old version and tho amended stotuto, for ths pulposes of this case, is

that the new language naffows the categories of 'þublic disolosuro[s]."7e The Supreme Court has

found that the recent amendments to the FCA do not apply reboactively to pending actions,so

Tho Rolators arguo that the new verÉion of the statute'þrobab$' applíes to the Matsutani

Action because PsyohRights filed its Amended Complaint on May 6, 2010 - i.e., afrer the FCA

amendmenlsr Thorefo¡e, thoy argue that the Matsutani Action'as it is cunentþ constituted - was

not,þending" on the date of the FCA amendment and the Supromo Court's reoent ding does not

apply to it.82 In support of their argument, the Relators rely on Roclcwell Int'I Corp, v. United States,

for the proposition that "oourts look to the amended oomplaint ùo detBrmine juisdiotion."ss In

Roclcwell,the Supreme Cou¡t held that courts should examine thc allegations in an amended

complaintwhen determining whether thc Public Disclosure Bar applies.il

The Relators misconstrue this authority. Although it is tr¡e that a oourt should look to an

arnended pteading when examining the allegations forming tho alleged basis for jurisdiotion, that

?sPatientP¡otectionandAffordableCareAclPub.L. 111-148, l24Stat. 119$ 10104(iX2)

(2010).

7e Compare id. wíth 31 U.S.C' $ 3130(e)(a) (2006). The new vereion of the ¡tatute also omits

text's referenoe to "jurisdiction" suggesting that a prior public disolosure is no longer a

defeot, although the statut€ still compels courts to "dismiss'caões involving prior

public disclosures. ,S¿e Pub. L. 111-148, l24St^t,119 $ 101040X2) (2010).

80 Graham Cty, Soil & Water Conserttatìon Dist. v. United States ex rel Wilsor, 130 S. Ct.

1396, 1400n.1 (2010).

srDkL 111 at 6-8.

8L Id.

8t Id, at6 (citing 549 U.S. 457,474 (2007)).

e se9 u.s. at473-74.

12
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does not mean that e party may erase the entire procedural hístory of a case for all purposes by

amending its pteading.t5 Indood, Rule l5(c) provides that "[a]n amendment to a pleading relates

back to the date of the original pleading when , . , the amondment asserts a claim or defense that

afose out of the conduct, transaction, of occluÏence sot out - Or attempted to be Set out - in the

original pleading.,ß6 psychRights' Amended Complaint includes some additional detail about the

drugs and transactions at issue but asserts essentially the same claims against the same parties based

on ths samo conduot as its original Complaint, These relatively minor amendments do not change

the fact that the Matsutani Action was "pending" whon Congress revised the FCA. Roclwell and the

rest of the authority cited by the Relators are not to the conEary.s? The Relators essentially concede

this point later in their opposition brief when they argue that information disclosed on PsychRights'

website qfter itfilEd the Matsutani Action Complaint but beþre it frlcd the Amendcd Complaint

.,cannotfriggerthepublic disclosurebarbecause .,,itpostdatestheJìlingof thß ocrion[.]"8E Thus,

both actions were,þending" on the date of the FCA amendment and the Supreme Court's recent

ruling controls this Court's analysis. Undor that precedent, the pre'amendment vorsion of the Public

Disclosure Bar applies to these consolidated actions.

B. Public Disclosures

p¡ior to the ¡ecent amendment, the FCA',s Public Disclosu¡e Bar provided:

s Søåås v. de Simone,No.04Civ, 5?55(RJHXGWG),2005 WL2429913, at t3 (S,D.N.Y.

2005) (.plaintiffs amendcd complaint mey supplant the original comPlainÇ but it docs not delete the

history of the case').

t6 Fed. R. civ. P. 15(c).

87 cf. DesaÍ v. Deutsche Bank secs. Ltd,573 F.3d 931, 936 (9th Cir. 2009) (discussing a

district court's failue to consider a recently amendedpleading when denying a motion fot class

certification); Ferdik v. Bonzelet,963 F.2d t258,1262 (9th Cir. 1992) (finding that the-names of
defondants included in earlier complaints could not bo used to "filll] in" ths namss of defendants

included in a later pleading omitting the namos in favor of the phrase'bt al.").

88 Dkt. lll ar 17 n,32.

13
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megia,rriless the action is brouphtby [t-âlEu"v General or the person bringing the

aotion'is an original source of th€ ¡ntormatlot

The public disclosure inquiry ínvolves two "distinct but related detorminations."e0 First,

whether the disolosu¡e ,,originated in one of the sources enumetated in the st&tute."er Second,

whethor the present action is "bæed upon" the prior disclosure.e2

Hero, the Defendants invoke disolosures made ín¡ (1) the Utah/CMS Coilespondenaa;Q)

the State Case; (3) prior cases involving Medicaid fiaud allegations bæed on off'label presctiptions;

and (a) various media reports.e3 Section 3730(eXaXA)'s fltst caûogory undoubtedly includes a state

proceeding, such as the State Caseea or the other cases oited by the Defendants involving Medicaid

fraud alloga[ions.er Similarty, the second oategory encompasees ttre Utah/CMS Conespondence.e6

E, Graham Cty, Soil & l(ater Conserttarion Dísl, v, IJnited Stales q rel, Wilson,l30 S. Ct.

96, t4OL-02(20 10) (quoting $ 3730(eXa)).

so (,Jníted States ex rel. Meyer v. Hortzon Health Corp.,565 F.3d 1 195, 1199 (9th Cir. 2009).

e' 1d. (citation omitted).

e2 See ld, (citations omitted).

et The Relators do not suggest that any of this information is not "public" for ths purposes of
FCA, C¡. Seøl I v. Eeal A,225 F.3d t 154, I162 (9th Cir. 2001) (indioating that allegations or

transactions are'þublio[lY] disolosed" where they are provided "to one member of the public, when

persons seeks to take advantago of that information by filing an FCA action"),

sa See Grsham Cty. Soíl &.llater Consenotion Dist. v, Untted States ex rel, llilson,130 S.

1396,1404-05 (2010).

e5 See Uníted States ex rel. Harshmanv. Alcan EIec. &Eng'g, ûnc.,197 F.3d 1014, 1020 (gth

leee). Disclosues filed in the context of litigation may be encomps¡¡sed by the statute even if
a¡e not the subjeot ofa hearing. /d. Additionally, the fact that the court has not ruled on the

does not matter. Hagtod v. Sonomø Cty. lYater Agenc¡ 8l F.3d 1465,t474 (9th Cir. 1996)

("An issue need not be decided in prior litigation
its mere disclosrue suffices,").

for the public disclosure bar to be triggered; rather,

s The Relators argue, without any analysis, that the Utah/CMS Concspondørce does not

oonstitute an "investigation" undcr eithe¡ version of the statuto. Dkt. I I I at I l. Unde¡ the FCA,

the þrm "investigatlon" is exüemely broad, e'ocompassing "any kind of government

investigation - civil, crirninal, administrative, or any other kind." Seal I v. Seal 4,225 E ,3d I154,

t4
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The Relators do not dispute that the medi¿ reports fall squarely within the third caÛegory.e?

Acoordingl¡ the disclosures idc,ntified by tho Defendants alt qualiÛ as'þublic disclosuro[s]" for

the purposes of the statute.

The Court must still detormine, however, whether the allegations or üansactions at issue are

,,based upon,, the public disclozurcs idontified by the Deførdants.es Thc Parties devotc most oftheir

argument to this issue.

In the Ninth Cirouit, tho relevant inquiry is whether the relator's allegations, "fairþ

characterized," repeat what thc public alroady knows.e Tha'þublicly disclosod facts need not bc

identical with, but only substantially similar to," the relator's allegations to invoke the Public

Disolosurc Bar.rm Thus, simply adding a "few factuol assertions never before publicly disclosed"

will not change the character of allogations that were otherwise known to the public.r0l Allegations

that.,rest on the same foundation" as other claims that have been previously disolosed do not

I l6l (9th Cir. 2001). Thus, wbile an act such as responding to a FoIA request that merely requires

duplicating records might not qualif, as an "investigation" or'leport " acts that involve creating

"independent work ptoduct" by anal¡zing findings or conducting "leg-work" do qualiff. See Uníted

v. Cøtholic Healthcøre W., 445 F.3d I 147, 1 153 (9th Cir. 2006). Here, the Utaù/CMS

involved analysis and "leg-worlfl on the part of both parties involved.

the version of the statute that applies here does include sú¿le investigations.,See

Grahant Cty.,I30 S. Ct. at 1400. Even

as it is under the revised statute, see3|
if the second category wero limited toþderal investigations

U.S.C.A. $ 3130(e)(a) (Üest 2010), the conespondence

still qualiff as a federal investigation because of CMS's role in it.

e7 Dkt. 111 ar 18,

ee United States ex rel. Biddle v. Board of Tntstees of the Leland Stanford, Jr,, Unlv, t6l
F,3d i33,537 (9th Cir.1997)(quoting l(angv. FMC Corp.,975F.zdl4l2,l4l7 (9th Cir. 1992)).,

tN Unlted States ex rel Meyer v. Horlzon Health Corp,,565 F.3d 1195, 1199 (9th Cir. 2009).

'0t Bíddle,l6l F.3d at 537 (quoting lVang,975F.2dttl4l7).

l5
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provideabasisforjurísdiction.ro2 Meredisclosuroofallcgations.æopposedtoproofoflhe

allegations - invokes the Publio Disolosure Bar,ro3 Moreover, allegations do not have to bo

specifTcally "derived from" a publio disclosu¡e in order to bo "based upon" thc disclost¡re.lø

Thus, where the "broad categories" of fraud have been disclosed and the relator merely fills

in details, the allegations have been publicly disclosed where they aro sufTioiont "to enable the

govefllment to pursue an investigation."ros Similarl¡ ttre fact that the specific dofendants in an FCA

action were not named in a prior disolosure does not preclude a finding that the action was "based

upon" the same allegations as tho disclo1,ro.t06 Indced, the speoifio identþ of the defendants is lsss

of a concern where the government could easily ide,ntify those committing the ûaud.ro7

No¡ do the allegations need to mention the FCA or fraud to cor¡stitute a public disolosure.r08

Where .,transactions" as opposed to "allegations" are aü issue and the 'haterial olerrents of the

altegedly fraudulent 'transaction' are disclosed in the public domain" the fansaction has been

102 Høgood v, Sonoma Cty. Water A7ene,81 F.3d 1465,1475 (9th Cir. 1996).

103 l\angv, FMC Corp.,975F,2d14l2,l4l8 (9th Cir. 1992),

to4 Blddle,16l F.3d at536-40.

105 (Jníted Støtes ex rel, Longstøtfe v. Lítlon Indus., lnc.,296 F. Supp. 2d' 1187, lL93'94
(C.D. Cal.2003). Accord llnited States ex rel, Poteetv. Bahler Med., Inc,, 

-F.3d -, 
No' 09'1728,

0 WL 3491159, at *8'9 (lst Cir. Sept. 8, 2010) (fínding that allegations that include additional

details tt¡at add "color" but that'target[] the same fraudulent sohemo" as prior disclosures will
,trlggerthe Publio Disclosure Bar); Uníted Søtes ex rel. Swanv, Covenønt Care, hß,279 F. Supp.

?ú1212,1219 (E.D. CaL,2002) (stating that "a relator's ability to ¡eveal specific instances of fraud

where the generat practice has already been publicly disclosed is insufficient to prevent operation of
tbe jurisdictional bar.").

t06 United States ex rel. Harshmøn v. Álcan Elec. & Eng'g, Inc,, L97 F.3d 1014, 1018-19 (9th

Cir. 1999).

tot Id. at L019.

to' Id atlolg-zÙ.

r6
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pubticly disclosed.toe Some courts have used va¡iations of the following formula to explain the

Public Disolosuro Bar:

disclose

In contrast, where the Govornment migbt "benofit from obtaining information about sopuato

allegations of wrongdoing" against defendants that have not been previously disclosed, the Public

Disolosu¡e Bar would not prohibit the claim.lrr Accordingly, prior general allegations of fraud that

do not .,fairly cha¡acterize[]" the kind of ftaud alleged by the relator and whioh would not be

.,suffioient to enable [the Government] adequately to investigate the case and make a decision on

whether to prosecute" do not higger tho Publio Disclosure Bar.rrz

Thus, like the rest of the FCA, the "based upon" requirement must be interpreted in light of

the goals of the statt¡te.rß The essence of the inquiry turns on the question of whether the previously

undisclosed allegations "are valuable to the government in remedying the fraud that is being

t6 United States ex rel. Foundatíon Aidíng the Elderþ v, Horlzon l(, Inc,,2ó5 F.3d 1011,

1014-I5 (9th Cir. 2001) (citation omitted). Thus, a "relator's abiüty to recognize the legal

a publicly disclosed fraudulent transaction does not alter the fact that the material

eloments of the violation already havo been publicly disclosed." A'I Ambulqnce Serv,, Inc, v,

California,z12F.3d 1,238,1245 (9th Cir. 2000) (citation omitted).

tto (Jníted States exrel, Yen-A-Carev, Actavis MidAtlantic LLC,659 F, Supp. 2d262,267'

6S (D. Mass. 2009) (citations omitted); see also Foundatìon A¡dW the Eldetþ,265 F.3d at 1015.

ttt See Unìted Stqtes ex rel. Alfatooní v. Kíßap Physícìans.Sens., 163 F.3d 516,523 (9th Cir.

1e9e).

ttz Foundatíon Aidingthe Elderly,265F,3d at 1016 (citation omitted).

tl3 5r, Uníled States q rel, Biddle v. Board of Tlustees of the Leland Stanford, Jr., Unìv.,

161 F.3d 533, s38-39 (9th Cir. 1997).

17
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committed egainst it" or whether they "confer no additional benefit upon the government" beoause

they simply repeat previously disclosed allegations of fraud'rr{

Here, the Defendants do not appoü to conþnd that tho specifïo üansactions identified by the

Relators were previously disclosed. Rather, they claim that the allegations of Medicaid fraud based

on off label prescriptions of psychohopio drugs to rrinors were publioty disclosed numerous times

before the instant actions were filed"rr5

The Relators argue that the allegations in the prior disclosures a¡e not "substantially similar"

to their allegations in the instant actions. The Relators rely on Unlted States øv rel. Alfatooni v.

Kítsap physícíans Serns.ttí andUntted States ex rel FounfutlonAldingthe Elderlyv, Horlzon llesl

fnc.,ttl for the proposition that "the publio disolosure bar only applies to defendants identified in ths

public disclosue" and "that allegations of general or widespread fraud do not nigger the public

disclosruo 6*.'rrs As these decisions mako olear, however, tlre relevant question when examining

the level of detail in prior disolosu¡es is whether those discloslues "would givo tho govemment

suffrcient infomration t<l initiats an investigatiou" against the dofendants,rre

The Relators similarly urge this Court úo reject or distinguish cases suggesting that indusüy-

wide allegations of ftaud a¡c sufficient to invoke the Publio Disclosure Bar.r20 lndeed, there is no

tt4 Id. z¡s39.

tts g""Dkt. 119 at 14.

tt0 163 F.3d 516, 523 (9th Cir. 1999).

tt7 265 F,3d 1011, 1016 n.5 (9ttr cir. 2001).

rrE Dkt. 111 at 9-10,

tte Foundatíon Aiding the Elderþ,265 F,ïdat 1016 n.5 (oiting United States auel.
Harshmønv, Alcan Elec, &Eng'g, Inc,,l91F.3d 1014, 1019 (gth Cir. 1999)); see ølso Alfatoonì,

1ó3 F.3d at 523 (determining that the rplators' allegations against certain defendants were not barred
t'tl¡e govemment may still benefit from obtaining information

against" those defendants despite some prior disclosures),
about separate allegations of

t20 See Dkt. l l l at l0; Grynbergv. Pacìfic Gas &Elec, Co.,562 F.3d 1032, 1042-43 (10th

Cir,2009) (finding that allegations that "allow[J the govenrmørt to ta¡gct its invostigation toward

specific actors and a specifïc t¡rye of ûaudulent activity" oonstitute public disolosures even where

l8
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conseru¡us on that broad propositíon.r2l A falr reading of all of these cases, however, supports the

proposition that where the information in ths prior disolosuro ie sufÏlcieNrt for the Govemment to

initiate an investigation against tho dcfendants, tha Publio Disclosure Bar applios.r22

Examining the disclosures here, plainly, some of them - standing alone - would not provide

thc Goveû¡ment with enough information ûo initiate an investigation against ths Defendants.

General allegations that health care providers are prescribing psychotropic drugs to children would

not be suffioient for the Govemment to initiate an investigatioÂ.lB Howevet' many of the prior

disolosures reveal considorably more than that. krdoe{ these disclosr¡res reveal: (a) that health care

are directed "industrywide" instead of toward specific defendants); United Slates exrel. Gearv,

Med, Assoc. of lll,, 1nc.,436 F.3d 726,729 (7th Cir. 2006) ("Ardusry'wide public

bar qui tam actions against any defendant who is directþ identifiable flom the public

disolosures." (citation onrittcd)); Uníted States øv rel. llest v. Ortho-McNeíl Pharma., únc,,538F,
2d367,383 n,l0 (D. Mass, 2008) (finding tbat "even assuming Defendantwas not named, the

bu can stilt apply''where the disolosures "set the government squarely on the rail of
ûaud'(citation omitted)); see also Ilníted States q rel. Fìndley v, FPC-Ûoron Employees' CIub,

t05 F.3d 675, 685-88 (D.C. Cir. 1997) (frnding that tho publicly available information which did not

inolude the defendant's identity was sufficient to allow tho governmont to bring a suit against the

defendant and accordingl¡ the relator's claim was publicly disolosed); Unlted States ex rel, Fine v.

Sandía Corp.,70 F.3d 568, 571-72 (lOth Cir. 1995) (finding that prior disclosures baned FCA

where they "set the govemment squarely on the tail of ths alleged fraud" despite not norning

dcfendants, where the¡e were a limitcd numbor of potential dofendants and they werethe potential
"easily identifiable").

'21 SeeCooperv.BlueCross&BlueShteldof Fl.,19 F.3d5ó2,566-67 (llthCir. 1994)

(ûnding that prior allegations must be "speciftc to a particular defendant" in order to trigger the

Public Disclosu¡e Bar because identiffing the "individual actors engaged in the fraudulent aotivity"

will aíd the Government's efforts to rcveal fraud); Uníted Støtes ex rel, Yen-A-Care v, Aclavis Mid
Atlantíc LLC, 659 F. Supp. 2d 262,268 (D. Mæs. 2009) (rejecting the dofendants' argument that

industry wide disclosures invoked the Public Disclosr¡re Bar where the defendants and dnrgs at issue

not readily identifiable from the disclosures).

t22 See United States ex rel. Harshman v, Àlcan EIec, & Eng'g, Inc., L97 F.3d 1014, 1018-19

(gth Cir. 1999).

'ts See Dkt. 9l at 7-B (citing Dkt. 9l-7 at ll-17 (discussing PsyohRights' efforts to lobby the

Alaslø state legislature and PsychRights' favored reform program)).

t9
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providefs afe prescfibing psychotropic dnrgs to minors;|2{ O) that some of these mlnors aro covered

by Medicaid;r* (c) that in many instances, these dnrgs are being presoribed fo¡ "off'labell'or

potentially unsupported uses;r26 and (d) that these unsupported wes may not be reimbr¡rsable

through Medioaid under the law.t2? Sorne tie all this information together, even alleging that this

aotivity constituþs Medicaid ûaud. This is tue of the CMS/tJtah Conespondenco,rzs PeychRights'

fitings in the State Casgrze and several of the other media roports and documents.rso ¡t othor words,

these disolosures reveal the X, tho Y, and the Z.

Certainly, not all of the disolosuros cited by the Dofendants identiff all of the drugs discussed

by the Relators or all of the Defendants. However, the disclosr¡es do identiff at leæt some of tho

drugs - indoed, psychRights' Complaint in the Süate Case appears to identiffmost, if not all, of

themr3r - and the State Case even identifies some of the Dcfsndants. The faot that the prior

disclosures do not identify all of the Defendants or all of tbe Eansactions is irrelevant' they provide

moro than enough infonnation for tho Govemmont to investigate the conduot ot issue. And as tho

Defendants noûe, here, the Government is in a better position that the Relators to identifl ttro parties

engaging in that oonduct.rr2

t'a SeeDkt. 9l-9; Dkt. 91'10; Dkt. 91'11; Dkt. 91'13; Dh' 9l-14

\2t SeeDkt.9l-10; Dkt. 91-13; Dkt. 9l-14.

t26 See Dkt.9l'9; Dkt. 91'11; Dkr 91-13; Dkt.91-14.

t27 See, e.g., Unlted Støtes qcrel. Frankllnv, Parlce'Døvi¡, No.96-11651'PBS' 2003 U.S.

Dist LEXIS, at t5-10 (D, Mass. Aug.22,2003).

'28 
Dkt. gl-4,

t2e Dkt. 9L-7 at 53-56; 91-8 at 1-2.

r30 Dkt. 9l-12 at LL-r2; Dkt, 91-15, Dkt. 91-16, Dkt, 91'17' Dkt. 9l'18.

ttt See Dkt. 91-7 at 28-41; see also Dkt. 91 -4 at 4 (Zyprexa)¡ Dkt. 9 1'9 (Ritalin); Dkt, 9 I -10

and Prozao); Dkt. 91'l I (Ritalin); Dkt, 91-12 (discussing various categories of drugs and

mentioning Ritalirr, Paxil,

13'Dkt. l19 at I l.

Effexor, Wcllbufin, and Doxepin by name).
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Moreover, the Relators' position is berayed bytheir own prior admissions. The Relators

note in their opposition br¡ief that the Government already "has pursued False Claims Act cases and

achieved extremely large recoveries against drug companiçs for causing the presenttnent of claims to

Medicaid for prescriptions of psychotropio drugs that are not for medically accepted indications,

including Geodon and Seroquel for use in ohildren and youth."133 Thus, the Relators havs conoeded

that the Govemment already lnows about the conduot that the Relators are complaining about here,

and has already investigated it,rr4

psychRights also allogcs inthe Amendod Complaint that its State Caso filings "informed"

Defendants Sandoval and McComb "that presenting or causing the presentment of Medicaíd olaims

that are not for medioally accepted indications [namely, peyohoffopic drugs prescribed to children]

are false claims,"r35 The Defendants note that PsyohRights also refened to tho State Case in its

statutorily required disclosure statement describing its claim for the Govemment.r¡ó PsychRights

speoifically quoted paragraph 22 of its amended complaint in the State Caso (quoted in firll above)

and indicated that it became a\ryare of the basis for the Matsutani Action while litigating that caso.rst

Essentialty, PsychRights has affirmatively alleged that it already publioly disclosed the allegations at

issue here in tho State Case,

Additionally, in secking to have this Court unseal its Complaint, PsychRights submitted tho

Utah/CMS Conespondence to the Court in support of its argument that tbo Government was

"unlikel¡f'to interyene in the Matsutani Aotion. PsyohRights argued that "the false or fraudulent

nature of claims for prescriptions that a¡e not for a medically accepted indication[] had been brought

r33DkL 111 at 14.

tto Notably, Geodon and Seroquel are also both included in the PsyohRights' Amended
Am. Compl. Tf 166(h), 167(v).

rrs Arn. Compl. rï ls5.

tt6 p¡1. 16l. When a private percon or entity initiates an FCA action it must provide the

a copy of the complaint and a "unitten disclosuro of substantially all material
evidence and information thc person possoEses" in order to allow thc Governmont to make an

decision on whether to intorvene in the action. 3l U.S,C. $ 3l30OX2).

'tt Dkr. 16l-l ar 3; Dkt l5l-l at 3.

2t
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to the Government,s attention in October of 200?[ and the Government declinod to stop the

fraud."r3s In other words, psychRights was arguing that Utah had ateady brougbt the same issue

that it is seeking to litigate here to the Govcrnment's attpution cightconmonths beforo it commenced

the M¿tsutani Aotion. Indeed, the Utah/CMS Conespondence specifically raises that issue: whether

prosoriptions of psyohotropio drugs for off'label uses ùo ¡ninors violato the Medioaid reimbursement

law.lle

The Relaton also attempt to avoid the Public Disclosure Bar by uguing that "a public

disclosurc cannot trigger the publio di¡closure ba¡ as to false cleims tbat poet date such public

disclosure," relying on the Ninth Cirouit's decision inUnited States u rel, Bly'Mageev, Premo,tao

In BIy-Møgee, the relator had brought a series of FCA actions against the defendants alleging that

they had ,Violated fedcral procuemont standards in awarding oonFacts, forced tho Government to

.purchase unnecessâry and duplicative services,' gave contracto to inesponsible parties, and falsely

cçrtified that they had conduotcd audits."r4r The Ninth Circuit held that tho allegations that wero

disclosed in one of the ea¡lier csses and a state audit report were publicly disclosed.la2 However, tho

cogrt permitted the relator to move forward bæed on allegatioru related to a more recent time period

which had not beon encompassed by the prior discloeures.ral

Herg unlike Bly-Magee,the public disclosures allege a continuing sorrrso of conduct which

are not limited to speoific time periode. The Relators' allegations would not provide the

Government with any new basis to ínvestigate these well-disclosed allegations.raa

r38 DkL3 at 9.

t'e See Dkt. 91-4 at 4.

r40 DkL l u at 17 (citing 470 F.3d 914,920 (9ttr cir. 2006)).

r{r 470 F.3d at 916-17.

142 Id. a¡,916-19.

t4t Id. atg2o,

rs Morsover, the most recent prior disclosr¡re dates ftom threo woeks bsforo tho Matsutani

Action was filed. ,f¿e Dkt. 9l-7 at2-3, T\e specific clainæ dessribed by the Relators all predate that

22
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ln summary, the prior public disclosures provided the Government u¡ith more than sufficient

information to invostigate the allegations that tho Relators are making in this case. Accordingl¡

under the controlling staüte herg tho Rolators' allegations h¡vc been publioly disolosed'

C. Original Source

Even whero there has been a prior public disclosure, a rolator may still pursuo t quí tam

action under the FCA where the relator is an "original soruce" of the information. Prior to the recont

arnendment, the FCA defîned "original source" as follows:

who

The Ninth Circuit has explainod that in order to qualiff as an "original soulce," a relator must

demonst¡ate that he or shet (l) has "dLeçt and independent knowledgo" of the information that tho

allegations are based on; (2) "voluntarily provided the infotmation to the government" before filing

with tho oxception of one claim for $283.94 on September 11, 2009, Am. ComPl. { 188. This

oa¡not change the fact that the substance of the Relator'e allegations have been widely

disclosed in a number of public sources. Nor can the Relators' request for injunctive rolief, which

not even be available under the FCA. See lJnited Støtes v. SYlram,l4T F. Supp. 2d 914,946
(N.D. Ill, 2001) (discussing the legislative history of the FCA 1986 anendments and noting that

provision providing tho Govemment with explicit authorization to obtoin preliminary injunotivo

relief wæ dropped from the bill);.RoDårns v. Desníck,No. 90 C 237 1, 199 1 WL 5829, at *3 (N.D.

Ilt. 1991) (detcrmining that injunctive relief wæ inappropriatp and noting that the plaintiff failed "to

ciø any oases where injunotive relief was granted forFCAviolations'); see also Uníted States urel
't of Defense v. CACI Int'l1nc.,953 F. SuPP. 74, 79 (S.D.N,Y. 1995) (finding that tbe plointiff

had not shown that the public would suffer if the court did not issue an injunction sinoe "tl¡e civil
treble damages that the government mayrecoverunder the [FCA] will serve to punish the

defendants for thei¡ fraudulent conduat and to deter others from doing the same,'); cf, United States

rel, Greenv, Northrop Corp., 59 F.3d 953, 968 (9th Cir. 1995) (tndicating that the goal of the

is to compensate the Government by returning fu¡rds to the federal teasury and thereby deter

futr¡re fraud).

t45 3r u.s.c. g 3230(e)(4XA) (2006).
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the quí tam action;and (3) "had a hand in the publio disclosure of allegations that are a part of the

t,út.ttl4ó

A relaûor "must show that he [or she] had ñrsthand knowledge of tho alleged fraud, and that

he [or she] obtained this knowledge through his [or her] own labor unmediated by anythíng else" in

o¡der to satisff the "direct knowlodge" requirement l{7 Where s relator adds detsil to information he

or she obtained from another source that does not "add[] an¡hing of significance" to the original

inforsration, the relator does not have "direct" knowledge.lat ¡t order to satisff the "independent

knowledgc" requirement, the relator must show that he or she "kn[cw] about thc allegations beforo

that inform¿tion [wa]s publicly disclosed."tle Additionall¡ a relator is not an "original source"

merely because the relator was the first to pubticize allegations.rso Rather, the relator's disclosure

must have "'triggered' the invostigation that led to the publicly disclosed information."lsl

'ao United States ex rel, Meyerv, Horízon Health Corp,,565 F.3d 1195, l20l (9th Cir. 2009)

(citation omitted); United States ex rel. Zarelsþ v. Johruon Controls, [nc.,457 F.3d 1009, 1013 (9th

Cir. 2006) (citation omitted).

t17 (Jnited Stqles ørrel, Harshmanv, Alcan Elec, &Eng'g,Inc,r l97 F.3d 1014, 1020 (9th

Cir. 1999); United States ex rel, Devlìn v. CøIíþrnta, 84 F.3d 358, 361 (9th Cir. 1996) (finding that

relators did not satisfy the "original souroe' requirement where "[t]hey did not see the fraud with
their own eyes ü obtain their knowledge of lt through their own labor unmediated by anything

else."),

v8 9", Devlín,84 F.3d at 361-62 (finding that the relator'e efforts to verify the alleged ftaud

"did not make a genuinely valuable contribution to the exposure of the alloged fraud" since tho

"federal investigators would have doue precisoþ the same thind'with tha information).

tae Meyer,sós F,3d at1202 (citation omitted),

t'o C¡ Devlin 84 F.3d at 360-61 (9th Cir. 1996) (finding that the relator did not qualiffas the

"original source" of the information despite the fact that the relators had first revealed allegations to

thqmedia); see also United States exrel. Alfatooniv. Kitsap Phystclans Sert's.,163 F.3d 516,522

Cir. 1999) (rejecting relato¡'s a¡gument that "his allegations rvorc not 'bæed upon'publicly
information becauso he was the source of the information provided to the news media').

t't Seal I v. Seal A,225 F.3d Ll54,1162 (9th Cir. 2001).
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Here, the Relators have explicitly conceded that they are "not assertíng original source

status.,,ls2 Indeed, they cannot credibty olaim ûo have direct, firsthand knowledge of fraud that adds

anghing of significance to the disclosures generated by otlrers. The Relators here are simply not the

types of .\rrhistleblowers" that the FCA was created to encourage and reward. The Relators

obviously feel very strongly about the issues raised in thoir pleadings' However, they are essentially

echoing issues that have been previously raised by others and considered by ttre Government. Tho

FCA is not the proper vehiole for the Relaüors Ûo challenge tbese practices.

IV. CONCLUSION

For tho foregoing rcasons, the Court hereby ORDERS that:

1. The Defendants' motions to dismiss (Dkts. 89 and 141) and related request to present

supplemental materials (Dkt, 161) are GRANTED;

2. The Parties' remaining rnotiotrs (Dkts. 83, 90, 92,ll3, ln r l33, 143, L56,160, and

162) are DENIED as moot; and

3. Both of the instant actions are hereby DISMISSED with prejudice.

Dated at Anchorage, Alaska, this 24'h day of September, 2010.

/s/ Timothv Bursessffi
IJNITED STATES DISTRICT JUDGE

r52Dkt. lll at 19.
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case: 1o-35g87 LOt25l2O1.t tD:794O977 DktEntry: 66-1 Page: 3 of 4 (3 of 9)
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Argued and Submittod Ootobet 12,20ll
Seattlo, \ffashington

Before: KOZINSKI, Chiof Judge, BEEZER and PAß,7-" Circuit Judges.

l. .,[T]he public disclosure originated in . . . sources enumerated in the"

False Claims Act, 31 U.S.C. $ 3730(e)(4XA). A-l Ambulance Serv" Inc'.v'

california, 2o2F.gd L238,1243 (9th cir. 2000), In light of our case law's broad

construction of .,investigation" in this statute, see soal 1 v.@, 255 F.3d I154'

1161 (9th Cir. 2001), the Utah Attorney General's oorrospondence qualifres 8s an

enumerated sourco.

2. Relators' suit is "'based upon' . . . prior public disclosure." WLW9

ex rol. Mever v. Horizon Health Corp., 565 F.3d 1195, 1199 (9th Cit' 2009)'

,,[T]he evidenco and information in the possossion of tho United Statos at the time

the False Claims Act suit was brought was sufficiont to snable it adequatoly to

investigate the case and to make a decision whether to prosecute." U+i!#[elgg

ex rel, Found. Aidinq.the Elderlv.v. Hot-izon JVest Inc,, 2ó5 F'3d 101l, 1016 (9th

Cir. 2001) (internal quotation ma¡ks omitted). The Medicaid records relators

obtained from their Alaskan FOIA requests already were required by statute to be

supplied to the federal govornment, þ Centers for Medicare & Medicaid

Services, Medicaid Statistioal lnforrnation Statistics (MSIS): Ovorview (July 21,
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verviow.asp. Unlike in

Vnited S,tates ex.tel. AflaÍooní v. Kitsap Phvsician Services, 163 F.3d 5t6,523

(9th Cir. 1999), this suit doesn't involve "separate allegations of fraud against two

distinct groups of defendants," so the public disclosure bar applies here to all

defendants. And, unlike in U,, pitçd States ex rel. Battazar v. Warden, 635 F.3d 866'

869 (Zth Cir. 2011), relators here haven't provided "vital facts that were not in the

public domain,"

3. Relators' suit oonoerns ongoing conduct, not specific and discrete time

periods as in United States ex rel. Blv-Masee. v. Premo, 470 F.3d 914 (9th Cir.

2006). The public dísclosuro bar thus applios here to all olaims at issue, including

those made after the relevant disclosures,

AF'F'IRMED.
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