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Nebraska Press Assn. Et. Al v. Stuart, 427 U.S. 539. 609 (1976) (Brennan Jss concurring)

(““delay inherent in judicial proceedings could itself destroy the contemporary news value

of the information the press seeks t0 disseminate”); In re Providence Journal, 820 F.2d

1342. 1352-53 (1% Cir. 1986) (noting that the delay inherent in appellate review may

cause the restrained information to lose its value); U.S. v. Antar, 38 F.3d 1348, 1362 (3d

Cir. 1994) (“the press had a right of access t0 the information, and as each day passed, the
‘nformation denied to the press and the public grew increasingly stale").

Public interest in Zyprexa is currently at its height. News organizations continue
to publish articles related not only to the issues raised in this litigation, but also to Eli

Lilly’s continued efforts to get Zyprexa approved for new uses and new classes of

Il pﬂlienl5.4 The State of Alaska’s allegations regarding Eli Lilly’s marketing practices,

including withholding of information regarding Zyprexa’s side effects, are of paramount
public concern. In attempting to delay the release of this material to the media, Eli Lilly
merely hopes to avoid bad publicity about its wrongdoing until it is no longer

newsworthy. That is clearly not a legitimate basis for a stay. Eli Lilly’s repeated failure

to make a proper showing of harm indicates that it is seeking a delay for delay’s sake, and

not because there is any legal merit to its position.

4 (s = s
See “Antipsychotics and the Elderly, New York Timers, June 17, 2008, available at

http://www.nytimes.com/2008/06/17/health/1 7brfs-ANTIPSYCHOTI_BRF portant; Li
Approval Soon for Long-Acting Zyprexa, Reuters, May 29:3;:‘%}3{!2::’112;:-;““1%3%5“ g

h :ffwww.reuters*mmfanif:lf:frb55HealthcareNewﬂidUSN2932320120030529'

lll,llly Nears Regulatory Decision on Key Cardio Drug, CNN Money, June 4, 2068 available at
ttp://money.cnn.com/news/newsfeeds/articles/apwire/d938230117¢ hfa?.aaﬁd?a;la%b?d%?:h tm; FDA Orders

Wamning Label on Older Antipsychotics, Washin
gton Post, June 17, 2008, availabl
http://www.washingtonpost.com/wp-dyn/content/article/2008/06/ IQARZGUSGEI Gﬁﬂlaﬂtﬂﬁ.hmﬂ
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4. A Stay Is Contrary to the Public Interest.

Courts have long recognized that “[a]n informed public depends on

' i itizens the
~ccurate and effective reporting by the news media [because] . . . [fJor most citize

- " " - L L . able
prospect of personal familiarity with newsworthy events 1S hopelessly unrealistic. &

News Network v. American Broadcasting, 518 F.Supp. 1238. 1245 (N.D.Ga. 1981)

(citations omitted).

This case concerns much more than simply the competing interests of Bloomberg
and Eli Lilly. As patients continue to be prescribed Zyprexa by their doctors, and as Eli
Lillv aggressively pursues approval of Zyprexa for new uses and new classes of patients,
the public depends upon the news media for full and accurate reporting regarding this
potent drug. Eli Lilly makes no attempt to argue that blocking public access to the
documents at issue for the duration of an appeal would cause “no harm to the public

interest.” Powell. 536 P.2d at 1229, nor can it . A stay denying public access necessarily

means that people who are presently taking Zyprexa, or who may be prescribed Zyprexa
in the near future, may be denied crucial information from which to make an informed
decision about the drug’s risks and benefits. It is difficult to conceive of a more pressing,
compelling need for this information.

To obtain a stay pending appeal, Eli Lilly was required to demonstrate: (1)
likelthood of success on the merits; (2) irreparable harm if a stay is denied; (3) that

Bloomberg would suffer no significant harm from a stay; and (4) that a stay would result
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. o harm to the public interest. 1d. Eli Lilly addressed only the harm it allegedly wo

suffer from denial of a stay, and then only with conclusory statements unsupported by

i ‘ tin
facts or citations to the record. It1s clear that the requirements for a stay are not me

this case. and the Court should decline to permit Eli Lilly to profit by further delaying the

release of public records from the trial of this matter.

B. “Comity” Does Not Require that this Court Permit a Federal Court in
Brooklyn to Regulate Access t0 Alaska Court Files.

Having apparently concluded that it cannot meet the good cause standard for
keeping the trial court records under seal, Eli Lilly now takes a new approach in its
motion for stay and argues that “comity™ requires this Court to simply defer to
proceedings in a federal district court in Brooklyn, New York. This new argument is
waived: inasmuch as this argument was not raised below, and is unsupported by citation
to any authority, it warrants no consideration by this Court. See Anchorage Nissan, Inc.

v. State of Alaska. 941 P.2d 1229, 1238 n.16 (Alaska 1997) (“[w]e need not consider an

argument not raised below, except where plain error has been committed™); Katmailand

Inc. v. Lake and Peninsula Borough, 904 P.2d 397, 402 n.7 (Alaska 1995) (arguments nor

properly developed with citations to authority are deemed waived). Even if the Court

were to nonetheless consider this argument, it fails for the obvious reason that public

access to Alaska court files is a matter for the Alaska courts to determine, and is not the

province of a judge in Brooklyn.
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Eli Lilly chose to do business 1

dollars in Alaska’s tax dollars under Medicaid, and was sued by the State based on

. : r . ' The
allecations that its conduct resulted in substantial harm 10 the citizens of this state

present appeal concerns the public’s right of access 0 documents on file with the Alaska

Court system.” While federal constitutional law prescribes minimum standards of public
access to judicial documents, the public’s right of access 10 Alaska court files is governed
1 the first instance by Alaska law. See Alaska R. Admin P. 37.5-37.7; AS 40.25.120(a);

Johnson v. State. 50 P.3d 404 (Alaska.App. 2002). To the extent notions of comity have

any applicability, comity would require that Alaska courts be permitted to decide this

question under Alaska law. See Abreu v. Huffman. 82 F.Supp.2d 749, 754 (N.D.Ohio

2000) (“comity requires federal courts to defer to a state’s judgment on issues of state

law™). More importantly, Alaska courts are certainly as capable of deciding this issue as

any other court.

C.  Any Prohibition on Publication of Information Lawfully Obtained
From Court Files Would Constitute an Unconstitutional Prior
Restraint On Free Speech in Violation of the First Amendment.

Bloomberg reporters have already obtained access to the documents that were

unsealed by Judge Rindner. While Bloomberg has no intention of publishing the

5 o
More than 30 Alaska entities subscribe to Bloomberg News, including: Alaska Housing Finan Alaska
' 1 30 . : : ce Corp.,
Pacific University, Alaska USA Federal Credit Union, the City of Juneau, the Municipa}?ty of Anchn%e and the

State of Alaska Department of Revenue. Newspapers in Alaska routinel i loombse '
; ‘ - y carry stories from Bloomberg’s wire

service. Bloomberg's readers depend upon Bloomberg to report on issues of concern to Alaska residents, as well as
to publish stores of national interest. Bloomberg’s responsibilities to its Alas ” ire t SreT

pursue and publish information that is of interest and concern to Alaskans. e L igeuil
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unsealed documents or information contained therein pending a ruling by this Court,

prohibition Eli Lilly seeks on publication of - formation lawfully obtained from the trial

court’s files would constitute an unconstitutional prior restraint on free speech In

violation of the First Amendment to the United States Constitution.

The First Amendment to the U.S. Constitution states that “Congress shall make no
law . . . abridging the freedom . . . of the press.” The U.S. Supreme Court has
“interpreted these guarantees to afford special protection against orders that prohibit the

publication or broadcast of particular information or commentary — orders that impose a

‘previous’ or ‘prior’ restraint on speech.” Nebraska Press Assoc. v. Stuart, 427 U.S. 539,
556 (1976). Although the prohibition “against prior restraints is by no means absolute,
the gagging of publication has been considered acceptable only in exceptional cases.”

Ford Motor Company v. Lane, 67 F.Supp.2d 745, 751 (E.D.Mich. 1999). Indeed, “le]ven

where questions of allegedly urgent national security or competing constitutional interests
are concerned, [the U.S. Supreme Court] ha[s] imposed this most extraordinary remedy
only where the evil that would result from the reportage is both great and certain . . .” Id.

quoting CBS v. Davis, 510 U.S. 1315, 1317 (1994). Thus, “[t]o justify a prior restraint

on pure speech, publication must threaten an interest more fundamental than the first

amendment itself.” Id. at 752.

Applying the doctrine of prior restraints, courts have refused to enjoin the

publication of documents containing alleged trade secrets even where, unlike this case
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the court documents were allegedly obtained unlawfully. In Procter & Gamble

Bankers Trust Co., 78 F.3d 219 (6" Cir. 1996) (en banc), the Sixth Circuit considered

» . " ® ] 'ne
whether a trial court erred in issuing an injunction preventing Business Week magazi
' l
from publishing a story that was hased on sealed documents that the magazin€ allegedly

obtained in violation of a court order. Business Week allegedly knew of the existence of

the court’s protective order making those documents confidential, but obtained copies
through a reporter with a contact at a law firm representing one of the parties, neither of
whom knew the documents were under seal. Id. at 223. Business Week then prepared an
article based on those documents, which the trial court enjoined Business Week from
publishing.

Reversing the trial court’s decision enjoining publication, an en banc panel of the
Sixth Circuit made clear that the case involved a prior restraint of speech:

The critical starting point for our analysis, therefore, 1s that
we face the classic case of a prior restraint. Indeed,
prohibiting the publication of a news story is the essence of
censorship and is allowed only under exceptional
circumstances . . . Seattle Times holds that parties to civil
litigation do not have a right to disseminate information they
have gained through participation in the discovery process.
That case, however, does not govern the situation where an
independent new agency, having gained access to sealed
documents, decides to publish them. In short, at no time —
even to the point of entering a permanent injunction after two
temporary restraining orders — did the District Court appear to
realize that it was engaging in a practice that, under all but the
most exceptional circumstances, violates the Constitution:
preventing a news organization from publishing information
In 1ts possession on a matter of public concern.
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Id. at 225 (emphasis in original). The court also laid out the extraordinarily high burden

that must be met to restrain pure speech:

The purpose of a TRO under Rule 65 1s to preserve the status quo SO
that a reasoned resolution of a dispute may be had. Where the
freedom of the press is concerned, however, the status quo 1s to
“publish news promptly that editors decide to publish. A restraining
order disturbs the status quo and impinges on the exercise of
editorial discretion.” Providence Journal, 820 F.2d at 1351. Rather
than have no effect, “a prior restraint, by . . . definition, has an |
immediate and irreversible sanction. . . . In issuing a TRO, a district
court is to review factors such as the party’s likelihood of success on
the merits and the threat of irreparable injury. Mason County
Medical Ass 'n v. Knebel, 563 F.2d 256, 261 (6&' Cir. 1977). In the
case of a prior restraint on pure speech. the hurdle is substantially
higher: publication must threaten an interest more fundamental than
the First Amendment itself. Indeed. the Supreme Court has never '
upheld a prior restraint, even faced with the competing interest of
national security or the Sixth Amendment right to a fair trial.

Id. at 227-28 (emphasis added).

The Sixth Circuit went on to hold that trade secrets allegedly contained in the

sealed documents could not be used to justify a prior restraint on free speech: “[t]he I

private litigants” interest in protecting their vanity or their commercial self-interest
simply does not qualify as grounds for imposing a prior restraint.” Id. See also Lane, 67 l

F.Supp.2d at 753 (“[i]n the absence of a confidentiality agreement or fiduciary duty

between the parties, Ford’s commercial interest in its trade secrets and Lane’s alleged

improper conduct in obtaining the trade secrets are not grounds for issuing a prior

restraint™).
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| Rloombere lawfully obtained copies of the documents following issuance of Judge

A

Rindner's order making them available to the public, and prior to this Court's order

1-,"

stavine Judee Rindner’s decision. Bloomberg violated no law or court order in doing so.

Inasmuch as Lane and Procter & Gamble make clear that prior restraints arc

L

! unconstitutional even if documents may have been improperly obtained, the First |

Amendment clearly bars any order prohibiting Bloomberg from publishing documents or

=

nformation from documents that were properly copied after being unsealed by the trial

e i court in this case.
| U

1] ' CONCLUSION

| Eli Lilly does not even discuss three of the four factors that this Court has

| established as prerequisites to the granting or a stay. Eli Lilly makes no attempt to argue

| that there is a probability it will succeed on the merits, it fails to provide specific

161 discussion of the harm to Bloomberg were a stay to be granted, and it ignores the

substantial harm to the public interest were information regarding Zyprexa to continue to
be suppressed. Instead, Eli Lilly asks this Court to stay disclosure of documents that are

- of vital interest to the public based on nothing more than conclusory allegations of harm
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ns., Eli Lilly’s

that are again unsupported by any hard facts. For the foregoing reaso

motion for a stay pending appeal must be denied.

DATED this 23rd day of June, 2008.

Certificate of Service: | I

| certify that on June 23, 2008, and a true and correct
copy of the foregoing document was sent to the
following attorneys or parties of record by:

( ) Mail
( ) Facsimile and Mail
( X) Hand Delivery

Eric T. Sanders, Esq.
Feldman Orlansky & Sanders
500 L Street, Suite 400
Anchorage, Alaska 99501

Brewster H. Jamieson, Esg.

Lane Powell LLC

301 W. Northem Lights Blvd., Suite 301
Anchorage, Alaska 99503

Juhe

Joyce Shep
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