








DATED this 20th day of February, 2008.
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claims in strict product liability for failure to warn and design defect, for violation of the
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Attorney
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1036 W. 22d Ave.

Anchorage, AK 99503
360-3177
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DISCOVERY MASTER ORDER
State's First Motion to Compel

Lilly's Motion to Compel
Lilly's Motion for Commission for Subpoena

State's Unfair Trade Practices and Consumer Protection Act, and for negligence,

allegedly caused by Lilly's marketing and sale of the drug Zyprexa. The State asserts

The State of Alaska seeks damages from Eli Lilly & Co. for harm

The Slate bas nol filed a class action and is not seeking damages for individual

patients. Instead, the state seeks to recover for excess expenditures allegedly incurred by

negligent misrepresentation and fraud.

Eric Sander.;
Feldman, Orlansky & Sander.;
500 L Street, Sui", 400
Anchorage, AK 99501

RE: State of Alaska v. Eli Lilly & Co., 3AN-06-05630 CI

September 24,2007

Brewster Jamieson, Esq.
Lane, Powell, Spears, Luber.;ki, LLP
301 W. Nonhem Lights Blvd., Suite 301
Anchorage, AK 99503



State does not have any evidence that other members of the Alaska executive branch or

objection is sustained.

the Alaska Legislature influenced Alaska Medicaid regarding the use ofZyprexa. Lilly's

EXHIBIT ---4.­
PAGE~F.3..-.002736

10

•

Int. # 8, RFP #11; Int. #9, RFP # 12; Int. #10, RFP # 13; Int. # II, RFP # 14.

communications made to the State and evideoce of communications available in the

MDL collection.

The evidence sought by the State is technically discoverable -- bUI it appears that

the ability of other payo", to influence the State is tenuous and the information sought is

also likely redundant to information already available to the State. Given the State's

interest in limiting unnecessary discovery so as to preserve the March 2008 trial date,

Int. # 3, RFP #3. Lilly withdrew is objection at oral argument.

Inl. #6, RFP #9. DENIED. The State seeks infnrmation regarding

Lilly's objection to the discovery as overbroad is sustained.

legislative branch. Lilly asserts the same objections noted above regarding Int. #2. The

conununications about Zyprexa from Lilly to represeotatives of Alaska's executive or

DENIED. The State seeks information regarding communications about Zyprexa from

Lilly to patient advocacy groups, the American Psychiatric Association, the Texas

Medication Algorithm Project, and Comprehensive NueroScience. Lilly's objections are

sustained for the reasons stated above in Inl. #2.

Inl. #4, RFP #7. GRANTED in part. The State seeks information regarding call

note references to Zyprexa generated by Lilly sales representatives in Alaska. Call notes

are briefentries made by sales representatives documenting meetings with physicians.

Lilly recognizes that the information may be discoverable but claims that retrieving the



marketing tactics resulted in increased sales, the publicly available information offered by

Lilly is relevant to the same issue. In light afthe State's interest in efficient discovery to

maintain the March 200g trial date, Lilly's objections to produce other than publicly

available information are sustained. Lilly must produce publicly available worldwide

information from its database is unduly burdensome. Lilly asserts that it must search

approximately 40,000 entries in the call note database, a task that may take 1300 hours.

The Stale disputes this assertion.

I do not have enough information to dctenninc how burdensome the search for

Alaska related Zyprexa call notes will be. But Lilly's proposed solution to the issue

appear.; reasonable. Lilly proposes to produce a random sample of Zyprexa related call

notes and suggests that any pattern relevant to these proceedings should reveal itself

through that sample.

Lilly shall produce a random sample of 4,000 Alaska call notes referencing

Zyprexa.

lnt. #7, RFP # 10. Lilly withdrew its objection at oral argument.

Int. #12. GRANTED in part. The State seeks financial information regarding

Lilly's worldwide revenue from Zyprexa sales, cost of products sold, gross margin.

operating expenses, other expenses and income before taXes. Lilly agrees to produce

publicly available information regarding sales and revenue, but objects to engaging in

forensic accounting to calculate cost of products sold, gross margin, operating expenses

and pre-tax income. While the more detailed financial information may help the Stale

prove a motive for misrepresentation or corroborate the State's claim that Lilly's

Zyprexa sales revenue responsive to this request.
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Golkow Technologies, Inc. - I.B77.370.DEPS

The videotaped deposition upon oral examination

of DAVID THOMAS NOESGES, a witness produced and sworn

before me, Carolyn L. Smith, CSR, RPR, Notary Public, in

and for the County of Hamilton, State of Indiana, taken

on behalf of Plaintiff, at the offices of Ice Miller,

one American Square, Suite 3100, Indianapolis, Indiana,

on January 11, 2008, at 9:31 a.m., pursuant to all

applicable rules.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE
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Plaintiff,

•

ELI LILLY AND COMPANY,

STATE OF ALASKA



16 A Yes, I do.

17 Q It appears that this call note database has

14 also by a Thea Jung.
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David Thomas Noesges

Were you - - what's your understanding of what

MR. BOISE: Keep on working on it.

•

information I think probably comes from this

litigation.

I would like to show you some call notes that have

been produced to us in the Alaska litigation, and

I'll mark this next as Bxhibit 10.

(Deposition Exhibit 10 marked for

identification.)

Golkow Technologies, Inc. - 1.877.370.DEPS

QUESTIONS BY MR. SUGGS,

Q

7

8

6

5

4

3

1

2 QUESTIONS BY MR. SUGGS,

18 various fields that include the name of the sales rep,

19 the call date, the call 10, the prescriber last

15 Do you see that?

9 Q Which 1 1 11 represent to you is a page of call notes

10 pulled from the sample that Lilly has produced to

11 us in the Alaska litigation. And it would appear

12 this particular page has call notes that were

13 generated by Margaret Williams, several by her, and

20 name, the prescriber first name, the city in which

21 the prescriber is, the state, and then it bas

22 action, reaction, follow up. And the rest of the

23

24

25



11 find in those fields. It all ends up really

10 with these field notes is often it's not what you

9 customer reaction to the calls. And my experience

Page 201

•
David Thomas Noesges

MR. SUGGS: Barry, can you tell me, is she the

•

A As I mentioned to you before, in this time frame2

1 the Action field was for?

3 this tool is really used for the reps to describe

4 in shorthand notes to themselves as to the notes

5 they wanted to record from their conversation with

6 the doctor.

7 Q And then what is the Reaction supposed to be?

8 A The Reaction was designed to describe, kind of, a

Golkow Technologies, Inc. - 1.B77.370.DEPS

O
EXHIBIT --5.--
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12 being shorthand notes to the representatives.

13 Q Is it the policy and practice of Lilly management

14 to also review the call notes of the sales reps?

15 A No, we don't routinely review the call notes from

16 the sales representatives.

17 Q Do you periodically do so?

18 A The district managers are able to access the call

19 notes and if they choose to they can take a look at

20 a call Dote or discuss it with a sales

21 representative.

22 Q Do you know who Margaret Williams was?

23 A No, I do not know Margaret.

24

25 lady who is deceased?
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IN THE SUPERIOR COURT FOR nIB STATE OF. ALASKA

THIRD JuDICIAL DISTRICT AT ANCHORAGE

•

)
)
)
) .
) Case No. 3AN-06-05630 Cl

)
)
)
)
)

•

'~e recent 3O(bX6) deposition on the issue ofLilly's marketing practices was initially
nonced for December 6, 2007, but at Lilly's requestWBS delayed until January 11,2008.

PWn!ifI', Suppl_ RCIJ'OllI'" III Ilefctdant', Founh Set ofinlemlplllri"
&au ofAliuIaJ Y. EIJ LIlly and C<>mpany (Cue No. 3AN-ll6~5630 Civil) Page I of 16

~'S SUPPLEMENTAL RESPONSES TQ
DEFENDANT'S FOURTH SET OF INTEJUl,OGATORli§.

p~ARYSTATEMEI'IT

In ~onse to Lilly'sFirst Interrogatories and Requests for PrOduction, the Stale

provided a general description of the kinds ofproofil would offer underlying itsclaims in

this case. In response 10Lilly's Fourth Inlerrogatories aodReques1S for Production, the State

provided a description of similar information ·with n:spect to i1S claims under the Unfair .

Tra~ Practices and Consumer prolection Act (UTPCPA). However, the evidence is

incomplete al this point becaUSe of Lilly', reluctance to produce meaningful discovery in

response to the State', discovery requests. Lilly delayed the production of virtnally any

. discovery until ordered by the Discovery Master to produce it. Additionally, at Lilly's

request, key depositions bave been delayedI

Defeodant.

v.

Ell LlLLY AND COMPANY,

STATE OF ALASKA,

Plaintiff,

I-eou-v

! ~=. ,.,.,.,......
, -.AX....,

1U:9lI7.n1.3SS1
Ftt5lO7.7J4.0Il9



UJ'PCPA vioJatioos in ~nse to these interrogatories.

A search of the call notes using the tenns f'diabetes," "glucose," uno differences,"

EXHIBIT D
PAGE 2. OF ~

.Page 6 of16

••
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~laintilr. Supp1=taJ &.spoose, to Defendant', Fourth Set oflnlerrosatorlea
tar. ofAkuIta Y. Eli Lilly and Cc"'J7'U'Y (Caae No. 3AN-06-0S630 Civil)

"comparable," "cause" or "causal" reveals 170 instances of Lilly sales representatives

discussing high glucose or dlabetes with Alaska physicians between 2000 and 2004.9 Lilly

sales representatives did not advise physicians ofthe true risks ofhigh glucose or diabetes in

Asearch ofthe call notes using the search term "weight gain" reveals 98 instances of

Lilly sales representatives discussing the issue ofZyprexa-related weight gain with A1aSks

physicians between 1999 and 2004.' In none of these instanceS did the Lilly sales

representative indicate the true extent aod magnitude of Zyprexa weight gain to the

number ofadditional violations related to affumative misrepresentations ofZyprexa's risks,

benefits or uses which are detBiled in call notes by sales representatives.'

Searching the call notes database with spe<:ific terms reveals .numerous violations of

the UJ'PCPA. The Statewill provide examples below ofsuch searches ami.exhibilll detailing

the results ofthose searches. These exhibilll detail specific.ally the dates and substance ofthe

, The State bas only received" a sampling of call notes to date. It will require a full
production ofall call notes through the present to fully address lbe spectrum and magrutude
ofUTPCPA Vlolanons mAlasks.
: Exhibit 3 (Alaska call notes reflecting discussion ofweight gain)."

Exhiblt 4 (Alaska call notes reflecting discussion of dlabetes glucose or diabetes
m=~~. '

physician. Instead, the sales representatives were delivering the compaoy message that

weight gain was manageable aod that aoy risk of it was far outweighed by Zyprexa's

" superior efficacy. Each of these notes estahlishes a violation ofthe UTPCPA.

PaDMAH OIJ..A.'QJ'
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