


against them. This would potentially subject the named plaintiffs to an award of attorney's

fees.

Even though PsychRights expects to be the prevailing party and even though the

undue hardship exemption under AS 09.60.010(e) seems applicable, PsychRights feels it

needs to consider the other possibilities and decided this was another reason not to name

individual children and youth, their parents or guardians. It just seemed unfair to expose

them to the possibility of having to carry another big brick on their already heavy load.

Should this Court decide that PsychRights does not have citizen-taxpayer standing

to bring this suit, PsychRights will consider whether to amend the Complaint to add such

named plaintiffs or whether to appeal instead. It is a conundrum because any delay in

granting the requested relief is doing great harm to Alaskan children and youth. However,

as set forth above, PsychRights has citizen-taxpayer standing and no such amendment is

necessary.

III. The Motion is Untimely

Finally, Civil Rule 12(c) requires that a motion for judgment on the pleadings be

brought "within such time as not to delay the trial" and the State's Motion for Judgment on

the Pleadings is untimely, especially when considered in conjunction with its

contemporaneously filed Motion to Stay Discovery.

This action was filed September 2, 2008 and the State filed its Answer to the

Amended Complaint on or around October 14,2008. The instant Motion for Judgment on

the Pleadings was not filed until on or around March 12,2009, some six months after this

action was commenced and five months after the State's Answer was filed.
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PsychRights commenced efforts to conduct discovery in January, with which the

State originally cooperated, but then at the last minute filed its Motion to Stay Discovery

contemporaneously with the filing of the instant Motion for Judgment on the Pleadings. In

its Motion to Stay Discovery, the State seeks to stay discovery pending determination of

the instant Motion for Judgment on the Pleadings.

In support of its Motion for Expedited Consideration of the State's Motion to Stay,

the State submitted an affidavit swearing to the following:

In preparing for Mr. Campana's deposition, counsel began to review the
underlying Complaint more extensively and developed concerns about
engaging in further discovery at that time. 76

The trial is set to commence February 1,2010, and pretrial deadlines are looming.

Decision on this motion may potentially take some time. If discovery remains stayed, it

will likely delay the trial and prejudice PsychRights. Frankly, in light of the State's

concurrent Motion to Stay Discovery, and what seems to PsychRights to be a patently

unmeritorious Motion for Judgment on the Pleadings, it is hard to see how it was made for

any reason other than to obstruct and delay the conduct of discovery and thereby

jeopardize the trial date and/or prejudice PsychRights' ability to present its case.

IV. Conclusion

Because PsychRights has citizen-taxpayer standing, the State's Motion for

Judgment on the Pleadings should be DENIED. To the extent that there may be some

76 Affidavit of Elizabeth Bakalar, dated March 12,2009.
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technical deficiency in the Amended Complaint, PsychRights should be allowed leave to

amend.

DATED: March 31, 2009.

Law Project for Psychiatric Rights
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