








2. Harm to Eli Lilly
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Further, the documents sought by Bloomberg represent only a very small fraction

of documents discussing Zyprexa. Bloomberg's discussion of the documents would

28 Exhibit L, Franson Aff.

29 Lilly has exempted many of these documents from FOIA d h .. '" .
the company to protect the dissemination of information San E:i:'b~st~tedpolICies wlthm
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Bloomberg minimizes the irreparable damage that would be done to Eli Lilly by

the FDA (and other regulatory agencies) for fear of their business practices and confidential

communications becoming known to their competitors.
28

Accordingly, the temporary stay

was necessary to allow Eli Lilly an opportunity to seek relief from the trial court's June 13

Order, so that it can protect its communications with the FDA from being improperly

displayed for public consumption.
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it would be inappropriate for the Court to release unseal these documents until it has fully

considered the true harm Eli Lilly if this information is disclosed.
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necessarily be skewed because of its limited knowledge of all of the facts. This would cause

even greater harm to Eli Lilly. As Judge Weinstein wrote when discussing the irreparable
-

harm that could be caused to Eli Lilly by publication of selected portions of Eli Lilly's

confidential documents,

The hann faced by Lilly is amplified by the fact that the protected
documents which respondents seek to disseminate are segments
of a large body of information, whose selective and out-of­
context disclosure may lead to confusion in the patient
community and undeserved reputational harm - 'what appears
damning may, in context, after difficult proof, be shown to be
neutral or even favorable to the defendant.'30

Consequently, publication of Lilly's internal business strategies and processes will result in

harm to Lilly from its competitors, and implementation of the temporary stay is the only

remedy which will allow Lilly to brief this issue on the merits before it suffers irreparable

and unjustified harm.

3. Harm to Patients

The disclosure of selected portions of deposition transcripts and communications

between the FDA and Eli Lilly endangers a vulnerable patient population medicated with

Zyprexa. Patients treated with Zyprexa suffer from life-threatening mental illnesses,

including schizophrenia and bipolar mania. Publication of out-of-context information about

the inner workings of the company and its strategies for marketing and scientific

development will cause confusion and alarm in patients who may then discontinue their

30 Inre ZYfJrexa Litigation, 474 F.Supp.2d 385 425 (E D N .
In Civil Tnals: Some Tentative Views, 9 J.L. &'Pol'y 53, 58'~o~gr)' quotmg Note, Secrecy
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medication without seeking the guidance of a medical professional. When left untreated,

schizophrenia and bipolar mania can lead to serious impairments in judgment and dangerous

behaviors.

In sum, this Court properly limited Bloomberg's ability to publish or otherwise

produce the contents of the unsealed documents because failure to allow Eli Lilly to protect

its trade secret information would cause harm to Eli Lilly, the FDA drug approval process,

and the Zyprexa patient population. This Court should continue to prohibit Bloomberg's use

of the documents until such time as Eli Lilly has an opportunity to challenge the trial court's

June 13 Order unsealing the documents at issue. Any action short of a stay would allow

Bloomberg and others to disseminate information that rightfully belongs to Eli Lilly and

should be protected by the trial court and this Court.

IV. CONCLUSION

For the foregoing reasons, Eli Lilly requests that this Court keep in place the stay

which it granted Eli Lilly and allow Lilly to brief the merits of the Superior Court's June 13

Order.

RESPECTFULLY SUBMITTED this 25th day of June, 2008.

LANE POWELL LLC
Attorneys for Eli Lilly and Company

(' !b"~~ 2 ~-~
~ Brewster H. !amieson, ASBA No. 8411122

Andrea E. Gtrolamo-Welp, ASBA No. 0211044
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