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the foreign legal and regulatory standards and policies applied. Such unavoidable excursion

4
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA < .'j“/:\ I
. il i
THIRD JUDICIAI DISTRICT AT .v\.\’(‘ll()l{.f\(;l:,v E 'J \
STATE OF ALASKA, 2\ % I
L e ‘

Plaintiff, \

Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,

Defendant.

DEFENDANT ELI LILLY AND COMPANY’S REPLY IN
FURTHER SUPPORT OF ITS MOTION IN LIMINE TO EXCLUDE
REFERENCES TO FOREIGN REGULATORY ACTION

I INTRODUCTION

In response to Lilly’s Motion in Limine to Exclude References to Foreign
Regulatory Action, the State says it intends to introduce evidence relating to foreign

atory action regarding Zyprexa® to suggest that the Zyprexa label in the United States

was inadequate, but does not plan to offer evidence of the contextual foreign laws,

ulations, or standards. The State has missed the point. If the State is permitted to present

evidence of foreign regulatory action, then examination of the legal, political, and cultural

climate of that foreign action will be necessary to provide foundation for that evidence, and
will be necessary to Lilly’s defense. The Court will have to hold a series of time-consuming

mini-trials to educate the jury and determine the basis for the foreign regulatory action and

would be a waste of time, confusing, and misleading. The pointlessness of this detour is
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levance of evidence of foreign regulatory action to this Alaska state

The State also says it does not seek to have foreign law, regulations, or standards

applied to Lilly’s conduct in the United States. Again the State has missed the point.

information contained in a Zyprexa label outside the United States

evidence of

ulatory action specific to that country, and suggesting that the

which resulted from foreign reg

«a label in the United States was inadequate because it lacked this same information, is

Lilly’s conduct in the United States to standards devised by foreign

1 attempt to hold

Not only is this impermissible, but more pointedly, liability in this case

regulatory bodies

exclusively turns upon standards devised by United States regulatory authorities.

1L ARGUMENT

A. Evidence of Foreign Regulatory Action Cannot be Presented Without
Also Presenting the Contextual Evidence Surrounding Such Foreign
Action.

The State says it does not intend to offer contextual evidence of foreign laws,
regulations or standards along with the evidence of foreign regulatory action it plans to
present. However, Zyprexa is approved in over eighty countries. Each country’s regulatory

gency, compelled by diverse factors, applies unique laws and policies regarding the Zyprexa

label in effect in that country. Resultantly, Zyprexa, as any product, has diverse labeling

throughout the world. To convey why a particular foreign regulatory body took certain

action regarding the Zyprexa label for that country would require examination of that

Defendant Eli Lilly and Company’s Reply in F 3
| ! y 3y ply in Further Su
| Motion in Limine to Exclude References to Foreign chlﬂg‘lrnut\lc‘;un
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
5 Page2 of 7
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LLANI

is crucial context cannot be omitted, as the State

way of example, its intent to offer evidence regarding

authority in 2002, which required certain information be

I'he State also discusses, by way of example, its intent to

iting to, or derivative of, the 2002 Japanese regulatory

ate suggests Japan’s regulatory action, and related documents, are probative on
he Zyprexa label in the United States was adequate. The State says

1o educate the jury on Japan's unique regulatory framework, which gave rise

evidence without foundation would only be half the story. The State
¢ jury to be educated regarding the context of this foreign action
regulatory authority, under Japanese law and standards, in

and social context, all differing from that of the United States.
latory action, without explanation, context, or foundation, would be

I prejudicial. The series of mini-trials necessary to suitably educate the jury on

would be a time.

-consuming sideshow, and fruitless, as foreign regulatory action

vanl here

Defendant Eli Lilly and Company’s Reply in Further Support of Its

Motion in Limine to Exclude References to Foreign Regulatory Action

Siate of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Ch Page 3 of 7
age 3 o
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LANE POWELI

Motor, AB, 844 F.2d 769 (11" Cir. 1988), cited by Lilly in

Excluding Evidence of Foreign Regulatory Action is Within the Court’s
Discretion.

The State notes that foreign regulatory evidence is not per se inadmissible as a
matter of law. But as acknowledged by the State itself, courts have the discretion to exclude
otherwise relevant evidence if the probative value is outweighed by other considerations.
I'he case law cited by the State does not demonstrate why the jury in this case should hear the
proposed evidence

The court in Sherry v. Massey-Ferguson, Inc., 1997 WL 480893 (W.D. Mich.
1997), although finding evidence of foreign tractor design admissible in product liability case
on issue of alternate design, agreed with the cases cited by Lilly in its Motion in Limine on
the point that evidence of European legal standards and requirements (such as the fact that
tractor passenger seats were mandatory in Germany but banned in Italy), would needlessly
confuse the jury.' The opinion indicates that the court would have excluded such evidence
should the plaintiff have sought to introduce it.

The court in Orjias v. Stevenson, 31 F.3d 995 (10" Cir. 1994), found admissible
evidence of “foreign state’s” letters to defendant regarding environmental violations, but the
“foreign state™ in this Colorado case is Wisconsin, circumstances which hardly parallel the

foreign regulatory issues contemplated here. The focal concern in Orjias was not whether

_—

Hurt v. Coyne Cylinder Cp., 956 F2d 1319 (6" Cir. 1992), and

) and Deviner v. Electrolux
its Motion in Limine.

[
Defendant Eli Lilly and Company’s Reply in Further Support of Its

Motion in Limine to Exclude References to Foreign Regulatory Acti
v t Al
State of Alaska v. Eli Lilly and Company (Case No?JA;g-u()-l-D.%)r?’m (all;Jn P; dof7
P age 4 of
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LANE POWELI

101 West

A

Telephonc

e rela o Wisconsin's regulatory standards was admissible in the Colorado case,

but whether evidence of “other crimes, wrongs, or acts™ was admissible under 404(b).
T'he court in Larue v. National Union Electric Corp., 571 F.2d 51 (1* Cir. 1978),

it the trial court did not abuse its discretion by admitting evidence of foreign version

* vacuum cleaner having a certain safety feature in a product liability case, but noted that

no evidence was offered to suggest that differing contexts (e.g., time period) gave rise to the
different versions of the vacuum, which presumably would have some bearing on
admissibility. Also, the focal point of the court’s inquiry was not on whether evidence
relating to foreign regulatory standards was admissible. but rather whether evidence of
alternate design was admissible on the issue of negligence.

he summary judgment ruling in In re Zyprexa Products Liability Litigation, 489

Supp. 2d 230 (E.D.N.Y. 2007), did not “discuss” evidence of foreign Zyprexa labeling,

“implicitly recognizing it as relevant and admissible evidence” as the State suggests, but

rather, the ruling merely included two succinct paragraphs in the “Facts™ section, neutrally

esenting background regarding “International Zyprexa labeling.”

e The State Impermissibly Seeks to Have Lilly’s Conduct in the United
States Measured by Foreign Regulations.

The State claims it is not seeking to have the jury apply foreign law to Lilly’s

conduct in the United States, nor is it seeking to have the jury measure Lilly’s conduct in the

United States by foreign standards. That js the State

’s plan precisely: suggesting to the jury

Defendant ENi Lilly and Company’s Reply in Further Sy rtof |

& Ay 2 . 6
\ﬂmmn in Limine to Exclude References to Foreign chl?l!:'l)nry Aclsiun
State of Alaska v. Eli Litly and Company (Case No, 3AN-06-05630 cn

Page 5017
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¢ Zyprexa label in the United States should have paralleled the Zyprexa label in certain

By introducing evidence of foreign regulatory action, the State essentially

jury hold Lilly to the labeling standards set by regulatory bodies outside the

T'he State tries to make its objective here sound different, ie.. that evidence of

action is probative on the point that Zyprexa had certain risks, and that

otice of such risks, or that such risks were scientifically knowable. But all of this

ly goes to whether the Zyprexa label in the United States was adequate or not, Thus,

3 oo the State ultimately seeks to have the jury hold the United States label to foreign regulatory

standards. The State itself asserts that the question of liability in this case turns on whether

Z = || the Zyprexa label in the United States label was adequate. Not only is it impermissible to

dicate this case under foreign law, but more important, the adequacy of the Zyprexa label

LANE POWE

301 West N¢

in the United States can only be evaluated under United States labeling standards, as

ted by the FDA under United States law.

In furtherance of this point, the FDA repeatedly has determined that Zyprexa is a
safe and effective prescription medication and therefore approved, and continues to approve,
the use of Zyprexa in the United States along with the language contained in the United

States label.

Defendant Eli Lilly and Company’s Reply in F. S
Motion in Limine to E Relerences 1o Forsiarenoupport o It

‘ Exclude References to Foreign Regulatory Acti
| State of Alaska v. Eli Litly ana Company (Case NuF:Aﬁg-%-osao gl‘;m

‘ Page 6 of 7
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CONCLUSION

pSAS AL LS

For the foregoing reasons, Lilly requests this Court enter an Order excluding
foreign atory action relating to Zyprexa.

DATED this 20th day of February, 2008

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice

George A. Lehner, admitted pro hac vice

John F. Brenner, admitted pro hac vice

Andrew R. Rogoff, admitted pro hac vice

Eric J. Rothschild, admitted pro hac vice
and

LANE POWELL LLC

Attorneys for Defendant

" Brewster H. Jamieson, ASB 22
Andrea E. Girolamo-Welp, \\H/\ No. 0211044

LANE POWELL LI

Defendant Eli Lilly and Company’s Re|

ply in Further Support of It:
| Motion in Limine to Exclude References to Foreign chl?lg(l,urvu,\clsmn
| State of Alaska v. Eli Lilly and Company (Case No, 3AN-06-05630 cn

‘ 00216
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,

Defendant

DEFENDANT ELI LILLY AND COMPANY’S REPLY
IN FURTHER SUPPORT OF ITS MOTION IN LIMINE
IO EXCLUDE CERTAIN TESTIMONY OF THE STATE’S EXPERTS

I'he State’s response to Lilly’s Motion in Limine to Exclude Certain Testimony of

the State’s Experts consists entirely of its argument that [ illy “waived its right to attack the

foundation or admissibility of the State’s experts’ opinions” when it did not file motions

iddressed to the State's expert testimony by the extended January 14, 2008 deadline for such

Although Lilly elected not to file motions to preclude any of the State’s experts

from testifying

g at trial, the isolated testimony identified in Lilly’s Motion in Limine should

not be heard by the jury. It is speculative, it is hearsay, and it completely lacks foundation; as

such, it would properly be the subject of contemporaneous objections by Lilly at trial, By

framing these objections as a Motion in Limine, Lilly is not making an “end run” around
anything,

as the State alleges; rather, it is flagging issues for the Court that can be resolved
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LANE POWELI

1e witnesses, the jury and the Court the time and interruption

the parties, th

in the course of tesumony

Accordingly, as set forth in greater detail in Lilly’s Motion in Limine, the State’s

{ not limited to Dr. John Gueriguian, should be precluded from offering
intent, beliefs, or motives of the FDA, of Lilly, or of
addition. the State should be precluded from introducing or referring to
f any deposition containing such testimony.

DATED this 20th day of February, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice

George A. Lehner, admitted pro hac vice

John F. Brenner, admitted pro hac vice

Andrew R. Rogoff, admitted pro hac vice

Eric J. Rothschild, admitted pro hac vice
and

LANE POWELL LLC

Attorneys for Defendant

o LMl 152

Brewster H. Jamieson, ASBA No./8411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

Defendant Eli Lilly & Company’s Reply in F S
y & 3 ply in Further Support of |
Motion in Limine to Exclude Certain Testimony of (th;Il)a)(c':JFxl;»ens
State of Alaska v. Eli Lilly and Company (Case No. 3:\,\'-0(*0%3‘0 (&)
5 Page 2 of2
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE ‘
STATE OF ALASKA.

Plaintiff,

ILLY AND COMPANY, Case No. 3AN-06-05630 CI

Defendant

DEFENDANT ELI LILLY AND COMPANY’S NOTICE OF FILING ITS REPLY
IN FURTHER SUPPORT OF ITS MOTION IN LIMINE TO EXCLUDE
EVIDENCE RELATING TO NEW YORK TIMES ARTICLES UNDER SEAL

COMES NOW Defendant Eli Lilly and Company (“Lilly™) and files its Reply in
Further Support of Its Motion in Limine to Exclude Evidence Relating to New York Times
les, under seal, attached to this notice. The subject and contents of the Reply may fall

under prior confidentiality rulings

-
=
<
-

DATED this 20th day of February, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice

George A. Lehner, admitted pro hac vice

John F. Brenner, admitted pro hac vice

Andrew R. Rogoff, admitted pro hac vice

Eric . Rothschild, admitted pro hac vice
and

LANE POWELL LLC

Attorneys for Defendant

" Brewster H. Jamieson, ASBA No. 8411122
Andrea E. Girolamo-Welp, ASBA No. 0211044
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R COURT FOR THE STATE OF ALASKA
ICIAL DISTRICT AT ANCHORAGE

Case No. 3AN-06-5630 CI
ORDER
n in Response to the Court’s on-record
e January 29, 2008 hearing is treated as a Motion for
h on the discovery issues raised in the motion and on the
he State Is requested to file a response in chambers
NoO reply is allowed.
why (as represented in Lilly's motion) it
= database as it previously indicated it would do
1, 2008. The State is also requested to again address the
vantages of bifurcation in light of the dismissal of the design defect claims, as
he State regarding Lilly's pending motion in limine

e relating to plaintiff's damages or economic injury.

DATED at Anchorage, Alaska, this 19" day of February 2008.

A

/”/ﬁ&k ; Lt&/

MARK RINDNER
Superior Court Judge

I certify that on February
Copy was mailed to: 1ad4 +a

Sanders Jamieson

(B s 002165

Administrative Assistant
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IN THE SUPERIOR COURT FOR THE STATE OF .l\l,:\Sl\'.-M:

THIRD JUDICIAL DISTRICT AT :\.\'(‘H()R.;'\(il: Py

g4
STATE OF ALASKA, ;7

Plaintiff,

AND COMPANY,

)

)

)

)

) Case No. 3AN-06-05630 CI
)

)

)

)

Defendant
)

PLAINTIFF’S FINAL WITNESS LIST
suant to the Court’s Standard Pre-trial Scheduling Order entered in this action,
ereby advises it may call the following witnesses to testify live or by way of
n at the trial in this matter

David Allison, Ph. D

University of Alabama at Birmingham
1665 University Boulevard, RPHB 327
Birmingham, AL 35294-0022

Dr. Allison is expected to provide testimony consistent with opinions expressed in
his report, declaration and deposition testimony provided in MDL 1596; In Re Zyprexa

Products Liability Litigation,

s Final Witness List

Case No. ¥ )
Alaska v. Eli Lilly and Company ase No. 3AN-06-5630 Cl

Page 1 of 7
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Michael Edwin Bandick
Former employee of Eli Lilly and Company
I’k/a: Carmel, IN

Mr. Bandick may be asked to testify as to the acts and/or omissions of Eli Lilly
and Company as they relate to the matters alleged in Plaintiff’s Complaint.

Charles M. Beasley, M.D
¢/o Eli Lilly and Company
Lilly Corporate Center
Indianapolis, IN 46285

(317) 276-2000

Dr

Beasley may be asked to testify as to the acts and/or omissions of Eli Lilly and
y relate to the matters alleged in Plaintiff’s Complaint.

Frederick Brancati, M.D., Ph. D
Welch Center for Prevention, Epidemiology, and Clinical Research
s Hopkins Medical Institutions
East Monument Street, Suite 2-619
Baltimore, MD 21205

Dr. Brancati is expected to provide testimony consistent with opinions

xpressed in his report, declaration and deposition provided in MDL 1596;

In Re Zyprexa

Products Liability Litigation

Alan Breier, M.D.

/o Eli Lilly and Company
Lilly Corporate Center
Indianapolis, IN 46285
(317) 276-2000

Plaintiff"s Final Witness List a8
State of Alaska v. Eli Lilly and Company i i

Page 2 of 7
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Dr. Breier may be asked to testify as to the acts and/or omissions of Eli Lilly and
mpany as they relate to the matters alleged in Plaintiff’s Complaint.

David Campana ;
c/o State of Alaska's Dept. of Health and Social Services
Division of Health Care Services

4501 Business Park Blvd., Suite 24

Anchorage, AK 99503

ampana may be asked to testify as to interactions between the State of

ind Eli Lilly and Company relating to Alaska’s Medicaid program and the drug

John I guian, M.D.
14513 Woodecrest Drive
Rockville, MD 20853-2371

Dr. Gueriguian is expected to provide testimony consistent with opinions

his report and deposition provided in MDL 1596: In Re Zyprexa Products

Litigation

Jack E. Jordan

Former employee of Eli Lilly and Company
/k/a Bremen, IN

Mr. Jordan may be asked to testify as to the acts and/or omissions of Elj Lilly and

Company as they relate to the matters alleged in Plaintiff’s Complaint.

T's Final Witness List "2
State of Alaska v. Eli Lilly and Company B 4 jAN-‘I)’?i-gScGSS?)fC;
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Bruce Kinon, M.D

¢/o Eli Lilly and Company
Lilly Corporate Center
Indianapolis, IN 46285

(317) 276-2000
Dr. Kinon may be asked to testify as to the acts and/or omissions of Eli Lilly and

Company as they relate to the matters alleged in Plaintiff’s Complaint,
10 John Clifford Lechleiter, Ph.D.
¢/o Eli Lilly and Company
Lilly Corporate Center
Indianapolis, IN 46285

317) 276-2000

Lechleiter may be asked to testify as to the acts and/or omissions of Eli Lilly

ey relate to the matters alleged in Plaintiff’s Complaint.

Gary Tollefson
employee of Eli Lilly and Company
Corporate Center
Indianapolis, IN 46285
317) 276-2000

Mr. Tollefson may be asked to testify as to the acts and/or omissions of Eli Lilly

and Company as they relate to the matters alleged in Plaintiff's Complaint,

12 Denise Torres

Former employee of Elj Lilly and Company
Uk/a Lilly Corporate Center

Indianapolis, IN 46285

(317) 276-2000

ifl"s Final Witness List 2
: Case No, -
of Alaska v. Eli Lilly and Company s JAN’?’Z;:‘;;?)E;
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Torres may be asked to testify as to the acts and/or omissions of Eli Lilly and

v as they relate to the matters alleged in Plaintiff’s Complaint.

William C. Wirshing, M.D
VA Greater Los Angeles Healthcare System — West Los Angeles
11301 Wilshire Blvd

210, Room 8 (B-151H)

sles, CA 90073

declaration and deposition provided in MDL 1596; In Re Zyprexa Products
igation

Sidney Taurel
mployee of Eli Lilly and Company
y Corporate Center
polis, IN 46285

) 276-2000

Mr. Taurel may be asked to testify as to the acts and/or omissions of Eli Lilly and
Company as they relate to the matters alleged in Plaintiff’'s Complaint.

David Noesges

Employee of Eli Lilly and Company
I’k/a Lilly Corporate Center
Indianapolis, IN 46285

(317) 276-2000

Mr. Noesges may be asked to testify as to the acts and/or omissions of Eli Lilly

and Company as they relate to the matters alleged in Plaintiff’'s Complaint.

Plaintif"s Final Witness List Cas
State of Alaska v. Eli Lilly and Company g 3AN-?’?,::;’%F’;
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]
DATED this _{™

GARRETSON & STEELI
Matthey

RICH

ARDSON, PATRICK,

H. Blair Hahn
1 A. Marcum
David Sugg
P.O. Box 1007
Mt. Pleasant, SC 29465
)

(843) 727-6500

Counsel

for Plaintiff

s Final Witness List

f Alaska v. Eli Lilly and Company

-
7
Zi day of t (‘3 -, 2008.

WESTBROOK & BRICKMAN, LL(C

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff
/4 ”
2L /N
BY___JA) g
Eric’T. Sanders
AK Bar No. 7510085

HENDERSON & ALLEN, LLP
I'. Scott Allen Jr.

2777 Allen Parkway, 7" Floor
Houston, Texas 77019-2133
(713) 650-6600

Counsel for Plaintiff

FIBICH HAMPTON & LEEBRON
Kenneth T. Fibich

1401 McKinney, Suite 1800
Houston, Texas 77010

(713) 751-0025

Counsel for Plaintiff

Case No. 3AN-06-5630 CI
Page 6 of 7
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1 hereby certify that a true and correct copy of

> i Ve sgsenger on:
Plaintiff’s Final Witness List was served by messenger on

Brewster H. Jamieson

Lane Powell LL( i :
301 West Northern Lights Boulevard, Suite 301
Alaska 99503-2648

Boise, via email (boiseb@pepperlaw.com)

Plaintiff’s Final Witness List
Page 7 of 7

State of Alaska v, Eli Lilly and Company

Case No. 3AN-06-50630 Civil
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA )

Plaintiff, )

ELI LILLY AND COMPANY
Case No. 3AN-06-5630 CIV

Defendant

ORDER GRANTING PERMISSION FOR NON-RESIDENT ATTORNEY
KENNETH T. FIBICH TO APPEAR AND PARTICIPATE

IT IS HEREBY ORDERED that the Motion and Application of Non-Resident

Attorney Kenneth T. Fibich for Permission to Appear and Participate as co-counsel for

plaintff State of Alaska in the above-referenced case is GRANTED.
DATED this | T dayof +eb - 2008

BY THE COURT

/fg /i 77)

M 'fd«uc[»\
Mark Rindner
Superior Court Judge

Lty 2.2@-08
of the above wes mailed 1o
thelr addresses of record

Sanders Tanieson

sach of the following a1

e
Admlnlx!m"vq
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LANE POWELL L1«

S1

e

THIRD JUDICIAL DISTRICT AT ANCHORAG!H

ATE OF ALASKA,

Ylaintiff,

Case No. 3AN-06-05630 CI
ILLY AND MPANY, -
g A DEFENDANT’S MOTION TO )
ACCEPT OVERLENGTH TRIAL BRIEF

Defendant

COMES NOW defendant Eli Lilly and Company, by and through its counsel of

ecord, Lane Powell LLC, and hereby requests that this Court accepts its overlength trial

rief, w is being filed concurrently herewith.
Pursuant to the Uniform Pretrial Order at Section D.9, trial briefs are limited to §
5= | pages. Defendant’s trial brief is 19 pages. Due to the complexity of issues in this case as
- z vell as the large number of as yet unresolved legal issues (which are currently pending

fore the Court), the defendant’s trial brief necessarily exceeded the standard page limit,

Defendant therefore respectfully requests that the overlength trial brief be accepted

DATED this 19th day of February, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice

George A. Lehner, admitted pro hac vice

John F. Brenner, admitted pro hac vice

Andrew R. Rogoff, admitted pro hac vice

Eric J.dRulhschiId. admitted pro hac vice
an

" Brewster H. Jai

'eson, ASBA NG:
Andrea E

Je 122
- Girolamo-Welp, ASBA No, 0211044
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LANE POWELL

February 19, 2008

Avenue, Room 432

nchorage, Alaska 99501-2004

Citation of Supplemental Authority
Sate of Alaska v. Eli Lilly and Company, Case No. 3AN-06-05630 CI

File No. 9867.38

dge Rindner

1 represents defendant Eli Lilly and Company (“Lilly”) in the above-
This

letter is a citation of supplemental authority made pursuant to

7(1). The supplemental authority referred to herein relates to Lilly's
Su Brief Seeking Dismissal of the State’s Claims Pursuant to the UTPCPA
I 'd Federal Preemption (“Lilly’s Supplemental Brief™), filed February 5,
2008 ment on Lilly’s Supplemental Brief has been requested by Lilly, but
has not “heduled.
At of Lilly's Supplemental Brief in footnotes 55 and 56, Lilly cited to Levine v,
"

A2d __, 2006 WL 3041078 (Vi October 27, 2006), cert. granted, Wyeth v.
Levine, 2008 WL 161474 (U.S January 18, 2008) (No. 06-1249) for the proposition
preemption issue is soon to be decided by the United States Supreme Court,
Attached hereto is a copy of the Order granting Petition for Writ of Certiorari, which
sets forth the briefing schedule in this matter.

With respect to the same proposition of law, another

ed before the United States Supreme C
wbert & Co., 467 F.3d 85 (2d Cj
Lambert, Co. v. Kent, 128 S, Ct.

case is fully briefed and set to be
ourt on February 25, 2008: Desiano v,
r. (N.Y.) 2006); cerr. granted, Warner-
21 (September 25, 2007). Attached

Warner-L

hereto are copies

002175
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for Writ of Certiorari and the Court Calendar indicating

1d on February 25, 2008

Thank you for considering the above and the attached

Very truly yours,

LANE POWELI

/(4«» \\/)/Lf\

Brewster H .m :unn

I. Sanders, Esq. (by email)
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Page 2 of 2

Westlaw.
Page |

3018, 76 USLW 3388, 76 USLW 3391

No. 06-1249.

Thomson/West. No Claim to Orig. U.S. Govt. Works.

0021717

web2. westlaw.com/print prmL\ucum.&pr?S\':Splil&rs:“’"LW&U’Z&pl’ﬁ=HTMLE&fnz_lop&dcsli.“ 2/18/2008




Page 2 of 2

Westlaw,

Page |

.76 USLW 3154

- W 3623

Cite as: 128 S.Ct. 31, 128 S.Ct. 31 (Mem))

Lambert

LAMBERT

KENT
No. 06-1498

on/West. No Claim to Orig. U.S. Govt. Works.

002178

stlaw.com/print/printstream.aspx?rs= \‘-'LW8A()Z&duslinatiun=’alp&prf1=I-lTMLE&fn=




IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,

Plaintiff,

LI LILLY AND COMPANY, :
Case No. 3AN-06-5630 CIV
Defendant

STATE OF ALASKA’S TRIAL BRIEF FOR THE

MARCH 3, 2008 TRIAL CONCERNING LIABILITY
I'he Uniform Pretrial Order directs each party to file and serve a trial brief, not to
five pages, designed “to educate the court and the other parties of the factual and
1ssues that will arise at trial.” This court is already very well educated on the
issues in this case because of the voluminous pleadings previously submitted by
the parties, as well as the oral presentations of their attorneys. Rather than insult the
court by repeating what it already knows, the State uses this opportunity to furnish a

status report and to list the matters that are already briefed and need to be resolved for the

liability trial

As a result of discussions during the hearing on January 29, 2008, the State of

Alaska has further edited its deposition designations and reduced the number of witnesses

a's Trial Brief G i :
late of Alaska v. Elj Lilly and Company g JAN—?’:-;CG??)I(';:
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motions, followed by the in

State’s Dam

As a consequence, it is likely that the State will be able to present

IS case on

ability in six trial days

All of the trial lawyers for the State of Alaska will be present at the pretrial

o

onference on February 22, 2008

I'rial counsel will be available for any hearings the

2 3

22 and March 3, 2008, when the trial is scheduled to

sct betwee

February

he pending motions are

(a Lilly’s original summary judgment motion, on which the

court held oral
gument;

ar

(b) Lilly’s supplemental summary judg

ment motion, which the state opposed
on February 15

» and is now ripe for decision;

(c) the State’s four motions in limine;

2..9 1
Lilly’s seven motions in limine;

Jury mstructions:

objections to deposition designations; and

g objections to exhibits,

The State resp, ectfully suggests that the priorities are the summary judgment

limine motions, The in limine rulings will assist in

: ‘ Evidence Relating to the
ages or Economic Injury
f Alaska’s Trial Brief

of Alaska +

Eli Lilly and ¢ “ompany e 3AN-;)’2;;SE623 ?31?4]
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broad categories of the issues raised concerning the deposition designations
bits. The State has requested oral argument on the in limine motions.
y instruction issues can be addressed after the trial begins. The
her to agree on the package of instructions as much as possible;
but only minor issues involving proposed pretrial instructions
¢ resolved before the trial starts
) 1Cr . 4
DATED this [~/ day of February, 2008.

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff

BY 7{461_/

Eric T. Sanders
AK Bar No. 7510085

RETSON & STEELE HENDERSON & ALLEN, LLP
L. Garretson I. Scott Allen Jr.
2777 Allen Parkway, 7" Floor
Houston, Texas 77019-2133
(713) 650-6600
(801) 266-0999
FIBICH HAMPTON & LEEBRON
RICHARDSON, PATRICK, Kenneth T. Fibich
WESTBROOK & BRICKMAN, LLC 1401 McKinney, Suite 1800
H. Blair Hahn Houston, Texas 77010
Christiaan A. Marcum (713) 751-0025
David Sugg
P.O. Box
Mt. Pleasant, SC 29465

(843) 727-6500

v. Eli Lilly and Company Casehe: 3"‘”"[”2'56;0 ‘?41
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

Plaintiff,

Case No. 3AN-06-05630 CI1

ELI LILLY AND COMPANY,

Defendant

PLAINTIFF'S OBJECTIONS TO DEFENDANT’S EXHIBITS
Plaintiff hereby objects to the Defendant’s exhibits listed and described below.

EXHIBITS RELATING TO THE ADMINISTRATION OF ALASKA’S MEDICAID
PROGRAM AND MEDICAID CLAIMS DATABASE

I'hese exhibits, copies of some of which accompany these objections in Exhibit A

ereto, include

Alaska Drug Utilization
Review Committee
Memorandum - DUR
Committee Meeting
Minutes from 11/19/04
EL-2080 meeting ZYP-AK-03344 t0 03347

Plaintiff"s Objections to Defendant’s Exhibits W
State of Alaska v. Eli Lilly and Company M 3AN1;(;§.5163(}(1(|I
) € 10
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Alaska Drug Utilization
Review Commuttee
ndum - DUR
ttee Meeting
»s from 10/22/04

.’ rom: Gloria Black,
Peer Consultation
nponent of the
joral Pharmacy
M: nent System
BPMS
Email, From: Ann Swink,
+: Edits to May BPMS
Letter
Email, From: Ann Swink,
Final PowerPoint
Presentation - CNS
Presentation to Alaska
BPMS Stakeholder's
07/06
Ann Swink,
e: Reminder of Alaska
Behavioral Pharmacy
ment (BPMS)
Committee
Meeting scheduled
12/15/06 with meeting
| minutes

re

Committee, 12
Email, From

Alaska Medicaid Preferred i

Drug List PDL, Revised
05/19/04
Campana - Deposition §
Exhibit 10 - 9.18.2007
| (Alaska)
Campana - Deposition
Exhibit 11 - 9.18.2007
| (Alaska)

ZYP-AK-03348 to 03353

ZYP-AK-03526

ZYP-AK-05256 to 05257

ZYP-AK-05276 to 05294

ZYP-AK-05314 10 05324

ZYP-AK-00008 - 00166

» Defendant’s Exhibits
lly and Company

Case No. 3AN-06-5630 CI
Page 2 of 11
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eposition

182007

position
Cpositic

82007

position

18.2007

eposition

9.18.2007

Deposition
9.18.2007

JILS are 1n

I¢ orm and it is

it practicable to include
in Exhibit A

stration of Alaska’s Medicaid program, the listing of
1's preferred drug list and Medicaid claims data are simply irrelevant

this tnal which are only whether Defendant is liable for failure to

Case No. 3AN-06-5630 CI
Page 3 of 11
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risks of Zvprexa and violating Alaska’s UTCPA. In addition, the
ts' exhibits EL-3807 to 3889 on the grounds that Defendant
f those exhibits to Plaintiff and the Plaintiff is therefore unable

files are true and correct copies or whether they have

COURT PLEADINGS AND  PAPERS OTHER THAN  ANSWERS ro
INTERROGATORIES

f which accompany these objections in Exhibit B hereto,

Campana - Deposition
Exhibit 2 - 9,18.2007
(Alaska)

| Stipulation  for Partial
Dismissal 2nd Claim
Design Defect |
| 35107, Plaintiffs Memo
Describing its Claims and
| Proofs
5-7-07, Defendant's |
Response  to  Plaintiff’s |
Motion Concerning Claims ‘
| and Proofs
5-25-07, Plaintiffs Reply to I~ oo
Defendant's Response to
Plaintiff's Motion
Concerning Claims and
Proofs

T's Objections 1o Defendant’s Exhibits
e of Alaska v. Eli Lilly and Company

Case No. 3AN-06-5630 CI
Paged of 11
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> Court’s instructions

misunderstandin

31-07, Memo in Support
of Bifurcation |
Opposition n
Plaintiff's
of

11.9.07
Response 1o

Memo Support

Plaintiff's
Defendant's
Summary

Opposition to

Motion for

Defendant's
Summary
Memo in

for
and

o [

1o

for
with

Lilly's Reply

Plaintiff's Opposition
Motion

Judgment

Defendant's
Summary
Exhibits

44 is a copy of the Complaint in this action and EL-3055 is
een the parties to dismiss the Second Claim for Relief

Design Defect). Plaintiff submits that the appropriate way to

1¢ nature of the legal claims and defenses in this bifurcated trial

Admission of the Complaint and the stipulation

design defect claim may result in confusion, prejudice  or

g by the jury

Therefore, they should be excluded. Alaska R. Evid. 403;

Defendant’s Exhibits

Case No. 3AN-06-5630 CI
Page 5 of 11

and Company
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Rogers & Babler, Inc., 536 P.2d 778, 783 (Alaska 1975) (stating unsworn
»f fact in pleadings are not admissible evidence)
Defense Exhibits EL-3057 through EL-3064 comprise various motions and briefs
by both parties — i.c., the parties’ briefing regarding the nature of the claims and proofs,
;arding bifurcation and the briefing regarding Lilly's motion for summary
These exhibits should be excluded because they are not evidence; they are the
rsay statements of what they think the law and facts are and their respective
‘bout the facts and the law, Alaska Civil Pattern Jury Instruction 1.05.
those exhibits would constitute not only inadmissible hearsay but would
the province of the Court in instructing the jury as to the applicable law.
e extent one party or the other might claim that some statement about the
brief is some judicial admission, admission of the brief could result in the
1 party’s lawyer as a witness to explain what was meant in the brief
(thereby raising the specter of disqualification of counsel during the course of trial) or
result in unnecessary confusion or prejudice. Alaska R. Evid. 403. What the jury finds
as fact regarding the issue of Lilly’s liability should be determined by reference to the

evidence in contemporaneous documents and sworn testimony, not by the reading the

briefs of counsel.

Plaintiff"s Objections to Defendant’s Exhibits ;
e of Alaska v. Eli Lilly and Company e R A

Page6of 11
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i INTERNAL FDA DOCUMENTS

h accompany these objections in Exhibit C hereto,

Kathenne

Pharm,D, Division

Risk Evaluation re
Post-Marketing | FDACDERO0O1147
lanzapine FDACDEROO1170

Evaluation of
Data re
hotics  association | FDACDER0O1771
FDACDEROO1784
and Evaluation of
Data Completed by
rard Boehm re: Zyprexa
Antipsychotics
with DM
on two
pidemiological studies, re
ysis of blood glucose | FDACDER002154
| FDACDERO002168
and Evaluation of
| Data Completed by
rd Boehm re: Zyprexa | FDACDER002169
ociation with DM | FDACDERO002182
view and Evaluation of
| Data re
Antipsychotics  association | FDACDER002189
| with DM | FDACDER002201
Review of Clinical Data by F
Gerard Boehm re: Lilly re-
analysis of data pertaining | FDACDER002506
to blood glucose FDACDER002508

s Exhibits

Company

Case No. 3AN-06-5630 CI
Page7of 11
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Review of Clinical Data by

Gerard Boehm re: review of

spontaneous reports glucose
dysregulation
I INDA Review re: Published
studies of the relationship
atypical
and

between
antipsychotics
diabetes/hyperglycemia

Paul Andreason Review and |

Evaluation of clinical data

recommending approval of

Zyprexa for schizophrenia
| Gerard Boehm's review
Dr 06/25/03
Literature on the
between
glucose

Mosholder's

Review

relationship

and

| abnormalities
Memo, From:
Mosholder, T'o:
Katz, Subject:
Literature

atypicals

Andrew
Russel
Consult-

concerning the issue of

diabetes
mellitus/hyperglycemia
associated with the atypical
| antipsychotic drugs -
Gerard Boehm, FDA review
of Clinical Data regarding
antitypical  antipsychotics

of |

review |

| FDACDER002551

| and diabetes h)pgr&l_vpﬁcnlia‘

[
FDACDER002509
FDACDER002517

FDACDER003158
| FDACDER003170

FDACDER000247
FDACDER000449

FDACDER002701
FDACDER002705
|

\
\

| FDACDER002534

FDACDER003158
FDACDER003170

I'hese documents comprise various internal FDA memos bearing what appear to

be FDA b

1ifT"s Objections to Defe:
f Alaska v

lant’s Exhibits
Eli Lilly and Company

ates stamps and were purportedly obtained by Lilly through a Freedom of

Case No. 3AN-06-5630 CI
Page 8 of 11
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antipsychotic drugs. Even
inadmissible as hearsay

they

Information Act request

ntiff

L4

The memos review and evaluate clinical data prov ided to FDA

llv and other drug manufacturers, adverse event reports to the agency by Lilly and

published medical literature regarding Zyprexa and other atypical

es and
I assuming that the documents are authentic they are clearly
and since they purport to describe and evaluate other documents,
wre riddled with hearsay within hearsay. Alaska R. Evid. 805; Snyder v. Foote, 822
1360 (Alaska 1991). Moreover, there is nothing on the face of these
1y other evidence the State is aware of demonstrating that these internal
nents were provided by the agency to Lilly prior to this litigation and thus they

» admissible as notice to Lilly or evidence of its state of mind.

FDA CORRESPONDENCE WITH JANSSEN PHARMACEUTICAL

e exhibits, copies of which accompany these objections in Exhibit D hereto,

04/19/04 Letter from FDA re
Risperdal 11/10/03 Dear Healthcare
Provider (HCP) Letter (letter | ZYMSC000290
| attached) L ‘ SC000297
FDA 4/19/04 Warning Letier: {o| FEaER 4
Janssen Pharmaceutica, Inc., at
http://www.fda.gov/Cder/wam/2004/ | Publicly available
| 12195Risperdal.pdf ! document

s Objections to Defendant’s Exhibits
of Alaska v. Eli Lilly and Company B 3AN;06'533$$:
) age 9 o

002192




e

These exhibits are both copies of an April 19, 2004 letter from FDA to Janssen

ceutica asserting that a November 10, 2003 letter from Janssen to Healthcare
.rs made false or misleading statements in that it claimed that Risperdal, another
ychotic drug, was not associated with an increased risk of diabetes when
mpared to patier ed with conventional antipsychotics and that Risperdal was
lower risk of diabetes than some other atypical antipsychotics. The

iits that evidence purporting to demonstrate that another drug company made
nisleading statements about the safety of its drug is not relevant or admissible on

to whether Lilly is liable for its conduct regarding Zyprexa.

g reasons, the Plaintiff objects to the Defendant’s Exhibits listed

/ day of February, 2008.

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff

Sanders
AK Bar No. 7510085

s to Defendant’s Exhibits

Eli Lilly and Company Case No. 3AN-06-5630 Cl

Page 10 of 11
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GARRETSON & STEELI

tthew L. Garretson

'
1a

Joseph W. Steele

David C. Biggs

5664 South Green Street
Salt Lake City, UT 84123
(801)

266-0999

ircum
). Box 7
SC 29465
SO
iff
Lertificate of Service

erufy that a true and correct copy of

Plaintiff’s Objections to Defendant’s Exhibits
Vas Ser 1 by 5 ron

1esse

eson

Lights Boulevard. Suite 301
99503-2648

Barry Boise, via em.

s o ail ( !‘suw:h«;lps‘ﬁpcrlz!,\,\;sgn)
epper amiiton

By |
Date

g

s

1 10 Defendant’s Exhibits
Eli Lilly and Company

HENDERSON & ALLEN

I'. Scott Allen Jr.

2777 Allen Parkway, 7" Floor
Houston, Texas 77019-2133
(713) 650-6600

Counsel for Plaintiff

FIBICH HAMPTON & I EEBRON
Kenneth T. Fibich

1401 McKinney, Suite 1800
Houston, Texas 77010

(713) 751-0025

Counsel for Plaintiff

Case No. 3AN-06-5630 (]
Page 11 of 1]
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correct copy of State of Alaska’s Trial Brief was served

Barry Boise, via email
(boiseb@pepperlaw.com)
its Blvd., Ste. 30 Pepper Hamilton

FELDMAN ORLANSKY
& Sa

01

Case No. 3AN-06-5630 C1
Page 4 of 4
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HE SUPERIOR COURT FOR THE STATE OF ALASKA

INT

THIRD JUDICIAL DISTRICT AT ANCHORAGE

Case No. 3AN-06-5630 CIV

STATE OF ALASKA’'S OBJECTIONS TO
JURY INSTRUCTIONS PROPOSED BY ELI LILLY

INTRODUCTION
met and conferred regarding the proposed jury instructions. They
r exceptions, regarding the “boiler plate” instructions, and the
g a clean set of those instructions, without number or citation, for

following paragraphs set forth the State’s objections to Lilly’s

Lilly Instruction 14: The State’s Instruction 17 and Lilly’s Instruction 14 both
losely track Alaska Civil Pattern Jury Instruction 2.01, which is intended to be the first

ruction read post-trial. The State added a paragraph that states: “I gave you some

The agreed-on instructions accept (as written or with minor modifications) the

State’s Proposed Instructions 1-4, 7-16, 18-22. and 27-31; these re

place Lilly’s Proposed
Instructions 1-13, 15, 18-20, 26-27, 30, 33, 53-56,

ons 10 Jury Instructions Proposed by Eli Lilly Case No. 3AN-06-5630 CI
y and Company Page 1 of 12
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

instructions at the start of the trial, too. I will not repeat them now, but you will have a

copy of them when you deliberate.” Lilly objects to the State’s addition, because Lilly

wants the court to repeat all the instructions that Part 2 of the Alaska Civil Pattern Jury

Instructions proposes for repetition. The State objects to Lilly’s approach because it

makes the post-trial instructions unnecessarily long. The State asks the court not to
repeat instructions post-trial, and to use the State’s Instruction 17, instead of Lilly’s
Instruction 14, to introduce the post-trial instructions.

Lilly Instruction 16: Lilly has included the pattern instruction regarding the use of
pronouns. The State objects to giving this instruction as unnecessary. The instructions
are drafted not to include pronouns wherever possible.

Lilly Instruction 17: This instruction is an introduction to the State’s claims.
The State has the following objections: (1) The substantive instructions, addressing the
claims and elements in this case, should consistently use the parties’ names (“State” and
“Lilly”) rather than “plaintiff” and “defendant” or “State” and “defendant,” as this
proposal does. (2) The instructions should not say “In order to recover,” because all
parties are agreed that recovery of damages is not in issue in this case. (3) The
instruction should not use the phrase “preponderance of the evidence” because the
remaining instructions are not drafted using that phrase. (4) Most important, the
instructions should not be phrased in terms of the State’s requirement to prove Zyprexa is

State of Alaska’s Objections to Jury Instructions Proposed iLi
posed by Eli Lill &
State of Alaska v. Eli Lilly and Company A </ e 3“%?126521;02‘?21
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

a “defective product.” In this case, where the issues solely concern deceptive labeling

and promotion, and not the quality of the product as such, the use of the lawyers’ term

“defective product” is unnecessarily confusing. The State does not need to prove
Zyprexa is a “defective product” in the way that laypeople will understand that phrase.
The State has drafted instructions that accurately describe the elements of the claims,
without ever needing to use the term “defective product.” The State did not draft a post-
trial instruction that specifically introduces the State’s two claims, because, with only two
claims, no such introduction seems necessary; the State does not object in concept to an
introductory instruction and appends “Lilly Instruction 17 — Revised” as an example of
an introductory instruction it would accept.

Lilly Instruction 21: Lilly repeats, for an end-of-trial instruction, the pattern
instruction on credibility of witnesses, which the court will read, by agreement of the
parties, before the testimony. The State prefers to shorten the package of instructions and
not to have the court repeat instructions. As discussed above, State’s Instruction 17 was
drafted to be read after the evidence to remind the jury that the instructions read before
the trial still apply.

Lilly Instruction 22: Lilly has included Alaska Civil Pattern Jury Instruction
2.09 telling jurors not to give any extra weight to a witness with a prominent position in
the community. The State objects as unnecessary; the instruction package would be

State of Alaska’s Objections to Jury Instructions Proposed by Eli Lill s
State of Alaska v. Eli Lilly and Company % R el 3ANI;?1§;5§’ :23" f'}
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

L4

unwieldy if the court were to instruct jurors on everything they should not consider.
There is no reason to single this one out.

Lilly Instruction 23: This proposed instruction tells the jurors that the State and
Lilly as a corporation are equal before the law and that jurors should not be influenced by
the “status of the parties.” The State objects as unnecessary.

Lilly Instruction 24: This is another repeated instruction, similar to Lilly
Instruction 21. The State objects to repeating instructions, for the reasons stated in
response to Lilly’s Instruction 21.

Lilly Instruction 25: This is another repeated instruction. The State prefers that it
not be given a second time, for the reasons stated with respect to Lilly Instruction 21.

Lilly Instruction 28: This is another repeated instruction. The State prefers that it
not be given a second time, for the reasons stated with respect to Lilly Instruction 21.

Lilly Instruction 29: Lilly has inserted the pattern instruction regarding
stipulations and binding admissions. This is obviously an instruction to be reconsidered

at the close of evidence, but the State has rarely found such an instruction to be helpful.

Lilly Instruction 31: Lilly proposes the pattern instruction on failure to present
evidence. The commentary indicates that this is a disfavored instruction, because, under

current discovery practices, most evidence, both documents and witnesses, are equally

State of Alaska’s Objections to Jury Instructions Proposed b Eli Li
State of Alaska v. Eli Lilly and Company 3 R Cose T S

Page 4 of 12
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

@ [ 4

available to both sides. The State objects to this instruction for the grounds stated in the

commentary.

Lilly Instruction 32: Lilly proposes the standard instruction regarding unsworn
oral admissions of a party. In advance of trial, this instruction appears unnecessary, or at
most a comment on an isolated piece of evidence, and the State therefore objects. If
unsworn oral admissions made by a party in fact become prominent at the trial, then the
State likely would withdraw its objection.

Lilly Instruction 34: The State objects to this lengthy instruction about the FDA
approval process. It puts too much focus on one part of the process, and thus is not a
complete and impartial statement of the law that applies in this trial. As this court knows
from previous briefing, this case is about the information that Lilly did not provide to the
FDA, and the warnings that Lilly was free to offer on its own initiative after the FDA
approved the first labeling. A full and fair instruction would equally stress a drug
company’s obligation to provide complete and accurate information to the FDA, and the
ability — and obligation — of a company to strengthen warnings even without waiting for
FDA approval. The State is willing to participate in attempting to draft a shorter and

more neutral instruction, if the court determines that some kind of instruction about the

FDA process should be given.

State of Alaska’s Objections to Jury Instructions Proposed by Eli Li
State of Alaska v. Eli Lilly and Company g e e BANI;?iZ;S§3(:'1C'}
of 12
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

P

Lilly Instruction 35: The State objects to this proposal for the same reasons as set

forth with respect to Lilly Instruction 34. Moreover, the last paragraph of this proposal is
misleading, if not inaccurate. ~FDA regulations unquestionably permit a drug
manufacturer to add new warnings without prior FDA approval — a process Lilly used.

Lilly Instruction 36: The State objects to this proposal for the same reasons as
Lilly Instructions 34 and 35: it focuses on only part of the FDA regulatory process — the
part that serves Lilly’s interests — and ignores the provisions that permit a drug
manufacturer to promulgate new warnings without prior approval from the FDA.

Lilly Instruction 37: The State does not object to the substance of this instruction
defining “off-label.” The State expects that, if this instruction is used, the quotes will be
deleted from the text. The State has suggested a definition of “off-label” be given before
the evidence, and repeating such an instruction may not be necessary.

Lilly Instruction 38: The State agrees that this proposed instruction accurately
states the law, but objects to the combination of Lilly’s Proposed Instructions 38-39
because they collectively place too much emphasis on the lawfulness of physicians’ off-
label prescriptions. Emphasis on the lawfulness of off-label prescribing distorts the
points actually in issue in this case. The State attaches one instruction, to which it would

not object, as an alternative to Lilly’s Proposed Instructions 38-39.

State of Alaska’s Objections to Jury Instructions P

4 roposed by Eli Lill
State of Alaska v. Eli Lilly and Company i e

Case No. 3AN-06-5630 CI
Page 6 of 12
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819
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Lilly Instruction 39: The State has no objection to the first sentence of this

proposed instruction, but prefers the combined revised instruction it prepared as an
alternative because it is simpler and clearer. The State objects to the second paragraph.
There is no reason to discuss a drug company’s First Amendment rights as part of an
instruction designed to guide the jury’s deliberations in this case. The State might not
object to an instruction that included the concept that a company may provide
information about off-label uses in response to specific questions seeking that
information — although, as a rule, it is not the role of the jury instruction package to
advise the jury of everything that a drug company may do legally.

Lilly Instruction 40: The State objects to this instruction. As noted earlier, the
State believes it is unnecessarily confusing to instruct the jury on the concept of a
“defective product” when the trial will not concern the defects in the product, but only the
defects in the labeling, advertising, and promotion of the drug. The State’s Instruction 23
offers a more appropriate and simpler introduction to the State’s defective warning
claims.

Lilly Instruction 41: The State objects to this instruction because of its focus on
the “defective product” concept. The State’s Instruction 23 offers a simpler, more

appropriate way to define adequate warnings for the circumstances in this case.

State of Alaska’s Objections to Jury Instructions Proposed by Eli Lilly

State of Alaska v. Eli Lilly and Company Cesstin. M

Page 7 of 12
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819
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Lilly Instruction 42: The State does not object to an instruction on the “scientific
unknowability” defense provided (a) the instruction makes clear that the defendant has
the burden of proof on this affirmative defense (currently no instruction in the package
that Lilly proposes contains this shifting burden of proof) and (b) Lilly presents evidence
from which a reasonable juror could find the affirmative defense was established. The
State objects to the wording of this instruction because, as with the others to which the
State has objected, it relies on the “defective product concept.”

Lilly Instruction 43: The State objects to this instruction on a number of grounds.
First, the State’s claims do not end in 2003. The State specifically contends that Lilly
committed common law and UTPA violations with respect to its Zyprexa marketing until
2007, when Lilly finally introduced the new labeling mandated by the FDA. Second, as
noted repeatedly, the State objects to instructions that rely on the terminology of a
“defective product” rather than focusing on defective labeling and promotions. Third,
while the State does not object in principle to an instruction that accurately summarizes
its claims, such an instruction may not be necessary — and it may avoid subsequent
disputes on the exact wording of an instruction to use a model such as State’s Instruction
23.  Fourth, the listing of the three lettered principles (a-c at the end of this proposal)

contains too much advocacy for the defense position; these points may be made by

State of Alaska’s Objections to Jury Instructions Proposed by Eli Lilly

State of Alaska v. Eli Lilly and C ompany CoseNo. SAR IS

Page 8 of 12
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Lilly’s attorneys in closing argument but the instructions must be more neutral and not
emphasize the defense rather than plaintiff’s theories of the case.

Lilly Instruction 44: The State objects to this instruction. It describes only part
of the FDA regulatory scheme and therefore is not a balanced statement of the law. Lilly
should be permitted to argue its perspective on the significance of FDA-approved
labeling — and the State will argue its perspective. The court’s instructions should not
adopt either perspective.

Lilly Instruction 45: The State objects to this instruction and requests that the
court give State Instruction 26 instead. Lilly’s version tracks complicated statutory
language, not all of which has any application to this case; it is unnecessarily confusing.
The State’s Instruction 26 edits the statutory language to delete portions that are
irrelevant to this case; it also includes language based on AS 45.50.471(b)(48), which
Lilly’s proposal omits.

Lilly Instruction 46: The State does not object substantively to this instruction,
but questions whether it is necessary or helpful to the jury in any way. Lilly advised that
it had no objection to the State’s Instruction 24 which does not define trade or commerce
and simply observes there is no dispute that Lilly is engaged in trade or commerce.

Lilly Instruction 47: The State objects to this instruction as unnecessarily

complicated, but does not object to the concept of instructing the jury to consider the

State of Alaska’s Objections to Jury Instructions Proposed by Eli Lill
State of Alaska v, Eli Lilly and Company ¥ s i 3AN1;2§;SS::OI' (1:21
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UTPA claims separately. The State submits a proposed simpler version to which it
would not object. The State specifically objects to the part of Lilly’s Instruction that
refers to “any specific intent, plan or motive” because specific intent, plan, and motive
need not be proved for most of the UTPA violations.

Lilly Instruction 48: The State does not object in principle to an instruction that
accurately summarizes its UTPA claims. The State reserves the right to object to any
subsequent proposal that adds language purporting to describe the State’s UTPA claims.

Lilly Instruction 49: The State does not object to this instruction
substantively, but this instruction may be redundant and unnecessary if the court adopts
the State’s Instruction 6 or another pre-trial instruction that explains that damages are not
at issue in this trial. The State believes that concept should be conveyed before the trial
begins.

Lilly Instruction 50: The State objects to instructing the jury on comparative
negligence. The Supreme Court in State v. Anchorage-Nissan, Inc., 941 P.2d 1229,
(Alaska 1997), held that comparative negligence claims may not be asserted against the
State where the effect of the assertion is to challenge the State’s discretion in when and
how to enforce its consumer protection laws. The starting point for any negligence claim
is duty, and the State has no duty to defendants to act non-negligently; consequently, the

State cannot have acted negligently.

State of Alaska’s Objections to Jury Instructions Proposed by Eli Lil
State of Alaska v. Eli Lilly and Company 2 s s 3A§;§g-lsgi(; (1:21
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Lilly Instruction 51: The State does not object to this instruction, though is may
be redundant and unnecessary if the court adopts the State’s Instruction 32 as a way to
introduce the Special Verdict form at the very end of the instructions. Lilly has advised
that it does not object to the State’s Instruction 32 with minor revisions agreed-to by the
parties.

Lilly Special Verdict Form: During the parties’ conference on jury instructions,
Lilly’s counsel advised that they believed that the Special Verdict form should be drafted
during the trial, taking account of the evidence as it is presented. The State’s attorneys
tend to agree and therefore do not critique Lilly’s proposed verdict form at this time. To
the extent that objected-to instructions are reflected in the proposed verdict form (such as
with respect to comparative negligence), the State incorporates its prior objections.

DATED this |4 _day of February, 2008.

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff

e

Eric T. Sanders
AK Bar No. 7510085

State of Alaska’s Objections to Jury Instructions P: Eli Li
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GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

David C. Biggs

5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999
Counsel for Plaintiff

RICHARDSON, PATRICK,
WESTBROOK

& BRICKMAN, LLC
H. Blair Hahn
Christiaan A. Marcum
David Suggs
P.O. Box 1007
Mt. Pleasant, SC 29465
(843) 727-6500
Counsel for Plaintiff

Certificate of Service

T. Scott Allen Jr.
HENDERSON & ALLEN, LLP
2777 Allen Parkway, 7™ Floor
Houston, Texas 77019-2133
(713) 650-6600

Counsel for Plaintiff

Kenneth T. Fibich

FIBICH HAMPTON & LEEBRON,
LLP

1401 McKinney, Suite 1800
Houston, Texas 77010

(713) 751-0025

Counsel for Plaintiff

I hereby certify that a true and correct copy of
State of Alaska’s Objections to Jury Instructions
Proposed by Eli Lilly was served by messenger on:

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.com
Pepper Hamilton
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Lilly Instruction 17 — Revised by the State
In this case, the State’s claims against Lilly are based on two separate

theories. These theories are:

(1)  that Lilly failed to adequately warn of the risks of using Zyprexa;
and

that Lilly violated the Alaska Unfair Trade Practices and Consumer

Protection Act.

I' will instruct you separately on these two theories, and you must decide each

theory separately.

Attachment to State of Alaska’s Objections to
Jury Instructions Proposed by Eli L
L y El Lill
State of Alaska v, Eli Lilly and Compn);n' SR 3AN‘?>6-5630 ..
i age | of 3
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Lilly Instruction 38-39 Combined — Revised by the State

It is legal for doctors to prescribe FDA-approved drugs for off-label uses.

However, it is illegal for a drug manufacturer to market or promote a drug for any

off-label uses.

Attachment to State of Alaska’s Objections to

Jury Instructions Proposed by Eli Lil Case No. 3AN-06-5630
5 Y
State of Alaska v. Eli illy an ()mpllyn\’ 3 B 2 ()Cil
Alask Eli L d ( Page f
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Lilly Instruction 47 — Revised by the State

The State alleges that Lilly violated the Unfair Trade Practices and

Consumer Protection Act in a number of different ways. You are to decide

separately whether Lilly committed each alleged violation.

For each alleged violation, you must determine whether it is more likely
true than not true

(1) that the facts claimed by the State actually happened; and

2) that those facts constitute an unfair or deceptive act.

Attachment to State of Alaska’s Objections to
Jury Instructions Proposed by Eli Lilly

State of Alaska v. Eli Lilly and Comniry) Case No. 3AN-06-5630 CI

002209 Page 3 of 3




Telephone

STATE OF ALASKA, N""

| ELI LILLY AND COMPANY,

|

V.

> .

‘“’4;’@0,,)_
IN THE SUPERIOR COURT FOR THE STATE OF ALASKAF Ry TZ;’Z?@/CO
i MRy %
THIRD JUDICIAL DISTRICT AT ANCHORAGE T 69]9 ?o_,,sf_g
N, 200‘7 /
e

o
vy,

Plaintiff,

Case No. 3AN-06-05630 CI

DEFENDANT’S OBJECTIONS
TO PLAINTIFE’S EXHIBITS

Defendant.

Defendant Eli Lilly and Company (“Lilly”) hereby objects to Plaintiff’s exhibits for
use in Phase I of the trial in the above-captioned matter on the grounds set forth in Exhibit A,
attached hereto. Some exhibits included herein are also subject to outstanding Motions in

ke o 1 |
Limine before this Court.

" Those exhibits are noted as follows:

M.LL. regarding Foreign Regulatory Actions = Defendant Eli Lilly and Company’s Motion
in Limine to Exclude References to Foreign Regulatory Action

M.LL. regarding Profits and Price = Defendant Eli Lilly and Company’s Motion in Limine to
Exclude Evidence Relating to Defendant’s Profiis, Net Worth and the Price of Zyprexa

M.LL. regarding Alleged Damages = Defendant Eli Lilly and Company’s Motion in Limine
tlo.ljxclu e Evidence Relating to the State of Alaska’s Alleged Damages or Economic
njury

M.LL. regarding Recent Regulatory Events = Defendant Eli Lilly and Company’s Motion in
Limine to Exclude References to Recent Regulatory Communications and Developments

M.LL. regarding Other Lilly Litigation = Defendant Eli Lilly and Com any’s Motion in
Limine to Exclude Evidence Relating to Other Litigation Involving the Defendant

M.LL. regarding Call Notes = Defendant Eli Lilly and Company’s Motion in Limine to
Exclude Testimony and Call Notes of Non-Alaska Based Sales Representatives

M.LL. regarding NY Times Articles = Defendant Eli Lill and Company’s Motion in Limi
to Exclude Evidence Relating to New York Times )/I\rticles s o

M.LL. regarding State’s Expert Testimony = Defendant Eli Lilly and C ¢ ion i
Limine to Exclude Certain Testimony of the State’s Expertys T
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Lilly reserves the right to object to these exhibits, and any others that may be
introduced by Plaintiff, under the Alaska Rules of Evidence or any other applicable rule of

law. based on this Court’s rulings or the purposes for which Plaintiff seeks to use the exhibits

at trial.
DATED this 19th day of February, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice

George A. Lehner, admitted pro hac vice

John F. Brenner, admitted pro hac vice

Andrew R. Rogoff, admitted pro hac vice

Eric J. Rothschild, admitted pro hac vice
and

LANE POWELL LLC

Attorneys fpr Defendant

«

Bfewster H. Jamjééon, ASBA No. 84TT122
Andrea E. Girol#¢mo-Welp, ASBA No. 0211044

le 907.276.2631

on February 19, 2008, a copy of
as served by hand on:

9
-
-
=)
-
=
=
=

¥/,

: N
0035/1 63523

Telephone 907.2

Defendant’s Objections to Plaintiff’s Exhibi
1 its
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CIn
Page 2 of 2
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EXHIBIT A
DEFENDANT’S OBJECTIONS TO PLAINTIFF’S EXHIBITS

[Plaintiff’s Exhibit Objection(s)
[ Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 00018 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
Compound Exhibit
[ Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 00019 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
| Zyprexa MDL Plaintiffs’ | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Exhibit No 00195 Hearsay (Alaska R. Evid. 801, 802)
| Zyprexa MDL Plaintiffs’ |
Exhibit No 00212
[ Zyprexa MDL Plaintiffs” | Relevance (Alaska R. Evid. 401, 402)
Exhibit No 00229 Foundation (Alaska R. Evid 602, 901)
[ Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 00274 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Zyprexa MDL Plaintiffs’ | Relevance (Alaska R. Evid. 401, 402)
| Exhibit No 00284 Foundation (Alaska R. Evid 602, 901)
Authentication (Alaska R. Evid 901, 902)
| Zyprexa MDL Plaintiffs’ | M.LL. regarding Foreign Regulatory Actions
Exhibit No 00320 Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Zyprexa MDL Plaintiffs” | Not relevant (Alaska R. Evid. 401, 402)
Exhibit No 00439 Foundation (Alaska R. Evid 602, 901)
Zyprexa MDL Plaintiffs’ | Foundation (Alaska R. Evid. 602, 901)
Exhibit No 00509
Zyprexa MDL Plaintiffs’
| Exhibit No 00775
| Zyprexa MDL Plaintiffs’
@bil No 00778
| Zyprexa MDL Plaintiffs’
Exhibil No 00778

Defendant’s Objections To Plaintiff’s Exhibits EXHIBIT A

Page 1 of 34
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Plaintiff’s Exhibit | Objection(s)

Zyprexa MDL Plaintiffs’ | Hearsay (Alaska R. Evid. 801, 802)

Exhibit No 00858

Zyprexa MDL Plaintiffs’ | Hearsay (Alaska R. Evid. 801, 802)

Exhibit No 00918 Compound Exhibit

Zyprexa MDL Plaintiffs’ | Hearsay (Alaska R. Evid. 801, 802)

Exhibit No 00918 | Compound Exhibit

Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)

Exhibit No 00925 | Hearsay (Alaska R. Evid. 801, 802)

Best Evidence Rule (Alaska R. Evid. 1000-1003)

| Zyprexa MDL Plaintiffs’ | Hearsay (Alaska R. Evid. 801, 802)

Exhibit No 00927 | Foundation (Alaska R. Evid. 901)

| Not Authenticated (Alaska R. Evid. 901, 902)

k/i_\’prcxu MDL Plaintiffs’ | Hearsay (Alaska R. Evid. 801, 802)

Exhibit No 00929 | Foundation (Alaska R. Evid. 901)

Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)

Exhibit No 00942
| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
: Exhibit No 00946 Prejudicial, Confusing, Waste of Time (Alaska R. Evid, 403)
| Hearsay (Alaska R. Evid. 801, 802)
! Foundation (Alaska R. Evid. 901)
3 Zyprexa MDL Plaintiffs” | Not Relevant (Alaska R. Evid. 401, 402)
| Exhibit No 00985 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Trade Secret (Alaska R. Evid. 508)
| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
| Exhibit No 00987 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
; Zyprexa MDL Plaintiffs’ | Compound Exhibit
LExhibil No 00988
i Zypx_’e:\:a MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)

Exhibit No 00990 Prejudicial, Confusing, Waste of Time (Alaska R. Evid, 403)
Hearsay (Alaska R. Evid. 801, 802)
Not a Complete Document

Defendant’s Objections To Plaintiff’s Exhibits EXHIBIT A

Page 2 of 34

002213




>

Plaintiff’s Exhibit

Objection(s)

Zyprexa MDL Plaintiffs’

Exhibit No 00991

| Hearsay (Alaska R. Evid. 801, 802)

| Zyprexa MDL Plaintiffs’

Exhibit No 00995

‘ Not a Complete Document

Zyprexa MDL Plaintiffs’

Exhibit No 00998

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Zyprexa MDL Plaintiffs’

Exhibit No 01061

Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

[ Zy prexa MDL Plaintiffs’

| Exhibit No 01063

| Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Foundation (Alaska R. Evid. 901)

[ Zyprexa MDL Plaintiffs’

| Exhibit No 01067

| Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

[ Zyprexa MDL Plaintiffs’

| Exhibit No 01068
[

' Zprcxa MDL Plaintiffs’

| Exhibit No 01074

| Zyprexa MDL Plaintiffs’

| Exhibit No 01077

‘ Zyprexa MDL Plaintiffs’

| Exhibit No 01079

| Zyprexa MDL Plaintiffs’

Exhibit No 01081

; Zyprexa MDL Plaintiffs’

Exhibit No 01110

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Not a Complete Document

Not Relevant (Alaska R. Evid., 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

‘ Not Relevant (Alaska R. Eyid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

M.LL. regarding Profits and Price
" Not Relevant (Alaska R. Evid, 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Not Relevant (Alaska R. Evid. 401, 402)
’ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Foundation (Alaska R. Evid. 901)
| Not Authenticated (Alaska R. Evid. 901, 902)

EXHIBIT A
Page 3 of 34
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Plaintiff’s Exhibit

| Objection(s)

Zyprexa MDL Plaintiffs’
Exhibit No 01111

| Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa MDL Plaintiffs’
Exhibit No 01145

Not Relevant (Alaska R. Evid. 401, 402)

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)
Not a Complete Document

Zyprexa MDL Plaintiffs’
Exhibit No 01164

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Character Evidence (Alaska R. Evid. 404)

‘ Subsequent Remedial Measures (Alaska R. Evid. 407)

| Hearsay (Alaska R. Evid. 801, 802)

| Foundation (Alaska R. Evid. 901)

[ Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa MDL Plaintiffs’

| Exhibit No 01169
|

|
?'prcxa MDL Plaintiffs’
Exhibit No 01213

—_— -
Zyprexa MDL Plaintiffs’

| Exhibit No 01215

r\,u
| Zyprexa MDL Plaintiffs

| Exhibit No 01217

;‘\
| Zyprexa MDL Plaintiffs’

| Exhibit No 01291
| Zyprexa MDL Plaintiffs’
| Exhibit No 01301

Zyprexa MDL Plaintiffs’
Exhibit No 01345

Defendant’s Objections To Plaintiff’s Exhibits

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid, 403)
Character Evidence (Alaska R. Evid. 404)

[ Not Relevant (Alaska R. Evid. 401, 402)
Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid., 901)
Compound Exhibit

Not Relevant (Alaska R. Evid. 401, 402)

Not a Complete Document

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Compound Exhibit

Hearsay (Alaska R. Evid. 801, 802)

Foundation (Alaska R. Evid. 901)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Hearsay (Alaska R. Evid. 801, 802)

Foundation (Alaska R. Evid. 901)

EXHIBIT A
Page 4 of 34
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Plaintiffs Exhibit [ Objection(s) o
. Zyprexa MDL Plaintiffs” | Foundation (Alaska R. Evid. 901) —'
{ Exhibit No 01349 | Not Authenticated (Alaska R. Evid. 901..902)
‘ Zyprexa MDL Plaintiffs’ | M.LL. regarding Foreign Regulatory Actions

Exhibit No 01408 Hearsay (Alaska R. Evid. 801, 802)

| Not a Complete Document
‘ Compound Exhibit
Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 01419 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)
| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 01440 | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)
“ Not a Complete Document
ﬁﬁ&ﬁmﬁ?ﬁﬁﬁ?ﬁ%ﬁﬁiﬂﬂJEEWEQE?@T_A_‘*_“_—__M—
:xhibit No 01449

i Not a Complete Document
prexa MDL IT}m!Tlﬁ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Exhibit No 01451 | Hearsay (Alaska R. Evid. 801, 802)

| Nota Complete Document

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

_f Not a Complete Document

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Subsequent Remedial Measures (Alaska R. Evid. 407)

| Hearsay (Alaska R. Evid, 801, 802)

Hearsay (Alaska R. Evid, 801, 802)

Foundation (Alaska R. Evid. 901)

Best Evidence Rule (Alaska R, Evid. 1000-1003)

Hearsay (Alaska R. Evid. 801, 802)

Not a Complete Document

Not Relevant (Alaska R. Evid. 401, 402)

Foundation (Alaska R. Evid. 901)

o el AT
Zyprexa MDL Plaintiffs’
Exhibit No 01452

| Zyprexa MDL Plaintiffs’
Exhibit No 01453

Zyprexa MDL Plaintiffs’®
Exhibit No 01456

Zyprexa MDL Plaintiffs
Exhibit No 01476

Zyprexa MDL Plaintiffs’
Exhibit No 01480

Defendant’s Objections To Plaintiff’s Exhibits EXHIBIT A

Page 5 of 34
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Plaintiff’s Exhibit Objection(s)
T\prexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402) .
Exhibit No 01586 | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Foundation (Alaska R. Evid. 901)
| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 01602 ‘ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Foundation (Alaska R. Evid. 901)
Not a Complete Document
[ Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 01603 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Not a Complete Document
| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R, Evid. 401 402)
Exhibit No 01604 | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Hearsay (Alaska R. Evid. 801, 802)
“ Foundation (Alaska R. Evid. 901)
Not a Complete Document
Compound Exhibit

\‘\Zprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)

Exhibit No 01605 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Hearsay (Alaska R. Evid. 801, 802)
| Foundation (Alaska R. Evid. 901)
i Not a Complete Document

H‘/._\‘prexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)

Exhibit No 01855 [‘ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Lay Witness Opinion (Alaska R. Evid. 701)
Foundation (Alaska R. Evid. 901)
| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 01857 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Zypre;a MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 01858 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Zyprexa MDL Plaintiffs® Not Relevant (Alaska R. Evid. 401, 402)

Exhibit No 01892 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

] Foundation (Alaska R. Evid. 901)

Defendant’s Objections To Plaintifps Exhibits TALIBIB S

Page 6 of 34
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[ Plaintiff’s Exhibit

Exhibit No 01925

Exhibit No 01926

Zyprexa MDL Plaintiffs’

Objection(s)
Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)

Exhibit No 01960

[ Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Exhibit No 01961

[ Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Exhibit No 01962

[ Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

‘ Exhibit No 02001

Zyprexa MDL Plaintiffs’

| Not Relevant (Alaska R. Evid. 401, 402)
Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)

| Exhibit No 02011

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Lay Witness Opinion (Alaska R. Evid. 701)

Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

Exhibit No 02133

Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)

Exhibit No 02197

Zyprexa MDL Plaintiffs’

| Not Relevant (Alaska R. Evid. 401, 402)
; Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Exhibit No 02227

Zyprexa MDL Plaintiffs’

‘ Lay Witness Opinion (Alaska R. Evid. 701)
Hearsay (Alaska R. Evid. 801, 802)
| Not a Complete Document

i Exhibit No 02244

Zyprexa MDL Plaintiffs’

| Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Zyprexa MDL Plaintiffs’

Hearsay (Alaska R. Evid. 801, 802)

Exhibit No 02368 Foundation (Alaska R. Evid. 901)
‘ Zyprexa MDL Plaintiffs’ Hearsay (Alaska R. Evid. 801, 802)
‘ Exhibit No 02441

Foundation (Alaska R. Evid. 901)

Defendant’s Objections To Plaintiff’s Exhibits
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Plaintiff’s Exhibit

Objection(s)

Exhibit No 02476

Zyprexa MDL Plaintiffs’

M.LL. regarding Foreign Regulatory Actions

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Subsequent Remedial Measures (Alaska R. Evid. 407)

Lay Witness Opinion (Alaska R. Evid. 701)

Hearsay (Alaska R. Evid. 801, 802)

Foundation (Alaska R. Evid. 901)

Exhibit No 02547

| Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)
Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)

i Not Authenticated (Alaska R. Evid. 901, 902)

Exhibit No 02588

| Zyprexa MDL Plaintiffs’

| M.LL. regarding Alleged Damages

i Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

Zyprexa MDL Plaintiffs
Exhibit No 03109

| Not Relevant (Alaska R. Evid. 401, 402)

Exhibit No 03167

>7_.\‘prcxu MDL Plaintiffs’

} Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Exhibit No 03184

| Zyprexa MDL Plaintiffs’

‘ Hearsay (Alaska R. Evid. 801, 802)
Not a Complete Document

Exhibit No 03211

[ Zyprexa MDL Plaintiffs’

Exhibit No 03223

Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Character Evidence (Alaska R. Evid. 404)

Subsequent Remedial Measures (Alaska R. Evid. 407)

Exhibit No 03235

Zyprexa MDL Plaintiffs’

| Exhibit No 03238

| Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Subsequent Remedial Measures (Alaska R. Evid. 407)
Foundation (Alaska R. Evid. 901)

Defendant’s Objections To Plaintiff’s Exhibits
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Plaintiff’s Exhibit Objection(s)
| Zyprexa MDL Plaintiffs’ | M.I.L. regarding Recent Regulatory Events
Exhibit No 03278 Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Subsequent Remedial Measures (Alaska R. Evid. 407)
| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 03388 Prejudicial. Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)
| Zyprexa MDL Plaintiffs” | Not Relevant (Alaska R. Evid. 401, 402)

Exhibit No 03414 Foundation (Alaska R. Evid. 901)
7_Tprcu'.\71[)[ Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 03567 | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Zyprexa MDL Plaintiffs” | M.IL. regarding Foreign Regulatory Actions a
Exhibit No 03680 | Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Subsequent Remedial Measures (Alaska R. Evid. 407)
| Trade Secret (Alaska R. Evid. 508)
| Hearsay (Alaska R. Evid. 801, 802)
. Zyprexa MDL Plaintiffs | M.IL. regarding Foreign Regulatory Actions
Exhibit No 03816 | Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)
i Foundation (Alaska R. Evid. 901)
| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R, Evid. 401 402)
Exhibit No 03872 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Foundation (Alaska R. Evid. 901)
| Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa MDL Plaintiffs’ ‘ Not Relevant (Alaska R. Evid, 401, 402)
Exhibit No 03906

Prejudicial, Confusing, Waste of Time (Alaska R. Eyvid.
| MIL. regarding Other Lilly Litigation

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

403)

Zyprexa MDL Plaintiffs’
Exhibit No 03909

Zyprexa MDL Plaintiffs’
| Exhibit No 03916 ‘
Defendant’s Objections To Plaintiff’s Exhibits ?)XHI:II;:
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[ Plaintiff’s Exhibit

Objection(s)

Exhibit No 03918

Zyprexa MDL Plaintiffs’ | Compound Exhibit
¥ |

Exhibit No 03924

[ Zyprexa MDL Plaintiffs’

M.LL. regarding Profits and Price

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

Exhibit No 03927

[ Zy prciu MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Lay Witness Opinion (Alaska R. Evid. 701)

Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

Not a Complete Document

| Exhibit No 04007

[ Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Exhibit No 04024

| Zyprexa MDL Plaintiffs’

Hearsay (Alaska R. Evid. 801, 802)

Exhibit No 04046

Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

‘ Exhibit No 04051

| Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)
Foundation (Alaska R. Evid. 901)

} Exhibit No 04104

3 Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Exhibit No 04119

| Zyprexa MDL Plaintiffs’

Lay Witness Opinion (Alaska R. Evid. 701)
Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

Exhibit No 04121

| Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Exhibit No 04122

| Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid, 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Defendant’s Objections To Plaintiffs Exhibits

00222

EXHIBIT A
Page 10 of 34




Plaintiff’s Exhibit

Exhibit No 04127
/_\prt\aTlDTPluimir’tk‘
Exhibit No 04130

[ Zy prC\T.\ITITIaiHi ffs”
Exhibit No 04176

| Objection(s)
Zyprexa MDL Plaintiffs’

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Not Relevant (Alaska R. Evid. 401, 402)
| Hearsay (Alaska R. Evid. 801, 802)
| Foundation (Alaska R. Evid. 901)

[ Zyprexa MDL Plaintiffs’
Exhibit No 04263

| Not Relevant (Alaska R. Evid. 401, 402)

Foundation (Alaska R. Evid. 901)

T}ﬁrcw MDL Plaintiffs’
Exhibit No 04365

| Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Zy prcqulDI_ Plaintiffs’
Exhibit No 04436

| Not Relevant (Alaska R. Evid. 401, 402)

Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)

yprexa MDL Plaintiffs’
Exhibit No 04509

Not Relevant (Alaskzﬁ R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Not a Complete Document

'77) prexa MDL Plaintiffs’
Exhibit No 04517

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Zyprexa MDL Plaintiffs’
Exhibit No 04532

Not Relevant (Alaska R. Evid. 401, 402)

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)

| Zyprexa MDL Plaintiffs’
| Exhibit No 04592

Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)
Not a Complete Document

| Zyprexa MDL Plaintiffs’
| Exhibit No 04784

S

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

‘ Not a Complete Document

Defendant’s Objections To Plaintiff’s Exhibits
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Plaintiff’s Exhibit Objection(s)

Zyprexa MDL Plaintiffs’ | M.LL. regarding Foreign Regulatory Actions

Exhibit No 04801 Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Subsequent Remedial Measures (Alaska R. Evid. 407)

Trade Secret (Alaska R. Evid. 508)
| Hearsay (Alaska R. Evid. 801, 802)

Zyprexa MDL Plaintiffs’ | M.LL. regarding Foreign Regulatory Actions

Exhibit No 04805 | Not Relevant (Alaska R. Evid. 401, 402)

‘ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Subsequent Remedial Measures (Alaska R. Evid. 407)

Hearsay (Alaska R. Evid. 801, 802)

7}7pr5.§a MDL Plaintiffs* | Subsequent Remedial Measures (Alaska R. Evid. 407)

Exhibit No 04815 Hearsay (Alaska R. Evid. 801, 802)
| Not a Complete Document

| Zyprexa MDL Plaintiffs’ ‘ Subsequent Remedial Measures (Alaska R. Evid. 407)

Exhibit No 04858
’Typrcxu MDL Plaintiffs’ ‘ M.LL. regarding Foreign Regulatory Actions

Exhibit No 04864 Not Relevant (Alaska R. Evid. 401, 402)

Hearsay (Alaska R. Evid. 801, 802)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

[ Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid, 401, 402)
Exhibit No 04871

Prejudicial, Confusing, Waste of Time (Alaska R. Evid, 403)

Zyprexa MDL Plaintiffs’ | MLLL. regarding Foreign Regulatory Actions

Exhibit No 04923 Not Relevant (Alaska R. Evid. 401, 402)

. Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Hearsay (Alaska R. Evid. 801, 802)

| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401. 402)
| Exhibit No 04951 ‘

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
1 Exhibit No 04968

| Exhibit No 05073

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Foundation (Alaska R. Evid, 901)
| Zyprexa MDL Plaintiffs’ 1 Hearsay (Alaska R. Evid. 801, 802)

Defendant’s Objections To Plaintiff’s Exhibits
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Plaintiff’s Exhibit

Objection(s)

Zyprexa MDL Plaintiffs’

Exhibit No 05078

M.IL. regarding Foreign Regulatory Actions

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

| Zyprexa MDL Plaintiffs’

Exhibit No 05432

| Hearsay (Alaska R. Evid. 801, 802)

M.LL. regarding Foreign Regulatory Actions

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Zyprexa MDL Plaintiffs’

Exhibit No 05522

[ Not Relevant (Alaska R. Evid. 401, 402)

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Hearsay (Alaska R. Evid. 801, 802)

Zyprexa MDL Plaintiffs
| Exhibit No 05565

? \ M.L.L. regarding Foreign Regulatory Actions

| Zyprexa MDL Plaintiffs
| Exhibit No 05796

; ‘ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Zyprexa MDL Plaintiffs
Exhibit No 05843

‘ ‘ M.LL. regarding Profits and Price
| Not Relevant (Alaska R. Evid. 401, 402)

l Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Foundation (Alaska R. Evid. 901)

Not a Complete Document

Zyprexa MDL Plaintiffs
Exhibit No 05846

> ‘ Not Relevant (Alaska R. Evid. 401, 402)

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Zyprexa MDL Plaintiffs’ | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Exhibit No 05850

| Hearsay (Alaska R. Evid. 801, 802)

| Zyprexa MDL Plaintiffs
| Exhibit No 05869

> | Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

Defendant’s Objections To Plaintiffs Exhibits
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"Plaintiff’s Exhibit
7\}?1 MDL Plaintiffs’
Exhibit No 05913

7)prc§.1r.ill)l Plaintiffs”
Exhibit No 06009
'7}pru\‘1 MDL Plaintiffs’
Exhibit No 06100

,7””.;\‘1 MDL Plaintiffs’
Exhibit No 06116

7_\ prci\ﬁﬂi)l Plaintiffs’
Exhibit No 06128
Zyprexa MDL Plaintiffs’
Exhibit No 06215

| Zyprexa MDL Plaintiffs’
Exhibit No 06360

[Objection(s)
"M.LL. regarding Profits and Price

M.LL. regarding Other Lilly Litigation
Not Relevant (Alaska R. Evid. 401, 402)
ing, Waste of Time (Alaska R. Evid. 403)

ka R. Evid. 401, 402)

Prejudicial, Confi
Not Relevant (Al

[ M.IL. regarding Profits and Price

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

['ML.IL. regarding Foreign Regulatory Actions

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Hearsay (Alaska R. Evid. 801, 802)

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

 Zyprexa MDL Plaintiffs™ |
Exhibit No 06420

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

Foundation (Alaska R. Evid. 901)

Zyprexa MDL Plaintiffs’
Exhibit No 06890

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial. Confusing, Waste of Time (Alaska R. Evid. 403)
Lay Witness Opinion (Alaska R. Evid. 701)

Zyprexa MDL Plaintiffs’ |

Hearsay (Alaska R. Evid. 801, 802)

| Exhibit No 06998
Z_\'p_re.'\'a MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
| Exhibit No 06999 Hearsay (Alaska R. Evid. 801, 802)
i é:ﬁﬂ:\a l’VIDL Plaintiffs’ | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Exhibit No 07012 Not a Complete Document
Defendant’s Objections To Plaintiffs Exhibits e
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| Zyprexa MDL Plaintiffs’
Exhibit No 07028

[ Zyprexa MDL Plaintiffs’
Exhibit No 07032

Zyprexa MDL Plaintiffs’

Exhibit No 07033

| Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

7§;cx(1 MDL Plaintiffs’
Exhibit No 07213

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Lay Witness Opinion (Alaska R. Evid. 701)

Hearsay (Alaska R. Evid. 801, 802)

Foundation (Alaska R. Evid. 901)
| Not Authenticated (Alaska R. Evid. 901, 902)

. b;/,yprcxaif\mrl:f’lﬂimiITS
| Exhibit No 07668

‘ Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Subsequent Remedial Measures (Alaska R. Evid. 407)

[ Zyprexa MDL Plaintiffs’
| Exhibit No 07731

Not Relevant (Alaska R. Evid. 401, 402)

| Hearsay (Alaska R. Evid. 801, 802)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Not a Complete Document

Foundation (Alaska R. Evid. 901)

| Zyprexa MDL Plaintiffs’

| Exhibit No 07732

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

Foundation (Alaska R. Evid. 901)

Not a Complete Document

Zyprexa MDL Plaintiffs’

Exhibit No 07802

Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
E Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)
Not a Complete Document

| Zyprexa MDL Plaintiffs’

3 Exhibit No 07804

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Defendant’s Objections To Plaintiff’s Exhibits
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Plaintiff’s Exhibit Objection(s)
Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402) nl
Exhibit No 07822 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402) ol
Exhibit No 07971 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
/_\pr:\.ni\ﬂgli I"I;lmli!‘l's‘ Not Rclcvm{l (‘-\lilskcl R. Evid. 401, 402)
Exhibit No 07990 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)
| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 07997 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)
[ /W\ prexa MDL Plaintiffs’ | M.LL. rcgardfng ]"nrcigﬁégululory Actions
Exhibit No 08042 | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
Hearsay (Alaska R. Evid. 801, 802)
| Zyprexa MDL Plaintiffs' | Not Relevant (Alaska R, Evid. 401, 402)
| Exhibit No 08141 ‘ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
"7.,\7[\;\;ﬁl)lﬁluimitﬁmrcigrm Actions
Exhibit No 08159 | Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)
Zyprexa MDL PlainGiffs’ [T i s e
Exhibit No 08262 |
WWMMW
Exhibit No 08313 | Not Relevant (Alaska R. Evid. 401, 402)
| Hearsay (Alaska R. Evid. 801, 802)

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Compound Exhibit

M.LL. regarding Profits and Price
| Not Relevant (Alaska R. Evid. 401, 402)

“ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Defendant’s Objections To Plaintiffs Exhibits SAnE,

Page 16 of 34
002227

Zyprexa MDL Plaintiffs’
Exhibit No 08329

Zyprexa MDL Plaintiffs’
Exhibit No 08479




Plaintiff’s Exhibit

Objection(s)

[ Zyprexa MDL Plaintiffs’

Exhibit No 08494

71 prexa MDL Plaintiffs’

Exhibit No 08562

[ Zyprexa MDL Plaintiffs’

Exhibit No 08564

[ /.\7prc\;l MDL Plaintiffs’

Exhibit No 08584

Zy prl’\?,\TDl Plaintiffs’

Exhibit No 08632

Exhibit No 08639

' Z.\Vpx‘;‘.\u MDL Plaintiffs’ [ Not Relevant

Exhibit No 08666

| Zyprexa MDL Plaintifts’
Exhibit No 08700

[ Zyprexa MDL Plaintifts’
Exhibit No 08905

Not Relevant (Alaska R. Evid. 401, 402)

Not Relevant (Alaska R. Evid. 401, 402)
|

| Not Relevant (Alaska R. Evid. 401, 402)
Foundation (Alaska R. Evid. 901)

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Hearsay (Alaska R. Evid. 801, 802)

Zyprexa MDL Plaintiffs | Not Relevant (Alaska R. Evid, 401, 402)

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

T 77
Not Relevant (Alaska R. Evid. 401, 402)

‘yprexa MDL Plaintiffs’

Z Not Relevant (Alaska R. Evid. 401, 402)

i Exhibit No 08911
[
[

Foundation (Alaska R. Evid. 901)

Jhmsd) (Alaska R. Evid. 801, 802)

(Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Foundation (Alaska R. Evid. 901)

Prejudicial, Confusing, Waste of Time (A
Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)

laska R. Evid. 403)

Not Authenticated (Alaska R. Evid. 901, 902)

Not Relevant (Alaska R. Evid, 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Character Evidence (Alaska R. Evid. 404)
Hearsay (Alaska R. Evid. 801, 802)

Defendant’s Objections To PlaintifPs Exhibits
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[ Plaintiff's Exhibit [ Objection(s)

'T\prcxa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402) :
Exhibit No 08960 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
; Best Evidence Rule (Alaska R. Evid. 1000-1003)

| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
| Exhibit No 08997 | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

‘ Not a Complete Document

Zyprexa MDL Plaintiffs’ | M.LL. regarding Profits and Price
Exhibit No 09054

| M.LL. regarding Foreign Regulatory Actions
Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)

T\pn’ﬁ\ﬁvmmh M.LL. regarding Profits and Price T
Exhibit No 09070 Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Lay Witness Opinion (Alaska R. Evid. 701)

“ Hearsay (Alaska R. Evid. 801, 802)

‘7[)71:\& \‘IDIWMKT M.LL. regarding Profits and Price
| Exhibit No 09073 | Not Relevant (Alaska R. Evid. 401, 402)
‘ ‘ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Hearsay (Alaska R. Evid. 801, 802)
| Foundation (Alaska R. Evid. 901)
_ZFrcxa MDL Plaintiffs’ | Subsequent Remedial Measures (Alaska R. Evid. 407)
Exhibit No 09078 \
| Zyprexa MDL Plaintiffs’
| Exhibit No 09143

Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
J Hearsay (Alaska R. Evid. 801, 802)
‘ Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid, 901, 902)
Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid, 403)
Hearsay (Alaska R. Evid. 801, 802)
J Foundation (Alaska R. Evid. 901)

i Not Authenticated (Alaska R. Evid. 901, 902)

Defendant’s Objections To Plaintiff’s Exhibits EXHIBIT A
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kPlaintﬁ Exhibit Objection(s)

ﬁZ\’prcxn MDL Plaintiffs’ | M.LL. regarding Recent Regulatory Events
Exhibit No 09179 Subsequent Remedial Measures (Alaska R. Evid. 407)
Zyprexa MDL Plaintiffs’ | Hearsay (Alaska R, Evid, 801, 802)
Exhibit No 09201

| Zyprexa MDL Plaintiffs” | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 09221

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Zyprexa MDL Plaintiffs’ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Exhibit No 09281

| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)

Exhibit No 09543 Hearsay (Alaska R. Evid. 801, 802)
| Compound Exhibit

| Zyprexa MDL Plaintiffs’ | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit No 09578

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Zyprexa MDL Plaintifis” | Hearsay (Alaska R. Evid. 801, 802)
Exhibit No 09604 ‘
77\T)rf\;?\;11)m‘rmrns r M.LL. regarding Profits and Price
‘* Exhibit No 09624 | Not Relevant (Alaska R. Evid. 401, 402)
| | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Hearsay (Alaska R. Evid. 801, 802)
| Zyprexa MDL Plaintifis” | Not Relevant (Alaska R. Evid, 401, 402)
| Exhibit No 09722 f Foundation (Alaska R, Evid. 901)
[ Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid, 403)
| Not Relevant (Alaska R. Evid. 401, 402)
[ Foundation (Alaska R. Evid. 901)
j' Not Authenticated (Alaska R. Evid. 901, 902)
‘ Not Relevant (Alaska R. Evid. 401, 402)
I Foundation (Alaska R. Evid. 901)
| Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa MDL Plaintiffs’
Exhibit No 09739

Zyprexa MDL Plaintiffs’
Exhibit No 09746

Zyprexa MDL Plaintiffs’
Exhibit No 09747

Zyprexa MDL Plaintiffs’

Exhibit No 09754

| Z)‘pfe?&a MDL Plaintiffs’ | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Exhibit No 09807 [ Nota Complete Document

Defendant’s Objections To Plaintiff’s Exhibits : gt
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Plaintiff’s Exhibit

Objection(s)

Zyprexa MDL Plaintiffs’

Exhibit No 09808

Not Relevant (Alaska R. Evid. 401, 402)
Foundation (Alaska R. Evid. 901)

[ Zyprexa MDL Plaintiffs’

Exhibit No 09876

Not Relevant (Alaska R. Evid. 401, 402)
Foundation (Alaska R. Evid. 901)

Zyprexa Plaintiff's
Exhibit 10000

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
No Personal Knowledge (Alaska R. Evid. 602)

Hearsay (Alaska R. Evid. 801, 802)

Foundation (Alaska R. Evid. 901)

. Zyprexa Plaintiff’s
Exhibit 10001

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
No Personal Knowledge (Alaska R. Evid. 602)
‘ Hearsay (Alaska R. Evid. 801, 802)

[ Zy prci\: Plaintiffs
Exhibit 10002

Hearsay (Alaska R. Evid. 801, 802)

Zyprexa Plaintiff’s
| Exhibit 10003

| Hearsay (Alaska R. Evid. 801, 802)

| Zyprexa Plaintiff’s
| Exhibit 10004

Hearsay (Alaskér R. Evid. 801, 802)
| Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)

| Zyprexa Plaintiff’s
Exhibit 10006

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

Zyprexa Plaintiff’s
Exhibit 10007

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Zyprexa Plaintiff’s
Exhibit 10008

Zyprexa Plaintiff’s
Exhibit 10009
[

| Not Relevant (Alaska R. Evid. 401, 402)

| Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa Plaintiff’s
| Exhibit 10010

Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)

‘ Zyprexa Plaintiff’s
Exhibit 10011

Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)

Defendant’s Objections To PlaintifP’s Exhibits EXHIBIT A
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Plaintiff’s Exhibit | Objection(s)
Zyprexa Plaintiff's [ M.IL. regarding Recent Regulatory Events
Exhibit 10012 Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Subsequent Remedial Measures (Alaska R. Evid. 407)
Zyprexa Plaintiff’s Not Relevant (Alaska R. Evid. 401, 402)
Exhibit 10013 Hearsay (Alaska R. Evid. 801, 802)
[ Zyprexa Plaintiff's Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10014 Foundation (Alaska R. Evid. 901)
Zyprexa Plaintiff’s Not Relevant (Alaska R. Evid. 401, 402)
Exhibit 10015

| Zyprexa Plaintiff’s M.IL. regarding Profits and Price

Exhibit 10016 Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
‘. Zyprexa Plaintiff’s |MIL. regarding Foreign Regulatory Actions

Exhibit 10017 Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Foundation (Alaska R. Evid. 901)

Zyprexa Plaintiff’s Not Relevant (Alaska R. Evid. 401, 402)

Exhibit 10019 Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa Plaintiff’s Not Relevant (Alaska R. Evid. 401, 402)
| Exhibit 10020 Foundation (Alaska R. Evid. 901)
j Zyprexa Plaintiff’s Not Relevant (Alaska R. Evid. 401, 402)

Exhibit 10021 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
[ Hearsay (Alaska R. Evid. 801, 802)
Zyp{'e?{a Plaintiff’s Not Relevant (Alaska R. Evid. 401, 402)
Exhibit 10022 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Foundation (Alaska R. Evid. 901)
| Z)'pfcixa Plaintiff’s Not Relevant (Alaska R. Evid. 401, 402)
| Exhibit 10024 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Trade Secret (Alaska R. Evid. 508)

Defendant’s Objections To Plaintiff’s Exhibits PEXHZIIBI’:;;
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Plaintiff’s Exhibit
7}Ercw Plaintiff’s
Exhibit 10025

| Objection(s)

TNot Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa Plaintiff’s
Exhibit 10026

j)pgcx;x Plaintiff’s

Exhibit 10027

7\ pKl Plaintiff’s

Exhibit 10028

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Not a Complete Document

| Zyprexa Plaintiff’s
Exhibit 10029

'T_\prcxu Plaintiff’s
Exhibit 10030

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

Not afomplclc Document

[ Z)‘]wféxa Plaintiff’s
Exhibit 10031

Zyprexa Plaintiff’s

Exhibit 10032

Not Relevant (Alaska R. Evid. 401, 402)
Hearsay (Alaska R. Evid. 801, 802)

Relevance (Alaska R. Evid. 401, 402)
Hearsay (Alaska R. Evid. 801, 802)
| Foundation (Alaska R. Evid. 901)

_Z) prexa Plaintiff’s
Exhibit 10033

j Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Compound Exhibit

Zyprexa Plaintiff’s
Exhibit 10034

M.LL. regarding Profits and Price
Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Zyprexa Plaintiff’s
Exhibit 10035

M.LL. regarding Profits and Price
| Not Relevant (Alaska R. Evid. 401, 402)

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Foundation (Alaska R. Evid. 901)

Defendant’s Objections To Plaintiff’s Exhibits EXHIBIT A
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| Plaintiff’s Exhibit
Zy prcia Plaintiff’s
Exhibit 10036

| Objection(s)

M.LL. regarding Profits and Price

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Zyprexa Plaintiff’s
Exhibit 10037

M.IL. regarding Profits and Price
Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

\ Foundation (Alaska R. Evid. 901)

I Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa Plaintiff’s
Exhibit 10038

| M.LL. regarding Profits and Price

M.LL. regarding Other Lilly Litigation

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Compromise or Offer to Compromise (Alaska R. Evid. 408)
Insurance (Alaska R. Evid. 411)

!
Zyprexa Plaintiff’s
Exhibit 10039

M.LL. regarding Profits and Price

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa Plaintiff’s
Exhibit 10041

Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)

| Zyprexa Plaintiff’s
Exhibit 10042

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Zyprexa Plaintiff’s
| Exhibit 10043

I's

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Defendant’s Objections To Plaintiff’s Exhibits
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Plaintiff’s Exhibit

| Objection(s)

Zyprexa Plaintiff’s
Exhibit 10044

| Lilly objects to the introduction of any call note not ideqtiﬁcd in
| the State’s Supplemental Responses to Lilly’s 4th Set pt 0
| Interrogatories, and objects on the additional grounds identified

below.
M.LL. regarding Call Notes
| Not Relevant (Alaska R. Evid. 401, 402)
Hearsay (Alaska R. Evid. 801, 802)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
l Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa Plaintiff’s
Exhibit 10045

| Hearsay (Alaska R. Evid. 801, 802)

Zyprexa Plaintiff's
Exhibit 10046

| M.LL. regarding Profits and Price
Not Relevant (Alaska R. Evid. 401, 402)

; Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Zyprexa Plaintiff’s Not Relevant (Alaska R. Evid. 401, 402)

Exhibit 10047

' Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Lay Witness Opinion (Alaska R. Evid. 701)

| Hearsay (Alaska R. Evid. 801, 802)

| Foundation (Alaska R. Evid. 901)

| Not Authenticated (Alaska R. Evid. 901, 902)

E‘prexa Plaintiff’s
Exhibit 10048

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Zyprexa Plaintiff’s
Exhibit 10049

|
\
==

M.LL. regarding NY Times Articles

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

Foundation (Alaska R. Evid. 901)

| Zyprexa Plaintiff’s
‘ Exhibit 10050
|

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

Defendant’s Objections To Plaintiff’s Exhibits
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Plaintiff’s Exhibit

Objection(s)

Zyprexa Plaintiff’s
Exhibit 10051

| M.L.L. regarding Profits and Price
Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa Plaintiff’s
Exhibit 10052

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
‘ Hearsay (Alaska R. Evid. 801, 802)

7} ['\rc‘\'—n Plaintiff’s
Exhibit 10054

| Exhibit 10057

Z‘prcxa Plaintiff’s
Exhibit 10058

M.LL. regarding Profits and Price
| Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Character Evidence (Alaska R. Evid. 404)
| Hearsay (Alaska R. Evid. 801, 802)
‘ Foundation (Alaska R. Evid. 901)
| Not Authenticated (Alaska R. Evid. 901, 902)

7.,\?07\'3 Plaintiff’s

M.LL. regarding Profits and Price

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Evid. 901)

Zyprexa Plaintiff’s
Exhibit 10059

Zyprexa Plaintiff’s
Exhibit 10060

Zyprexa Plaintiff’s
| Exhibit 10061

Defendant’s Objections To Plaintiff’s Exhibits

Not Relevant (Alaska R. Evid. 401, 402)

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
\ Hearsay (Alaska R. Evid. 801. 802)

| Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Hearsay (Alaska R. Evid. 801, 802)
M.LL. regarding Profits and Price
Not Relevant (Alaska R. Evid. 401, 402)

|
|

‘ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)
Foundation (Alaska R. Eyid. 901)
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Plaintiff’s Exhibit | Objection(s)

Zyprexa Plaintiff’s Foundation (Alaska R. Evid. 901)
Exhibit 10063 | Hearsay (Alaska R. Evid. 801, 802)
Zyprexa Plaintiff’s Not Relevant (Alaska R. Evid. 401, 402) ’
Exhibit 10064 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
| Zyprexa Plaintiff's Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10065 Foundation (Alaska R. Evid. 901)
>; prexa Plaintiff’s | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit 10066 | Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Zyprexa Plaintiff’s | Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10068 Foundation (Alaska R. Evid. 901)

) | Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10069 1

[ Zyprexa Plaintiff's Not Relevant (Alaska R. Evid. 401, 402)

| Exhibit 10070 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
L‘ Hearsay (Alaska R. Evid. 801, 802)

| '/\';Tcle Plaintiff’s ‘ M.LL. regarding Alleged Damages

‘ Exhibit 10071 [ MLL. regarding Profits and Price

M.LL. regarding Foreign Regulatory Actions
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
‘ Subsequent Remedial Measures (Alaska R. Evid. 407)
‘ | Hearsay (Alaska R. Evid. 801, 802)
| Zyprexa Plaintiff's | Not Relevant (Alaska R. Evid. 401, 402)
Exhibit 10072 [ Hearsay (Alaska R. Evid. 801, 802)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Hearsay (Alaska R. Evid. 801, 802)
M.LL. regarding Alleged Damages
| Exhibit 10074 | Not Relevant (Alaska R. Evid. 401, 402)

| Zyprexa Plaintiff’s
[ Exhibit 10073

| Zyprexa Plaintiff’s

’ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Hearsay (Alaska R. Evid. 801, 802)

Defendant’s Objections To Plaintiff’s Exhibits PE}g(EHZI::’{;:
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Plaintiff’s Exhibit

| Objection(s)

Zyprexa Plaintiff’s
Exhibit 10075

| M.LL. regarding Alleged Damages

| Not Relevant (Alaska R. Evid. 401, 402)

\ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Hearsay (Alaska R. Evid. 801, 802)

"7)'prcxa Plaintiff’s
Exhibit 10076

| Relevance (Alaska R. Evid. 401, 402)
| Hearsay (Alaska R. Evid. 801, 802)

T_\prcxa Plaintiff’s
Exhibit 10077

Not Relevant (Alaska R. Evid. 401, 402)
Hearsay (Alaska R. Evid. 801, 802)

V[_\ prexa Plaintiff’s
Exhibit 10078

Exhibit 10079

,,[} prexa Plaintiff's

Exhibit 10080

Exhibit 10081

| Exhibit 10082
LZprcxa Plaintiff's
Exhibit 10083
Zyprexa Plaintiff’s
Exhibit 10084

| Zyprexa Plaintiff's
| Exhibit 10085
Zyprexa Plaintiff's
Exhibit 10086

[ Zyprexa Plaintiff’s
! Exhibit 10087

[

Defendant®

rexa Plaintiff's

s Objections To Plaintiffs Exhibits

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Not Relevant (Alaska R. Evid. 401, 402)

| NotRelevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Not Relevant (Alaska R. Evid. 401, 402)
“ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Not Relevant (Alaska R. Evid, 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
“ M.LL. regarding Profits and Price
| M.LL. regarding Foreign Regulatory Actions
[ Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
[ Hearsay (Alaska R. Evid. 801, 802)
Hearsay (Alaska R. Evid, 801, 802)

|

—

Hearsay (Alaska R. Evid. 801, 802)

M.LL. regarding Alleged Damages
Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Tim
Hearsay (Alaska R. Evid. 801, 802)

e (Alaska R. Evid, 403)

EXHIBIT A
Page 27 of 34

002238




»

Plaintiff’s Exhibit

| Objection(s)

» Zyprexa Plaintiff’s
Exhibit 10088

[ Zyprexa Plaintiff's
Exhibit 10089

7).\7pr;'\;\ Plaintiff’s
Exhibit 10090

Exhibit 10091

M.LL. regarding Alleged Damages

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802).

Not Relevant (Alaska R. Evid. 401, 402)

Hearsay (Alaska R. Evid. 801, 802)

~ | Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

Not Rc]cvzi;l (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

.Fprc\u Plaintiff's
Exhibit 10092

‘ Zy [;u?\arl’lainlil'l'sﬁ7

Exhibit 10093
7_\ ];llel Plaintiff’s
Exhibit 10094

; M.LL. regarding Recent Regulatory Events

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Subsequent Remedial Measures (Alaska R. Evid. 407)

| Zyprexa Plaintiff’s
Exhibit 10095

M.LL. regarding Recent Regulatory Events

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Subsequent Remedial Measures (Alaska R. Evid. 407)
Foundation (Alaska R. Evid. 901)

Zyprexa Plaintiff’s
Exhibit 10096

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Zyprexa Plaintiff’s
Exhibit 10097

Not Relevant (Alaska R. Evid. 401, 402).

Zyprexa Plaintiff's
Exhibit 10098

Lilly objects to the introduction of any call note not identified in
the State’s Supplemental Responses to Lilly’s 4th Set of

Interrogatories, and objects on the additional grounds identified
below.

Not Relevant (Alaska R. Evid. 401, 402)
Hearsay (Alaska R. Evid. 801, 802)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Defendant’s Objections To Plaintiff’s Exhibits PE)g(eHZI:(IJISI:
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Plaintiff’s Exhibit

Objection(s)

Zyprexa Plaintiff’s
Exhibit 10099

Lilly objects to the introduction of any call note not ideqliﬁed in
the State’s Supplemental Responses to Lilly’s 4th Set 91 !
Interrogatories, and objects on the additional grounds identified

below.

Not Relevant (Alaska R. Evid. 401, 402)

Hearsay (Alaska R. Evid. 801, 802)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Zyprexa Plaintiff's
Exhibit 10100

Lilly objects to the introduction of any call note not identified in
the State’s Supplemental Responses to Lilly’s 4th Set of
Interrogatories, and objects on the additional grounds identified
below.

| Not Relevant (Alaska R. Evid. 401, 402)

Hearsay (Alaska R. Evid. 801, 802)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

| Zyprexa Plaintiff’s
‘ Exhibit 10101

L

M.LL. regarding Recent Regulatory Events

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Subsequent Remedial Measures (Alaska R. Evid. 407)
Hearsay (Alaska R. Evid. 801, 802)

| Zyprexa Plaintiff’s
Exhibit 10103

M.I.L. regarding NY Times Articles

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

Foundation (Alaska R. Evid. 901)

| Zyprexa Plaintiff’s
| Exhibit 10104

M.LL. regarding Recent Regulatory Events
Not Relevant (Alaska R. Evid. 401, 402)

| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Subsequent Remedial Measures (Alaska R. Evid. 407)

1-Zyprexa Plaintiff’s
| Exhibit 10105

M.LL. regarding Foreign Regulatory Actions

M.IL. regarding Recent Regulatory Events

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Subsequent Remedial Measures (Alaska R. Evid. 407)

Defendant’s Objections To Plaintiffs Exhibits
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" Plaintiff’s Exhibit Objection(s)

| Zyprexa Plaintiff's | M.LL. regarding NY Times Articles
Exhibit 10106 M.LL. regarding Recent Regulatory Events

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial. Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)
-ﬂrcxa Plaintiff's M.LL. regarding Recent Regulatory Events
Exhibit 10107 Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Subsequent Remedial Measures (Alaska R. Evid. 407)
Trade Secret (Alaska R. Evid. 508)
7}}»&@71’[:171&“'[7\ ~[MIL. regarding Recent Regulatory Events
Exhibit 10108 | Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
‘ Subsequent Remedial Measures (Alaska R. Evid. 407)
[ Zyprexa Plaintiffs | M.LL, regarding Recent Regulatory Events
Exhibit 10109 | Not Relevant (Alaska R. Evid. 401, 402)
[ Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
‘ | Subsequent Remedial Measures (Alaska R. Evid. 407)
7m.fl’l‘dﬁlﬁ 7“FM.I.L regarding Recent Regulatory Events
Exhibit 10110 | Not Relevant (Alaska R. Evid. 401, 402)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
\ Subsequent Remedial Measures (Alaska R. Evid. 407)
Tprex‘uﬁmﬁ‘s‘mccem Regulatory Events
Exhibit 10111 Not Relevant (Alaska R. Evid. 401, 402)
 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
‘ Subsequent Remedial Measures (Alaska R. Evid. 407)
Hearsay (Alaska R. Evid. 801, 802)
| Prejudicial, Confusing, Waste of Time (Alaska R. Evid, 403)
Hearsay (Alaska R. Evid. 801, 802)
| Foundation (Alaska R. Evid, 901)
| Not Authenticated (Alaska R. Evid. 901, 902)

Defendant’s Objections To Plaintiff’s Exhibits PE:?;(?IISI:
0!
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[PlaintifCs Exhibit
\1 I.L. regarding Recent Regulatory Events

Zyprexa Plaintiff’s
Exhibit 10114

[Zyprexa Plaintiff's

Exhibit 10115

[Zyprexa Plaintiff's

Exhibit 10116

/il\iy\rcm Plaintiff's

Exhibit 10117

vw],\ prexa Plaintiff’s
Exhibit 10118

_/_) prcxﬁairﬁf?;

Exhibit 10119

L

Objection(s)

\ol Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
‘ Subsequent Remedial Measures (Alaska R. Evid. 407)
‘ Hearsay (Alaska R. Evid. 801, 802)

" | Relevance (Al Jaska R. Evid. 401, 402)

Hearsay (Alaska R. Evid. 801, 802)

| Foundation (Alaska R. Evid. 901)

LA S W o

- =

~"Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Hearsay (Alaska R. Evid. 801, 802)

\01 [ Not Relevant (/\lask'\R Evid. 401, 402)

| Pmudludl Confusing, Waste of Time (Alaska R. Evid. 403)
| Foundation (Alaska R. Evid. 901)

4‘ Foundation (Alaska R. Evid. 901)

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Character Evidence (Alaska R. Evid. 404)
‘ Hearsay (Alaska R. Evid. 801, 802)
| Foundation (Alaska R. Evid. 901)
| Not Authenticated (Alaska R. Evid. 901, 902)

Zyprexa Plaintiff’s
‘ Exhibit 10120

[ Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

| Zyprexa Plaintiff’s
& Exhibit 10121

\

Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)

Not Authenticated (Alaska R. Evid. 901, 902)

| Zyprexa Plaintiff's
| Exhibit 10122

Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)

Defendant’s Objections To Plaintiff’s Exhibits
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“Plaintifl’s Exhibit Objection(s)
VFpTci\V;;l’lnimiﬂ's [ Not Relevant (Alaska R. Evid. 401, 402)
Exhibit 10123 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902) il
[Zyprexa Plaintiff's Not Relevant (Alaska R. Evid. 401, 402)
Exhibit 10124 Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
Foundation (Alaska R. Evid. 901)
Not Authenticated (Alaska R. Evid. 901, 902)

[Zyprexa Plaintiff's
Exhibit 10125 \

[ Zyprexa Plaintiff's Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10126

"Zyprexa Plaintiff's | Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10127 ‘

[ Zyprexa Plaintiff's [ Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10128 | Foundation (Alaska R. Evid. 901)

Exhibit 10129 | Foundation (Alaska R. Evid. 901)
Zyprexa Plaintiff’s | Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10130 Foundation (Alaska R. Evid. 901)

'4'/,.\'prcx:1 Plaintiff’s | MLLL. regarding State’s Expert Testimony

Exhibit 10131 Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Hearsay (Alaska R. Evid. 801, 802)

| Zyprexa Plaintiff’s | Hearsay (Alaska R. Evid. 801, 802)

Exhibit 10132 | Foundation (Alaska R. Evid. 901)
| Hearsay (Alaska R. Evid. 801, 802)
1 Foundation (Alaska R. Evid. 901)
Z_\'p_rexa Plaintiff’s \ Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10134 | Foundation (Alaska R. Evid. 901)

Zyprexa Plaintiff’s
Exhibit 10133

Zyprexa Plaintiff’s i Hearsay (Alaska R. Evid. 801, 802)

} Exhibit 10135

Foundation (Alaska R. Evid. 901)

Defendant’s Objections To Plaintiff’s Exhibits Pﬁx}gfr:é:
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PlaintifCs Exhibit v‘VOhjcction(s) e .1
"Zyprexa PlaintifTs | Not Relevant (Alaska R. Evid. 401, 402) '

Exhibit 10136 Subsequent Remedial Measures (Alaska R. Evid. 407)
| Zyprexa Plaintff's ["Hearsay (Alaska R. Evid. 801, 802)

Exhibit 10137 Foundation (Alaska R. Evid. 901)
| IEE&.!} (Alaska R. Evid. 801, 802)

Wﬁr{‘;u Plaintifts
Exhibit 10138 n B}
Zyprexa Plaintff's | Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10139 Foundation (Alaska R. Evid. 901)

| Zyprexa Plaintiff's 3 [Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10140 Foundation (Alaska R. Evid. 901)

[ Zy p?cm ]’Lmilﬁn‘l'ii | mnTsa_\ ?;\Ialska R. Evid. 801, 802)
Exhibit 10141 Foundation (Alaska R. Evid. 901)

[ Zyprexa Plaintifts | Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10142 Foundation (Alaska R. Evid. 901)

| | Not Relevant (Alaska R. Evid. 401, 402)

Exhibit 10143 |

Zyprexa Plaintiffs | Lilly objects to the introduction of any call note not identified in

Exhibit 10144 the State’s Supplemental Responses to Lilly’s Fourth Set of
Interrogatories, and objects on the additional grounds identified
below.

Not Relevant (Alaska R. Evid. 401, 402)
Hearsay (Alaska R. Evid. 801, 802)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
[ Zyprexa Plaintiff’s ; Hearsay (Alaska R. Evid. 801, 802)
fﬂlibil 10145 ‘ Foundation (Alaska R. Evid. 901)
| Zyprexa Plaintiff’s 1 Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10146 ‘ Foundation (Alaska R. Evid. 901)
Zyprexa Plaintiff’s Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10147 Foundation (Alaska R. Evid. 901)
f/j_\'prcxa Plaintiff’s Hearsay (Alaska R. Evid. 801, 802)
Exhibit 10148 Foundation (Alaska R. Evid. 901)
Z)‘prexa Plaintiff’s Hearsay (Alaska R. Evid. 801, 802)
‘ Exhibit 10149 Foundation (Alaska R. Evid. 901)

Defendant’s Objections To Plaintiff’s Exhibits Pli)g(:{?’l;;(l;{ls
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"Plaintiff’s Exhibit [ Objection(s)
| Zyprexa Plaintiff's Hearsay (Alaska R. Evid. 801, 802)

Exhibit 10150 Foundation (Alaska R. Evid. 901)
[Zyprexa Plaintiff's | Hearsay (Alaska R. Evid. 801, 802)

Exhibit 10151 Foundation (Alaska R. Evid. 901)
[Zyprexa Plaintift's | Not Relevant (Alaska R. Evid. 401, 402)

Exhibit 10152

Zyprexa Plaintiff's M.IL. regarding Recent Regulatory Events

Exhibit 10153 Not Relevant (Alaska R. Evid. 401, 402)

Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403) f
Subsequent Remedial Measures (Alaska R. Evid. 407) |
'/,\prcxu Plaintiffs M.IL. rega_rding Recent Regulatory Events ‘
Exhibit 10154 Not Relevant (Alaska R. Evid. 401, 402)
Prejudicial, Confusing, Waste of Time (Alaska R. Evid. 403)
| Subsequent Remedial Measures (Alaska R. Evid. 407)

Defendant’s Objections To Plaintiff’s Exhibits PEXHIBIT A
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‘ ELI LILLY AND COMPANY,

IN THE SUPERIOR COURT FOR THE STATE OF ALASK/\\a
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, |

[
Plaintiff, |
\

Case No. 3AN-06-05630 CI

v

ELI LILLY AND COMPANY’S

Defendant. TRIAL BRIEE

I. INTRODUCTION

In the first phase of this bifurcated proceeding, the State of Alaska (“the State™)
seeks to have a jury hold Eli Lilly and Company (“Lilly”) liable for selling a medication in
Alaska that was, and remains, approved by the federal Food and Drug Administration for
treatment of severe mental illnesses, which was, and is, used regularly in Alaska to treat
mentally ill patients, and was, and is, reimbursed without restriction by the State of Alaska.
The State will ask the jury to render these verdicts without presenting any evidence that any
Alaska prescriber was misled by Lilly, or that Zyprexa® harmed any individual patient in

Alaska, or patients collectively. Indeed, the State brought this case, and now proposes to

begin the liability phase of the trial, without knowing whether such evidence even exists, or

can ever be developed and presented for this litigation.
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With undisputed evidence that Zyprexa is a useful, even essential, medication, and

no evidence that Zyprexa caused harm to Alaska patients, or to the State, there is no reasoned
basis for finding Lilly liable for its sale and marketing of Zyprexa in Alaska.
1. FACTS

A. The State’s Lawsuit.

On March 1. 2006, the State filed this lawsuit, alleging that Zyprexa’s design and

labeling are defective and that improper marketing by Lilly caused Alaska physicians to

| prescribe Zyprexa to Medicaid recipients, resulting in injuries to patients and damage to the

State.' The State has placed at issue the adequacy of Lilly’s labeling of Zyprexa, and the
issues of weight gain and type 2 diabetes mellitus. The State seeks to recover the costs
incurred to treat the patients who were allegedly injured by Zyprexa, some portion of the cost
of Zyprexa, and penalties against Lilly under the Alaska Unfair Trade Practices and
Consumer Protection Act (“UTPCPA”).

Throughout the litigation, the State has maintained two irreconcilable positions:

| (1) Zyprexa has caused harm to the Alaska Medicaid population and to the State; and (2) the

| 2 A :
| State has taken no actions to discourage the use of Zyprexa or restrict the circumstances in

which it will reimburse for Zyprexa prescriptions. Such conflicts infect every aspect of this

case:

! The State

has recently dismi i i - A o
S y dismissed its design defect and fraud and negligent misrepresentation

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 (o)) Page2 of 1
age 2 of 19
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An

|| marketed Zyprexa in

The State’s Position Inside of the
Courtroom

| The State argues that Zyprex

's labeling

| fails to adequately disclose side effects
| relating to weight gain and diabetes, and

that Alaska citizens have been injured as a
result.

The State’s Actions Outside of the
Courtroom
The State has sought court orders to
forcibly medicate certain of its wards with
Zyprexa.

| The State has not advised physicians about
| Lilly’s

inadequate

alleged (
gain and

concerning

ongoing
warnings weight

diabetes.

The State has not advised physicians to

| monitor patients who are taking Zyprexa

for weight gain and diabetes.

The State has not advised patients to stop
Zyprexa treatment.

The State claims that Lilly improperly
Alaska, causing
Alaska physicians to prescribe Zyprexa to
Medicaid recipients for o
resulting in injuries to additional Alaska
citizens.

abel uses, and |

The State Department of Health and S

Services (“DHSS™), which administers
Medicaid in Alaska and which works
closely with Lilly, was not the source of the
State’s allegations against Lilly. DHSS
was not aware, and the State has still not
informed DHSS, of Lilly’s alleged
improper marketing or Zyprexa’s alleged

| defects.

The State has not advised physicians about
Lilly’s alleged improper marketing.

The State has not imposed use-restrictions
on Zyprexa prescriptions that it will
reimburse.

The State claims that, as a result of the
Zyprexa-related injuries to Alaska citizens,
it 1s entitled to the costs incurred to treat
these injured citizens, a portion of the cost
of Zyprexa, and penalties against Lilly
under the Alaska UTPCPA.

The State continues to reimburse Zyprexa
prescriptions without a single restriction
despite having several kinds of restrictions
available to it, and despite having imposed
these restrictions on other medications
when it became concerned about the
medications’ safety profiles.

Today, more than three years after the State claims that it became aware of Lilly’s

alleged misconduct, Alaska physicians continue to prescribe Zyprexa, Alaska Medicaid

patients continue their treatment with Zyprexa, and the State continues to reimburse the

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI Page 3 of 19
age 3 of
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prescriptions without restriction, as it has since the FDA approved the medication for sale in

1996

B. Nature of The Proceeding.

On November 27, 2007, the Court ordered that the trial of this matter would be
bifurcated, with a first phase trial addressing liability, and a second phase trial addressing
causation and damages. Lilly opposed this trial plan from the outset because, among other
things, severing causation from liability is unw orkable under the legal tests that Alaska courts

| have applied to the causes of action pleaded by the State, and the bifurcated proceeding
violates Lilly’s right to due process under the U.S. and Alaska Constitutions.

Developments since the order have raised additional questions about the utility of
bifurcation. In the face of Lilly’s motion for summary judgment, the State voluntarily

| dismissed its design defect claims, which were to have been a primary focus of the first

:1 phase. It has asserted that the first jury should be instructed to decide only whether Lilly

committed “one or more UTPCPA violations,” but not each particular violation for which the
| State seeks penalties, meaning that proof of the multiple violations allegedly committed by
Lilly will have to be resubmitted in a second proceeding. The State also proposed that the
first jury should be instructed to decide whether Lilly marketed Zyprexa “without adequate
warnings of the risks of using Zyprexa,” but not specifically when any labeling was
inadequate in light of FDA action and what was scientifically knowable at the time, requiring

the second jury to retread the same scientific evidence to decipher causation and damages

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 4 of 19
age 4 0

002249




301 West

As the case takes shape for trial, it has become clear that the boundary lines
between the phases have become blurred and-if the State’s approach is accepted-will result
in a Phase 1 proceeding in which the proofs will be skewed heavily in its favor. In motion
practice (see Section IV.4), the State has argued that the jury should be told nothing about the

benefits that Zyprexa confers on patients, even though the State will be arguing how much

harm it inflicts. The State has also argued that it should be permitted to explain to the jury

how it potentially has been harmed by Lilly (what w ould seem to be a “damages” issue), but

the jury should not be permitted to hear about the State’s policies regarding Zyprexa, which

| demonstrate how important the medication is for treatment of its mentally ill citizens. It
| wants the jury to hear evidence from other countries, and other states, but little or nothing

about how Zyprexa is actually being prescribed, used, and reimbursed in Alaska.

Finally, this first phase trial will begin without anyone knowing-including the

State-whether Zyprexa or any Lilly conduct actually harmed Alaska patients or the State.

[
The State claims that proof of causation and damages resides in its Medicaid database, but it

has once again failed to timely produce that evidence. Only yesterday, more than two weeks

after the Court’s January 31, 2008 deadline, the State finally produced pharmacy data to
Lilly, which Lilly will now have to analyze for completeness. Substantial additional data,
including medical claims and eligibility files, remain missing, meaning that Lilly, and
presumably the State, have had no opportunity to analyze whether the data support the State’s

claim that Zyprexa use increased the State’s health care costs. If it turns out to be the case

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CIn Page 5 of 19
age 5 of
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| that the State has suffered no harm-perhaps even benefited—from Zyprexa use, the liability
[

| trial has no purpose.

€. Zyprexa and Severe Mental Ilnesses.

The FDA first approved Zyprexa for sale on September 30, 1996, for use in the

“management of manifestations of psychotic disorders.” The FDA later approved Zyprexa

for maintenance treatment of schizophrenia (November 2000), as treatment for bipolar
| disorder as monotherapy (March 2000) and in combination with lithium or valproate (July

2003). and as maintenance treatment of manic episodes and mixed manic and depressive
"cpisodcs associated with bipolar I disorder (January 2004). Zyprexa continues to be
approved by the FDA for the treatment of schizophrenia and bipolar disorder, and it is a well-
established treatment for both conditions.

Schizophrenia is a severe, debilitating, and life-threatening mental illness that
afflicts over 66.5 million people worldwide. The diagnostic features of this disabling
condition include overt psychotic or “positive” symptoms, such as auditory hallucinations
and delusions, as well as “negative,” symptoms, such as depression, emotional flatness,
impoverishment of thoughts and speech, and social withdrawal.

Bipolar disorder is a serious, lifelong, and life-threatening mental illness marked
by dramatic shifts in mood from abnormally elevated, expansive, or irritable moods to states
of extreme depression and hopelessness, often with periods of normal mood in between.

Bipolar disorder affects about 171.6 million people worldwide. Tt is often misdiagnosed, and

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Cn Page 6 of 19
ge 6 o
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| more than half of bipolar patients suffe
are properly treated. Without treatment, periodic cyclir
|

| mood can increase in frequency,
|

¢ with the disorder for five years or more before they
ng from mania to depression to normal

length, and severity to include symptoms of psychosis and

| auditory and visual hallucinations. Bipolar patients have the highest suicide rates amongst

individuals with severe mental illnesses.
|

Zyprexa is among the class of second generation, or atypical, antipsychotic

medications that also includes Clozapine, Risperdal, Seroquel, Geodon, and Abilify. Before

| the launch of atypical antipsychotics in the 1990s, patients with schizophrenia were treated

with older (or typical) antipsychotic medications, such as Haldol, which frequently caused
serious side effects, such as extra pyramidal symptoms (“EPS”), which include dystonic
reactions, drug-induced parkinsonism, akathisia, and tardive dyskinesia, all debilitating

conditions that affect patients’ compliance with their medication regimens. Second-

generation antipsychotics, and Zyprexa in particular, marked an advance in the treatment of

schizophrenia, and later bipolar disorder, because of the reduced risk of EPS. Zyprexa and
other atypical antipsychotics have also proven to be desirable alternatives to older
antipsychotic medications because they heal the negative symptoms of schizophrenia, as well
as positive symptoms.

Physicians make treatment decisions for patients with schizophrenia and bipolar
disorder based on many sources of information and on the unique circumstances of each

patient. Different treatments are differentially and unpredictably successful with individual

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 7 of 19
age 7 of
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; patients, and no medication regimen is consistently successful. Successful treatment of these

| debilitating and dangerous disorders require physicians to be resourceful, to adjust
medication dosages, and to experiment with different medication regimens. Treatment is
further complicated by a high rate of medication discontinuation and the fact that medications
often become less effective for patients over time.

III. SUMMARY OF ISSUES AND ANTICIPATED EVIDENCE

As currently constituted, Lilly believes that in the Phase 1 trial the State intends to
raise the following issues:
Does Zyprexa cause type 2 diabetes mellitus?
Did any of Zyprexa’s FDA-approved labeling inadequately
inform physicians of a scientifically knowable association
between Zyprexa and type 2 diabetes mellitus?

3. Did Lilly improperly promote Zyprexa in Alaska?

Evidence Concerning Issues 1 and 2.

1. The State’s anticipated evidence.
The State is expected to submit evidence and expert testimony to support its
allegation that Zyprexa causes type 2 diabetes mellitus, although this is inconsistent with the

Court’s order postponing causation to the second phase. The State must also submit evidence

and expert testimony to support its allegation that, in light of what was scientifically

knowable at the time, Lilly knew or should have known that Zyprexa causes diabetes and that

Lilly failed to adequately warn physicians about this risk.

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 8 of 19
age 8 of
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2. Lilly’s anticipated evidence.
To rebut the State’s assertions of inadequate warning, and, if submitted, diabetes
causation, Lilly anticipates that it will introduce testimony from State employees, Karleen
Jackson, the Commissioner of the Department of Health and Social Services, David

Campana, the Department’s pharmacy director, and Dr. Duane Hopson, the head of the

| Alaska Psychiatric Institute and a practicing psychiatrist; Alaska Community Mental Health

| psychiatrist Dr. Lucy Curtiss; Lilly witnesses, Dr. Patrizia Cavazzoni, Dr. Timothy Franson,

Dr. Robert Baker, and Dr. Gary Tollefson; and expert testimony from Dr. Silvio Inzucchi, Dr.

| David Kahn, and Dr. Mark Olfson. Lilly will present evidence that, before Zyprexa was

approved for sale, Lilly designed Zyprexa's developmental process to uncover the range of

risks that may be associated with Zyprexa because all medications—including all competing

atypical antipsychotic medications—can result in side effects in some patients.  Since

September 1996, when the FDA first approved Zyprexa for sale, the medication’s FDA-
approved labeling listed diabetes mellitus in the bolded ADVERSE REACTIONS section as
an adverse reaction observed in patients during clinical trials. Zyprexa’s labeling has always
listed weight gain as a commonly observed adverse event in clinical trials, and obesity is
well-known by the medical community as a risk factor for diabetes.

Pursuant to FDA regulations, Lilly, as well as doctors and patients throughout the
country have continually submitted reports to the FDA concerning all Zyprexa post-

marketing adverse events, including elevated blood-glucose levels. Lilly has also regularly

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and C ompany (Case No. 3AN-06-05630 CI Page 9 of 19
ge 9 o
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provided the FDA with periodic safety update reports. In addition, in the eleven years since
Zyprexa has been approved for sale, scientific knowledge regarding Zyprexa and other
atypical antipsychotics has evolved, and medical journals have published over 3000 articles
during this time concerning side effects associated with these medications. None of these
articles concludes that Zyprexa causes type 2 diabetes mellitus.

Throughout this eleven-year period, the FDA has been closely involved with every
step of monitoring Zyprexa's side effects. All of Lilly’s revisions to the Zyprexa labeling
were approved by the FDA, timely reflected the most accurate and current scientific
information available, and resulted from Lilly working closely with the FDA to review this

| data. The FDA has never concluded that Zyprexa causes type 2 diabetes mellitus, and the
State’s failure-to-warn and negligence claims are preempted by federal law. Additionally,
‘ the State’s actions are inconsistent with its allegations: The State has not advised physicians

of Zyprexa's alleged side effects, it has not advised patients to stop Zyprexa treatment, it has

not imposed use-restrictions on Zyprexa, and it has not advised DHSS about Lilly’s alleged

wrongdoing.
Outside of the product labeling, Alaska physicians had many sources available to

them concerning Zyprexa’s side effects, its potential side effects, and treatment alternatives.
The medical and scientific communities produce and share research and other information
about medications,

including Zyprexa and other atypical antipsychotics, through medical

literature, continuing medical education programs, professional meetings, guidelines and
:

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and C, ompany (Case No. 3AN-06-05630 Ccn P: 10 of 1
age 10 of 19
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mentally ill patients.

physicians concerning the risks of the medication and that Lilly’s marketing of Zyprexa in
| Alaska was not limited to the medication’s FDA-approved uses. The State is also expected to

| submit Zyprexa's FDA-approved labeling as evidence of UTPCPA violations. For each

[ 4 x
occurred in Alaska violated the statute.

algorithms, and exchanges between colleagues. Competitor pharmaceutical companies also
provide physicians with in formation about their competitor-medications’ efficacy and safety,
and physicians’ experiences with a medication may inform their use of the medication in the
future. Physicians make treatment decisions after weighing both the risks and benefits of

medications. Zyprexa has been, and remains, a valuable treatment option for severely

B. Evidence Concerning Issue 3.

1. The State’s anticipated evidence.
The State is expected to submit evidence from Lilly’s marketing department and

sales representatives in support of its allegations that the sales representatives misled the

alleged violation of the UTPCPA, the State must demonstrate how specific Lilly actions that

2. Lilly’s anticipated evidence.
Lilly anticipates that it will offer testimony from State witness David Campana;
Lilly witnesses, David Noesges, Eric Schultz, and Joey Eski; the expert testimony of Dr.

David Kahn and Dr. Thomas Schwenk; and testimony from two Alaska physicians who

prescribed Zyprexa, Dr. Duane Hopson, the medical director of the State-run Alaska

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 11 of 19
age 11 of
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Psychiatric Institute, and Dr. Lucy Curtiss, a psy chiatrist practicing at Alaska Community
Mental Health. Lilly will present evidence showing that all medical information that Lilly
shared with physicians regarding weight gain, hy perglycemia, and diabetes was the product

| of state-of-the-art scientific research.  Lilly’s Zyprexa-related promotional practices

encompassed schizophrenia and bipolar disorder only. All of Lilly’s promotional materials
go through medical review to ensure that they are on-label, that they comport with FDA
regulations, and that they provide physicians with clinically meaningful data to assist
physicians in their practices. The patient profiles and mood-disorder questionnaires
concerning Zyprexa that may have been presented to Alaska physicians were all related to
schizophrenia and/or bipolar disorder. These promotional pieces were designed to be tools to
assist physicians in identifying patients who were potentially suffering from schizophrenia
| and/or bipolar disorder. The only evidence that the State has identified relating to alleged
improper promotional practices are call notes—quickly jotted notes of often thirty-second
exchanges between sales representatives and physicians—that contain words like “weight
gain,” “diabetes,” “glucose,” “no differences,” “comparable,” “cause,” or “causal.” The State
proposes to make the case for marketing misconduct to Alaska prescribers without testimony
| from Alaska physicians. Neither physician deposed in the case testified that Lilly or its sales

representatives misled them or promoted Zyprexa for off-label uses.

Although Lilly’s marketing materials for Zyprexa were all tied to schizophrenia

and bipolar disorder, physicians may, in their medical Jjudgment, prescribe Zyprexa for other

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Cn) Page 12 of 19
age 12 of
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off-label uses. Prescribing medications off-label is a regular and necessary component of
‘ clinical practice, particularly in psychiatry, where indicated treatment options are either not
available or not successful for many patients. The fact of off-label use by physicians does
| not establish that Lilly promoted Zyprexa for off-label uses. Moreover, the fact that off-label
i
‘1 uses of Zyprexa may have been discussed between sales representatives and physicians, does
‘ not mean there was improper promotion. Certain discussions of off-label uses are considered

|
non-promotional and legal.”
Lilly will rely on the evidence described in Section ITI.A.2 to defend against the

| State’s claim that Zyprexa's FDA-approved labeling was improper.

C; Elements of The State’s Causes of Action That Will Be Resolved in
Phase 1.

1. Strict products liability failure to warn and negligence.
Findings of liability for strict liability failure to warn and negligence under Alaska
| law require that the State first prove its allegation that Zyprexa causes type 2 diabetes
' mellitus,” a conclusion that the FDA has never made and that the medical literature has never

reported. Second, the State must prove its allegation that one or more of Zyprexa’s labels

2 See Washington Legal Foundation v. Friedman, 13 F. Supp. 2d 51 (D.D.C. 1998)

? See Shanks v. The Upjohn Co., 835 P.2d 1189, 1199 (Alaska 1992).

;:’Ii Lil?‘ and Company’s Trial Brief
tate of Alaska v. Eli Lilly and Company (Case No. 3AN-06-0
3 5630 CI)
Page 13 of 19
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| inadequately conveyed Zyprexa’s risks. The risks must have been scientifically knowable to

| medical literature, clinical trials, and adverse-event reporting—all of which Lilly submitted to

| verdict for the State must be specific enough about when the warning was inadequate

regarding scientifically knowable risks so that the second jury can apply the finding to the

. . . o~ .
inadequate and that Lilly knew, or should have known, that the labeling was defective, any

5 . 4
Lilly at the relevant times.
T'o decide whether risks were scientifically knowable to Lilly, the jury must

consider what information about Zyprexa’s side effects were available to Lilly through the

the FDA, which determined only in September 2003 to implement a class-wide label change

for all atypical antipsychotic medications. If the jury finds that Zyprexa’'s labeling was

context of specific Alaska physicians who prescribed Zyprexa on specific dates.
2. Violations of the UTPCPA.

A finding of liability against Lilly on the State’s UTPCPA claims is not possible in
the first phase of trial. The UTPCPA requires the State to demonstrate each of Lilly’s alleged
Alaska-specific acts or practices, and the Jury must make two determinations as to each: (1)
Was each of Lilly’s Alaska-specific acts or practices unfair or deceptive? and (2) Did each of
Lilly’s Alaska-specific acts or practices occur in the conduct of trade or commerce? The

Alaska Supreme Court has required the State to make detailed showings of defendants’

* See id. at 1200.

Eli Lilly and Company’s Trial Brief
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specific actions when the State brings UTPCPA claims,’ not just a showing that the UTPCPA
was violated “in one or more ways,” as suggested by the State’s proposed jury instructions.
T'o meet this burden, the State has mustered only a handful of call notes that often
contain only a few isolated phrases, but the State has not deposed the prescribing physicians
to determine what the sales representatives actually said during the calls and what

promotional or medical material was shown to the physicians. The State has noticed only

| one Lilly sales representative for deposition, which is scheduled to occur on the eve of trial.

Without testimony from each sales representative and prescribing physician, the jury will not

be able to determine whether each sales representative appropriately presented marketing

material and the risks of Zyprexa; whether the physician listened to information that the sales

representative presented; whether the physician relied on the conversation with the sales

| representative or other sources when deciding to prescribe Zyprexa; and whether the patient

| for whom the physician prescribed Zyprexa was a Medicaid recipient.

The State also makes the extraordinary claim that Zyprexa’s FDA-approved
labeling violated the UTPCPA each time a prescription was written. Lilly’s use of a legally-

approved, legally-required medication label cannot give rise to UTPCPA violations,

e A e P . 8
> See Lee v. State, 141 P.3d 342, 345-46

941 P.2d 1229, 133150 (Alaska 1997, , 351 (Alaska 2006); State v. Anchorage-Nissan, Inc.,

Eli Lilly and Company’s Trial Brief
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| judgment on December 10, 2007, seeking dismissal of the State’s failure to warn claim and

| UTPCPA claim for actual damages based on In re Rezulin Products Liability Litigation, a

| recent decision published by the United States District Court for the Southern District of New

IV. ISSUES OF LAW
The State has dismissed its Strict Liability—Design Defect, and Fraud and
Negligent Misrepresentation claims. There are several outstanding issues of law that have
been briefed for the Court:

Motion for Summary Judgment. Lilly filed its motion for summary

York, where Judge Kaplan rejected the State of Louisiana’s claims of failure to warn and
UTPCPA-like claims because of the state’s “fraud-on-the-market” theory of causation—the
same type of theory that the State of Alaska relies on in this case by claiming that it can
demonstrate causation, not by proving that any particular physician relied on any particular
misrepresentation or claimed inadequate warning, but rather by examining “the aggregate
effect upon the State’s Medicaid program.” Lilly also moved for summary judgment on the
State’s UTPCPA claims because the State presents no evidence of what misconduct occurred
in Alaska, as required by the statute.

2; Supplemental Brief Seeking Dismissal of the State’s Claims Pursuant to
the UTPCPA Exemption and Federal Preemption. Lilly filed its supplemental briefing on
February 5, 2008, seeking dismissal of the State’s UTPCPA claim based on (1) the UTPCPA

exemption for activities regulated by other agencies, such as the FDA’s regulation of

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 I Page 16 of 19
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prescription medications, including their warnings; and (2) federal preemption. The
UTPCPA exempts claims against Lilly’s labeling and promotion of Zyprexa because the
misconduct alleged is already regulated and prohibited by the FDA. Under the Supremacy
Clause of the U.S. Constitution, claims under state consumer protection statutes that frustrate
the regulation of prescription drugs are preempted. Additionally, all warning-based claims,
statutory or common law, are preempted according to the FDA. This policy is particularly

| salient when applied to the State’s case because the FDA has scrutinized the safety issues

‘\

\ raised by the State for years and has reached an opposing conclusion.

|

I 3. Motion in Response to the Court’s On-Record Comments During the

h January 29, 2008 Hearing. On February 12, 2008, Lilly filed its motion in response to the

Court’s comments, seeking the Court’s permission for discovery of individual prescriber

[ decisions, including medical records and prescriber depositions so that the parties can

‘ identify which Zyprexa prescriptions would have been written regardless of any alleged

improper labeling or promotions. Lilly also requested that the Court reconsider its bifurcated

s b e
i trial plan in light of Lilly’s past arguments, recent case developments, and Lilly’s request for

| prescription-specific discovery.

4. Motions in Limine. The following motions have been filed with the Court

and briefed by the parties:

Eli Lilly and Company’s Trial Brief
State of Alaska v. Eli Litly and Company (Case No, 3AN-06-05630 C| 1)} B
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a. Plaintiff:
Motion in Limine to Exclude Testimony or Argument Regarding Efficacy or
Benefits of Zyprexa for Non-Indicated or “Off-Label” Uses;
Motion in Limine to Exclude Testimony or Argument Regarding the Lack of
Restrictions on the Availability of Zyprexa or Lack of an Injunction Against
Certain Conduct by Defendant;

Motion in Limine to Exclude Testimony or Argument Regarding Other Drugs
Manufactured by Defendant Eli Lilly and Company; and

Motion in Limine to Exclude Testimony or Argument Regarding Efficacy or
Benefits of Zyprexa for Indicated Uses.

b. Defendant:

Motion in Limine to Exclude Evidence Relating to the State of Alaska’s Alleged
Damages or Economic Injury;

vard, Suite 301

<

Motion in Limine to Exclude Certain Testimony of the State’s Experts Under Seal;

POWEF

Motion in Limine to Exclude References to Foreign Regulatory Action;

LANE

Motion in Limine to Exclude Evidence Relating to New York Times Articles
Under Seal;

Motion in Limine to Exclude Evidence Relating to Other Litigation Involving the
Defendant;

Motion in Limine to Exclude Evidence Relating to Defendant’s Profits, Net Worth
and the Price of Zyprexa;

Motion in Limine to Exclude References to Recent Regulatory Communications
and Developments; and

Motion in Limine to Exclude Testimony and Call Notes of Non-Alaska Based
Sales Representatives.

Eli Lilly and Company’s Trial Brief
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DATED this 19th day of February, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice

George A. Lehner, admitted pro hac vice

John F. Brenner, admitted pro hac vice

Andrew R. Rogoff, admitted pro hac vice

Eric J. Rothschild, admitted pro hac vice
and

LANE POWELL LLC

AttorneysAor Defendant

By__ i/

" Brewster H. Jar
Andrea E. Girafamo-Welp, ASBA No. 0211044
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
Fax: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT AN(‘HOR/\GE/ ‘
STATE OF ALASKA,

Plaintiff,

ELI LILLY AND COMPANY,
Case No. 3AN-06-5630 CIV

)
)
)
)
VS. )
)
)
)
)

Defendant.

STATE OF ALASKA’S REQUEST FOR
ORAL ARGUMENT ON ALL MOTIONS IN LIMINE
The State of Alaska, by and through its attorneys, pursuant to Civil Rule 77(e),
hereby requests oral argument on all motions in limine filed by the State and all motions
in limine filed by Eli Li}y
DATED this | 5 day of February, 2008.
FELDMAN ORLANSKY & SANDERS

Counsel for Plaintiff

BY

Eric T. Sanders
AK Bar No. 7510085

State of Alaska’s Request for Oral Argument on all Motions i Limi
State of Alaska v. Eli Lilly and C ompany e T 3AN—gi-g5<36??)f? é
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& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999
Counsel for Plaintiff

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Christiaan A. Marcum

P.O. Box 1007

Mt. Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff

Certificate of Service

I hereby certify that a true and correct
copy of Request for Oral Argument
On All Motions in Limine was
served by messenger facsimile on:

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.com)
Pepper Hamilton

By qug,j CW
Date BARENIT Y S =
I 7

State of Alaska’s Request for Oral Argument on all Motions in Limi
v v o fny n all Motions in Limine Case No. 3AN-06-5630 CI
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE ’\)E G
G,
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STATE OF ALASKA, S o
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VS.
ELI LILLY AND COMPANY,
Case No. 3AN-06-5630 CIV
Defendant.

STATE OF ALASKA’S SUPPLEMENTAL RESPONSE/NON-OPPOSITION
TO DEFENDANT LILLY’S MOTION IN LIMINE TO EXCLUDE EVIDENCE
RELATING TO THE STATE’S DAMAGES OR ECONOMIC INJURY
Defendant Eli Lilly and Company moved to exclude at the liability trial any
evidence related to the State’s damages or economic injury. The State filed a response on
February 14, 2008 which indicated such evidence may be relevant. This response did not
correctly describe the State’s position with respect to the liability trial. At the trial
scheduled to begin on March 3, 2008, the State does not intend to present any evidence

related to its damages or economic injury.

State of Alaska’s Supplemental Response/Non-Opposition
to Defendant Lilly’s Motion in Limine to Exclude Evidence
Relating to the State’s Damages or Economic Injury

State of Alaska v. Eli Lilly and Company

Case No. 3AN-06-5630 CI

Page 1 of 3




FELDMAN ORLANSKY

& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TeL: 907.272.3538
FAX: 907.274.0819

The State’s proposed jury instructions, which were furnished to Lilly on February

4. 2008, included a proposed instruction that explained in clear terms what the liability

trial would concern. Specifically, the State’s Proposed Instruction 6 provided in part:

In this trial, you will be asked to decide if the defendant
marketed Zyprexa without adequate warnings and whether, in
promoting Zyprexa, Lilly violated the Alaska Unfair Trade
Practices and Consumer Protection Act. You will not be
asked to decide whether Lilly must pay any compensation to
the State, or. if so, how much. Those matters will be
addressed later, and you are not to concern yourselves with

those questions in any way. You must answer the questions
that I direct you to answer at the end of the trial based on the
evidence presented, and not speculate or be influenced in any
way about what might happen later based on your answers.
(See Exhibit 1) Emphasis added.

Simply put, it has not been the State’s plan to present evidence of damages during
the March 3 trial. Accordingly, the State does not oppose Lilly’s motion in limine to

exclude evidence relating to the State’s damages or economic injury.

DATED this [/\ day of February, 2008.

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff

BY 4

Eric T. Sanders
AK Bar No. 7510085

State of Alaska’s Supplemental Res; N i
ponse/Non-Opposit
to Defendant Lilly’s Motion in Limine to Exclud:%vidle?::c Cree o a800C S
Relating to the State’s Damages or Economic Injury
State of Alaska v. Eli Lilly and C, ompany P;
2 age 2 of 3
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FELDMAN ORLANSKY
& SANDERS

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

David C. Biggs

5664 South Green Street
Salt Lake City, UT 84123

RICHARDSON, PATRICK,

WESTBROOK & BRICKMAN, LLC

H. Blair Hahn
Christiaan A. Marcum
David Suggs

P.O. Box 1007

Mt. Pleasant, SC 29465

Certificate of Service

HENDERSON & ALLEN, LLP
T. Scott Allen Jr.

2777 Allen Parkway, 7" Floor
Houston, Texas 77019-2133

FIBICH HAMPTON & LEEBRON
Kenneth T. Fibich

1401 McKinney, Suite 1800
Houston, Texas 77010

I hereby certify that a true and correct copy of the State of Alaska’s Supplemental
Response/Non-Opposition to Defendant Lilly’s Motion in Limine to Exclude Evidence
Relating to the State’s Damages or Economic Injury was served by messenger on:

Brewster H. Jamieson
Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301

Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.com)

Pepper Hamilton

ary 19, 2008

500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FaX: 907.274.0819

State of Alaska’s Supplemental Response/Non-Opposition
to Defendant Lilly’s Motion in Limine to Exclude Evidence
Relating to the State’s Damages or Economic Injury

State of Alaska v. Eli Lilly and Company

Case No. 3AN-06-5630 CI
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
VS.

ELILILLY AND COMPANY,
Case No. 3AN-06-5630 CIV

Defendant.

STATE’S (PROPOSED) JURY INSTRUCTIONS
AND VERDICT FORM

Certificate of Service

I hereby certify that a true and correct copy of
State’s (proposed) Jury Instructions and
Verdict Form was served on:

Brewster H. Jamieson, via messenger

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@nepger]aw.com)

Pepper Hamilton

FELDMAN ORLANSKY
& SANDERS

5001 StReeT By W
FOURTH FLOOR Date

ANCHORAGE, AK

99501
7 17.272.3538
Fan. 07.274.0819
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State’s Instruction e

Now 1 will introduce the parties’ claims to you. These are simple summarics-Of
complex claims, provided purely to help you listen to the evidence. When I describe
the claims, I am not telling you facts that you must accept. As to these claims, you
must listen to the evidence and decide the questions I ask you at the end of the trial

based solely on the evidence that you hear.

In this tr you will be asked to decide if the defendant marketed Zyprexa without
adequate warnings and whether, in promoting Zyprexa, Lilly violated the Alaska Unfair
Irade Practices and Consumer Protection Act. You will not be asked to decide
whether Lilly must pay any compensation to the State, or, if so, how much. Those
matters will be addressed later, and you are not to concern yourselves with those
questions in any way. You must answer the questions that I direct you to answer at the
end of the trial based on the evidence presented, and not speculate or be influenced in
any way about what might happen later based on your answers.

The State claims that, when prescribed and used for FDA-approved purposes, Zyprexa
causes serious side-effects in many patients, including in particular diabetes,
hyperglycemia, and dislipidemia. The State contends that Lilly knew that Zyprexa
contributes to causing these serious side-effects, but that Lilly failed to disclose the
risks adequately to the FDA, physicians, or to the State.

The State also claims that Lilly actively promoted Zyprexa for a variety of off-label
uses, although, the State claims, Lilly knew it had no evidence that Zyprexa was

effective to treat these off-label conditions.

The State claims that Lilly’s promotions of Zyprexa concealed important facts and
included misrepresentations and false statements.

Lilly denies that it acted wrongfully in any way.

00227
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[N THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
STATE OF ALASKA,
Plaintiff,
vs.
ELI LILLY AND COMPANY,

Case No. 3AN-06-5630 CIV
Defendant.

7 OF ALASKA’S RESPONSE TO LILLY’S SUPPLEMENTAL BRIEF
IEKING DISMISSAL OF THE STATE’S CLAIMS PURSUANT TO THE
UTPCPA EXEMPTION AND FEDERAL PREEMPTION
INTRODUCTION

After the deadline for filing its summary judgment motions, Lilly filed a
supplemental brief urging summary judgment on a new basis: that all the State’s claims
are barred because the federal Food and Drug Administration preempts any state
regulation of the labeling or marketing of a prescription drug. This court has already

rejected parts of Lilly’s claim, and, for the reasons set forth below, should reject the

newly-raised arguments as well. Lilly’s newest argument asserts in essence that Lilly had

1o choice to use any label other than what was pre-approved by the FDA. That is simply

untrue. The FDA’s regulations allow and encourage drug manufacturers to add or

Sl?lc of Ala.ska's.Response to Lilly’s Supplemental Brief Secking Dismissal
of the State’s Claims Pursuant to the UTPCPA Exemption and Federal Preemption

State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV Page 1 of 12
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strengthen warnings without waiting for FDA approval. Indeed, at one time Lilly took

advantage of these regulations to adopt new warnings on its own initiative, though it was

then rebuked by the FDA for doing so in a misleading manner. Because federal

reculation does not in any way preclude drug manufacturers from promulgating the

warnings that physicians and consumers should know about, there is no merit to Lilly’s
preemption argument.
THE COURT’S PRIOR RULING

In briefing presented to this court last summer, Lilly contended that the State could
not assert claims under the Alaska Unfair Trade Practices and Consumer Protection Act
(“UTP”) because such claims are preempted by the federal Food and Drug
Administration’s comprehensive regulation of prescription drugs. This court specifically
rejected Lilly’s claim that AS 45.50.481 precludes the State’s claims:

The UTP is accorded a liberal construction. . . . The act is not limited to
consumer transactions. . . . Any interpretation of the UTP or claim of
exemption must be afforded the liberal construction designed to promote
the purposes of the Act.

While the federal government under the FTC may have ceded its
Jurisdiction over certain pharmaceutical related matters of the Federal Drug
Administration, the plain language of Alaska’s UTP makes clear that
Alaska has not done so. The plain language of the Alaska UTP specifically
applies to prescription drug transactions by making a violation of AS 17.20
(the Alaska Food, Drug, Cosmetic Act) an unfair or deceptive practice.
See AS 45.50.471(b)(48).

State of Alaska’s Response to I illy’s Supplemental Brief Seeki ismi
: : 5 ing Dismissal
of the State’s Claims Pursuant to the UTPCPA Exemption and Federal Preemption
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Nor is it clear that the acts or practices complained of by the State are
specifically prohibited by the FDA. Mere regulation of Z~yprcxa by the
FDA is insufficient to exempt the conduct complain[ed of] by the State
from coverage under the UTP where that conduct is not specifically

prohibited by the FDA. See Smallwood v. Central Peninsulat Ge. Ho:: D.

151 P.3d 319, 328-29 (Alaska 2006). The plain language of the UTP

applies to pharmaceutical transactions and Lilly’s conduct is not exempted

~ ’ J c 1

from the Act’s coverage by AS 45.50.481.

Lilly barely acknowledges that this court has already rejected its blanket
preemption arguments. Since Lilly has not demonstrated that this court was wrong in its
initial ruling on this subject, the State assumes that this court sees no basis for
reconsidering its earlier ruling. The State therefore does not rebrief the issues decided in
July, and limits this response to addressing Lilly’s new, specific preemption claim: that
claims based on Zyprexa labeling may not be the basis for state law claims, since the

Zyprexa labeling was approved by the FDA.

FDA APPROVAL OF A DRUG’S LABELING DOES NOT PREEMPT STATE LAW CLAIMS
BASED ON THE MISLEADING NATURE OF THE LABELING

The arguably new claim asserted by Lilly is that the State may not base its UTP
claims or its common law claims on alleged defects in Zyprexa’s labeling, since the

labeling was approved by the FDA. This court should reject that argument.

1

Ord : Plaintiffs’s i : 3t
omined),r er re: Plaintiffs’s Claim of Proof at 10-11 (July 31, 2007) (some citations

State of Alaska’s Response to Lilly’s Suppl, ief i ismi
. aska’s | ipplemental Brief Seeking Dismissal
of the State’s Claims Pursuant to the UTPCPA Exemption and Flc,dcrdl Preemption
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Lilly’s argument does its best to obscure the clear regulatory authority that

allowed -- and encouraged it - to add warnings of the risks of Zyprexa. Although the

FDA must approve initial drug labeling, the manufacturer remains free on its own to
change the label to add or strengthen any warning, contraindication, or prccaulion.2 Lilly
itself took advantage of this provision in 2000, when it changed the Zyprexa labeling;
Lilly was later directed by the FDA to remove the new warnings because they were false
and misleading’ —- but Lilly’s action proved that it knew that it was not precluded from
adding honest warnings to its labeling if it had decided to be candid with the public about
the risks of using Zyprexa as compared to other drugs in its class. Finding that FDA
approval of a label preempts a lawsuit based on an improper label completely ignores the
independent power -- and responsibility -- that drug companies have to amend labels to

add warnings to protect consumers.

y See 21 C.F.R. § 314.70(c)(6)(iii)(A), discussed in In re Vioxx Products Liability
Litigation, 501 F. Supp. 2d 776, 783 (E.D. La. 2007); In re Zyprexa Products Liability
Litigation, 489 F. Supp. 2d 230, 271-72 (ED.N.Y. 2007); see also 21 C.E.R. §
201.57(c)(6) (“In accordance with 314.70 and 601.12 of this chapter, the labeling must be
revised to include a warning about a clinically significant hazard as soon as there is
reasonable evidence of a causal association with a drug; a causal relationship need not
have been definitely established.”)

The history of Lilly’s actions and the FDA reaction in 2000 is described in greater

dglail in Plaintiff’s Zyprexa Backgrounder at 8-9 (filed with this court May 25, 2007
with supporting documents). ) :

State of Alaska’s Response to I illy’s Supplemental Brief Seeki; ismi
: : & ng Dismissal
of the State’s Claims Pursuant to the UTPCPA Exemption and Federal Preemption
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Recoenition of the independent role of manufacturers in preparing labels that

adequately protect the public comports not just with the structure of the regulatory

scheme but with the reality that the FDA is not sufficiently funded and staffed to study all

i Au gk
the possible side-effects of all prescription drugs on the market.” Furthermore, to allow

FDA approval of a label to immunize a drug company from suits based on inadequate
warnings improperly rewards companies, such as Lilly, who fail to provide complete and
accurate information to the FDA.

As Lilly acknowledges, courts around the country have split in resolving the issue
presented by Lilly’s motion. The clear majority of cases -- and those that are factually

more like the current case -- find no preemption and allow plaintiffs to proceed with

See generally In re Vioxx, 501 F. Supp. 2d at 783; Report of the Committee on
Science and Technology, FDA SCIENCE AND MISSION AT RISK at 2, 3 (Nov. 2007) (“The
Subcommittee concluded that science at the FDA is in a precarious position; the Agency
suffers from serious scientific deficiencies and is not positioned to met current or
emerging regulatory responsibilities.”; “The FDA cannot fulfill its mission because its
scientific bases has eroded and its scientific organizational structure is weak.”);
Committee on the Assessment of the U.S. Drug Safety System, THE FUTURE OF DRUG
SAFETY: PROMOTING AND PROTECTING THE HEALTH OF THE PUBLIC, PREFACE (Sep!.
2006) (“The Committee believes the staff of the Food and Drug Administration, and of
the Center for Drug Evaluation and Research in particular, to be a dedicated and talented
group of public servants who currently lack the organization and resources to address all
of the challenges before them and perform their crucial role of advancing and protecting
public health in an increasing(ly] complex environment.” (available at
http:/www.nap.edu/catalog/11750.html). The House of Representatives Subcommittee
on Oversight and Investigations held a hearing just two weeks ago (January 29, 2008) on
the topic “Science and Mission at Risk: FDA’s Self-Assessment.”

State of Ala.ska‘s‘Responsc to Lilly’s Supplemental Brief Seeking Dismissal
of the State’s Claims Pursuant to the UTPCPA Exemption and Federal Preemption
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statutory consumer protection and common law claims based on a drug manufacturer’s

to provide adequate warnings of defects in a prescription drug labeling, even when

failure
the labeling was approved by the FDA.

Two of the leading cases rejecting Lilly’s position are /n re Vioxx Products
Liability Litigation® and In re Zyprexa Products Liability Litigation.® These decisions
survey other cases.’ Still other recent decisions that reject preemption claims include
Laisure-Radke v. Par Phamaceutical, Inc.,® Coutu v. Tracy,” McNellis v. R/i:er,“) and

Levine v. Wyeth."" The cases holding that deceptive labeling claims are not preempted

rely on the structure of the regulations governing drug labeling, as discussed above; on
the policy implications of immunizing a company from lawsuit when the FDA approves a

label with inadequate warnings because the company failed to provide adequate

501 F. Supp. 2d 776 (E.D. La. 2007).
489 F. Supp. 2d 230 (E.D.N.Y. 2007).

’ .See In re Vioxx, 501 F. Supp. 2d at 786; In re Zyprexa, 489 F. Supp. 2d at 274 (“A
majority of courts have held that the FDA’s labeling requirements represent only
minimum safety standards and do not absolve prescription drug manufacturers of
liability.” (citing cases)).

3 2006 WL 901657 at *2-6 (W.D. Wash. Mar. 29, 2006).
2006 WL 1314261 at *2-4 (R.I. Super. May 11, 2006).
2006 WL 2819046 at *4-13 (D.N.J. Sept. 29, 2006).

__A2d _, 2006 WL 3041078 (Vt. Oct. 27, 2006 ¢
s 3 ), cert. granted, 2008 WL

9
10
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information to the FDA; and on the long-established law that respects the role of the

: e
states in matters related to public health and safety.

Lilly observes that the FDA in January 2006 issued a statement asserting the

FDA's view that its approval of a label should preempt state court litigation over the

adequacy of the ]ahcling.” Many of the cases just cited discuss and reject the FDA’s

position. The court in /n re Vioxx observed that the question of federal preemption is
ultimately a question of congressional intent, and the FDA’s statement remains simply a

~ 14 oo 1 I
statement by the agency, not a statement made or endorsed by Congress.* Congress has

explicitly provided for federal preemption in some related areas, such as with respect to

A very recent California decision, also addressing safety labeling under the Food,
Drug, and Cosmetic Act (“FDCA”™), though dealing with a food product not a drug,
rejected a preemption claim. In the view of the California Supreme Court, even though a
state may not require labeling more stringent than the FDCA requires, this does not mean
that state consumer protection laws cannot be used to enforce compliance with federal
laws. See In re Farm Raised Salmon Cases, __ Cal. Rptr. 3d __, 2008 WL 351637 at *3-
12 (Cal. Feb. 11, 2008). While the regulatory schemes at issue are not identical, the
California court’s opinion offers a thoughtful overview of preemption principles and the
important roles of the state courts in enforcing consumer safety. See generally Medtronic
v. Lohr, 518 U.S. 470, 475 (1996) (“Throughout our history, the several States have
exercised their police powers to protect the health and safety of their citizens. Because
these are primarily and historically . . . matter{s] of local concern, the States traditionally
have had great latitude under their police powers to legislate as to the protection of the
lives, limbs, health, comfort, and quiet of all persons.”) (internal quotes omitted).

" See Lilly Supp. Memo. at 14, citing 71 Fed, Reg. 3922 (Jan. 24, 2006).
See 501 F. Supp. 2d at 784.

14
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Medical Devices.”” In contrast, when Congress amended the Food, Drug, and Cosmetic

Act (in 1962), it specifically stated that nothing in the amendments was to be construed to

invalidate any provision of state law absent a direct and positive conflict between the

federal and state law.’

The FDA’s 2006 position represented a reversal of longstanding policy. " Further,

the recent position is simply a policy statement, not promulgated in the way that federal
regulations are promulgated; hence, it is not the kind of regulatory position to which
courts must defer.'® Thus, the question of preemption remains a pure question of law for
the court to determine without deference to the ugcncy.“'

Most of the cases that Lilly cites that accepted a drug company’s argument that the
FDA position on preemption should prevail involve significantly different facts than in
the current case -- and thus the cases are not so much precedent for different legal
reasoning but for a different result based on a different fact pattern. Two of the cases
involve claims brought against drug manufacturers because patients committed suicide

See id.

See id. (discussing Drug Amendments of 1962, Pub. L. No. 87-781, § 202, 76 Stat.
780, 793). :

16

See id. at 786; In re Zyprexa, 489 F. Supp. 2d at 273.
See In re Zyprexa, 489 F. Supp. 2d at 274.
2 See In re Vioxx, 501 F. Supp. 2d. at 786-88; In re Zyprexa, 489 F. Supp. 2d at 274-
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" Plaintiffs claimed

X s \ 2
an anti-depressant (such as Paxil and Effexor).

after being prescribed
that the drug labeling should have warned of the risk of suicide. In those cases, the
defendant drug companies showed that the FDA had specifically rejected proposals to
add suicide warnings to the drug labeling, so the drug companies were able to
demonstrate that, had they amended their labels to include that warning, they would have
acted in direct contradiction to an FDA determination that such warnings were not
appropriate. The other two cases, involving different categories of drugs, likewise
involved allegations of risks that should have been included in labeling, although the
FDA previously had determined explicitly that there was no scientific basis for warning
of the risks in question.”’ Preemption is required where there is a direct conflict between
the state and federal law, such that the defendant could not possibly comply with both.

No such factual showing can be made in this case. To the contrary, the FDA continually

questioned Lilly and demanded more information, and, over time, as it finally obtained

: See Lil]y.Supp, Memo. at 15 n.55, citing Dobbs v. Wyeth Pharmaceuticals, 2008
\7\ L 169021 (W.D. Okla. Jan. 17, 2008) (Effexor); Colacicco v. Apotex, Inc., 432 F,
Supp. 2d 514 (E.D. Pa. 2006) (Paxil).

1 It _Zee Sykes v. Glaxo-SmithKline, 484 F. Supp. 2d 289 (E.D. Pa. 2007); In re Bextra
¢ Celebrex Marketing Sales Practices & Product Liability Litieati .
S iability Litigation, 2006 WL 2374742
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information, demanded increasingly more complete warnings. Lilly cannot and does

not claim that it would have acted contrary to any FDA determination if it had added

warnings that Zyprexa caused a risk of weight gain, diabetes, or other related diseases,

and did so at a rate greater than other drugs in its class.

The FDA recently proposed eliminating the rule that permits drug companies to

add or strengthen a contraindication, warning, or precaution without waiting for FDA

approval. A number of Senators and Congressmen have advised the FDA in strong terms
of their opposition to that suggestion, noting the value of the regulation as it currently
exists. In these Senators’ and Representatives’ view, eliminating the regulation would
not reflect Congress’ intent “to preserve the fundamental premises of the CBE [*“changes
being effected”] regulations: that drug companies are much better positioned to know the
risks associated with their own products, that the public should be promptly warned about
those risks, and that we cannot rely upon a very over-burdened and under-funded FDA to
promptly review and approve such warnings before they are added to product labels.”*
Granting a drug company’s preemption motion would have the effect of nullifying

the regulation while it is still in effect.

] Seg generally Plaintiff’s Zyprexa Backgrounder at 21 (describing label changes
requlrgd_ in 2003); State’s Opposition to Lilly’s Motion for Summary Judgment at 5-6
(describing label changes required in 2007).

3
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CONCLUSION

ourt should deny Lilly’s supplemental summary judgment motion.

This ¢

DATED this {5 _day of February, 2008.
FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff
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Joseph W. Steele
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H. Blair Hahn
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P.O. Box 1007

Mt. Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff

FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR State of Alaska’s Response to Lilly’s Supplemental Brief Seeki ismi
Y LOOR . ng Dismissal
Awgﬂ;ih AK o_f the State’s Claims Pursuant to the UTPCPA Exemption and ngeral Preemption
T 0072723558 State of Alaska v. Eli Lilly and Company, Case No. 3AN-06-5630 CIV

FAX: 907.274.0819 Page 11 of 12

002282




FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR

ANCHORAGE, AK
99501

TEL: 907.272.3538

FAX: 907.274.0819

Certificate of Service

I hereby certify that a true
Supplemental Brief Seeking Dismissal o
Exemption and Federal Preemption was serv ed by messenger on:

and correct copy of State of Alaska’s Response to Lilly’s
f the State’s Claims Pursuant to the UTPCPA

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pep perlaw.com)
Pepper Hamilton

o blrry S Croeet

State of Alaska’s Response to Lilly’ ief
ey aska Lilly’s Supplemental Brief Seeking Dismi
of the States Claims Pursuant to the UTPCPA Exemption and Fcl:,dcr:ﬂ:t:::'nplion

State of Alaska v. Eli Lilly and Com, C [
ipany, Case No. 3AN-06-5630 CIV
¥ Page 12 of 12

002283




» b |

@ongress of the United States
Washington, BE 20515

January 23, 2008

orable Andrew C. von Eschenbach, M.D.

Dear Dr. von Eschenbach:

We are writing to express our profound regret about FDA’s proposed rule to _almend the
t companies to promptly update their drug and device labels with new
A has failed to provic / justification for expending its very limited L
6 page proposal that will serve only to deprive American consumers of

tent of this proposal is to protect companies in the pharmaceutical
y from being held liable for marketing products they know are unsafe. Such a
¢ comes at the expense of consumers and violates the mission of the FDA. The
1 CBE rule is not an isolated case, but part of a pattern of actions in the

FDA's current regulations permit manufacturers to change their labels to add or
strengthen a contréindication, warning, precaution, or adverse reaction without waiting for
approval by the agency of such a change.” These regulations, also known as the “changes being
effected (CBE) supplements” regulations, serve the vitally important public health function of
ensuring that patients and healthcare providers are made aware of safety risks associated with
heir medical products at the earliest possible moment.

Prior to the implementation of these regulations over 20 years ago, manufacturers were
forced to seek FDA approval before making virtually all changes to FDA-approved products.*

! Food and Drug Administration, Supplemental Applications Proposing Labeling
Changes for Approved Drugs, Biologics, and Medical Devices, 73 Fed. Reg. 2848 (Jan. 16,
2008) (proposed rule) (hereinafter “Proposed Rule™).

“ It was recently revealed that the Bush Administration is similarly diverting FDA
resources to developing and issuing a document whose apparent purpose is to protect drug and
device manufacturers from prosecution for illegal marketing, Letter from Chairman Henry A.
Waxman to FDA Commissioner Andrew C. von Eschenbach, M.D. (Jan. 22, 2008) (online at
www,ov:rsigh:.housc.gov/story.asp?ID=l696).

21 CFR 314.70, 21 CFR 601.12, and 21 CFR 814.39.

2
Food and Drug Administration, New Drug and Antibiotic Regulati 4 d
46622, 46634 (Oct. 19, 1982) (proposed rule), SR e
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requested that the agency change it— they
akes FDA reviewers away from more

falso recognized that a policy that would permit companies to make cl:enain
first seeking FDA approval “would help concentrate the agency’s limited
ications for marketing, and would also permit pharmaceutical
ain postmarketing changes sooner.”® Thus, in 1982, the agency
FDA, with its very limited resources, could not be expected to
e to the ever-increasing number of regulated medical products; and
urers to add certain safety information to labels before FDA approval
the American public was warned about risks associated with their products in a

2, FDA’s funding situation has taken a dramatic turn for the worse. Today,
all but starved of resources. Experts from every affected sector agree
g situation has rendered FDA unable to protect the American public
from even the most basic threats, including contaminated food, tainted and dangerous drugs, and
faulty medical devices. According to FDA’s own Science Board, FDA's ability to carry out its
mission is so compromised by loss of resources that American lives are now at risk.”

In the face of this public health crisis, the Bush Administration has turned its back on
rican consumers. At a time when the FDA lacks the resources to adequately protect

ans from unsafe drugs and devices, it is astonishing that the Bush Administration has
opted to dedicate FDA'’s strained resources to protecting the drug and device industry from
liability for marketing dangerous products. The 26 page CBE proposal has no purpose other than
to shore up the industry’s legal arguments for avoiding liability. Indeed, the proposed rule fails
to identify a single problem associated with these regulations that would warrant a modification,
much less a public health threat of such magnitude as to put issuing the proposal at the top of
FDA’s priority list. We note, however, that the proposal was immediately cited by the Solicitor
General in a letter to the United States Supreme Court in support of the industry’s argument that
FDA approval preempts individual product liability cases.®

s

Id
€ Id at 46635.

) ” FDA Science and Mission at Risk, Report of the Subcommittee on Science and
Tecnfm[agy, 3 (Nov. 2007) (online at www.fdagov/ohrms/dockets/ac/OWbriefmy 2007-
4329b 02 01 _F“DA%ZORepon%ZOon%ZOScience%ZOand%ZOTechnology. pdf).

s . 5
Letter from Solicitor General Paul D. Clement to Honorable William K. S
Supreme Court of the United States (Jan. 16, 2008), e
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Andrew C. von Es!

Al
8

We are further concerned about FDA's characterization of the proposed rule as an effort
ly “codify the agency’s longstanding view on when a change to the labeling of an
gic, or medical device may be made in advance of the agency’s review of

ons in which a manufacturer is permitted to make add or strengthen a contraindication,
ition, or adverse r on without waiting for FDA to approve such a change.

urer would now be prohibited from adding or strengthening a

on, or adverse reaction in the absence of FDA approval unless

his proposed rule sets forth & much er standard than was previously applied in
Y inevitably result in fewer company-initiated warnings. Further, it is
ment by companies defending against lawsuits that the
ications, warnings, precautions, and adverse
1 the absence of FDA approval, whereas under FDA’s current regulations, it is clear

ve been free to do so.

se Section 314,70 currently permits manufacturers to warn consumers of potential
liest moment, FDA's proposal will also result in a delay in getting consumers
it information about the safety of their drugs and medical devices, while FDA takes the
time it needs to review and approve those warnings,

The preamble to FDA's January 16 proposed rule refers to the new labeling change
ity set forth in the recently enacted Food and Drug Administration Amendments Act of
)7 (FDAAA) and asserts that this legislation “confirm([s] that Congress intends FDA to
y regulate the content of labeling for approved products.”! It is indeed true that, in
FDAAA, Congress intended to give FDA, for the first time, the clear authority to require certain
l ng. Vioxx is a painful illustration of what had previously been a serious
y. In that instance, FDA haggled with the company about the content of
g change for over 14 months while consumers continued to take the drug, completely
f it ious health risks associated with it. Thus, FDAAA provides FDA with the
Y to &3 s kind of protracted negotiation so that the agency can ensure that the
important safety information it believes should be in the label is promptly added.

Tne preamble, however, makes a glaring omission in its description of congressional
ntent with respect to FDAAAs labeling change authority. FDA failed to cite the “Rule of
Construction” which clearly demonstrates Congress’ equally important goal: to preserve the

S T
Z Proposed Rule, Supranote 1, 2848,

i Proposed Rule, supra note 1,2853.
" Proposed Rule, supra note 1, 2850,
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ndrew C. von Eschenbach, M.D.

update their own product labels to reflect the most
tion available. That section states:

f Construction.—This paragraph shall not be construed to affect the'
ility of the responsible person or the holder of the approved applicatllon u.nf.k:r
(i) to maintain its label in accordance with existing requirements, including
rt 201 and sections 314.70 and 601.12 of title 21, Code of Federal
r regulations). '

pplement regulations. The rule of
nt to preserve the fundamental premises of the
etter positioned to know the risks associated
he public should be promptly warned about those risks, and that
burder der-funded FDA to promptly review and
re they are added to product labels.

led to provide any evidence or rationale for its proposal, we would
information:

Please provide data on the number of CBE supplements the agency has received each
year from 1982 to the present;

Please describe any cases in which a manufacturer used the CBE procedure to add or
strengthen a contraindication, warning, precaution, or adverse reactions in a manner that
harmed the public health, including the dates of such cases, and explain why the agency
believes that modifying the regulations has become a high public health priority at this

time;
Please provide any documents demonstrating concern on the part of the Center for Drug
Evaluation and Research or the Center for Devices and Radiological Health about misuse
of the CBE regulations, or about public health risks arising from its current language; and

Please provide the number of FTEs used to issue this proposed rule and a timeline for
when work began on this effort.

Please provide a response to this request by no later than February 13, 2008,

221Us.C. 355(0)(4)(D).
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n’s preeminen
1 from w

t public health agencies. Every day, Americans
fe foods, drugs, and medical devices. In stark

h mission, the agency’s proposed rule protects the

companies rather than the health and safety of
this action.

Sincerely,

A. Waxman

ommittee on Oversight

John D. Dingell
Ch

nan

Edward J, .\laﬁy%
Chairman

Subcommittee on Telecommunications
and the Internet

House Committee on Energy and
Commerce

ook Catin, ).

Frank Pallone, Jr.
Chairman
Subcommittee on Health

House Committee on Energy and
Commerce

v&ﬂ‘l/ﬁ

Edward M. Kennedy
Chairman

Senate Committee on Health, Edu
Labor, and Pensions

Patrick J. Leahy

Chairman
Senate Committee on the Judiciary

(U T 0

Christopher J. Dodd

Chairman

Senate Committee on B
and Urban Affairs

24 LDl“"V’U’

Rosa L, DeLauro
Chairwoman

| Aty

ih,

anking, Housing,

Subcommittee on Agriculture, Rural

Developmcnt, Food and Drug
Administration, and Related Agencies
House Committee on Appropriations

x|
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Superior Court
State of Alaska
DISTRICT

MORGAN CHRISTEN (907) 264-0667

February 15, 2008

Judge Mark Rindner
825 West Fourth Avenue
Anchorage, Alaska 99501

Dear Judge Rindner:

I met with the parties and their counsel in State v. Eli Lilly, 3AN-06-5630 CI
today to discuss settlement. The parties were unable to reach resolution.

I can be available to reconvene the parties for a settlement discussion prior
to their March 3, 2008 trial date, but they will need resolution of an issue
first.

A question was raised at the January 29, 2008 oral argument regarding
whether the case will proceed in a bifurcated fashion. I call this to your
attention because I do not believe that it appears on the docket as a pending
motion. Briefing on the issue has been filed by defendant. I am uncertain
whether the State intends to file responsive brief.

Superior Court Judge

cc  Brewster Jamieson
Eric Sanders
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
STATE OF ALASKA,
FEB 14 2008

STATE OF ALASKA, | Ommmﬂm\owrgﬂ
o T

\ he Trial Courts
Filed 0 THIRD DIST

THIRD JUDICIAL DISTRICT AT ANCHORAGE

By

Plaintiff,

v

; Case No. 3AN-06-05630 CI
|

ELI LILLY AND COMPANY,

Defendant.

DEFENDANT ELI LILLY AND COMPANY’S QUALIFIED OPPOSITION AND
CROSS-MOTION TO PLAINTIFF’S MOTION IN LIMINE TO
EXCLUDE TESTIMONY OR ARGUMENT REGARDING
OTHER DRUGS MANUFACTURED BY ELI LILLY AND COMPANY

Defendant Eli Lilly and Company (“Lilly”) concurs with the State of Alaska’s

| motion in limine to the extent that it prohibits both parties from referencing any medication,

I other than Zyprexa, manufactured by Lilly. Evidence of other Lilly medications (i) is

irrelevant, and its unfairly prejudicial effects outweigh any probative value; (ii) could mislead
the jury; and (iii) will confuse the issues. To the extent that the State seeks only to limit
| evidence regarding the uses and benefits of Zyprexa, or seeks only to limit Lilly’s references
‘ to other Lilly medications, this motion should be denied.
“ L INTRODUCTION
Lilly and the State agree that evidence of medications manufactured by Lilly, other
than Zyprexa, has no place in this litigation. The State’s motion in limine creates confusion,

however, because it describes the evidence to be excluded in inconsistent terms. In the

002290
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| motion’s opening sentence, the State requests that the Court preclude Lilly’s counsel from

| introducing evidence regarding the uses or benefits of other medications manufactured by
| Lilly. The motion’s concluding sentence, however, simply requests that the Court “exclude
any argument or reference to other prescription drugs manufactured by defendant,” without
reference to party or topic. The State’s proposed order further muddies its request, because it
seeks only to limit Lilly’s references, but not the State’s, to other Lilly medications."
IL ARGUMENT
The State correctly recognizes that although Lilly “manufactures a number of
prescription [medications] indicated for the treatment of a variety of medical conditions[,]
[t]he only product at issue in this case is Zyprexa . . . the fact that [Lilly] produces a number

of other prescription [medications] that are not the subject of this litigation does not have any

i

| bearing on [Lilly’s] conduct with respect to Zyprex: These statements apply equally to
evidence submitted by both parties, and to a// information about other Lilly medications-not
| just information regarding benefits and uses. All references to Lilly’s other medications
should therefore be excluded, regardless of how direct the reference is, or which party seeks

to make the reference.

1
[Proposed] Order Regarding PIf's Mot. in Limine to Exclude Testimony or A
: 8 g . ) r
Regarding Other Drugs Manufactured by Def. Eli Lilly and Company ("Defgndant n%:)r'nsg:
offer any argument or evidence referring to other prescription drugs manufactured by Lilly.”)

" W S
PL’s Mot. in Limine to Exclude Testi i
Manufactured by Def. Eli Lilly and Comp;:;n;?gy or Argument Regatipblll D

Def Eli Lilly and Company’s Qualified O iti i
ExcludeTestimony or Argument kegarding Oth:errugs :'"d (.:mss-f:ldo(lo
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Cn

n to Plaintiff’s Motion in Limine to
by Defendant Eli Lilly and C;

00229

pany
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Suite 301

To the extent that Lilly’s request is denied, and evidence of other Lilly medications
is admitted. this Court should not sign the State’s one-sided proposed order. The proposed
order prevents Lilly from referencing other of its medications while allowing the State to do
so. In short, if the Court denies Lilly’s request to preclude both parties from referencing
other Lilly medications, then both parties should be permitted to use such evidence at trial,

within the bounds of the Alaska Rules of Evidence.

I CONCLUSION

For the foregoing reasons, evidence regarding other Lilly medications should be

excluded.

DATED this 14th day of February, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

an
LANE POWELL LLC
Attorneys for Defendant

o 08 Y0l

Brewster H. Jamieson, ASBA No.B411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

Defendant Eli Lilly and Company’s Qualified O, it

| ) 1y | Pposition and Cross-Moti inti ion in Limi

gz«l::u”dfe;flesl;‘movn_\ or Argument Regarding Other Drugs Manufacilsj.liv:dog;l;)lc‘}:lll:;m:fgls' t/l_nllon o
Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI L A COEpe
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500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
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IN THE SUPERIOR COURT FOR THE STATE OF ,T\LASKA e
THIRD JUDICIAL DISTRICT AT “\NC“Q‘R{\}}\[}_ (’T:TT\,‘
STATE OF ALASKA,
Plaintiff,
V. Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

Defendant.

" N e e et N Nt

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION IN LIMINE TO
EXCLUDE EVIDENCE RELATING TO OTHER LITIGATION INVOLVING
THE DEFENDANT

Defendant Eli Lilly and Company (“Lilly”) has moved to exclude from the trial of
this case any evidence relating to “other Lilly-related litigation, investigations, regulatory
action or settlements.”

While the State does not intend to offer evidence of other Lilly litigation in this
action, it does oppose this motion in one important respect. On January 31, 2008, the
New York Times reported that Lilly and federal prosecutors are discussing a potential
billion dollar settlement of civil and criminal investigation involving Lilly’s marketing of

Zyprexa to the federal and state governments,! The negotiations reportedly include a

criminal plea. The State respectfully requests that the Court require Lilly to disclose any
1

Alex Berenson, Lilly Considers $1 Billion Fine to Settle Case, New York Times,
January 31, 2008, at Al.
Plaintiff’s Response to Defendant’s Motion in Limine to Exclude

Evidence Relating to Other Litigation Involving the Defendant C;
State of Alaska v. Eli Lilly and Company -
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plea or agreement to plea if such arises at any time before or during the trial of this case

or during the jury’s deliberations. The jury would certainly be entitled to know if Lilly

pled guilty to criminal conduct which mirrored the conduct alleged by the State in this
case

For the reasons stated above, the Court should deny Defendant’s Motion in
Limine

- 11/ e
Respectfully submitted this [ & day of February, 2008.

FELDMAN, ORLANSKY & SANDERS
Counsel for Plaintiff

“ric T. Sanders
Alaska Bar No. 7510085

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
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H. Blair Hahn

Christiaan A. Marcum
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Mt. Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff
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FELDMAN ORLANSKY
& SANDERS
500 L STREET

FOuRTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE L)!’ /‘\‘L/\SK/\

THIRD JUDICIAL DISTRICT AT ANCI IOR:\('j‘l; T

STATE OF ALASKA, ;
Plaintiff, )

v : Case No. 3AN-06-05630 CI
)
ELI LILLY AND COMPANY, )
Defendant. ;
)

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION IN LIMINE TO
EXCLUDE EVIDENCE RELATING TO PLAINTIFF’S DAMAGES OR
ECONOMIC INJURY

Defendant Eli Lilly and Company (“Lilly”) has moved to exclude from the trial of
this case any evidence related to Plaintiff’s damages or economic injury, arguing any
such evidence is not relevant to the liability phase of the case.

While a jury will determine the extent of the State’s damages in a second trial if
the State achieves a verdict on liability in the first trial, the jury in the first trial must at
least understand the potential nature of such damages. The jury must know, without
needing to know whether it actually occurred, that the potential for injuries and damages

existed in connection with Lilly’s conduct. Further, the fact that some of those damages

directly correlate to profit for Lilly is relevant to Lilly’s motive and intent, and to

Plai:tiﬁ’s Response to Defendant’s Motion in Limine to Exclude
Evidence Relating to Plaintiff’s Damages or Economic Inju
C: -06-
State of Alaska v. Eli Lilly and Company i e Mo el

002326 Page 1 of 3




FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FaAx: 907.274.0819

impeach any suggestion by Lilly that any of its actions were motivated by other

considerations.
For the reasons stated above, the Court should deny Defendant’s Motion in
Limine
[
Respectfully submitted this {\‘\ day of February, 2008.

FELDMAN, ORLANSKY & SANDERS
Counsel for Plaintiff

BY %\

~ Eric T. Sanders
Alaska Bar No. 7510085

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999

Counsel for Plaintiff

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Christiaan A. Marcum

P.O. Box 1007

Mt. Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff

Plajmif‘f"s Response to Defendant’s Motion in Limine to Exclude
Evidence Relating to Plaintiff’s Damages
State of Alaska v. Eli Lilly and Company

or Economic Injury Case No. 3AN-06-5630 CI
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LED
JF ALASKA
Bl PM L: |3
IN THE SUPERIOR COURT FOR THE ST:‘\TE ‘OF ALAS]\K\“.‘/\S
THIRD JUDICIAL DISTRICT AT ANC} O thg r~"“1»(
STATE OF ALASKA, )
)
Plaintiff, )
)
v ) Case No. 3AN-06-05630 CI
)
ELI LILLY AND COMPANY, )
)
Defendant. )
)

PLAINTIFF’S RESPONSE TO DEFENDANT’S
MOTION IN LIMINE TO EXCLUDE CERTAIN
TESTIMONY OF THE STATE’S EXPERTS
Defendant Eli Lilly and Company (“Lilly”) has moved to exclude from evidence
in the trial of this case any testimony or opinions from the State’s experts regarding the
knowledge or beliefs of the FDA. Lilly or individual physicians,
The State filed expert reports per the Court’s Routine Pretrial Order on November
12, 2007. At that time, the St‘are incorporated both the expert reports and deposition
testimony of a number of experts previously identified in the Zyprexa multidistrict
litigation (MDL). In that same pretrial order, the deadline for filing motions related to
expert testimony was January 7, 2008, Lilly actually sought and received a one week

extension of that deadline, yet it filed no motions related to any of the State’s experts’

testimony. It now files a motion in limine to exclude certain testimony of the state’s

Plaintiffs Response to Defendant’s Motion in Limine
To Exclude Certain Testimony of the State’s Ex
perts -06-
State of Alaska v. El; Lilly and Company oo, 34010 o
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experts as having “no basis in any body of knowledge or expertise and lying “outside

- . »l
the bounds of expert testimony.

Lilly has waived its right to attack the foundation or admissibility of the State’s

experts’ opinions. Lilly had the opportunity to do so in accordance with the Court’s

pretrial schedule and chose not to. It should not be allowed to make an end run around
that schedule by casting its motion in a different light or seeking the same relief through a
motion of another kind.

Specifically, Lilly attacks certain testimony of Dr. John Gueriguian.”  Dr.
Gueriguian is a medical doctor, a pharmacologist, who among other things was employed
as a medical officer by the U.S. Food and Drug Administration (“FDA”) for twenty
years. Rule 702(a) provides:

If scientific, technical, or other specialized knowledge will assist the trier of

fact to understand the evidence or to determine a fact in issue, a witness

qualified as an expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion or otherwise.®

1

Def. Mot. in Limine to Exclude Certain Testimony of the State’s Experts, 3.

5 Lilly concludes its argument in the motion by stating, “In addition, the State

shoulfi_be precluded from introducing or referring to excerpts of any deposition
containing such testimony.” Def. Mot. at 3. This vague, one-off request should be
dJsrcggrded by the Court. It is inherently unfair to require the State to respond to this
exc!usnon request when Lilly has provided absolutely no notice of either the specific
testimony or deponents to which it is referring,

e Alaska R. Evid. 702.

?]aigtifi‘s Response to Defendant’s Motion in Limine
0 Exclude Certain Testimony of the State’s Experts
State of Alaska v. Eli Lilly and Company i Coaee. SANOC
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anner, he is entitled

As Lilly has not challenged Dr. Gueriguian’s qualifications in any m
to render opinions on the evidence based upon his expertise and qualifications. He is
entitled to give an opinion on what evidence means, including what knowledge the
evidence would have imparted to a regulatory body which he was a part of for twenty
years and which he would have expertise on by virtue of his training and experience.
For the reasons stated above, the Court should deny Defendant’s Motion in
Limine.
Respectfully submitted this tﬂ day of February, 2008.
FELDMAN, ORLANSKY & SANDERS

Counsel for Plaintiff
BY é el

“Eric T. Sanders
Alaska Bar No. 7510085

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999

Counsel for Plaintiff

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Christiaan A. Marcum

P.O. Box 1007

Mt. Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff

Plaintiff’s Response to Defendant’s Motion in Limine
To Exclude Certain Testimony of the State’s Experts
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I hereby certify that true and correct copies of
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Brewster H. Jamieson
Lane Powell LLC
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Barry Boise, via email (boiseb@pepperlaw.com)
Pepper Hamilton
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FILED
ATE OF ALASKA

31, PH L 13

IN THE SUPERIOR COURT FOR THE STA IE Ol"‘/\l..»’\SKA. i
[HIRD JUDICIAL DISTRICT AT ANCHORAG "
DEPL
STATE OF ALASKA,
Plaintiff,
v Case No. 3AN-06-05630 CI

ELI LILLY AND COMPANY,

Defendant

)
)
)
)
)
)
)
)
)
)

PLAINTIFF’S RESPONSE TO DEFENDANT’S
MOTION IN LIMINE TO EXCLUDE EVIDENCE RELATING
TO NEW YORK TIMES ARTICLES

Defendant Eli Lilly and Company (“Lilly”) has moved to exclude from evidence
in the trial of this case any evidence relating to a series of articles published in 7he New
York Times in December 2006, regarding Zyprexa, as well as the surrounding controversy
which led to the February 13, 2007 injunction precluding further disclosure of
confidential Lilly documents entered in the Zyprexa multidistrict litigation (“MDL?).

The State does not intend to offer into evidence the New York Times articles
referred to by Lilly, and thus does not oppose this motion in that regard. However, the
State does intend to offer into evidence documents referenced in those articles, and

documents which may have been generated as a result thereof, The admissibility of any

such documents should be judged on its own terms without reference to the New York

Plaintiff’s Response to Defendant’s Motion in Limine to
Exclude Evidence Relating to New York Times Articles
State of Alaska v. Eli Lilly and Company N
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Times articles. Specifically, the State does intend to offer into evidence the two

documents specifically cited by Lilly in its motion: Lilly’s February 20, 2007 submission
to the U.S. Food and Drug Administration (“FDA™), and the FDA’s March 28, 2007 letter
to Lilly.

The February 20, 2007 submission by Lilly to the FDA does indeed contain, at
least in part, a point by point response to issues raised in the New York Times articles.
However, these responses discuss in particular documents and data at issue in this
litigation, and thus represent Lilly’s views and explanations on those issues. Some of
those views or explanations could be admissible as evidence of Lilly’s state of mind, be
admissions or statements against interest, or be used by the State to impeach inconsistent
views or statements by Lilly witnesses. Thus, any ruling that the document is per se
inadmissible would be inappropriate.

The March 28, 2007 letter has even less connection to the New York Times article.
As Lilly notes, the letter is at least in part related to Lilly’s New Drug Application for an
additional treatment indication for Symbyax, a combination drug which includes the
olanzapine (Zyprexa) molecule. However, the letter is also a critical assessment of study
data involving Zyprexa and of the adequacy of the Zyprexa label itself, As discussed in
the State’s response to Lilly’s Motion in Limine to Exclude References to Recent
Regulatory Developments, this letter is admissible evidence probative on a number of

issues in this case. In the entirety of the letter, there is but a single mention of the New

Elai;m’ﬁ’s Response to Defendant’s Motion in Limine to
xclude Evidence Relating to New York Times Articles
State of Alaska v. Eli Lilly and C ompany CaseNo, SU0GE
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20, 2007 submission was

York Times articles, when the FDA notes that Lilly’s February
“not particularly helpful” in response to FDA’s concerns regarding the articles. A ruling
finding the March 2007 letter inadmissible simply because of its tenuous connection to
(and single mention of) the New York Times articles would be inappropriate.

For the reasons stated above, the Court should deny Defendant’s Motion in

Limine.
Respectfully submitted this Ef day of February, 2008.

FELDMAN, ORLANSKY & SANDERS
Counsel for Plaintiff

Ay

Eric T. Sanders
Alaska Bar No. 7510085

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999

Counsel for Plaintiff

RICHARDSON, PATRICK, WESTBROOK
& BRICKMAN, LLC

H. Blair Hahn

Christiaan A. Marcum

P.O. Box 1007

Mt. Pleasant, SC 29465

(843) 727-6500

Counsel for Plaintiff

Plaintiff’s Response to Defendant’s Motion in Limine to
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Certificate of Service
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Order were served by messenger on:

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.com)
Pepper Hamilton

<oy Jéﬁ%ﬁuﬁ%ﬁ

Plaintiff’s R_esponse to Defendant’s Motion in Limine to
Exclude Evidence Relating to New York Times Articles

State of Alaska v. Eli Lilly and Company
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Suite 301

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
[HIRD JUDICIAL DISTRICT AT ANCHORAGE

Fiedinthe Trial Cout.
STATE OF ALASKA, , LA

FEB 14 2008

Courts
Deputy

Plaintiff,
Clerkof the Tridl
By.

| Case No. 3AN-06-05630 CI

Vs

ELI LILLY AND COMPANY,

Defendant.

DEFENDANT ELI LILLY AND COMPANY’S OPPOSITION TO
THE STATE OF ALASKA’S MOTION IN LIMINE TO EXCLUDE TESTIMONY
OR EVIDENCE REGARDING THE LACK OF RESTRICTIONS ON THE
AVAILABILITY OF ZYPREXA OR LACK OF AN INJUNCTION
AGAINST CERTAIN CONDUCT BY DEFENDANT

Despite conceding that nearly 3% years ago, the State of Alaska became aware of

Zyprexa's® alleged health risks, the State seeks to prevent Eli Lilly and Company from

{
| . . . . 5. . . .
i introducing evidence that, to this day, the State had not imposed any restriction on Alaska

Medicaid patients’ access to the medication. The State also seeks to blind the jury from
‘ learning that the State could have sought an injunction against Lilly for the conduct alleged in
this lawsuit, but did not. This motion must be denied because the facts regarding the State’s
inaction are probative of whether Lilly’s conduct violate the State’s Unfair Trade Practices

Consumer Protection Act (“UTPCPA™) and whether Lilly’s warnings have been adequate.

002337




S J I S’ PREXA
THE STATE’S REFUSAL TO RESTRICT ACCESS TO ZY
TO THIS DAY DEMONSTRATES THAT LILLY’S ACTIONS DID NOT
VIOLATE THE UTPCPA.

Among the State’s UTPCPA claims are that Lilly “represented that Zyprexa had

characteristics, uses, benefits, and/or qualities that it did not have™ and “represented that

Zyprexa was of a particular standard, quality, and grade suitable for consumption when in

| fact it was not.”' The State proposes to prove these claims with “evidence that Lilly through

its representatives marketed Zyprexa as safe and effective, both for uses for which it was

= | approved by the FDA and for many uses that were not approved ... [and that] Lilly knew that

the drug was not safe for any of these uses.”

” Dave Campana, the State’s pharmacy benefit director and 30(b)(6) designee with

‘ knowledge of allegations in the Complaint, testified that the State was aware of “an issue of

| Zyprexa and diabetes™ by the fall of 2004, and took steps to further investigate the alleged

| issue at that time.’ Following that investigation, the State did nothing — such as

communicating the alleged risk to Alaska physicians,* or placing restrictions on its payment
I
e
| " Compl. at §53.

|

| 2 PI's. Mem. Describing Claims and Proofs at 22.

3 Exhibit A, Deposition of David Campana, September 19, 2007, at 243-44, 246,

7}

of Duane Hopson, December 11, 2007, a g the use of antipsychotics): Exhibit D, Deposition

; t 76-77 i At
Committee of State of Alaska concerning use ofZ(;flpen\',ee;ar)e.Cewed tetics Sen Drug Utilization

Defendant Eli Lilly and Company’s Opposition to the Stat ion i
I y _ y p e of Alaska’s Motio, imi
Exclude Testimony or Evidence Regarding the Lack of Restrictions on the Av:i;:blﬁlig"t;: 2

Zyprexa or Lack of an Injunction Against Certain Conduct by Defendant

State of Alaska v, Eli Lilly and Co,

mpany (Case No, 3AN-06-05630 (o))

Page 2 of 6
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for Zyprexa® — except to file this lawsuit in 2006. The State has otherwise taken no action to
| protect its citizens from an allegedly dangerous (and FDA-approved) medication or to advise
doctors of the risk. It has not implemented a preferred drug list for antipsychotic
° Ko e AR -
medications. as it could, and as it has for some other classes of medications.” Nor has it
instituted any sort of prior authorization process for Zyprexa, despite its claims that the
medication is unsafe.’ Instead the State has continued to pay for the medicine to this day,
|

| with no change to its payment policies.®
Moreover, one would have expected that the Department of Health and Social
| Services, the agency charged with safeguarding the health of Alaska citizens and with

administering Medicaid pharmacy benefits, would have been the source of the grievance that

led to this lawsuit. Not only was it not the source, but it was not even involved in the

* See Exhibit A, Campana Depo. at 260-69 (testifying that, in fall 2004, or perhaps earlier, he
had gathered information he interpreted to be communicating that Zyprexa caused diabetes,
yet never rcé;uircd prior authorization for Medicaid reimbursement of Zyprexa prescriptions,
implemented a “'step-edit™ procedure, or created a PDL for antipsychotics).

| ® Exhibit A, Campana Depo. at 265-69; Exhibit E, PIs. Resp. to Def’s. First Set of Interrogs.

at 2-3.
7 Exhibit A, Campana Depo. at 258-59; Exhibit E at 2.

The State’s basis for not placing restrictions on Zyprexa is to place blame on unspecified

lobbying efforts. The State’s suggestion that inappropriate interactions occurred with or by
the State legislature is both slanderous and unsu ported. Like many allegations the State has
levied here, they were once pled, but dropped \\'Een the State was put to its proofs. There are
no fraud claims being tried, and the State’s suggestion that relevant evidence should not be
admitted because of the existence of unspecified and unproven conduct should be rejected.

Defendant Eli Lilly and Company’s Opposition to the State of Alaska’ ion in Limi
I C s Mot
Ex'clude Testimony or E\'I'denc_e Regarding the Lack of Restrictions on the Ae:il':bl{lllty"t:g 2
Zyprexa or Lack of an Injunction Against Certain Conduct by Defendant
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 3 of 6
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side-effects were not entitled to a refund because, inter alia, they found the medication to be

decision to sue. Nobody told the Commissioner of DHSS about the lawsuit, or the serious
1 \f ¥ o o Q1t1 9

allegations contained within, until November 2007, one month before her deposition.

Caselaw from other jurisdictions confirms that evidence that a purchaser continued

to use a prescription medication after learning of a particular risk is relevant to whether the

medication actually possesses the benefits or qualities asserted by the defendant

pharmaceutical manufacturer. For example, in Heindel v. Pfizer, a New Jersey federal court
held that purchasers of Vioxx and Celebrex asserting consumer fraud and breach of warranty

claims based on the pharmaceutical manufacturers’ alleged failures to warn of cardiovascular

effective treatment and continued to use it.'"” Although the plaintiffs claimed that the
2 p

medications “were not as they were described and thus [were] not merchantable,” ' the court

found that plaintiffs could not claim to have received less than “the effective . . . remedy that

they bargained for” and were not entitled to any recovery.'> In similar fashion, a Florida

district court in Prohias v. Pfizer ruled that plaintiffs asserting statutory unfair trade practice,

negligent misrepresentation, and unjust enrichment claims based on allegedly deceptive

® Exhibit F, Deposition of Karleen Kay Jackson, December 12, 2007, at 6-7.

Mmm&HRMmSMESpr3MJWJm%MDNLmM)
" 1d. at 379-80.

21d.

Defendant Eli Lilly and Company’s O iti
I y _ y Pposition to the State of Alaska’s Motion in Limi
%;;ﬁ.::l‘?m?‘ngroa;li;ﬁ?: Re}ar_dmgéhe Lack of Restrictions ;n th:}{e:i;:bliiliglz: i
an ction Against Certain Conduct by
State of Alaska v. Eli Lilly and Company (Case No, JAN-O?—OSgJEeCri;‘dam P
age 4 of 6
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advertising regarding Lipitor could not establish injury when they continued to pay for and

consume the medicine in light of “their knowledge of its alleged lack of benefits.

Thus, contrary to the State’s contention, the fact that the State continues to pay for

Zyprexa after learning the “truth™ about the medicine almost 3% years ago is highly relevant

to whether Zyprexa had “characteristics, uses, benefits, and/or qualities that it did not

»wid
have.

As with the plaintiffs in Heindel and Prohias, the State’s continued use of and
payment for Zyprexa, as well as its decision not to seek an injunction against Lilly, is strong
evidence that the State has found Zyprexa to be both safe and suitable for consumption. The

| State’s policies contradict its allegations against Lilly in this action, and undermine its |

W contention that Zyprexa “was not safe” for any uses.

I IL EVIDENCE OF THE STATE’S CONTINUED PAYMENT IS RELEVANT }
TO DEMONSTRATE THAT LILLY ADEQUATELY WARNED
‘ PHYSICIANS OF ZYPREXA'’S SIDE EFFECTS.

I For reasons similar to those above, evidence of the State’s continued payment

| shows that Lilly adequately warned of Zyprexa’s risks, and is therefore not liable to the State

‘; for strict liability failure-to-warn.
i; 13 3 =
| . Prohias v. Pfizer, 485 F.Supp.2d 1329, 1334-35 (S.D. Fla. 2007) (applying Florida and
H NC\\' York law); see also Whalen v. Pfizer, No. 600125/05, 200)5(\5{}28 5291, ala"3
| (N.Y.Sup. Sept. 22, 2005) (consumer asserting claim under New York’s unfair trade

| practices statute in class-action al]gginﬁ harm from deceptive Listerine advertisement could
J not show injury in light of her continue: use of the product).

14 >

See The Middlebury Corp. v. Hussmann Corp., No. 90 C 2744, 1992 WL 220922 (N.D.IlI
Aug. 27, 1992) (plaintiff's conduct that was inconsistent wifh (1. ion
S und(?r Fedl X Lc\olr:j lif)lt) at was inconsistent with the allegation in its complaint
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For a warning to be adequate, it must be “sufficient to put the physician on notice
of the nature and extent of any scientifically knowable risks or dangers inherent in the use of

the drug.”" If, in 2004, the State had learned for the first time of risks inherent in the use of

Zyprexa

risks that were not disclosed in the Zyprexa label — one would expect the State to

use its available means to restrict and limit the use of Zyprexa. At a minimum, one would

expect the State to issue its own warning to physicians about the alleged dangers of Zyprexa,
which it certainly could have done. Instead, the State maintained the status quo, tending to
show that the warnings contained in the Zyprexa label were already “sufficient to put [a]
“ physician on notice of the nature and extent of any scientifically knowable risks or dangers
inherent in the use of the drug.”
CONCLUSION
For the foregoing reasons, this Court should deny the State’s motion in limine.
DATED this 14th day of February, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice
Andrew R. Rogoff, admitted pro hac vice
| Eric J. Rothschild, admitted pro hac vice
| y that on February 14, 2008, a copy of and

b maﬂf‘}* ;"“" by o LANE POWELL LLC

Feldman Orlansky & Sanders Attorneys for Defendant
500 L. Strect, Suite 400 >

~\mhuy;w~/:.h\kn wim.sw]/L

301 West
Telephone 907.277

Brewster H. Jamieson, ASBA No/8411 122
Andrea E. Girolamo-Welp, ASBA No. 021 1044

= Tl
'* Shanks v. Upjohn Co., 835 P.2d 1189. 1200 (Alaska 1992).

Defendant Eli Lill
Exclude Testimon;
Zyprexa or Lack of an Injunction A;

State of Alaska v. Eli Lilly gainst Certain Conduct by Defendant

and Company (Case No. 3AN-06-05630 CI Page 6
age 6 of 6

002342




b)(6) STATE OF ALASKA
’ 2N 9/19/07

STATE OF ALASKA v. ELI LILLY

Page 165

OF ALASKA

AT ANCHORAGE

) (6) DEPOSITION OF
ALASKA
CAMPANA

19 Taken by Counsel for Defendant
at
20 Lane Powell, LLC
301 ¥

West Northern Lights Boulevard, Suite 301 ]
21 Anchorage, Alaska

; ~ EXHIBIT 'J
Golkow Technologies, Inc, - 1.877.370.DEPS

O023hy “CotEE




STATE OF ALASKA v. ELI LILLY

4

30(b)(6) STATE OF ALASKA
9/19/07
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Page 244
that was back in 2004. And then we did an intervention

?

study on the atypicals and diabetes, diabetes drugs, and

anti-psychotics and diabetes,

1 MR. ROTHSCHILD: Counsel, I'm prepared to go ; ri
2 ff the rec you t ive him a few minutes. on that also. e -
} o % rizrdﬁlrf‘x:‘%‘ \'-LZ':\SI;(QN; look at it and see 3 Q. At the time you did the drug utilization review,
4 what he wants to do first. 4 did you have the understanding that Zyprexa caused
5 Q. You know, actually, let me just pause for a 5 diabetes?
6 minute before I ask you to do that. When you had this 6 A. Yes.
7 with Mr. Peeples, this was shortly after & Q. Was your understanding that Zyprexa ;_aused
the lawsuit was filed, correct? 8 diabetes a precipitating event to the drug utilization
A. Correct. 9 review? Is that why you did it? y
Q. Do you know whether you had seen the complaint at | 10 A. Well, and I don't remember and I don't have any
that point? 11 documentation of why we did that study, but I know that
12 A. Idon't believe I saw the complaint at that time. 12 I had read information that there was a cause and effect
13 Q. So maybe this is a better question for me to ask 13 with Zyprexa in causing diabetes.
1 you: What was your understanding about what the lawsuit | 14 Q. Where did you read that?
was about when you found out about it? 15 A. Idon't remember.
16 A. I would have to speculate. I don't exactly 16 Q. When did you read that?
17 remember. 17 A. I don't remember the exact date on that either or
18 Q. Do you have any sort of recollection of your 18 atime period. It was probably in August of 2004,
19 vhat the lawsuit was about? 19 Q. Did you say what materials you read that caused
20 A, eally don't remember. 20 you to reach that conclusion?
21 Q. Do you have an understanding about what the 21 A. Idon't remember.
22 lawsuit is about now? 22 Q. You said you did an intervention on that. What
23 A. I have a lot better understanding of what it is 23 was the intervention?
24 about now. 24 A. Well, we had pulled the drug utilization review
25 Q. What's your understanding about what the lawsuit 25 profiles, and I mentioned that yesterday, I believe, how
Page 243 Page 245 (|
1 is about? 1 the profiles come out and give you the pharmacy claims |
2 A. The lawsuit is about the problem of discovery 2 and the medical claims,
3 that Zyprexa causes diabetes, that the knowledge of that | 3 And the drug utilization review committee had
4 was not disclosed early enough to the prescribing 4 reviewed those and then we produced a letter that we
5 community, and that there was Improper marketing going | 5 were going to send to providers, to the prescribing
6 on by Eli Lilly that was not disclosing that to the 6 providers about monitoring for the side effects of
7 prescribing community. 7 Zyprexa that could be associated with diabetes, the
8 Q. Not disclosing what to the prescribing community? 8 metabolic side effects.
9 A. Was not disclosing the causation of diabetes. 9 Q. Did you actually create that letter? |
10 Q. So that -- you know, the understanding of the 10 A. Yes.
1 lawsuit you just described, I mean was that consistent 11 Q. Was it sent?
12 with what you had understood before the lawsuit was 12 A. It was sent.
13 filed? 13 Q. When was that sent? '
i: EA.Snga& S/eet did have an understanding of Zyprexa 14 A. In the fall of 2004. 1
u iabetes. .
16 Q. Before the lawsuit was filed? ig mgi;cgéf, rt]hsgt letter address only Zyprexa, or other |
;; (AQ seozws:;”fw:r’ssgu‘":;r"’imn _eng) 17 A Thatl don't remember. I
19 A IguessIhaveto get rid of the ?we“y ;ge v 1o Qiho you still have a copy of that letter? i
20 myselfand 1. - ;3 g' L,j'i't‘)':“t‘ ‘;&VJZS F;" g;'(;i:dhw:jth the interrogatory,
21 . How did you % e ust 2004, had you read any literature
g Zygrexa Guseg u.aiﬁf;p your understanding that g ; :;iher;g‘ t)o any relationship between Zyprexa and
A 't re A
24 ongmilfy?nlt kre\:wm\;rze&rﬂgzecfi ldgni; :;ﬁi::g;:edg? 23 A Idon'tremember,
2 review gg Q. And let me extend the question to atypical
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1 A. That I don't remember either. y 1 prescribers that watch out for these met_abohc effects
2 Q. Prior to August 2004, did you have any awareness 2 that could happen while patients are gaklng Zyprexa.
3 about whether Zyprexa had any relationship to weight 8 Q. That's the letter you referred to?
4 gain? 4 A. That's the letter. L
5. AJ did have some information prior to that, and 5 Q. Again, you don't remen_wber sitting here tgda)y
6 that came in on a prior authorization request for one of 6 whether it was Zyprexa specific or a class specific?
7 the anorexic drugs, the drugs to help cause weight loss. 7 A. Correct. /
8 That was basically an anecdotal piece of 8 Q. The FDA letter you were referring to, what letter
9 Information, but I had seen that. 9 s that? g
Q. Oth 1 that anecdotal episode, any other -- 10 A. The letter on CBX that the FDA sent to Eli Lilly

you have any other knowledge about any relationship | 11
a and weight gain? 12

requesting that they improve the labelling on the
causation of diabetes.

13 Q. When did you receive -- do you remember the date
Q. Soit's fair to say that by the fall of 2004, you 14 of that letter?
had come to the condlusion that Zyprexa caused diabetes? 15 A. It was March 28th.
A. I had information indicating that. 16 Q. Of -
17 Q. Other than diabetes, is it the state's position 17 A. Of -- well, actually, there wasn't an actual date
18 that Zyprexa causes any other medical condition? 18 from the FDA, but there was a date on the letter of
19 A. Well, there is a whole list of side effects that 19 March 28th.
20 Zyprexa causes that are listed in the package insert. 20 Q. 2007?
1 Q. Other than the package insert -- 21 A. 2007.
22 A. Well, and, you know, it is listed in there that 22 Q. When did you receive that letter?
23 diabetes and heart disease and high lipids and all of 23 A. It was in my notebook again, and so I had
24 that is mentioned in the package insert. 24 received it as from counsel.
25 Q. When you received this information that Zyprexa 25 Q. And you said - do you know when you received it?
Page 247 Page 249
1 causes diabetes, what did you do about it? 1 A. Idon't remember exactly when I had received it.
2 A. Developed a drug utilization review study about 2 Q. But you said that's now motivating another
3 that 3 intervention?
4 Q. What condusions, if any, did you draw from the 4 A. That's correct.
S drug utilization review? 5 Q. What intervention?
6 A. That it appeared that a number of the peoplewho | 6 A. That will be an intervention to look at Zyprexa
7 were taking Zyprexa had diabetes and were taking 7 and to also remind prescribers that it can cause
8 diabetic drugs. 8 diabetes and to be on the watch out for metabolic
9 Q. Did you, through that drug utilization review 9 changes. i
10 study, conclude - reach any conclusions about whether | 10 Q. So let me just make sure I understand that, One |
11  the number of Zyprexa users taking diabetes medication |11 intervention is to look at Zyprexa? ‘
12 was h»ghertman would be expected? 12 A. Well, one study or one review is to look at
1308 A T (_jont remember, 13 Zyprexa and look at whether or not diabetes drugs are 1
14 Q. Did you t_ake any other actions besides the DUR 14 being used in those who are taking Zyprexa.
; z 3::;/, and I think you mentioned the letter, anything ig as% res:uﬁnef itr'11tler’\/entlon that you were talking about:
17 A. That's all we have done up to that point. 17  utilization r(e)view57 gt a&
;g 2 :}Jp to ;\mat point? 18 Correct. ;
p to this point now based on ini i i
20 that or that letter from the FDA, we'r?laolo:;l?:tu 5 ;g is 805223 ::gg::: ::rvlatervent‘mn‘mat b0
21 another intervention, A% L mmunication to prescribers?
22 Q. Did you take any action as a result of what you 22 utilization lrevie ORI AR
23 fwndomfromtheDURm;dy? 23 Q. so s virimt
24 A Well, as far as the action we had taken was just 2 then = Re\rﬂ;'avtv?;ul; ;o la tc;dmg utilization review and
25 doing the intervention, sending out a notice to the 25 send a letter to prscr?birs?' Youiag) gt ok
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Page 260
to give you some representations about the numbers,
unique Medicaid recipients that 1 saw there just to
confirm that's consistent with your understanding of
what was expected.

On the disc that includes the gender tally file,
that appears to just be a duplicate of the gender file
that we looked at earlier today which had relatively
small numbers, 700 or so Zyprexa users and about 8,000
other users.

Then there is a file "gender Zyp" and it has
6,455 unique recipients. Is that number consistent with
your recollection about the number of Zyprexa users who
you received gender data for?

A. That's closer to consistent to my number.

Q. I mean, is there anything about that number that
sounds wrong to you or you just don't have a perfect
recollection of the number?

A. 1don't have a perfect recollection of that
number, but it's more than 700, and 6,000 sounds better.

Page 258
this on prior authorization? Why don't we get every
drug we want?"

Also, psychiatrists are one group of physicians
that, in my opinion, think that every drug should be
available on their arsenal to every patient, and they
have a stronger opinion of that than other practicing
physicians.

Q. Do you understand why they hold that opinion?

A. No, I don't.

Q. Clozapine was subject to a prior authorization
process?

A. It is subject to a prior authorization process.

Q. And what is the reason that Clozapine is subject
to a prior authorization process?

A. Safety issue for Clozapine causes blood
dyscrasias.

Q. So that's an example of a mental health
medication which, notwithstanding the political
pressure, the sta as implemented a prior

NI~ OWONOUV & WN -
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authorization process?

A. Correct

Q. Has the state instituted a prior authorization
process for Zyprexa?

A. No.

Q. Why not?

Q. Other than that, you can't -- you don't know
whether it was 8,000 or 4,000?

A. Right.

Q. It was in the thousands?

A. Thousands.

Q. The other disk, which is "gender control," has

Page 259

A. We haven't,

Q. Is it the same reasons that you haven't done a
step edit?

A. Correct.

Q. So the state is capable of doing it for safety
reasons, but has chosen not to for Zyprexa?

A. Correct.

Q. And you have been able to resist the pressure
from the mental health community and psychiatrists in
keeping Clozapine on prior authorization?

A. Correct.

Q. And you have experienced that pressure?

A. I have experienced that pressure.

VIDEOGRAPHER: Off record. The time is
12:18.
(There was a lunch break.)

5 VIDEOGRAPHER: On the record. The time is
1:3%,

Q. Good afternoon, Mr. Campana.

A. Hello.

Q. Your counsel has given me two disks. One of them
has just a tape label on it that says "gender control”,
One has 2 label, and the other one has a label that says
“gender tally and gender zip".

1 have looked at those disks, and I'm Just going

Page 261
256,772 unique recipients. Does that sound roughly
consistent with the information you pulled for the
gender of what you would label the control group?

A. That sounds like a number more consistent with
the control group.

Q. Thank you. For the prior authorization of
Clozapine, I understood your testimony to be that that
prior authorization was already in effect when you
became part of the Department of Health and Social
Services; is that correct?

A. That is correct. i

Q. Has that treatment, reimbursement treatment of
Clozapine, been up for review during your tenure?

A. We have reviewed it. I have reviewed it and I
changed the criteria set for that and developed a
specific form for authorization of Clozapine.

Q. It's been up for review and you have made
changes. Is that subject to any kind of public
pr:cezding or comment period or anything like that?

. No.

Q. You have indicated that you felt political
pressure regarding that treatment of Clozapine.
What was the context where you would receive
pressure?

A. I have met at different times with different
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FELDMAN ORLANSKY

Fax: 907.274.0819

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
V. Case No. 3AN-06-05630 CI
ELILILLY AND COMPANY,

Defendant.

e 2 S N N

PLAINTIFF’S FIRST AMENDED RESPONSES TO DEFENDANT’S
FIRST SET OF INTERROGATORIES

Pursuant to Rules 26(e)(2) and 33 of the Alaska Rules of Civil Procedure, Plaintiff
hereby amends it’s Responses to Defendant’s First Set of Interrogatories as follows. Plaintiff
specifically reserves the right to further supplement and or amend these responses as
discovery continues and as provided for by the applicable rules of procedure.

INTERROGATORIES

INTERROGATORY NO. 1: Identify each Medicaid State Plan in effect for the

State of Alaska since 1996, and for each plan:

a. state whether pharmacy benefits are offered as part of the coverage;

b. state whether pharmacy benefits are offered for Zyprexa prescriptions;

Plaintiff’s First A ded Resp to Defendant’s First Set of Int ies:
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Civil) =

Page 1 of 25
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c. describe in detail any rules and/or restrictions relating to the pharmacy

benefits offered for Zyprexa.

ANSWER: The current Medicaid plan in effect for the State is on the State Health

Department website and may be accessed at:

http: www.hss.state.ak.us/commissioner/medicaidstateplan/default.htm. The State will

produce copies of all responsive plans in its possession as soon as possible. Upon
information and belief, the following has been true from 1996 to the present:

a, Pharmacy benefits are offered.

b. Pharmacy benefits are offered for Zyprexa prescriptions.

o: Zyprexa benefits are available for “medically necessary” prescriptions.
To be “medically necessary,” a prescription must comply with FDA approved uses or be for

a use found within standard medical or pharmaceutical compendia,

INTERROGATORY NO. 2: Identify each formulary and/or Preferred Drug List
(PDL) in effect for the State of Alaska’s Medicaid State Plan since 1996, and for each
formulary and/or PDL:

a, state whether Zyprexa is on the formulary and/or PDL;
b. describe in detail any rules and/or restrictions on the formulary and/or

PDL relating to Zyprexa; and

C: state whether any other atypical antipsychotic is on the formulary and/or

FAX: 907.274.0819
Plaintiffs First Amended Responses to Defendant’s First Set of Interro, lorié

State of Alaska v. Eli Lilly and Company (Case No, 3AN-06-05630 CiV?I; Page 2 of 25
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ANSWER: See response to Request for Production No. 3. The State has had a

formulary since approximately 1995. The State has had a PDL since approximately 2004.
The PDL does not include any atypical antipsychotic medications.

a. Zyprexa is on the formulary but it is not on the PDL.

b. There are no rules, regulations and/or restrictions on the prescription of
Zyprexa except the general requirement that the prescription be “medically necessary.”

c. Other atypical antipsychotic medications are on the formulary but there
are no atypical antipsychotics on the PDL.

INTERROGATORY NO. 3: Did you ever modify the formulary and/or PDL for

any antipsychotic drug? If so, explain why.

ANSWER: Neither the PDL nor the formulary has ever been modified for any
antipsychotic drug.

INTERROGATORY NO. 4: Identify the Alaska employees or representatives who
communicated with Lilly about Zyprexa since 1996,

ANSWER: David Campana and Tom Porter, M.D.

INTERROGATORY NO. 5: Identify each employee of Alaska that had supervisory
Or management responsibility for any of the pharmacy benefits offered to Medicaid
recipients, or any role in selecting drugs for the formulary and/or PDL, since 1996. For al]

employees identified in response to this interrogatory, identify all documents they considered
regarding Zyprexa.

Plaintiff’s First Amended Responses to Defendant’s First Set of Interrogatories

State of Alaska v, Eli Lilly and Company (Case No. 3AN-06-05630 Civil) Page 3 of 25
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ANSWER: Upon information and belief, the individuals most knowledgeable about

the selection of drugs for the formulary are David Campana and Tom Porter, M.D. Plaintiff
objects to the request to identify all documents these individuals “considered” regarding
Zyprexa on the grounds that it is overbroad, vague and burdensome.

INTERROGATORY NO. 6: Identify each of Alaska’s committees, including its

P&T Committees, and its constituent members, that have had supervisory or management
responsibility for any of the pharmacy benefits offered to Medicaid recipients, or any role in
selecting drugs for the formulary and/or PDL, since 1996. For all committees and members
identified in response to this interrogatory, identify all documents they considered regarding
Zyprexa.

ANSWER: Upon information and belief, the State has not organized a P & T
committee since 1996 that had any management or supervisory role in the selection of
pharmacy benefits offered to Medicaid recipients. However, the P&T Committee did havea
role in selecting the individual drug products for the formulary or PDL,

INTERROGATORY NO. 7: Did Alaska retain a PBM to assist in the development
or administration of its Medicaid pharmacy benefit? If the answer is yes, identify the
PBM(s), the Alaska employees with any Supervisory or management responsibility for the
relationship between Alaska and Alaska’s PBM(s) since 1996, and the individuals at

FELOMAN ORLANSKY

’to sf’;,ﬁ Alaska’s PBM(s) with whom Alaska communicated regarding Zyprexa since 1996, and any
FOURTH FLOOR

99501
TEL: 907.272.3538
FAX: 907.274.0819

documents exchanged with the PBM(s) regarding Zyprexa since 1996,

PlaintifPs First Amended R to Defendant’s Fj gatori
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ANSWER: The State of Alaska has engaged the services of a PBM, First Health
Services Corporation. First Health’s services have been limited to administrating the
pharmacy program. It has had no responsibility for selecting drugs to include on the
formulary or PDL. David Campana and Lynda Walsh are the State’s employees with
responsibility for communicating with First Health. Plaintiff objects to the interrogatory to
the extent it requests Plaintiff to identify any documents exchanged with the PBM(s)
regarding Zyprexa since 1996 on the grounds that the request is overbroad, vague, and
burdensome.

INTERROGATORY NO. 8: Identify any false or misleading statements alleged to

have been made to Alaska by Lilly.

ANSWER: The State reserves the right to supplement this response as discovery
progresses in this case. The following is a general description of the types of false or
misleading statements made by Lilly regarding Zyprexa. As discovery has only begun in
this case, it is neither intended to be exhaustive nor exclusive,

Lilly’s false and misleading statements regarding Zyprexa span a decade beginning
with the launch of the drug in 1996 and continuing through the FDA mandated label change
for all atypical antipsychotics in 2003,

In 1995, a prelaunch analysis by Lilly of data from its HGAJ study of Zyprexa
FELDMAN ORLANSKY

showed a statistically significant increased incidence of high blood glucose in Zyprexa

patients as compared to patients using Haldol, This analysis has never been disclosed to

FAX: 907.274.0819
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prescribing physicians. In October 1996, Lilly began its Zyprexa marketing campaign by
characterizing weight gain on Zyprexa as “therapeutic” instead of an adverse event. By
1998, despite Lilly’s knowledge of significant numbers of post-marketing adverse event
reports related to weight gain and hyperglycemia, Lilly continued to refer to these adverse
events as “infrequent” events seen in clinical studies and made no mention of them in post-
marketing reports. Also, by 1998 Lilly employees were internally discussing the link
between atypical antipsychotics, weight gain and diabetes, but declined to notify physicians
or the public of their concerns.

In 1999, Lilly knew there was a reasonable association between Zyprexa and
treatment-emergent hyperglycemia, yet it refused to provide any such information to
physicians or the public because it would be damaging to Zyprexa. In early 2000, however,
Lilly’s Global Product Labeling Committee was reviewing information in consideration of a
labeling change regarding hyperglycemia. The information indicated that analyses of Lilly’s
clinical trial data showed an incidence of treatment-emergent hyperglycemia in Zyprexa
patients that was 3 % times higher than in patients treated with placebo. Rather than
providing this information to physicians, however, Lilly engaged in a tortured reanalysis of
the data and in may May of 2000 issued a label change without prior FDA approval claiming
there was no significant difference in treatment-emergent hyperglycemia rates between

Zyprexa and placebo. Lilly had its sales force actively promote this tortured data

nationwide. Five months later, in October 2000, FDA demanded that Lilly remove the

FAX: 907.274.0819
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language from the label claiming there was no difference in the rates of treatment-emergent
hyperglycemia, noting that the changed label inappropriately implied that Zyprexa was safe.

In 2000, while trumpeting the supposedly superior efficacy of Zyprexa and falsely
stating that it carried no significant risk of treatment-emergent hyperglycemia, Lilly
additionally began a nationwide campaign to promote Zyprexa to primary care physicians for
non-indicated or off-label uses. Lilly not only falsely promoted Zyprexa as safe and
effective, it promoted it for a wide array of intentionally broad and vague mental disorders.
At the same time, outside Lilly consultants were warning the company to “come clean” on
the hyperglycemia issue, yet Lilly failed to do so. Instead, in 2001 Lilly tripled its direct-to-
physician promotion of Zyprexa using a “sell sheet” which featured its tortured clinical trial
data analysis and a “comparable rates” message claiming Zyprexa patients had rates of
hyperglycemia and diabetes comparable to those treated with other antipsychotics.
Internally, however, Lilly acknowledged that appropriate analysis of clinical trial data
showed that Zyprexa treatment resulted in statistically significant mean increases in random
glucose compared with both placebo and other antipsychotics,

Regardless, in 2002 Lilly’s position was that diabetes occurred at comparable rates
across antipsychotics. While it knew this position was'false, it believed that advancing it

would help eliminate diabetes concerns from the risk-benefit equation. Further, Lilly

advanced the position that weight gain on Zyprexa was manageable for most patients even

though it knew that position was false, Lilly instructed itg sales force to ayoid the issue of

PlaintifP’s First Amended 10 Defendant’s First Set of Interrogatories

Responses
State of Alaska v, Bl Lilly and Company (Case No. 3AN-06-05630 Civil) Page 7 of 25
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hyperglycemia altogether if possible, and if confronted with it, to use the “comparable rates™
story.
In July 2003, Lilly intensified its efforts to influence the public that Zyprexa did not
cause diabetes and that if diabetes occurred with Zyprexa use it did so at “comparable rates”
with other antipsychotics. While admitting internally that weight gain caused by Zyprexa
could be a substantial contributing factor pushing some patients into diabetes, Lilly falsely
represented to the public that there was no causal link, that weight gain was manageable, and
that diabetes occurred at “comparable rates” across all antipsychotics. Even after the
September 2003 label change mandated by the FDA, Lilly continued to trumpet its
“comparable rates” message, even though subsequent pronouncements by the ADA
Consensus Conference and the Veterans Healthcare Administration clearly demonstrated that
the consensus of the medical community most knowledgeable on this issue was that use of

Zyprexa resulted in more weight gain and a higher risk of diabetes than most other atypical

antipsychotics..

INTERROGATORY NO. 9: Identify any false or misleading statements alleged to
have been made to Alaska’s PBM(s) by Lilly.

ANSWER: See response to Interrogatory No. § above.

INTERROGATORY NO. 10: Identify every on-label Zyprexa prescription that you

reimbursed or paid for as a result of Lilly’s alleged wrongful conduct.

Plaintiff’s First A; to Defe s Fi i
' p irst Set of Interrogatories
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ANSWER: The State objects to this interrogatory to the extent it seeks information
and/or documents, the disclosure of which would violate the privacy or confidentiality rights
of non-parties including, but not limited to, those privacy rights guaranteed by the Federal
and state constitutions as well as Federal and state statutes and regulations. Subject to and
without waiving this objection, upon the execution of a proper confidentiality agreement,
Alaska will provide in electronic form data which does not identify individuals from which
Alaska is extracting the comparative data which will substantiate its claim,

INTERROGATORY NO. 11: Foreach Zyprexa prescription identified in response

to Interrogatory No. 10:
a. identify the patient:
b. identify the age of the patient;

c; identify the patient’s diagnosis for which Zyprexa was prescribed;

d. identify the period of time the patient took Zyprexa;

e. state whether the patient is still being prescribed Zyprexa;

f. state what treatment, if any, you contend the patient would have

received if the Zyprexa prescription you allege was the result of Lilly’s wrongful conduct

Was not prescribed;

g. identify the prescriber;

h. state whether the prescriber continues to prescribe Zyprexa;

Page 9 of 25
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state whether you contend that Zyprexa was not efficacious for the
pzman
3 state whether you contend that Zyprexa caused a physical injury(ies) to
the patient, and if so, what injury(ics) were caused; and
k state the dollar amount Alaska is seeking to recover from Lilly for that
prescription
ANSWER: See response to Interrogatory No. 10 above. The State further objects to
this interrogatory in that it seeks information that is irrelevant to the claims and defenses of
the parties and is not reasonably calculated to lead to the discovery of admissible evidence.
As the State noted in its Memorandum Describing its Claims and Proofs, because the State
seeks compensation for increased costs within a population, its burden is to establish generic
causation in that population (i.e., the rate by which Alaska Medicaid recipients who took
Zyprexa show an increased incidence of diabetes compared to the background rate of the
disease in matched controls). The State does not need to prove specific causation in any
particular individual.
Subject to and without waiving these objections, the State will provide in electronic
form the data described in Interrogatory No. 10 above. Further, to the extent this

interrogatory seeks information related to the State’s damages, this response will be

FELDMAN ORLANSKY
; Swoms supplemented and made as part of the expert disclosures and accompanying reports related to
FOURTH FL 2.
et its proof of damages in this case.
99501
TeL: 907.272.3538
FAX: 907.274 0819
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INTERROGATORY NO. 12: Identify every off-label Zyprexa prescription you

reimbursed or paid for as a result of Lilly’s alleged wrongful conduct.
ANSWER: See response to Interrogatory No. 10 above. Subject to and without

waiving this objection, the State will provide in electronic form the data described in

Interrogatory No. 10 above.

INTERROGATORY NO. 13: For each Zyprexa prescription identified in response

to Interrogatory No. 12:
a. identify the patient;
b. identify the age of the patient;

identify the patient’s diagnosis for which Zyprexa was prescribed;

d. identify the period of time the patient took Zyprexa;
e. state whether the patient is still being prescribed Zyprexa;
£

state what treatment, if any, you contend the patient would have
received if the Zyprexa prescription you allege was the result of Lilly’s wrongful conduct
was not prescribed;

g identify the prescriber;

h. state whether the prescriber continues to prescribe Zyprexa;

state whether you contend that Zyprexa was not efficacious for the

FELDMAN ORLANSKY :
& SANDERS patient;
S00L STREET
FouxTH FLOOR
ANCHORAGE, AK
99501
TEL: §07.272.3538
Fax: 907.274.0819
Plaintiff’s First A ded R to Defend: i
nde s First Set of Interrogatories
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Civil) Page 11 of 25
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j. state whether you contend that Zyprexa caused a physical injury(ies) to

the patient, and if so, what injury(ies) were caused; and

k. state the dollar amount Alaska is seeking to recover from Lilly for that

prescription.

ANSWER: Sce responses to Interrogatory Nos. 10 and 11 above. Subject to and
without waiving these objections, the State will provide in electronic form the data described
in Interrogatory No. 10 above. Further, to the extent this interrogatory seeks information
related to the State’s damages, this response will be supplemented and made as part of the
expert disclosures and accompanying reports related to its proof of damages in this case.

INTERROGATORY NO. 14: Describe in detail how Lilly’s alleged wrongful

conduct caused you to reimburse or pay for each of the Zyprexa prescriptions identified in

response to Interrogatories 10 and 12.

ANSWER: Lilly’s wrongful conduct, the general nature of which is described in
response to Interrogatory No. 8 above, caused the State to pay for numerous Zyprexa
prescriptions when there were safer, equally efficacious treatments available which could
have been used if the physicians and the public had known the true risks and benefits of
Zyprexa. Additionally, Lilly’s wrongful conduct described generally in Interrogatory No. 8

caused the State to pay for numerous prescriptions of Zyprexa that were not medically

B isamas necessary.

FAX: 907.274.0819

Plaintiff’s First Amended Respo
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State of Alaska v, EJi Lilly and D St of ntosropslisice

Company (Case No. 3AN-06-05630 Civil)
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INTERROGATORY NO. 15: Identify every person whose alleged deception by
S ERRUGATORY NO. 15

Lilly caused your reimbursement or payment for a Zyprexa prescription identified in

response to Interrogatories 10 and 12.

ANSW.

ER: The State objects to this Interrogatory in that it is vague, ambiguous, and

unintelligible,

To the extent this Interrogatory seeks the identities of specific Lilly

employees or representatives who made mjsreprescntalions; the State reserves the right to

respond as discovery progresses.

or all of his/her Patients.

ANSWER: See responses to lntcrrogatory

Nos. 10 and 1] above,
[NTERROGATORY NO. 17:
——==UUATORY NO. 17

For each physician identified in Tesponse to
Imcrrogatory No. 16,

identify any fajge or misleading statements made to him or her by
Lilly,

AN

SWER: See Tesponses to Intenogatory Nos. 10 and 11 above,
INIERROGATORY NO. 18:
—————=alORY NO. 18

Do you contend that the price to you of Zyprexa
would have been lower but for Lilly’s al

leged wrongful conduct? If 50, identify each fact
that forms the basis of that contention, j

dentify the amount at which yoy contend Zyprexa

Plaintifps First Responses o Defendant’s First §
et of Inty
State of Alaskq +, Eli Lilly ang - 3AN-06-05630 g:ﬁ;wn
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should have been priced, and set forth your methodology and data for calculating the
difference in price.

ANSWER: The State objects to this interrogatory in that it seeks information that is
| irrelevantto the claims and defenses of the parties, is not reasonably calculated to lead to the
| discovery of admissible evidence, and is vague and ambiguous. The State contends it paid

for unnecessary Zyprexa prescriptions, regardless of price, because it was deceptively and

illegally marketed.

INTERROGATORY NO. 19: Do you contend that Lilly’s alleged wrongful

conduct increased the number of on-label Zyprexa prescriptions you reimbursed or paid for?

If so, identify each fact that supports that contention.

ANSWER: Yes, the State alleges that Lilly’s wrongful conduct increased the number

of on-label Zyprexa prescriptions. Had Lilly appropriately warned the State, physicians and

the public about the true efficacy and side effects of Zyprexa, there would have been fewer

prescriptions. The State intends to provide proof, as described in its Memorandum

Describing Claims and Proofs, that a reasonable physician would have instead prescribed
equally efficacious and safer alternatives to Zyprexa. While the State reserves the right to
supplement this response with more specific facts as discovery progresses, see generally the

facts discussed in response to Interrogatory No. 8 above. Additionally, the number of

prescriptions has declined since the FDA mandated label change.

Plaintiff’s First Amended Responses to Defendant’s First i
State of Alaska v. Eli Lilly and Comp, e e o et

any (Case No. 3AN-06-05630 Civil)

RIS (.

Page 14 of 25

EXHIBIT B
PAGE_['f- oF DL _




TEL: 907.272.3538
FAX: 907.274.0819

INTERROGATORY NO. 20: Please quantify the number of additional on-label

prescriptions you contend were caused by Lilly’s alleged wrongful conduct and set forth
your methodology and data for calculating the increased number of on-label Zyprexa

prescriptions and the excess dollar amount that you reimbursed or paid as a result of Lilly’s
alleged wrongful conduct.

ANSW

ER: The State’s response to this interrogatory will be part of its expert
disclosures and accompanying reports related to its proof of damages in this case,

INTERROGATORY NO. 21:

Do you contend that Lilly’s alleged wrongful

conduct increased the number of off-labe] Zyprexa prescriptions you reimbursed or paid for?
If 50, identify each fact that supports that contention.

ANSW

ER: Yes, the State of Alaska maintains that Lilly’s wrongful conduct
increased the number of off-label Zyprexa prescriptions. The State intends to provide proof,
as described in its Memorandum Describing Claims and Proofs, that Lilly promoted Zyprexa
for numerous non-indicated or off-label uses which resulted in prescriptions which were not
medically necessary. While the State reserves the right to supplement this response with

more specific facts ag discovery progresses, see generally the facts discussed in response to

Interrogatory No, 8, above,

INTERROGATORY NO. 22: Pleage quantify the number of additional off-labe]
prescriptions you contend were caused by Lilly’s alleged wrongful conduct and set forth

your methodology and data for calculating the increased number of on-label Zyprexa

Plaintiff’s Firgy Amended Responses to Defendant’s First Set of i
— f Int
State of Alaskg v, Eli Lilly and Company (Case No. 3AN-06-05630 CiVil)uma
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; ; : Tty
prescriptions and the excess dollar amount that you reimbursed or paid as a result of Lilly’s

alleged wrongful conduct.

ANSWER: The State’s response to this interrogatory will be supplemented and
made as part of its expert disclosures and accompanying reports related to its proof of
damages in this case,

INTERROGATORY NO. 23: Identify all payments for medical treatment of

Injuries you allege were caused by Zyprexa for which you seek damages in this matter.

ANSW

'ER: The State’s response to this interrogatory will be supplemented and

made as part of its expert disclosures and accompanying reports related to its proof of

damages in this case.

INTERROGATORY NO. 24:
——==xULAI0RY NO. 24

Interrogatory No. 23:

For each payment identified in response to

a. identify the patient;

b. identify the age of the patient;

e identify the patient’s diagnosis for which Zyprexa was prescribed;
d. identify the period of time the patient took Zyprexa;
€.

state whether the patient js still being prescribed Zyprexa;

) state what treatment, if any, you contend the Ppatient would have

received if the Zyprexa prescription you allege was the result of

Lilly’s wrongful conduct
Was not prescribed;
Plaintiff’s Firsy Responses to Defendant’s F;; i
s irst Set of Interro, ories
State of Alaskg . Eli Lilly and Company (Case No. 3AN-06-05630 Civil) Page 16 of 25
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identify the prescriber;
state whether the prescriber continues to prescribe Zyprexa;

identify any misrepresentations you allege caused the physician to

prescribe Zyprexa;

15

identify the injury you allege was caused by Zyprexa for which you

seek damages;

k. identify the physician that diagnosed the injury;

I identify all physicians that treated the injury; and

m.  state the dollar amount that Alaska 15 claiming against Lilly in damages.
ANSW!

ER: See responses to Interrogatory Nos. 10 and 1 1 above,

INTERROGATORY NO. 25: Identify any communications since 1996 by Alaska
—==2RVGATORY NO. 25

to Medicaid recipients concerning Zyprexa,

INTERROGATORY NO. 26: Identif;
=LA 0RV NO. 26
to physicians concerning Zyprexa,

to Defendant’s Firgy Set of Interro, tori
ompany (Case No. 3AN. F
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waiving these objections, the State has no documents or communications responsive to this

request.

INTERROGATORY NO. 27: Identify any Drug Utilization Reviews and/or Drug
Class Reviews done by Alaska since 1996 concerning Zyprexa.

ANSWER: The State did a review of atypical antipsychotic medications in

approximately 2005 with respect to their propensity to cause diabetes. The minutes of this

review meeting are being produced with the State’s responses to Lilly’s Requests for

Production,

INTERROGATORY NO. 28§:

Identify any algorithms or protocols adopted by
Alaska for treatment of schizophrenia, bipolar disorder, and/or any other algorithms or

protocols that include Zyprexa.

ANSWER: The State of Al

aska has used a protocol for the use of atypical

antipsychotic medications, although it does not specifically address Zyprexa. This protocol

was developed by a grant from Eli Lilly. Itis generally known as the BPMS Program and is

mun by a contractor, CNS.

INTERROGATORY NO. 29: Identify any studies or analyses performed by Alaska

to assess the effect on overall COsts to the state of prescribing atypical anti

-psychotics to
mental health patients.

Page 18 of 25

00 b
236!‘ ﬁ::;lllasj_ﬁ_ov_&




the Medicaid program, cost reports were prepared in response to a request from the
: ,
Anchorage Daily News in approximately 2005. These reports are produced in the State’s

responses to Lilly’s Requests for Production.

INTERROGATORY NO. 30: Identify all employees of Alaska with knowledge of

the events alleged in the Complaint.

Plaintiff’s First Amended Responses to Defendant’, Interr i
State of Alaskq v. Eli Lilly and _— e

ANSWER: David C ampana and Tom Porter, M.D.

INTERROGATORY NO. 31:
LS RULATORY NO. 31

Identify any lawsnits filed by plaintiff against any
manufacturer of atypical anti-psychotics other than Lilly.

ANSW

ER: The State objects to this interrogatory in that it seeks information that is

irrelevant to the claims and defenses of the parties and is not reasonably calculated to lead to

the discovery of admissible evidence. Subject to and without waiving these objections, the

State has filed no other such lawsuits.

INTERROGATORY N 0. 32: Identify all Alaska Medicaid recipients who have
=—==22VLAI0RY NO. 32

filed lawsuits or otherwise asserted claims against Lilly on their own behalf in connection

with their ingestion of Zyprexa.

ANSWER: The State objects to this interrogatory to the extent it seeks information
and/or documents, the disclosure of which would violate the privacy or confidentiality rights
of non-parties including, but not limited to, those privacy rights guaranteed by the Federa]

and state constitutions aswell as Federal ang state statutes and regulations. The State further

objects to thig interrogatory in that it seeks information that ig irrelevant to the claims and

Company (Case No, 3AN-06-05630 Civil) Page 19 of 25
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defenses of the parties and is not reasonably calculated to lead to the discovery of admissible
evidence

INTERROGATORY NO. 33: Did you ever take any steps to reduce the amount you

were paying or reimbursing for any anti-psychotic drug? If the answer is anything but an
unqualified “no,” describe in detail what steps you took.

ANSWER: The State p

articipated in the BPMS program sponsored by Lilly.
Additionally, the State has investigated the possibility of joining with other states to
negotiate further rebates. Further, the State limits the prescription of pharmaceuticals as set

out in the answer to interrogatory 1(c).

INTERROGATORY NO. 34: Did Alaska impose the maximum allowable charges
2R ROGATORY NO. 34

pursuant to Alaska Stat, §47.07.042 or any predecessor statute for purchases of Zyprexa? If
the answer is anything but an unqualified “yes,” explain the reason why not.
ANSW

/ER: The maximum allowable charge is $3.00 perco-payment. The State has

chosen to impose a co-payment of $2.00 as being more reasonable given the finances of

Alaska Medicaid recipients,

l'NTERROGATORY NO. 35: Has Alaska involumarily medicated any Alaska

citizens with Zyprexa? Ifthe answer is yes, please state when such iny,

oluntary medications
ha

Ve occurred, the conditions for which Zyprexa was prescribed, and identify any court
filings relating to the involuntary medications,

Plaintiff’s First
State of Alaska v. Ej Litgy

Amended Responses to Defendant’s Firsy Set of Interrogatories

and Company (Case No. 3AN-06-05630 Civil)
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ANSWER: See response to Interrogatory No. 10 above. The State further objects to

this interrogatory in that it seeks information that is irrelevant to the claims and defenses of
the parties, is not reasonably calculated to lead to the discovery of admissible evidence.

INTERROGATORY NO. 36: State when you first became aware that:

a. Lilly advertised and sold Zyprexa for non-approved or “off-label” uses
as alleged in paragraph 12 of the Complaint, and what actions, if any, you took upon
discovering those facts.

b. Beginning in 1998, scientific journals began to publish studies that
established a causal association between using Zyprexa and developing or exacerbating
diabetes mellitus and development of dangerously high blood sugar levels, also known as
hyperglycemia, as alleged in paragraph 14 of the Complaint, and what actions, if any, you
took upon discovering those facts,

c. In April 2002, the British Medicines Control Agency warned about the
risk of diabetes for patients prescribed Zyprexa, of diabetes, hyperglycemia, diabetic
ketoacidosis, diabetic coma, and one death among and required Lilly to warn consumers
about the risk of diabetes and diabetic ketoacidosis, and fyrther required Lilly to instruct
patients who were using Zyprexa to monitor their blood sugar levels, as alleged in paragraph
IS of the Complaint, and what actions, if any, you took upon discovering those facts,

d. In April 2002, the Japanese Health and Welfare Ministry issued

emergency safety information regarding the risk of diabetes, diabetic ketoacidosis, and

PlaintifP’s Pirst A ded R Defendant’s First Set of tories

ponses to
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diabetic coma for users of Zyprexa, as alleged in paragraph 16 of the Complaint, and what
actions, if any, you took upon discovering those facts.

e Lilly had failed to warn consumers in this country, including Alaska,
about the serious risks of diabetes, hyperglycemia, diabetic ketoacidosis, and other serious
conditions associated with the use of Zyprexa, as alleged in paragraph 17 of the Complaint,
and what actions, if any, you took upon discovering those facts.

£ Lilly failed to warn consumers, including Alaska, its physicians, and
Medicaid recipients, of the dangerous and permanent health consequences caused by the use
of Zyprexa, and instructed its representatives to minimize and misrepresent the dangers of

Zyprexa, as alleged in paragraph 19 of the Complaint, and what actions, if any, you took

upon discovering those facts,

g Beginning in the 1990s, Lilly’s strategy has been to aggressively market

and sell Zyprexa by willfully misleading potential users about serious dangers resulting from

the use of Zyprexa and that Lilly advertised the use of Zyprexa for off-label uses, including

geriatric dementia, pediatric Symptoms, and for general depression, as alleged in paragraph

20 of the Complaint, and what actions, if any, you took upon discovering those facts.

h. Lilly engaged in an advertising program that purposefully disguised the

risks associated with Zyprexa use, including serious illness and death, as alleged in

paragraph 22 of the Complaint, and what actions, if any, you took upon discovering those

facts.

PlaintifPs First Amended R to Defend i
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7 Lilly in making Zyprexa available to Medicaid patients, knowingly

misrepresented to the State of Alaska that Zyprexa was safe and effective, as alleged in

paragraph 25 of the Complaint, and what actions, if any, you took upon discovering those

facts.

ANSWER: The general answer to all subparts is that when the State of Alaska
became aware of Lilly’s misrepresentations, it filed a lawsuit. This general awareness took
place in the summer of 2005.
However, Lilly took affirmative actions to hide the true nature of Zyprexa and its side
effects from the State. For example in 2002, Lilly’s representative Kevin Walters met with
David Campana to discuss Lilly products. He focused upon diabetic products. With respect
to atypical medications, he introduced the BPMS system but did not disclose the evidence
connecting Zyprexa with diabetes, In approximately the same time period, Alaska joined a
group of other States, led by Michigan to negotiate manufacturer rebates, At no time did
Lilly or its representatives disclose the connection between Zyprexa and diabetes.

Lilly consistently concealed important safety information regarding Zyprexa from
plaintiff, physicians and the public. When such information surfaced in the popular or
scientific press, Lilly took steps to blunt the information or spin available data to its
purposes, primarily further concealing the risks of Zyprexa. Thus, Lilly falsely maintained

that weight gain due to Zyprexa was manageable for most patients, that there was no

Plaintiff’s First A es to Defendant’s Firg § i
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association between Zyprexa and hyperglycemia, and that even if’ hyperglycemia occurred in
patients taking Zyprexa, it occurred at rates comparable to other antipsychotics,

INTERROGATORY NO. 37;: Identify all witnesses you intend to call to testify at

the trial of this matter.

order.

ANSWER: The State will designate witness at the time called forunder the pre-trial

PlaintifP’s First Amended

State of Alaska v, El Lilly and

INTERROGATORY NO. 38: Identify all expert witnesses you intend to call to
testify at the trial of this matter.
ANSWER: The State
experts available for deposition in accordance with the pre-trial report.

Respectfully SUBMITTED and DATED this 3[ day of October, 2007

Company (Case No. 3AN-06-05630 Civil)
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Page 26 Page 27
| preference. Patients have been on medications 1 And s(') 0“0[.1 people will have come
2 for a long period of time. They know what works; 2 here after having failed f)ther llrestments.
3 they know what they trust. 3 Q. Fora treatment-naive patient, have you
4 Q Any other factors that would militate in 4 used perphenazine? .
5 favor of using perphenazine besides patient 5 A. Not since my residency, no.
6 preference? 6 Q. Why is that?
7 A. Well, it has anti-psychotic effect. You 7 A. Well, first, I don't see very many
8 know, I'm looking for effectiveness of a 8 treatment-naive patients. But in terms of
9 medication, and acceptability to a patient. 9 options that are available, I do preferentially
10 Q. Fornew patients who have not used 10 use the newer anti-psychotics.
11 perphenazine and therefore wouldn't have a 11 Q. Have you ever received -- do you rec.all
12 preference for it, do you, nevertheless, from 12 ever receiving a letter from the State regarding
3 time to time prescribe perphenazine for such 13 the use of anti-psychotics?
14 patients 14 A. Idon't. I don't know.
15 A Attimes. 15 Q. Are you familiar with the Behavioral
16 Q. And whatare the factors you consider in 16 Pharmacy Management Steering Committee?
17 those cases? 17 A. [Iam aware of the process.
18 A, The patients that come here, it is very 18 Q. Whatdo you know about it?
19 rare that I would see a patient who has — is 19  A. That there is — the BPMS, it is — I
20 treatment naive. That, by definition, the people 20 believe it is sponsored, paid for, by Eli Lilly,
21 that we take are people that are coming out of 21 and they have a number of indicators that they
22 other treatment facilities, and generally have 22 w, and they send out notification to
23 been started on an agent. And so I'm not the 23 prescribers every other month when patients
24 first one that is prescribing for somebody. They (24 that we're — for whom we're prescribing meet
25 typically have experience with treatment. 25 certain indicators. If they're on three or more
Page 28 Page 29
1 psychotropics, if they're on a subtherapeutic | get patients who are on — it's called an early
2 dose, if they're on a higher-than-recommended | 2 release. It is an outpatient commitment that -
3 dose, if they're not filling their prescriptions, 3 it starts as an inpatient commitment, and then
4 if they're getting prescriptions from more than | 4 patients can agree that they will adhere to
5 one provider, we get those lists every two 5 treatment recommendations specified in the early
6 months. 6 release. We as an agency would accept
7 Q. Have you personally received them? 7 responsibility for their care. And if they don't
8 A. Yes, I have, 8  follow through with what they've agreed to,
9 Q. Have any of those notifications affected 9 then — well, then, it's our responsibility to
10 your practice with any of these patients? 10 seek rehospitalization. So, yes, I have treated
11 A. There have been times when I have 11 patients like that.
12 learned that patients are seeing more than one |12 Q. Are those patients coming out from API?
13 provider; that's useful information. 13 A. Yes.
14 Q. And receiving more medication than 14  Q Arcany-
15 you're aware of? 15 A. There—I'm sorry, there are also
16 A. Yes. 16  patients who are in court-ordered treatment who
b7 (RN 6 1 Any other times it's affected your 17 as conditions of their parole or probation are
18 practice? 18 mandated to — to follow treatment
‘l’g 8 g:'eglnll:;i:;d say not. o 19 recommcnda(foxfs, in which case I would recommend
51 !rea;jng ;nicms “;ha:fayoy e»Tr m\t_)]\ed in 30 to someunel(hn is= this is what I think you
= commiltgd" re involuntarily ;; ?Imuld d'o;-lfycu disagree, go to your P.O. about
53 s Yes-l - = it. That's involuntary. Cner.v:ive.
% o Wh;m dQAyOu N : Q. The folks who are co-mmg out of AP, are
5s Tt m? \ 4 any of them, when you receive them, on Zyprexa?
. s outpatients. Wedo |25 A. Some.
8 (Pages 26 to 29)
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psychiatric drugs?

A Well, I think the way they were
introduced and marketed and presented to the
physicians was that it revolutionized treatment,
particularly for schizophrenia, and that it .
treated the positive and the negative symptoms of
schizophrenia. So I think that was with lower
8 risk of tardive dyskinesia. That was usually in

W

1oy U1 s

the - in the scheme of presentation, too.
H

A Yes.
Q Can you describe what that is?

generally a permanent and can be a
very disabling disorder caused by dopamine block
A from the older atypical - from the older
typical antipsychotics. And there are tremors
involved, some muscular rigidity, a lot of oral
esias, oral abnormal movements of the
And it's not only socially embarrassing,
21 but it can be very impairing to some individuals.
22 Q And in weighing the risks and benefits

s against the atypicals, why

atypical

O oo W WM

PR

W N o

involuntarily?

A Well, ideally, orally. And,
interestingly, you can convince a patient after
they've gone before a judge and a judge has told
them, you know, this doctor is going to give you
this medication, you can usually tell the
patient, you need to take this, the judge has
said you have to take it, and they usually will.
If not, then it can be administered to them with
a shot, intramuscular.

Q That includes Zyprexa?

A Yes.

Q Have you seen the intramuscular
injection of Zyprexa work for these patients?

A Yes. I would say as much as, you know,
any other intramuscular.

Q Have you ever read the Complaint that
the State has filed against Eli Lilly?

A No.

Q Did anyone in the attorney general's
office consult with you before filing the
Complaint?

A No.

Q Did you ever receive a letter from a
drug utilization review committee regarding the

1 A I think I believe and I think a lot of

2 docs believe that if -- I've heard discussion

3 about this —- is that we, if we're properly
informed about the risks associated with a
medication, we can monitor those risks. And it's
all in the process of being adequately informed
and then us monitoring for it. The problem with
tardive dyskinesia is it can come on even with

9 just one dose. There have been reported cases.
So it's not kind of a progressive thing that we
might see with the atypicals, so we have more
time to intervene with it.

Q Soit's your practice, then, to monitor
your patients on atypicals for those side effects
that you're concerned about?

A As we've become more aware and educated
about the risks, yes.

Q  And as you said, though, you were aware
of the weight gain and blood sugar issues really
from the start; is that right? i

A Yes.

22 Q Youdescribed earlier the use of Zyprexa
23 in an involuntary situation —- or the involuntary
24 use of Zyprexa. How is the medication

25 admi ed when it's admi d
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use of Zyprexa here in Alaska?

A Not that I recall, no.

Q Are you able to say that there
are -- there is -- as a blanket statement, a drug
that's equally as effective as Zyprexa in all
situations, but with a better safety profile?

A Inall situations? No.

Q  Why is that?

A Because I think patients are unique and
ilinesses are unique, and you can't -- I think
you would be in error to say that one particular
medication in all instances is going to be
superior.

Q  When you prescribe Zyprexa, do you talk
to your patients about the risks and benefits?

A Yes:

Q Have you always done that?

Al Yes,

Q  What are the risks that you've told your
patients about Zyprexa?

A Well, there again, I think it's been
a - it's been a process of changing how we do
informed consent over time with Zyprexa, as we've
learned more about it. But now it includes the

weight gain, increase in lipids, blood sugar,

20 (Pages 74 to 77)
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, ) ‘
Plaintiff, ;
v. 3 Case No. 3AN-06-05630 CI !
ELILILLY AND COMPANY, ;
Defendant. i

PLAINTIFF’S RESPONSES TO DEFENDANT’S
FIRST SET OF INTERROGATORIES

Pursuant to Rule 33 of the Alaska Rules of Civil Procedure, Plaintiff provides the

following Rcspohses to Defendant’s First Set of Interrogatories. Plaintiff specifically reserves the i

right to supplement and amend these responses as provided by the applicable rules of procedure.

INTERROGATORIES
INTERROGATORY NO. 1: Identify each Medicaid State Plan in effect for the State of

Alaska since 1996, and for each plan:

a. state whether pharmacy benefits are offered as part of the coverage;
b. state whether pharmacy benefits are offered for Zyprexa prescriptions;

and :
G. describe in detail any rules and/or restrictions relating to the pharmacy |

benefits offered for Zyprexa.
ANSWER: The current Medicaid plan in effect for the State is on the State Health

Department website and may be accessed at:

httg:/lwww.bss.state.ak.us/commissioner/medicaidslateplan/default.htm. The State will produce
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copies of all responsive plans in its possession as soon as possible. Upon information and belief,

the following has been true from 1996 to the present:

a. Pharmacy benefits are offered.
b. Pharmacy benefits are offered for Zyprexa prescriptions.
c. Zyprexa benefits are available for “medically necessary” prescriptions. To

be “medically necessary,” a prescription must comply with FDA approved uses or be for a use
found within standard medical or pharmaceutical compendia.

INTERROGATORY NO. 2: Identify each formulary and/or Preferred Drug List (PDL) in

effect for the State of Alaska’s Medicaid State Plan since 1996, and for each formulary and/or PDL:

a. state whether Zyprexa is on the formulary and/or PDL;

b. describe in detail any rules and/or restrictions on the formulary and/or PDL
relating to Zyprexa; and

() state whether any other atypical antipsychotic is on the formulary and/or PDL.

ANSWER: See response to Request for Production No. 3. The State has had a

formulary since approximately 1995. The State has had a PDL since approximately 2004. The
PDL does not include any atypical antipsychotic medications.

a Zyprexa is on the formulary but it is not on the PDL.

b. There are no rules, regulations and/or restrictions on the prescription of
Zyprexa except the general requirement that the prescription be “medically necessary.”

c. Other atypical antipsychotic medications are on the formulary but there

are no atypical antipsychotics on the PDL,

INTERROGATORY NO. 3: Did you ever modify the formulary and/or PDL for any

antipsychotic drug? If so, explain why.

El j 2 3 7 L} EXHIBIT
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ANSWER: Neither the PDL nor the formulary has ever been modified for any

antipsychotic drug.

INTERROGATORY NO. 4: Identify the Alaska employees or representatives who

communicated with Lilly about Zyprexa since 1996.
ANSWER: David Campana, Lynda Walsh, and Tom Porter, M.D.

INTERROGATORY NO. 5: Identify each employee of Alaska that had supervisory or

management responsibility for any of the pharmacy benefits offered to Medicaid recipients, or any
role in selecting drugs for the formulary and/or PDL, since 1996. For all employees identified in
response to this interrogatory, identify all documents they considered regarding Zyprexa.

ANSWER: Upon information and belief, the individuals most knowledgeable about the
selection of drugs for the formulary are David Campana and Tom Porter, M.D. Plaintiff objects
to the request to identify all documents these individuals “considered” regarding Zyprexa on the
grounds that it is overbroad, vague and burdensome.

INTERROGATORY NO. 6: Identify each of Alaska’s committees, including its P&T

Committees, and its constituent members, that have had supervisory or management responsibility
for any of the pharmacy benefits offered to Medicaid recipients, or any role in selecting drugs for the
formulary and/or PDL, since 1996. For all committees and members identified in response to this
interrogatory, identify all documents they considered regarding Zyprexa.
ANSWER: Upon information and belief, the State has not organized a P & T committee
since 1996 that had any management or supervisory role in the selection of pharmacy benefits
offered to Medicaid recipients or any role in selecting drugs for the formulary or PDL. |

INTERROGATORY NO. 7: Did Alaska retain a PBM to assist in the development or

1
i
administration of its Medicaid pharmacy benefit? If the answer is yes, identify the PBM(s), the l

=
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Alaska employees with any supervisory or management responsibility for the relationship between
Alaska and Alaska’s PBM(s) since 1996, and the individuals at Alaska’s PBM(s) with whom Alaska
communicated regarding Zyprexa since 1996, and any documents exchanged with the PBM(s)
regarding Zyprexa since 1996.

ANSWER: The State of Alaska has engaged the services of a PBM, First Health
Services, Corporation. First Health’s services have been limited to administrating the pharmacy
program. It has had no responsibility for selecting drugs to include on the formulary or PDL.
David Campana and Lynda Walsh are the State’s employees with responsibility for
communicating with First Health. Plaintiff objects to the interrogatory to the extent it requests
Plaintiff to identify any documents exchanged with the PBM(s) regarding Zyprexa since 1996

on the grounds that the request is overbroad, vague, and burdensome.

INTERROGATORY NO. §: Identify any false or misleading statements alleged to have

2 LRROGATORY NO. 8
been made to Alaska by Lilly.

ANSWER: The State reserves the right to supplement this response as discovery

progresses in this case. The following is a general description of the types of false or misleading
statements made by Lilly regarding Zyprexa. As discovery has only begun in this case, it is
neither intended to be exhaustive nor exclusive.

Lilly’s false and misleading statements regarding Zyprexa span a decade beginning with
the launch of the drug in 1996 and continuing through the FDA mandated label change for all
atypical antipsychotics in 2003,

In 1995, a prelaunch analysis by Lilly of data from its HGALJ study of Zyprexa showed a
statistically significant increased incidence of high blood glucose in Zyprexa patients as

compared to patients using Haldol. This analysis has never been disclosed to prescribing

EXHIBIT

’ =
002380 pace_% oF R




physicians. In October 1996, Lilly began its Zyprexa marketing campaign by characterizing
weight gain on Zyprexa as “therapeutic” instead of an adverse event. By 1998, despite Lilly’s
knowledge of significant numbers of post-marketing adverse event reports related to weight gain
and hyperglycemia, Lilly continued to refer to these adverse events as “infrequent” events seen
in clinical studies and made no mention of them in post-marketing reports. Also, by 1998 Lilly
employees were internally discussing the link between atypical antipsychotics, weight gain and
diabetes, but declined to notify physicians or the public of their concerns.
In 1999, Lilly knew there was a reasonable association between Zyprexa and treatment-
emergent hyperglycemia, yet it refused to provide any such information to physicians or the
public because it would be damaging to Zyprexa. In early 2000, however, Lilly’s Global Product
Labeling Committee was reviewing information in consideration of a labeling change regarding
hyperglycemia. The information indicated that analyses of Lilly’s clinical trial data showed an
incidence of treatment-emergent hyperglycemia in Zyprexa patients that was 3 % times higher
than in patients treated with placebo. Rather than providing this information to physicians,
however, Lilly engaged in a tortured reanalysis of the data and in May of 2000 issued a label
change without prior FDA approval claiming there was no significant difference in treatment-
emergent hyperglycemia rates between Zyprexa and placebo. Lilly had its sales force actively
promote this tortured data nationwide. Five months later, in October 2000, FDA demanded that
Lilly remove the language from the label claiming there was no difference in the rates of

treatment-emergent hyperglycemia, noting that the changed label inappropriately implied that

Zyprexa was safe,

In 2000, while trumpeting the supposedly superior efficacy of Zyprexa and falsely stating

that it carried no significant risk of freatment-emergent hyperglycemia, Lilly additionally began a

EXHIBIT
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nationwide campaign to promote Zyprexa to primary care physicians for non-indicated or off-
label uses. Lilly not only falsely promoted Zyprexa as safe and effective, it promoted it for a
wide array of intentionally broad and vague mental disorders. At the same time, outside Lilly
consultants were warning the company to “come clean” on the hyperglycemia issue, yet Lilly
failed to do so. Instead, in 2001 Lilly tripled its direct-to-physician promotion of Zyprexa using
a “sell sheet” which featured its tortured clinical trial data analysis and a “comparable rates”
message claiming Zyprexa patients had rates of hyperglycemia and diabetes comparable to those
treated with other antipsychotics. Internally, however, Lilly acknowledged that appropriate
analysis of clinical trial data showed that Zyprexa treatment resulted in statistically significant
mean increases in random glucose compared with both placebo and other antipsychotics.
Regardless, in 2002 Lilly’s position was that diabetes occurred at comparable rates across
antipsychotics. While it knew this position was false, it believed that advancing it would help
eliminate diabetes concerns from the risk-benefit equation. Further, Lilly advanced the position
that weight gain on Zyprexa was manageable for most patients even though it knew that position
was false. Lilly instructed its sales force to avoid the issue of hyperglycemia altogether if
possible, and if confronted with it, to use the “comparable rates” story.
In July 2003, Lilly intensified its efforts to influence the public that Zyprexa did not
cause diabetes and that if diabetes occurred with Zyprexa use it did so at “comparable rates” with
other antipsychotics. While admitting internally that weight gain caused by Zyprexa could be a
substantial contributing factor pushing some patients into diabetes,

Lilly falsely represented to

the public that there was no causal link, that weight gain was manageable, and that diabetes

occurred at “comparable rates” across all antipsychotics. Even after the September 2003 label

change mandated by the FDA, Lilly continued to trumpet its

comparable rates” message, even
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though subsequent pronouncements by the ADA Consensus Conference and the Veterans
Healthcare Administration clearly demonstrated that the consensus of the medical community
most knowledgeable on this issue was that use of Zyprexa resulted in more weight gain and a
higher risk of diabetes than most other atypical antipsychotics.

INTERROGATORY NO. 9: Identify any false or misleading statements alleged to have
been made to Alaska’s PBM(s) by Lilly.

ANSWER: See response to Interrogatory No. 8 above.

INTERROGATORY NO. 10: Identify every on-label Zyprexa prescription that you
reimbursed or paid for as a result of Lilly’s alleged wrongful conduct,

ANSWER: The State objects to this interrogatory to the extent it seeks information
and/or documents, the disclosure of which would violate the privacy or confidentiality rights of
non-parties including, but not limited to, those privacy rights guaranteed by the Federal and state
constitutions as well as Federal and state statutes and regulations. Subject to and without
waiving this objection, upon the execution of a proper confidentiality agreement, Alaska will
provide in electronic form data which does not identify individuals from which Alaska is
extracting the comparative data which will substantiate its claim.

INTERROGATORY NO. 11: For each Zyprexa prescription identified in response to

Interrogatory No. 10:
a. identify the patient;
b. identify the age of the patient;
c. identify the patient’s diagnosis for which Zyprexa was prescribed;
d. identify the period of time the patient took Zyprexa;

state whether the patient is still being prescribed Zyprexa;
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f. state what treatment, if any, you contend the patient would have received if
the Zyprexa prescription you allege was the result of Lilly’s wrongful conduct was not prescribed;
g identify the prescriber;
h. state whether the prescriber continues to prescribe Zyprexa;
i. state whether you contend that Zyprexa was not efficacious for the patient;
- state whether you contend that Zyprexa caused a physical injury(ies) to the
patient, and if so, what injury(ies) were caused; and

k. state the dollar amount Alaska is seeking to recover from Lilly for that

prescription.

ANSWER: See response to Interrogatory No. 10 above. The State further objects to this
interrogatory in that it seeks information that is irrelevant to the claims and defenses of the parties
and is not reasonably calculated to lead to the discovery of admissible evidence. As the State noted
in its Memorandum Describing its Claims and Proofs, because the State seeks compensation for
increased costs within a population, its burden is to establish generic causation in that population
(i.e., the rate by which Alaska Medicaid recipients who took Zyprexa show an increased incidence of
diabetes compared to the background rate of the disease in matched controls). The State does not
need to prove specific causation in any particular individual.

Subject to and without waiving these objections, the State will provide in electronic form the
data described in Interrogatory No. 10 above, Further, to the extent this interrogatory seeks

information related to the State’s damages, this response will be supplemented and made as part of

the expert discl and accc

panying reports related to its proof of damages in this case,

INTERROGATORY_NO. 12: Identify every off-labe] Zyprexa prescription you

reimbursed or paid for as a result of Lilly’s alleged wrongful conduct,
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ANSWER: See response to Interrogatory No. 10 above. Subject to and without waiving
this objection, the State will provide in electronic form the data described in Interrogatory No. 10
above.

INTERROGATORY NO. 13: For each Zyprexa prescription identified in response to

Interrogatory No. 12:

a identify the patient;

b. identify the age of the patient;

c identify the patient’s diagnosis for which Zyprexa was prescribed;

d. identify the period of time the patient took Zyprexa;

e state whether the patient is still being prescribed Zyprexa;

f. state what treatment, if any, you contend the patient would have received if

the Zyprexa prescription you allege was the result of Lilly’s wrongful conduct was not prescribed;
g identify the prescriber;
h. state whether the prescriber continues to prescribe Zyprexa;
i state whether you contend that Zyprexa was not efficacious for the patient;
j- state whether you contend that Zyprexa caused a physical injury(ies) to the
patient, and if so, what injury(ies) were caused; and
i state the dollar amount Alaska is seeking to recover from Lilly for that
prescription.
ANSWER: See responses to Interrogatory Nos, 10 and 11 above. Subject to and without
waiving these objections, the State will provide in electronic form the data described in Interrogatory

No. 10 above. Further, to the extent this interrogatory seeks information related to the State’s

EXHIBIT
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damages, this response will be supplemented and made as part of the expert disclosures and
accompanying reports related to its proof of damages in this case.

INTERROGATORY NO. 14: Describe in detail how Lilly’s alleged wrongful conduct

caused you to reimburse or pay for each of the Zyprexa prescriptions identified in response to

Interrogatories 10 and 12.

ANSWER: Lilly’s wrongful conduct, the general nature of which is described in

response to Interrogatory No. 8 above, caused the State to pay for numerous Zyprexa
prescriptions when there were safer, equally efficacious treatments available which could have
been used if the physicians and the public had known the true risks and benefits of Zyprexa.
Additionally, Lilly’s wrongful conduct described generally in Interrogatory No. 8 caused the
State to pay for numerous prescriptions of Zyprexa that were not medically necessary.
INTERROGATORY NO. 15: Identify every person whose alleged deception by Lilly

caused your reimbursement or payment for a Zyprexa prescription identified in response to

Interrogatories 10 and 12.

ANSWER: The State objects to this interrogatory in that it js Vvague, ambiguous, and

unintelligible. To the extent this interrogatory seeks the identities of specific Lilly employees or

representatives who made misrepresentations; the State reserves the right to respond as discovery

progresses.
INTERROGATORY NO. 16: Identify each physician that has written a prescription for
Zyprexa the cost of which was reimbursed or paid for by Alaska, that you allege was deceived by

Lilly and that but for the deception would not have prescribed Zyprexa to some or all of his/her |
patients,

ANSWER: See responses to Interrogatory Nos, 10 and 11 above,

&
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INTERROGATORY NO. 17: For each physician identified in response to Interrogatory

No. 16, identify any false or misleading statements made to him or her by Lilly.
ANSWER: See responses to Interrogatory Nos. 10 and 11 above.

INTERROGATORY NO. 18: Do you contend that the price to you of Zyprexa would have

been lower but for Lilly’s alleged wrongful conduct? If so, identify each fact that forms the basis of

that contention, identify the amount at which you contend Zyprexa should have been priced, and set
forth your methodology and data for calculating the difference in price.

ANSWER: The State objects to this interrogatory in that it seeks information that is
irrelevant to the claims and defenses of the parties, is not reasonably calculated to lead to the
discovery of admissible evidence, and is vague and ambiguous. The State contends it paid for
unnecessary Zyprexa prescriptions, regardless of price, because it was deceptively and illegally
marketed.

INTERROGATORY NO. 19: Do you contend that Lilly’s alleged wrongful conduct

increased the number of on-label Zyprexa prescriptions you reimbursed or paid for? If so, identify
each fact that supports that contention.

ANSWER: Yes, the State alleges that Lilly’s wrongful conduct increased the number of
on-label Zyprexa prescriptions. Had Lilly appropriately warned the State, physicians and the
public about the true efficacy and side effects of Zyprexa, there would have been fewer
prescriptions. The State intends to provide proof, as described in its Memorandum Describing
Claims and Proofs, that a reasonable physician would have instead prescribed equally efficacious

and safer alternatives to Zyprexa. While the State reserves the right to supplement this response

with more specific facts as discovery progresses, see generally the facts discussed in response to
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Interrogatory No. 8 above. Additionally, the number of prescriptions has declined since the FDA

| mandated label change.

l! INTERROGATORY NO. 20: Please quantify the number of additional on-label

prescriptions you contend were caused by Lilly’s alleged wrongful conduct and set forth your

methodology and data for calculating the increased number of on-label Zyprexa prescriptions and the

excess dollar amount that you reimbursed or paid as a result of Lilly’s alleged wrongful conduct.
ANSWER: The State’s response to this interrogatory will be part of its expert
| disclosures and accompanying reports related to its proof of damages in this case.

INTERROGATORY NO. 21: Do you contend that Lilly’s alleged wrongful conduct

increased the number of off-label Zyprexa prescriptions you reimbursed or paid for? If so, identify
each fact that supports that contention.

ANSWER: Yes, the State of Alaska maintains that Lilly’s wrongful conduct increased
the number of off-label Zyprexa prescriptions. The State intends to provide proof, as described

in its Memorandum Describing Claims and Proofs, that Lilly promoted Zyprexa for numerous

non-indicated or off-label uses which resulted in prescriptions which were not medically
necessary. While the State reserves the right to supplement this response with more specific
facts as discovery progresses, see generally the facts discussed in response to Interrogatory No.

8, above.

INTERROGATORY NO. 22: Please quantify the number of additional off-label

prescriptions you contend were caused by Lilly’s alleged wrongful conduct and set forth your
methodology and data for calculating the increased number of on-label Zyprexa prescriptions and the

excess dollar amount that you reimbursed or paid as a result of Lilly’s alleged wrongful conduct.
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ANSWER: The State’s response to this interrogatory will be supplemented and made as

part of its expert disclosures and accompanying reports related to its proof of damages in this

| case.

INTERROGATORY NO. 23: Identify all payments for medical treatment of injuries you

allege were caused by Zyprexa for which you seek damages in this matter.

ANSWER: The State’s response to this interrogatory will be supplemented and made as
part of its expert disclosures and accompanying reports related to its proof of damages in this
’ case.

INTERROGATORY NO. 24: For each payment identified in response to Interrogatory No.

(%}
w

‘ a. identify the patient;
]‘ b. identify the age of the patient;
E . identify the patient’s diagnosis for which Zyprexa was prescribed;
d. identify the period of time the patient took Zyprexa;
e. state whether the patient is still being prescribed Zyprexa;
f. state what treatment, if any, you contend the patient would have received if

the Zyprexa prescription you allege was the result of Lilly’s wrongful conduct was not prescribed;
g identify the prescriber;
h. state whether the prescriber continues to prescribe Zyprexa;
i identify any misrepresentations you allege caused the physician to prescribe

Zyprexa;

-7 identify the injury you allege was caused by Zyprexa for which you seek

damages;
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identify the physician that diagnosed the injury;

identify all physicians that treated the injury; and
m. state the dollar amount that Alaska is claiming against Lilly in damages.
ANSWER: See responses to Interrogatory Nos. 10 and 11 above.

INTERROGATORY NO. 25: Identify any communications since 1996 by Alaska to

Medicaid recipients concerning Zyprexa.

ANSWER: The State has no documents or communications responsive to this request.

INTERROGATORY NO. 26: Identify any communications since 1996 by Alaska to
physicians concerning Zyprexa.

ANSWER: The State objects to this interrogatory in that it seeks information that is
irrelevant to the claims and defenses of the parties, is not reasonably calculated to lead to the
discovery of admissible evidence, and is vague and ambiguous. Subject to and without waiving
these objections, the State has no documents or communications responsive to this request.

INTERROGATORY NO. 27: Identify any Drug Utilization Reviews and/or Drug Class

Reviews done by Alaska since 1996 concerning Zyprexa.

ANSWER: The State did a review of atypical antipsychotic medications in
approximately 2005 with respect to their propensity to cause diabetes. The minutes of this
review meeting are being produced with the State’s responses to Lilly’s Requests for Production.

INTERROGATORY NO. 28: Identify any algorithms or protocols adopted by Alaska for
treatment of schizophrenia, bipolar disorder, and/or any other algorithms or protocols that include
Zyprexa.

ANSWER: The State of Alaska has used a protocol for the use of atypical antipsychotic

medications, although it does not specifically address Zyprexa. This protocol was developed by
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a grant from Eli Lilly. It is generally known as the BPMS program and is run by a contractor,
CNS.

INTERROGATORY NO. 29: Identify any studies or analyses performed by Alaska to

assess the effect on overall costs to the state of prescribing atypical anti-psychotics to mental health
patients.

ANSWER: The State objects to this interrogatory in that it is vague and ambiguous.
Subject to and without waiving this objection, and assuming this interrogatory is limited to the
Medicaid program, cost reports were prepared in response to a request from the Anchorage Daily
News in approximately 2005. These reports are produced in the State’s responses to Lilly’s
Requests for Production.

INTERROGATORY NO. 30: Identify all employees of Alaska with knowledge of the

events alleged in the Complaint.

ANSWER: David Campana, Lynda Welch and Tom Porter, M.D.

INTERROGATORY NO. 31: Identify any lawsuits filed by plaintiff against any
manufacturer of atypical anti-psychotics other than Lilly.

ANSWER: The State objects to this interrogatory in that it seeks information that is
irrelevant to the claims and defenses of the parties and is not reasonably calculated to lead to the
discovery of admissible evidence. Subject to and without waiving these objections, the State has
filed no other such lawsuits.

INTERROGATORY NO. 32: Identify all Alaska Medicaid recipients who have filed

lawsuits or otherwise asserted claims against Lilly on their own behalf in connection with their

ingestion of Zyprexa.
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ANSWER: The State objects to this interrogatory to the extent it seeks information
and/or documents, the disclosure of which would violate the privacy or confidentiality rights of
non-parties including, but not limited to, those privacy rights guaranteed by the Federal and state
constitutions as well as Federal and state statutes and regulations. The State further objects to
this interrogatory in that it seeks information that is irrelevant to the claims and defenses of the
parties and is not reasonably calculated to lead to the discovery of admissible evidence.

INTERROGATORY NO. 33: Did you ever take any steps to reduce the amount you were

paying or reimbursing for any anti-psychotic drug? If the answer is anything but an unqualified
“no,” describe in detail what steps you took.

ANSWER: The State is and has been working on a formulary aimed at reducing the
amount paid for all pharmaceuticals, including atypical antipsychotics. The State participated in
the BPMS program sponsored by Lilly. Additionally, the State has investigated the possibility of
Joining with other states to negotiate further rebates. Further, the State limits the prescription of
pharmaceuticals as set out in the answer to interrogatory 1(c).

INTERROGATORY NO. 34: Did Alaska impose the maximum allowable charges

pursuant to Alaska Stat. §47.07.042 or any predecessor statute for purchases of Zyprexa? If the
answer is anything but an unqualified “yes,” explain the reason why not.

ANSWER: The maximum allowable charge is $3.00 per co-payment. The State has
chosen to impose a co-payment of $2.00 as being more reasonable given the finances of Alaska
Medicaid recipients.

INTERROGATORY NO. 35: Has Alaska involuntarily medicated any Alaska citizens

with Zyprexa? If the answer is yes, please state when such involuntary medications have occurred,

=2
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the conditions for which Zyprexa was prescribed, and identify any court filings relating to the

I involuntary medications.

ANSWER: See response to Interrogatory No. 10 above. The State further objects to this

interrogatory in that it seeks information that is irrelevant to the claims and defenses of the

parties, is not reasonably calculated to lead to the discovery of admissible evidence.

|

‘ ‘ INTERROGATORY NO. 36: State when you first became aware that:

| a Lilly advertised and sold Zyprexa for non-approved or “off-label” uses as

alleged in paragraph 12 of the Complaint, and what actions, if any, you took upon discovering those

facts.

i b. Beginning in 1998, scientific journals began to publish studies that established

| a causal association between using Zyprexa and developing or exacerbating diabetes mellitus and

development of dangerously high blood sugar levels, also known as hyperglycemia, as alleged in

paragraph 14 of the Complaint, and what actions, if any, you took upon discovering those facts.
(o In April 2002, the British Medicines Control Agency warned about the risk of

diabetes for patients prescribed Zyprexa, of diabetes, hyperglycemia, diabetic ketoacidosis, diabetic

coma, and one death among and required Lilly to warn consumers about the risk of diabetes and

diabetic ketoacidosis, and further required Lilly to instruct patients who were using Zyprexa to

monitor their blood sugar levels, as alleged in paragraph 15 of the Complaint, and what actions, if

any, you took upon discovering those facts.

d. In April 2002, the Japanese Health and Welfare Ministry issued emergency
safety information regarding the risk of diabetes, diabetic ketoacidosis, and diabetic coma for users
of Zyprexa, as alleged in paragraph 16 of the Complaint, and what actions, if any, you took upon

discovering those facts.
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e Lilly had failed to warn consumers in this country, including Alaska, about the
serious risks of diabetes, hyperglycemia, diabetic ketoacidosis, and other serious conditions
associated with the use of Zyprexa, as alleged in paragraph 17 of the Complaint, and what actions, if
any, you took upon discovering those facts.

f. Lilly failed to warn consumers, including Alaska, its physicians, and Medicaid
recipients, of the dangerous and permanent health consequences caused by the use of Zyprexa, and
instructed its representatives to minimize and misrepresent the dangers of Zyprexa, as alleged in
paragraph 19 of the Complaint, and what actions, if any, you took upon discovering those facts.

g Beginning in the 1990s, Lilly’s strategy has been to aggressively market and
sell Zyprexa by willfully misleading potential users about serious dangers resulting from the use of
Zyprexa and that Lilly advertised the use of Zyprexa for off-label uses, including geriatric dementia,
pediatric symptoms, and for general depression, as alleged in paragraph 20 of the Complaint, and
what actions, if any, you took upon discovering those facts,

h. Lilly engaged in an advertising program that purposefully disguised the risks
associated with Zyprexa use, including serious illness and death, as alleged in paragraph 22 of the
Complaint, and what actions, if any, you took upon discovering those facts.

i Lilly in making Zyprexa available to Medicaid patients, knowingly
misrepresented to the State of Alaska that Zyprexa was safe and effective, as alleged in paragraph 25
of the Complaint, and what actions, if any, you took upon discovering those facts.

ANSWER: The general answer to all subparts is that when the State of Alaska became

aware of Lilly’s misrepresentations, it filed a lawsuit. This general awareness took place in the

summer of 2005.
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However, Lilly took affirmative actions to hide the true nature of Zyprexa and its side
effects from the State. For example in 2002, Lilly’s representative Kevin Walters met with
David Campana to discuss Lilly products. He focused upon diabetic products. With respect to
atypical medications, he introduced the BPMS system but did not disclose the evidence
connecting Zyprexa with diabetes. In approximately the same time period, Alaska joined a
group of other States, led by Missouri, to negotiate manufacturer rebates. At no time did Lilly or
its representatives disclose the connection between Zyprexa and diabetes.

Lilly consistently concealed important safety information regarding Zyprexa from
plaintiff, physicians and the public. When such information surfaced in the popular or scientific
press, Lilly took steps to blunt the information or spin available data to its purposes, primarily
further concealing the risks of Zyprexa. Thus, Lilly falsely maintained that weight gain due to
Zyprexa was manageable for most patients, that there was no association between Zyprexa and
hyperglycemia, and that even if hyperglycemia occurred in patients taking Zyprexa, it occurred
at rates comparable to other antipsychotics.

INTERROGATORY NO. 37: Identify all witnesses you intend to call to testify at the trial

‘ of this matter.

‘ ANSWER: The State will designate witness at the time called for under the pre-trial

| order.

INTERROGATORY NO. 38: Identify all expert witnesses you intend to call to testify at
the trial of this matter.
ANSWER: The State will designate expert witness, provide reports and make those

experts available for deposition in accordance with the pre-trial report.
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Respectfully SUBMITTED and DATED this }J’ day of April, 2007

FELDMAN, ORLANSKY & SANDERS
Counsel for Plaintiff

/
BY - R
Eric T. Sanders
Alaska Bar No. 7510085
500 L Street
Suite 400
Anchorage, AK 99501
(907) 272-3538

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

5664 South Green Street
Salt Lake City, UT 84123
(801) 266-0999

Counsel for Plaintiff

RICHARDSON, PATRICK, WESTBROOK

& BRICKMAN, LLC
H. Blair Hahn
Christiaan A. Marcum
P.O. Box 1007
Mt. Pleasant, SC 29465
(843) 727-6500
Counsel for Plaintiff
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CERTIFICATE OF SERVICE
Plaintiff, State of Alaska, hereby certifies that it has caused to be served upon the below
listed individuals copies of Plaintiff’s Answers to Defendants First set of Interrogatories by

placing copies of same in a Federal Express envelope, postage prepaid, on April 23, 2007.

Respectfully submitted,

LS
Eric T. Sanders

Feldman, Orlansky & Sanders
500 L Street, Suite 400
Anchorage, AK 99501

(907) 272-3538

COUNSEL FOR PLAINTIFF
Defendant’s Counsel

Brewster Jamieson

Lane Powell

301 West Northern Lights Blvd, Ste 301
Anchorage, AK 99503-2648

Andrew Rogoff

Pepper Hamilton

3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, PA 19103-2799

Dated: April 23,2007
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

[

2 THIRD JUDICIAL DISTRICT AT ANCHORAGE

3
STATE OF ALASKA, )
4 )
Plaintiff, )
5 )
vs )
)
ELI LILLY AND COMPANY, )
q )
Defendant. )
8 )

Case No. 3AN-06-05630 CI
10

D DEPOSITION OF KARLEEN KAY JACKSON

December 12, 2007
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| 15
| 16 Taken at:
| The Offices of Lane Powell, LLC
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Anchorage, Alaska
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23 Reported by: Sandra M. Mierop, CRR, CPP, CBC
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A. Itwould appear to be a lawsuit, the
State of Alaska versus Eli Lilly.

Q. Have you ever seen that document before?

A. No, sir, I have not.

Q. And you're sure of that?

A. It's possible that it may have come
through my office, but that -1 would not
necessarily remember it, and I have not read it
in detail.

Q. Have you read it — do you remember
reading it at all?

A. No, I donot.

Q. When did you first find out that the
State of Alaska had filed a lawsuit against Eli
Lilly & Company?

Actually, when I had a conversation with
Mr. Sniffen.

Q. How long ago?

A. Ispoke with him today.

Q. Is that the first time that you've
learned of this lawsuit?

A. No. We had an earlier conversation, oh,
a month or so ago.

Q. Was that the first time you've learned
of this lawsuit?

Page 7

A. I—yes, thatis the first time I've
learned of the lawsuit.

Q. What are your duties as the commissioner
of the Department of Health and Social Services
for the State of Alaska?

A. Basically, to serve as a member of the
governor's cabinet. To — to, to the best of my
ability, fulfill the mission of the department;
promote and protect the health and well-being of
Alaskans; to uphold the Constitution of the
United States and of the State of Alaska.

Q. How large is the budget for your
department?

A. Approximately S2 billion a year.

Q. What are the major components or
divisions of your department?

A. We're what's referred to by other state
agencies as a super agency. So we include
everything from children's services, which is
Child Protection, Division of Juvenile Justice,
Behavioral Health, which is mental health and
substance abuse. Boy, this is going to be a
test. Division of Senior and Disability
Services; our Alaska Pioneer Home System; Public
Health. I'm missing a couple here. Let me think

Page 8
for a minute. What am I missing.

Q. It's not a memory test?

A. Twas not anticipating this one.

Q. That's all right.

How is public health related to
behavioral health?

A. Public health deals with the physical
health of the general population of the state of
Alaska. Behavioral health specifically looks at
issues of mental health, substance abuse, and
those kind of more behavioral issues.

Q. Is there overlap between those two?

A. There's overlap in terms of when we're
looking at the health of an individual. You
can't compartmentalize mental, physical,
behavioral as neatly as happens in the industries
around those three pieces. There's overlap in
terms of the divisions trying to work together to
promote and protect the health and well-being of
Alaskans. In terms of industry, they can
sometimes be separate.

Q. What s the biggest component of your
Department's budget?

A. The largest amount of money is involved
in the Medicaid component, which includes federal

oy

Page 9

funds as well as general funds.

Q. How big is the Medicaid component?

A. Approximately $1 billion a year.

Q. So that's 50 percent of your budget?

A. Correct.

Q. That includes the funds that the State
spends for Medicaid as well as federal funds that
are contributed to the State?

A. That's correct.

Q. Do you know what percentage of the one
billion for 2007 was federal money?

A. Itwould be a little more than 50
percent. The federal matching rate, I believe,
in '07 was at about 52 percent; and then some of
the Medicaid money includes our SCHIP program for
children's health, which is a higher rate. It's
at a 70-percent match rate.

Q. The State pays 30 percent and the
federal government pays 70 percent?

A. For the Denali KidCare component.

Q. How big is the Denali KidCare component?

A. Idon't—I couldn't give you a guess,
I'm sorry.

Q. Included in the $1 billion for
Medicaid -- well, does that S1 billion for
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FELDMAN ORLANSKY
& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

-

State of Alaska v, Eli Lilly and Company
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FILED N
STATE OF ALASK:
IN THE SUPERIOR COURT FOR THE STATROF ABASKA

THIRD JUDICIAL DISTRICT, AT.ANCHORNGE

R
STATE OF ALASKA, ) BY —EFUTY OLERK
)
Plaintiff, )
)
Vs. )
)
ELI LILLY AND COMPANY, )
) Case No. 3AN-06-5630 CIV
Defendant )
)

NOTICE OF FILING UNDER SEAL

On this date the State of Alaska is filing a pleading titled “Plaintiff’s Response to

Defendant’s Motion in Limine to Exclude References to Foreign Regulatory

Because one or more exhibits filed with this pleading may be confidential d

Action.”

ocuments

under the Court’s April 6, 2007 oral ruling, the State of Alaska is submitting this pleading

and the attached exhibits under seal.

DATED this ﬁ({i day of February, 2008.

FELDMAN ORLANSKY & SANDERS

Counsel for Plaintiff

BY
. Sanders
AK Bar No. 7510085

Notice of Filing Under Seal Case No. 3AN-0|
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FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819
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IN TH‘UPERIOR COURT FOR THE ST‘E' OF ALASKA

niels

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
vs.
ELILILLY AND COMPANY,

Case No. 3AN-06-5630 CIV
Defendant.

e

NOTICE OF FILING UNDER SEAL

On this date the State of Alaska is filing a pleading titled “Plaintiff’s Response to

s Motion in Limine to Exclude Testimony and Call Notes of Non-Alaska
Based Sales Representatives.” Because one or more exhibits filed with this pleading may
be confidential documents under the Court’s April 6, 2007 oral ruling, the State of Alaska
is submitting this pleading and the attached exhibits under seal.

DATED this {j day of February, 2008.

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff

BY
Eric T, Sanders
AK Bar No. 7510085

Notice of Filing Under Seal & -06-
State of Alaska v. Eli Lilly and Company eerealaa

Page 1 of 2
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’ELDMAN ORLANSKY
& SANDERS
500 L STREET

FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819
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FILED
STATE OF ALASKA

IN THE SUPERIOR COURT FOR THE STATE S}ﬁ.—éh&SMl.: 4

(i L auKES
THIRD JUDICIAL DISTRICT AT ANCHORAGE! 4

BY e
STATE OF ALASKA, DEPUTY CLERK

Plaintiff,

ELI LILLY AND COMPANY,
Case No. 3AN-06-5630 CIV
Defendant.

e N N e e

NOTICE OF FILING UNDER SEAL
On this date the State of Alaska is filing a pleading titled “Plaintiff’s Response to
Defendant’s Motion to Exclude References to Recent Regulatory' Communications and
Developments.”  Because one or more exhibits filed with this pleading may be
confidential documents under the Court’s April 6, 2007 oral ruling, the State of Alaska is
submitting this pleading and the attached exhibits under seal.
DATED this i day of February, 2008.
FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff

BY
Eric T. Sanders
AK Bar No. 7510085

Notice of Filing Under Seal

State of Alaska v. Eli Lilly and Company Case No. 3AN-06-05630 CI

Page 1 of 2
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LANE POWELL LLC

301 West

mile 907.276.2631

Telephone

FILED
F ALASK

IN THE SUPERIOR COURT FOR THE STATE OF AE%
CPUTY CLERK —
THIRD JUDICIAL DISTRICT AT ANCHORAGE K

STATE OF ALASKA,
Plaintiff,
v. \
| Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,
NOTICE OF COMPLIANCE
Defendant: WITH DEFICIENCY CARD

/\

Defendant Eli Lilly and Company, by and through counsel, hereby complies with
the Court’s Deficiency Card, dated February 11, 2008, by filing herewith a proposed order to
accompany defendant’s Motion in Limine to Exclude References to Recent Regulatory
Communications and Developments, filed on February 4, 2008.

DATED this 12th day of February, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice

Andrew R. Rogoff, admitted pro hac vice

Eric J. Rothschild, admitted pro hac vice
and

LANE POWELL LLC

Attorneys for Defgndam

wdH0med il

Brewster H J amieson, ASBA No.
Andrea E. Girolamo-Welp, ASBA No. 0211044

I certify that on February 12, 2008, a copy of
The foregoing was served by hand-dekvery on
maid.

Eric T. Sanders, Esq
Feldman Orlansky & Sanders
o6 Slucl SullL 400

002403




9503-2648

oulevard, Suite 301
2779511 Facsimile 907.276.2631

Telephone 907

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORA_GE" 5 Tk '“T/
STATE OF ALASKA,
Plaintiff,
Yo
ELI LILLY AND COMPANY, Case No. 3AN-06-05630 CI
Defendant.

ELI LILLY AND COMPANY'S MOTION IN
RESPONSE TO THE COURT'S ON-RECORD
COMMENTS DURING THE JANUARY 29, 2008 HEARING

During the January 29, 2008, hearing on Eli Lilly and Company’s (“Lilly””) motion
for summary judgment, the Court asked the parties, “should I reconsider my decision as to
whether or not to allow [discovery of] individual decisions of physicians in this case?”! Lilly
submits that the Court should reconsider this decision, and allow discovery of individual
prescriber decisions, including medical records and prescriber depositions. This evidence is
essential to determining which prescriptions, if any, were written because of alleged improper
labeling or promotions by Lilly and which would have been written anyway.

In conjunction with reconsidering its discovery rulings, Lilly also requests that the
Court reconsider its bifurcated trial plan. Doctors are the crucial actors in the series of events
for which the State seeks damages: Doctors made the decisions to treat mentally ill patients

with Zyprexa® that may have relieved symptoms of mental illness, but which, according to

" Exhibit A, Oral Argument Transcript 26:13 to 26:15, January 29, 2008. See Discovery
Master Order, September 24, 2007 (denying Lilly discovery of individual Zyprexa users’

medical records); and Order, November 14, 2007 (affirming the September 24 Discovery
Master Order).

002L0Y
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the State. may have inflicted serious medical injuries on some of them. Doctors were the
recipients of the allegedly improper labeling and promotion, which the State alleges may
have influenced their prescribing decisions. Currently, there is no record that doctors were
actually misled into prescribing Zyprexa, nor is there any statistical evidence to support this
allegation. The Court should not refer allegations of misconduct to the jury before it knows
whether there is a record about prescribers’ behavior that will create a material issue of fact
about causation and damages. The Court should not rush half of this case ahead to trial,
when it is not clear that the second half will ever be delivered.

I.  AGGREGATE EVIDENCE CANNOT DETERMINE WHY DOCTORS
PRESCRIBED ZYPREXA.

The State of Alaska’s (“the State™) aggregate evidence is not legally adequate to
demonstrate causation and does not fit the facts of Zyprexa use and reimbursement in Alaska.
The circumstances of Zyprexa use vary from doctor to doctor, and patient to patient,
including Zyprexa’s use as:

° First-line treatment;

. Second- or third-line treatment after other medications had failed;

. Emergency treatment by a State hospital;

. Treatment for off-label indications supported by medical compendia; and

. Treatment for other off-label uses.>

The State must acknowledge that doctors appropriately prescribed Zyprexa for
these different purposes for many patients, because after the labeling changed, doctors and
the State continued to use the medication for these reasons. It also cannot be disputed that
doctors consider many sources of information in addition to labeling and communications

from sales representatives, including medical literature, continuing medical education, other
,

? Exhibit A, Oral Argument Transcript 48:22 to 49:7, January 29, 2008.

Eli Lilly and Company's Motion in Res 3
y y's | ponse to the Court
on-Record Commepls During the January 29, 2008 He::insg
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page2 of 8
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doctors, and their own experience using the medication.’ Not all doctors are receptive to
sales representatives.' There is no evidence of record that any Alaska doctors abandoned
their own independent medical judgment in response to sales representatives’ marketing
efforts.

As the Court recognized, a jury can find no fault for those prescriptions that would
have been written even if there was a different disclosure about side effects, or where the
physician knew from sources, independent of Lilly, of the risks alleged by the State and made
a decision to use Zypre.\‘a.S The question then becomes—how can the jury figure out which
prescriptions those are?

Judge Kaplan’s recent decision in In re Rezulin confirms that the causation issue is,

to use this Court’s term, “doctor determinative.”

That is, in a prescription drug case, in
Alaska, as elsewhere, the focus must be on the prescribing physician and the patient.” The
State has offered no support for its suggestion at oral argument that Alaska juries decide

causation in prescription drug cases differently from juries in every other state.® The State

* Exhibit B, Lucy Ljubicich Curtiss, M.D., Depo., 35:17 to 36:7, December 13, 2007; Exhibit
C, Duane Hopson, M.D., Depo. 56:10 to 57:16, December 11, 2007; Lilly’s Rule 26(a)(2)
Expert Witness Disclosure for David Kahn, M.D., at Exhibit B, p. 5, March 20, 2007.

# Exhibit B, Lucy Ljubicich Curtiss, M.D., Depo., 39:2 to 39:13, December 13, 2007; Lilly’s
Rule 26(a)(2) Expert Witness Disclosure for David Kahn, M.D., at Exhibit B, p- 5, March 20,
2007.

> Exhibit A, Oral Argument Transcript 26:17 to 27:18, January 29, 2008.

$Id. at31:14 to 32:1.

7 Shanks v. Upjohn Co., 835 P.2d 1189, 1200 (Alaska 1992).

¥ Evidence that a plaintiff would have relied on a warning is required under Alaska law to
establish proximate causation and recover under failure-to-warn causes of action. In Prince
V. Par'achutes, Inc., 685 P.2d 83, 89-90 (Alaska 1984), the Alaska Supreme Court, while
reversing summary judgment, stated, “There is sufficient evidence in the record fron; which
reasonable minds could conclude that Prince would not have used the [product] had he been

Continued
Eli Lilly and Company's Motion in Response to the Court's
on-Record Commepts During the January 29, 2008 Hearing
State of Alaska v. Eli Litly and Company (Case No. 3AN-06-05630 CI) Page3 of 8
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has not identified one case, in Alaska or anywhere else, where a private or public payor has
been allowed to use aggregate evidence, as the State proposes here, to prove that a
misleading label or promotion caused doctors to prescribe a medication they otherwise would
not have, leading to medical injuries.

The State is asking the jury to gloss over prescribing decisions made by individual
Alaska physicians involving medications that the State’s own expert describes as “the closest
thing to magic that I have ever experienced in my professional life [freeing mentally ill
patients] . . . from a hell that most people can’t even imagine."9 The State does not plan to
call any physicians to demonstrate causation. However, Alaska doctors deposed by Lilly
have testified that they continue to use Zyprexa for mentally ill patients, after changes to
Zyprexa labeling regarding metabolic issues'’—persuasive evidence that earlier label
changes and disclosures would not have stopped them from prescribing Zyprexa to many

patients.  The State has not explained how its aggregate evidence approach would

adequately warned . . . .” In other words, the Court found sufficient evidence for summary
Jjudgment purposes that the plaintiff would have relied upon the warning and avoided the
accident. In an Arizona Supreme Court decision cited by the Alaska Supreme Court in
Shanks for the proposition that failure to warn or instruct can serve as the basis for a strict
liability cause of action, the court held that in order for a plaintiff to establish proximate
causation in a failure-to-warn claim he or she must present evidence that “had a proper
warning been given, [a plaintiff] would not have used the product in the manner which
resulted in his injury.” Gosewisch v. Am. Honda Motor Co., Inc., 737 P.2d 376, 379 (Ariz.
1987) (quoting W. Kimble & R. Lesher, Products Liability sec. 257, at 296 (1979)). In
Gosewisch, the Arizona Supreme Court found no error in the trial court’s refusal to give a
jury instruction on failure to warn where plaintiff at trial failed to present evidence of either
reliance on the warnings that were provided with the product or evidence that he would have
relied upon some allegedly non-defective warning. /d. at 380.

” Exhibit D, William C. Wirshing, M.D., Depo., 171, May 1, 2007.

o Sge.Exhibil B, Lucy Ljubicich Curtiss, M.D., Depo., 44:10 to 44:16, December 13, 2007;
Exhibit C, Duane Hopson, M.D., Depo. 52:23 to 53:1, 58:1 to 58:8, December 11, 2007.

Eli Lilly and Company's Motion in Response to the Court's
on-Record Comments During the January 29, 2008 Hearing

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Cn Page 4 of 8
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differentiate between prescriptions that would not have been written if Lilly had provided
whatever the State contends was appropriate disclosure, and prescriptions that would have
been written anyway.

Consider, as just one example, the patient with schizophrenia who takes Risperdal®
or Seroquel® for four or five months without success, is then switched to Zyprexa by their
physician and stays on it for years because the patient and doctor jointly conclude that it is
relieving his or her symptoms.

The Alaska claims data suggest that there are Medicaid recipients that fit this
cxamplc” Absent testimony from the doctor herself, or medical records, there is no way to
know what would have happened, but it is highly likely the doctor would have kept the
patient on Zyprexa, even if Lilly had provided more information about metabolic effects,
because the patient was succeeding. No aggregate methodology, blind to the patient’s
circumstances or the factors considered by the doctor, can address this scenario. The
aggregate evidence that the State will rely upon is particularly inapt.'?

Similarly, even if the State could establish the fact of off-label promotion from
fragmentary notations in sales representatives’ call notes — which Lilly disputes — it has no
way of demonstrating that these communications, as opposed to doctors’ independent
medical judgment, caused doctors to prescribe for off-label uses, a practice that is legal,

medically sound, and particularly prevalent in the treatment of mentally ill patients."

! See Lilly’s Reply to Plaintiff’s Opposition to Defendant’s Motion for Summary Judgment
at 14, Jan_uary.17. 2008 (citing several examples of Alaska Medicaid patients who were first
lreate;i with Risperdal for three to four months and then treated with Zyprexa for four to five
years).

 See id. at 11-14,
13 r s e -
See Exhibit B, Lucy Ljubicich Curtiss, M.D., Depo., 31:13 to 32:1 1, December 13, 2007.

Eli Lilly and Company's Motion in Response to the Court's

on-Record Comments During the January 29, 2008 Hearing
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II. PROPOSALS FOR ADVANCING THE CASE.

If the Court, consistent with /n re Rezulin, has reservations whether any aggregate
evidence can account for the myriad of physician decisions about using Zyprexa that exist in
the day-to-day treatment of mentally ill patients in Alaska, it should consider the following
actions:

1. If the State insists, as it has, on proceeding solely with the aggregate evidence

it described in its Response to Lilly’s Summary Judgment Motion, the Court should dismiss

| its claims because the State cannot prove causation with that evidence.

2. Allow Lilly to take discovery into individual decisions for patients, including
medical records discovery, and testimony from prescribers. In the case brought by the State
of Louisiana against the manufacturer of the prescription antipsychotic Risperdal, the Court
allowed discovery of a statistically significant sample of patient records and prescriber
depositions, because “the claims and allegations contained in this action cannot fairly and
properly be litigated” otherwise.'*

The State’s plea not to “burden us too much,”"® provides no basis for allowing it to
proceed without evidence needed for a crucial element of its case, or for denying Lilly access
to discovery that would show the element cannot be satisfied.

III. RECONSIDERATION OF BIFURCATION.

In light of recent developments in the case, and the considerations raised above,
Lilly also requests that the Court revisit its bifurcation order. As Lilly has previously argued,
severing causation from liability in this case is inconsistent with Alaska law, will prevent the

first jury from entering a verdict that can be applied by the second jury, will result in

14
Consent Judgment, Attorney General ex rel. Louisiana v, Janssen Pharmaceutica, Inc., No.

336379)67-& consolidated with 04-3977-D at 2 (Parish of St. Landry, La., filed April 10,

5 Exhibit A, Oral Argument Transcript 54:4 to 547, 54:21 to 54:22, January 29, 2008.
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duplicative proceedings, and will violate Lilly’s right to due process under the United States
and Alaska Constitutions.'®

Any possible efficiencies from bifurcation, which Lilly has always contested, are
further diminished by the State’s formulation of the case, which has changed since the
Court’s bifurcation order. The State dismissed its design defect claim, which was the focus
of discussion when the Court first considered bifurcation.'” It also appears from its proposed
jury instructions that the State is trying to establish only some, not all, of its alleged unfair
trade practice violations in the first phase, leaving determinations about additional violations
to the second jury.'® Nevertheless, the State has projected that the phase one trial will last at
least twenty trial days, which is as long as the State originally estimated for the entire trial."’

In addition, if the Court reconsiders the proof of causation that it will require, the
Court should postpone phase one to see whether the necessary evidence ever materializes.
This case has come full circle back to the issue the Court recognized as central to this
litigation -- whether the State can muster evidence to prove causation.”’ As the parties
prepare for trial, it is unclear whether:

1. The State has any admissible, competent proof regarding physician decision

making;

The State will ever produce a complete database (after failing to do so by this
Court’s January 31, 2008 deadline);

¢ Lilly’s Opp. in Response to Plaintiff’s Memo in Support of Bifurcation, November 9,2007.
17 See Exhibit E, Status Conference Transcript 10:18 to 10:24; 18:10 to 18:19, October 24, 2007.

8 See State’s (Proposed) Jury Instructions and Verdict Form, State’s Instructions 24-26,
Verdict Form (3), February 4, 2008 (“Did Lilly violate the Unfair Trade Practices and
Consumer Protection Act in one or more ways?”).

 See Exhibit A, Oral Argument Transcript 77:9 to 77:13, January 29, 2008.

% See Exhibit F, Hearing Transcript 28:14 to 29:12, 61:5 to 61:21, January 8, 2007.

Eli Lilly and C y's Motion in R to the Court"
on-Record Comments During the Jnnufiry 29,2008 Hearinsg
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)

Page 7 of 8

002410




3. There was any increased incidence of diabetes or increase in total health care
costs to the State attributable to Zyprexa.

These issues should be resolved before a jury is empanelled for a month-long trial
that cannot resolve the ultimate issues in the case.

IV. CONCLUSION

For the foregoing reasons, Lilly requests that the Court reconsider its Order denying
‘ discovery into individual decisions for patients and its Order bifurcating this case.
\s DATED this 12th day of February, 2008.

PEPPER HAMILTON LLP
Nina M. Gussack, admitted pro hac vice
Andrew R. Rogoff, admitted pro hac vice

= ’; Eric J. Rothschild, admitted pro hac vice
9 e and

e LANE POWELL LLC

&R Attorneys for Defendant

o (1B slmoUuia.

Brewster H. Jamieson, ASBA No./8411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

1 certify that on February 12, 2008, a copy
of The foregoing was served by hand on

Eric T. Sanders, Esq

Feldman Orlansky & Sanders

5 treet, Suite
Alpek:

Nafi L Big /
009867.00387183444.1

Eli Lilly and Company's Motion in Response to thi i
on-Record Comme!nts During the anugry 29, 200; Elz::itnsg
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Ccn Page 8
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Attorney General

= FELDMAN ORLANSKY & SANDERS
500 L Street, Suite 400
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[ B ERIC T. SANDERS

| 138 (907) 677-8303

[15 PEPPER HAMILTON LLP
301 Carnegie Center, Suite 400
| 16 New Jersey 08543
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{37 52-0808
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‘ Alaska 99503-2648
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Page 26

have used the drug,

bout it already?

Brenner about that

3 : I 1y indi ion in the discovery soO

of uses we're

know? And then,

the elephant in the

If there are all these uses and all these

‘11 possibilities and the State is now claiming

13 youxr UTEA misrepresentations, should I reconsider

’12 labeling and that the labels and the calls were
.14 my decision as to whether or not to allow

wu

individual decision of physicians in this case?

STEELE: Sure.

i
o))

And iisnttuz=

‘18 for the UTPA claim, isn't that
|
19 And, again, you can feel to point out

20 to me kind of what my approach was that I -- so
|
21 far, or not -- why that would be the ‘
i
22 better approach and that I should continue to

23 adhere to that approach. But I'm just concerned

24 that, you know, it would be one thing if you

25 said, "Zyprexa shouldn't have been used in this

002411 o A




18 wan
20 1it
21 can
22 to
23

24 ora

]
=3
=
o
ot
P
i
o
o
(]
)

cases is that case,
cases where people

scause if people still

on't see how you've
a damages claim for them. It's only if

wouldn't have been used, I suppose, at

, you know -- Or if Zyprexa was used and
caused other conditions that the State is now
for, that Zyprexa wouldn't have been used
, do we have a damages case?

So, take them in whatever order you

STEELE: Thank you. R G G
tle bit like going to the Academy Awards. You
prepare a ch, but you're not sure you get
give it. I
THE COURT: That tends to be how
1l argument goes with me. |

MR. STEELE: I have a speech. The i

-Ex T
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1
|

Lilly has a

whoever was making Rezulin,

okay? They can price it

want to price 1it.

12 So it's not a price-sensitive kind

THE COURT: What is -- I mean,

-- isn't what Judge Kaplan is

N

what happens in a

case -- it's not a price-sensitive
‘1% case, it's a doctor-determinative in

o
w
0
o
5

I suppose, with the patient, but

N
o

native case as to what the doctor

N

believes is the best drug for the patient; and
22 understanding what the risks are, whether it's
23 worth

taking those risks and also consideration

24 of whether you'wve tried other drugs that you E

25 think might be -- might have less risk or might |
!
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work or not.

Aand that would

structive if we were 1in Louisiana and

o
o
—
o
®

]

the cause requirement, but we're in

hat were

requirement.

joB on cause of action in Alaska?
The answer to that is: You do not.

.551(b), there is no cause

If you go faster than the speed

, even if you don't hit somebody, you've got

If, in RAlaska you go out and -- as
a corporation, as a business you go out and you
make misrepresentations that are prohibited, you

get the fine, whether it causes anybody to do

THE COURT: Doesn't there have to

Dn2h ] 7 pA(;[-:_(a OF
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Page 48
good for that. So, that's my hypothetical.
They're lying about it. They're lying about the
deadly disease, and they're saying pass this
stuff out like candy, all right?
So you go: Well, let's see, how do

of this if I'm the Defendant? The way

have got to

nd every single

they know we can't

»
e
»
®

know that it makes it too onerous.

discussing Judge Weinstein's case,

Judge Weinstein says when you've got a

sophisticated broad-based scheme, statistical
reliance is appropriate
ike in tobacco, you leave

a remedy. That!siwhys That's why

18 Because it -- as a matter of

19 policy, they should not be allowed to come into

20 the state; pullioffial == @ pervasive scheme that

21 was better planned than most wars -- |
22 THE COURT: But -- but the i
23 problem -- the big problem I'm having is there's i
24 so many ways I'm hearing that this drug can be :
25 used and so many purposes. And it can be used

A exuBr _ A
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-- and a doctor

w

ss risks having been

f-use labels,

I'm hearing are -- and

n
ot
S}
®
7}
®
I
|
=
)
o
o
o

I'l1l call noncompendia uses which seems to be --

other ones and may be

How, without knowing what a doctor

drug for, can you separate any of those?

18 MR. STEELE: Well, you know what

=
o
(o1

he doctor used the drug

THE COURT: But don't you have to

16 talk to the doctor as to -- do you know whether

doctor -- whether it's a second or third or

19 MR. STEELE: Sure, you do.
20 Okay.
23 MR. STEELE: The -- the Medicaid

22 data is voluminous, and in the Medicaid data the
23 doctor's required by law to say what he's
24 treating the patient for.

They're call ICD-9

25 codes. International Disease Coding --

49
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he communications

riolation the UTPA shouldn't I do more than
let an interpret a script? Shouldn't T
know from the people who received the
communication that violates the UTPA exactly what
they

MR. STEELE: Okay. It is possible
that rom a selected group of doctors —--
TEgis from a selected
group of doctors might produce -- might produce

admissible

before,

make it

State to pursue a
conduct. But what you told the
what you said in your order is:

really follow

evidence.

I'm saying is:
impo

remedy for this obnoxious t

—

Page 54

We know what

the script?
Did you -- why

that caused the

You and I
okay?

Don't burden
ssible for the
Defendants and

If you want to

002L20
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o

roughly

got laid out, 20

d approximately in

»
+]
|
|

COURT: Right. Except it was

10 20 days for the whole case when we first set
1 thit s, Is it now a 20=day trial fior Huskt

12 liability without causation?

453 MR. SANDERS: Probably. I d onilit
14 know. I mean, I mean -- ask Lilly how long

5o hed ==

6 THE COURT: I'm going to tell this,

we have our pretrial, I'm going to expect

18 each side to tell me how long this case is going

\19 to be, and I've been known to keep time, and I
I 20 will.
|

21 MR. SANDERS: Well, and --

22 THE COURT: I mean, because the

23 long -- I mean, I need to tell the jury how long

i
i24 their lives are going to be disrupted.

25 MR. SANDERS: Absolutely. No

002621 e
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chorage, Alaska 99503-2648
BREWSTER H. JAMIESON

(901) 2{79=9511

l

=N
~

IN, DUNNAGAN & OWENS
000 A street, Suite 300
inchorage, Alaska 89503
21 BY: CHERYL MANDALA |

(907) 563-8844 |
22 i
23 Also Present: STEVE MIEDZWIADOK, VIDEOGRAPHER
24 |
25 "‘

N
o
oW q

EXHIBIT

002423 pipw s




Page 3

N DECEMBER 12, 2007

EXAMINATION

PAGE

i O ) T
002h2k Pﬂg:jl_ziopi -9




Page 31

her will?

outpatient

is at imminent

tion; we would never

someone in the

a court

lization would be

Q. For what kinds of conditions do you use

exa in your practice today?

15 A. In my practice today, I have patients

take Zyprexa for schizophrenia,

e disorder, bipolar disorder, PTSD,

18 and avioral disturbances associated with

19 dementia

2 Q5 And for several of those illnesses, the
21 treatment with Zyprexa would be off label; is

22 that correct?

23 A. Yes

24 Q. Why do you use Zyprexa off label?

25 A. Well, in psychiatry there is very much

002425 o




Page 32

particularly in the

there are no

than other fields may be.

post-traumatic stress

is also a diagnosis for which most

cribing is off label.

,A

2 Q. Have you found in your practice that

1g Zyprexa for schizoaffective disorder,

14 post-traumatic stress disorder and behavioral

17 A. For some patients, yes.
18 MR. STEELE Is there a "T" in that

©
o
H
jo)
8]

20

MR. ROGOFF: Yes, no, does not have

Tednpdit:
22 MR. He's got a "T" in his
23 "schizo," "schizo."
24 MR. ROGOFF: No.

MR. JAMIESON: It's the German

N
w
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Page 35
to —-generation
A. I don't. I'm sorry.
Q. Do you recall any label changes for

Zyprexa or the class of medications? And

box warnings about

d

ementia and use of

Q. But -- I'm not asking you whether you'wve

But do you read the labels

for the first time?

familiarize

A. I tend to be a bit of a late-adopter.
That -- I read about a medication. I talk with
my colleagues. I hear about what their
experiences have been. I talk with patients
about options. I'm very straightforward with my
ients about "I don't have experience with this

yet." There are particular patients that

002427 ,‘i;‘g;lmi




Page 36

newest treatment the moment ik

becomes available, and so they're typically the
3 first to try them. But I am more likely to hang

4 back and see what my colleagues experience before

w

1SiT / publication that I

3
o)
D
<
®

(7

o

®

(9]
~

®

(1)

AAAAAA n Journal; there

12 is Journal of Clinical Psychiatry. I get this

13 much mail every week (indicating). I pick and

know how to answer that
19 question:.  Again; I get reams and reams of
20 material. I read some of it. I read when a
21 particular question comes up. I read when I'm
22 considering treatment options for a particular
‘ 23 patient.

[24 Q. Have you read the results of the CATIE

EXHIBIT

002428 moe_2 orog




Page 39

company it was.

you rely on sales

about medications

that they are in the

1L assi

and that they will tell me good

H
o
(7}
pec

ceptical of sales reps?

1en you've met with sales reps from

‘LS various companies, do they take -- have they

taken notes while talking to you?
| 17 A. Not often.
| 18 ol Now, since you became medical director,
[ 19 can you characterize how many minutes a week or

that you would spend with a sales rep?

‘ 21 less than -- less than 30
22 for all reps
} 23 Q. How many companies are you visited by?
‘ 24 A. Several.
' 25 Q. Are you visited by AstraZeneca?
\J

EXHIBIT
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Page 44
risks of the

reached a degree

"
&
(1)
o
il

ah, I

a school that

diabetes?

learned that.

8 You' it entire practice?
9 A Yes
10 Q. And, nevertheless, with the risk of

in and blood sugar issues with Zyprexa,

ribe the medication?

16 y thing that works

17 Q Ar reasons?

18 A. If the patient understands
19 the potenti wants the treatment, I
20 prescribe it

23 A. Yes
24 Q. <= which zTelates; really, to indiwvidual

LES prescribing decisions, is it really possible to

002130 Sl
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, Suite 301

LC

LANE POWELL L

-2648
nile 907.276.263

Telephone

STATE OF ALASKA,

V.

ELI LILLY AND COMPANY,

o L ]
)
< z l(\rﬂ
IN THE SUPERIOR COURT FOR THE STATE OF ACASKA s,
THIRD JUDICIAL DISTRICT AT ANCHORAGE_| - 25
N eSS
-,‘,‘\ 2 >,
\
Plaintiff,
Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY’S
S OBJECTIONS TO THE STATE’S
e TRIAL DEPOSITION DESIGNATIONS

Defendant Eli Lilly and Company (“Lilly”) objects to the following pages and lines of

Plaintiff State of Alaska’s Amended Trial Deposition Designations:

15 Deposition of Michael Bandick.
Start End T

(Page:Line) | (Page:Line) Objection

50:18 51:5 Relevance; Vague (Alaska R. Evid. 401, 402, 403, 611)

577 57:7 Relevance; Incomplete question (Alaska R. Evid. 401, 402, 403,
611)

62:13 62:24 Foundation (Alaska R. Evid. 602, 701)

63:7 63:7 Relevance; Incomplete sentence (Alaska R. Evid. 401, 402, 403,
611)

69:3 69:11 Relevance (Alaska R. Evid. 401, 402, 403)

69:12 70:5 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)

80:8 | 80:19 Relevance; Hearsay (Alaska R. Evid. 401, 402, 403, 802)

82:12 | 82:20 Relevance; Vague; Compound (Alaska R. Evid. 401, 402, 403,
611)

82:17 82:17 Relevance (Alaska R. Evid. 401, 402, 403)

82:21 83:2 Relevance; Vague (Alaska R. Evid. 401, 402, 403, 61 1)

104:22 105:4 Vague; Calls for Narrative (Alaska R. Evid. 611)

105:5 105:8 Relevance (Alaska R. Evid. 401, 402, 403)

107:21 108:11 Relevance; Foundation; Mischaracterizes testimony; Commentary
by counsel (Alaska R. Evid. 401, 402, 403, 602, 611, 701)

002431




LANE POWELL LLC

acsimile 907.276.2631

Start End Objection
(Page:Line) | (Page:Line)
108:12 109:21 Relevance; Foundation; Mischaracterizes testimony (Alaska R.
Evid. 401, 402, 403, 602, 611, 701)
110:5 111:13 Relevance (Alaska R. Evid. 401, 402, 403)
112:9 112:12 Relevance; Hearsay (Alaska R. Evid. 401, 402, 403, 802)
|
112:13 113:13 Relevance (Alaska R. Evid. 401, 402, 403)
117:1 117:23 | Relevance; Argumentative (Alaska R. Evid. 401, 402, 403, 611)
[118:8 119:10 Relevance; Asked and Answered; Argumentative (Alaska R. Evid.
401, 402, 403, 611)
123:4 | 126:17 Relevance; Asked and Answered; Argumentative (Alaska R. Evid.
401, 402, 403, 611)
|
128:19 | 129:11 Relevance (Alaska R. Evid. 401, 402, 403)
129:17 | 129:20 Compound; Foundation; Calls for Legal Conclusion (Alaska R.
Evid. 602, 611, 701)
130:17 Argumentative (Alaska R. Evid. 611)
131:6 Vague (Alaska R. Evid. 611)
13337, Foundation; Calls for Speculation (Alaska R. Evid. 602, 611, 701)
135:14 Relevance (Alaska R. Evid. 401, 402, 403)
1433 Compound; Foundation; Mischaracterizes testimony (Alaska R.
Evid. 602, 611, 701)
149:18 Relevance; Argumentative (Alaska R. Evid. 401, 402, 403, 611)
152:13 | Argumentative; Asked and Answered; Mischaracterizes testimony
(Alaska R. Evid. 611)
154:13 Compound; Vague (Alaska R. Evid. 611)
166:11 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
172:3 Compound (Alaska R. Evid. 611)
180:18 Relevance; Answer designated with no question (Alaska R. Evid.
401, 402, 403, 611)
201:9 202:22 Foundation; Relevance (Alaska R. Evid. 401, 402, 403, 602, 701)
203:18 204:7 Compound (Alaska R. Evid. 611)
208:9 208:22 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
208:23 209:15 Hearsay (Alaska R. Evid. 802)
209:16 209:18

Relevance; Vague (Alaska R. Evid, 401, 402, 403, 611)

Defendant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposition Designations
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI

Page 2 of 34
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Start End Objection
(Page:Line) | (Page:Line) . '
210:13 210:18 Relevance; Compound; Foundation; Mischaracterizes testimony
o (Alaska R. Evid. 403, 602, 611, 701)
215:6 215:10 Compound; Foundation (Alaska R. Evid. 602, 611, 701)
216:14 216:20 Argumentative (Alaska R. Evid. 611)
216:21 [ 217:2 Compound; Incomplete Hypothetical (Alaska R. Evid. 611)
[218:6 [218:10 Compound; Incomplete Hypothetical (Alaska R. Evid. 611)
218:24 219:1 Vague (Alaska R. Evid. 611)
219:20 219:23 Compound (Alaska R. Evid. 611)
220:7 221:4 [ Compound; Incomplete Hypothetical; Calls for Speculation
| (Alaska R. Evid. 611)
236:10 1237:8 Relevance (Alaska R. Evid. 401, 402, 403)
B 242:12 | 242:16 Relevance; Attempt to embarrass the witness (Alaska R. Evid. 401,
g | 402, 403, 611)
(&) .f: 244:24 | 245:22 Relevance; Attempt to embarrass the witness (Alaska R. Evid. 401,
= 402, 403, 611)

247:8 Relevance; Attempt to embarrass the witness (Alaska R. Evid. 401,
402, 403, 611)
247:22 Relevance (Alaska R. Evid. 401, 402, 403)
248:16 Relevance; Attempt to embarrass the witness (Alaska R. Evid. 401,
402, 403, 611)
| 254:7 Relevance; Attempt to embarrass the witness (Alaska R. Evid. 401,
402, 403, 611)
[ 270:11 Relevance; Attempt to embarrass the witness (Alaska R. Evid. 401,
402, 403, 611)
312:18 312:22 Compound; Foundation (Alaska R. Evid. 602, 611, 701)
313:11 313:18 Compound (Alaska R. Evid. 611)
313:19 314:1 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
315:2 319:17 Relevance; Hearsay (Alaska R. Evid. 401, 402, 403, 802)
319:18 320:1 Relevance; Compound; Hearsay (Alaska R. Evid. 401, 402, 403,
611, 802)
320:12 321:12 Relevance; Hearsay (Alaska R, Evid, 401, 402, 403, 802)
321:13 322:18 Relevance; Hearsay (Alaska R. Evid. 401, 402, 403, 802)

Defendant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposition Designations

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 (0)] Page 3 of 34
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Start End Objection
(Page:Line) | (Page:Line)
323:3 32317 Foundation; Relevance; Hearsay (Alaska R. Evid. 401, 402, 403,
602, 701, 802)
3253 [325:7 Hearsay (Alaska R. Evid. 802)
325:8 [326:2 Relevance (Alaska R. Evid. 401, 402, 403)
[326:3 | 326:8 Relevance; Compound; Foundation; Misstates testimony (Alaska
R. Evid. 401, 402, 403, 602, 611, 701)
326:16 326:20 Relevance; Compound (Alaska R. Evid. 401, 402, 403, 611)
327:6 327:18 | Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
327:24 | 328:4 Relevance; Compound; Vague (Alaska R. Evid. 401, 402, 403,
| 611)
328:13 ; 330:21 Relevance; Vague (Alaska R. Evid. 401, 402, 403, 611)
S [330:22 33101 Relevance (Alaska R. Evid. 401, 402, 403)
£ 33112 3337 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
(3} § 334:5 334:15 Relevance; Foundation; Compound (Alaska R. Evid. 401, 402,
=) o 403, 602, 611, 701)
:; 334:23 Relevance; Compound; Foundation (Alaska R. Evid. 401, 402,
=2 403, 602, 611, 701)
5 335:2 Relevance; Vague (Alaska R. Evid. 401, 402, 403, 611)
; | 335:24 Relevance (Alaska R. Evid. 401, 402, 403)
E 5 336:9 Relevance; Foundation; Vague (Alaska R. Evid. 401, 402, 403,
—'7;: ‘ 602, 611, 701)
= 350:7 Relevance (Alaska R. Evid. 401, 402, 403)
2 350:11 Iériclo)mplcle question; Relevance (Alaska R. Evid. 401, 402, 403,
354:1 355:8 Relevance (Alaska R. Evid. 401, 402, 403)
355:9 357:16 Relevance; Foundation; Vague (Alaska R, Evid, 401, 402, 403,
602, 611, 701)
354:2 355:8 Relevance (Alaska R. Evid. 401, 402, 403)
355:9 356:15 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
356:16 356:20 Relevance (Alaska R, Evid, 401, 402, 403)
356:21 358:6 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
358:7 359:5 Relevance (Alaska R. Evid. 401, 402, 403)
359:6 362:1 Relevance (Alaska R. Evid, 401, 402, 403)
Del:em_iant Eli Lilly and Company’s Objections to
St o Aok o B i G e
2 Ch Page 4 of 34
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LANE POWELL LLC

301 West N

mile 907.276.263

99503-2648

s Boulevard, Suite 301

Telephone 907.277.9511

Start End { Objection
(Page:Line) | (Page:Line) ‘
362:2 1362:12 Relevance (Alaska R. Evid. 401, 402, 403)
| 362:15 Relevance: Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
| 362:22 Relevance (Alaska R. Evid. 401, 402, 403)
363:2 Relevance: Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
363:10 Relevance (Alaska R. Evid. 401, 402, 403)
365:17 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602)
‘ 366:1 Relevance (Alaska R. Evid. 401, 402, 403)
| 366:5 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
367:11 Relevance (Alaska R. Evid. 401, 402, 403)
- 368:4 Relevance (Alaska R. Evid. 401, 402, 403)
368:9 Relevance; Vague; Foundation (Alaska R. Evid. 401, 402, 403,
602, 611, 701)
368:10 368:21 Foundation; Compound; Question withdrawn (Alaska R. Evid.
602,611, 701
369:6 369:14 Relevance (Alaska R. Evid. 401, 402, 403)
369:19 369:23 Compound; Foundation (Alaska R. Evid. 602, 611, 701)
370:11 370:23 Relevance; Vague; Foundation (Alaska R. Evid. 401, 402, 403,
602, 611, 701)
372:10 372:13 Question withdrawn (Alaska R. Evid. 611)
373:7 374:3 Hearsay (Alaska R. Evid. 802)
376:23 380:14 Hearsay (Alaska R. Evid. 802)
380:15 | 380:22 Foundation; Argumentative (Alaska R. Evid. 602, 611, 701)
381:19 ‘ 382:8 Compound; Vague (Alaska R. Evid. 611)
384:20 1 387:4 Relevance (Alaska R. Evid. 401, 402, 403)
387:5 [ 387:21 Compound; Vague (Alaska R. Evid. 611)
388:4 389:15 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
389:16 390:6 Compound; Vague (Alaska R. Evid. 611)
390:7 390:14 Foundation (Alaska R. Evid. 602, 701)
390:15 391:6 Relevance (Alaska R. Evid. 401, 402, 403)
392:9 392:15 Relevance; Compound (Alaska R. Evid. 401, 402 403, 611)
393:22 394:4 Compound (Alaska R. Evid. 611)
Defi Eli Lilly and Company’s Objections to

Plaintiff State of Alaska’s Trial Deposition Designations

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 5 of 34
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Y &
Start End | Objection
(Page:Line) | (Page:Line)
| 394:10 394:15 Compound (Alaska R. Evid. 611)
3977 3978 Asked and Answered (Alaska R. Evid. 611)
397:18 [ 398:1 Relevance; Foundation; Compound (Alaska R. Evid. 401, 402,
| 403, 602, 611, 701)
398:4 398:10 Relevance; Foundation; Compound (Alaska R. Evid. 401, 402,
[ 403, 602, 611, 701)
398:16 [ 399:5 | Hearsay (Alaska R. Evid. 802)
|
400:11 400:18 ‘ Compound (Alaska R. Evid. 611)
402:23 403:1 Relevance; Question withdrawn; Hearsay; (Alaska R. Evid. 401,
} 402, 403, 611, 802)
| 406:14 } 406:14 Relevance; Incomplete question (Alaska R. Evid. 401, 402, 403,
= 611)
Z e |
2 E 406:20 407:1 Compound; Vague (Alaska R. Evid. 611)
Zes 2074 3077 Vague (Alaska R. Evid. 611)
E :3 408:8 409:3 Hearsay (Alaska R. Evid. 802)
2 £ 40918 409:23 Hearsay (Alaska R. Evid. 802)
z 410:4 410:8 Compound; Vague (Alaska R. Evid. 611)
Z [41024 412:6 Relevance; Motion in Limine — Foreign Regulatory Actions;
E [ (Alaska R. Evid. 401, 402, 403)
g 415:5 4173 Relevance; Hearsay; Motion in Limine — Foreign Regulatory
& Actions (Alaska R. Evid. 401, 402, 403, 802)
5 [418:11 419:17 Relevance; Hearsay; Motion in Limine — Foreign Regulatory
5 Actions (Alaska R. Evid. 401, 402, 403, 802)
& [719:18 419:22 Relevance; Motion in Limine — Foreign Regulatory Actions
[ (Alaska R. Evid. 401, 402, 403)
419:23 420:3 Relevance; Motion in Limine — Foreign Regulatory Actions
(Alaska R. Evid. 401, 402, 403)
420:4 420:21 Relevance; Compound; Motion in Limine — Foreign Regulatory
[ Actions (Alaska R. Evid. 401, 402, 403, 611)
421:17 422:1 Relevance; Motion in Limine — Foreign Regulatory Actions
(Alaska R. Evid. 401, 402, 403)
422:2 423:8 Relevance; Motion in Limine — Foreign Regulatory Actions
(Alaska R. Evid. 401, 402, 403)
Del’en(‘lanl Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposition Designations
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 I Page 6 of 34
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Telephone

Start
(Page:Line)

End
(Page:Line)

Objection

423:9

424:1

| Actions (Alaska R. Evid. 401, 402, 403)

Relevance: Foundation; Motion in Limine — Foreign Regulatory

=
Relevance: Mischaracterizes evidence; Motion in Limine — Foreign

424:9 ‘ 424:13 s 5
‘ ’ Regulatory Actions (Alaska R. Evid. 401, 402, 403, 611)
424:19 1 425:2 Relevance: Motion in Limine — Foreign Regulatory Actions
[ (Alaska R. Evid. 401, 402, 403)
4253 425:11 Relevance: Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
425:12 426:23 Relevance; Foundation; Vague; Motion in Limine — Foreign
Regulatory Actions (Alaska R. Evid. 401, 402, 403, 602, 611, 701)
428:1 Relevance; Vague (Alaska R. Evid. 401, 402, 403, 611)
(4284 Relevance; Argumentative; Comment by counsel (Alaska R. Evid.
401, 402, 403, 611)
430:4 Relevance; Asked and Answered; Vague; Motion in Limine —
Foreign Regulatory Action (Alaska R. Evid. 401, 402, 403, 611)
430:17 431:9 Relevance; Foundation; Motion in Limine — Foreign Regulatory
Action (Alaska R. Evid. 401, 402, 403, 602, 611, 701)
431:13 431:23 Relevance; Asked and Answered; Motion in Limine — Foreign
Regulatory Action (Alaska R. Evid. 401, 402, 403, 611)
431:24 432:18 Relevance; Asked and Answered; Motion in Limine — Foreign
Regulatory Action (Alaska R. Evid. 401, 402, 403, 611)
432:19 434:2 Relevance; Asked and Answered; Foundation; Compound;
Mischaracterizes evidence; Motion in Limine — Foreign Regulatory
Action (Alaska R. Evid. 401, 402, 403, 602, 611, 701)
434:3 ~ | 43416 Relevance; Asked and Answered; Foundation; Compound;
| Mischaracterizes the evidence; Motion in Limine — Foreign
Regulatory Action (Alaska R. Evid. 401, 402, 403, 602, 611, 701)
434:17 435:10 Relevance; Compound; Foundation; Motion in Limine — Foreign
Regulatory Actions (Alaska R. Evid. 401, 402, 403, 602, 611, 701)
435:15 435:14 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)
436:15 438:3 Relevance (Alaska R. Evid. 401, 402, 403)
439:6 441:8 Relevance (Alaska R. Evid. 401, 402, 403)
441:9 442:2 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
442:3 445:1 Relevance (Alaska R. Evid. 401, 402, 403)
445:2 446:26 Relevance; Asked and Answered; Motion in Limine — Foreign
Regulatory Action (Alaska R. Evid. 401, 402, 403, 61 1)

Defendant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposition Designations

State of Alaska v. Eli Lilly and Company (Case No, 3AN-06-05630 I

Page 7 of 34
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907.276.2631

1 Facsimile

Telephone 907.27

Start End Objection
(Page:Line) | (Page:Line)
447:1 447:9 Relevance (Alaska R. Evid. 401, 402, 403)
¢ 447:18 Relevance; Asked and Answered; Mmion in Limine — Foreign
il Regulatory Actions (Alaska R. Evid. 401, 402, 403, 611)
447:20 450:7 Relevance; Foundation; Mischaracterizes evidence; Aslgcd and
- | Answered; Motion in Limine — Foreign Regulatory Actions
(Alaska R. Evid. 401, 402, 403, 602, 611)
450:22 451:16 Relevance; Motion in Limine — Foreign Regulatory Actions
(Alaska R. Evid. 401, 402, 403)
52 454:6 Relevance (Alaska R. Evid. 401, 402, 403)
54: 454:20 Relevance; Argumentative (Alaska R. Evid. 401, 402, 403, 611)
Il 454:21 454:21 Partial Question (Alaska R. Evid. 611)
455:8 | 455:10 | Relevance; Question designated with no answer; Foundation
| (Alaska R. Evid. 401, 402, 403, 602, 611, 701)
457:19 (4587 Relevance; Foundation; Mischaracterizes testimony (Alaska R.
[ Evid. 401, 402, 403, 602, 611, 701)
458:8 459:8 Relevance; Vague (Alaska R. Evid. 401, 402, 403, 611)
459:9 459:16 [ Relevance; Vague (Alaska R. Evid. 401, 402, 403, 611)
459:18 465:6 Relevance (Alaska R. Evid. 401, 402, 403)
465:11 465:18 Relevance; Foundation; Compound; Mischaracterizes testimony
(Alaska R. Evid. 401, 402, 403, 602, 611, 701)
465:19 466:2 Relevance; Foundation; Mischaracterizes evidence (Alaska R.
Evid. 401, 402, 403, 602, 611, 701)
466:3 466:22 | Relevance; Probative value outweighed by undue prejudice;
| | Mischaracterizes evidence (Alaska R. Evid. 401, 402, 403, 61 1)
466:23 ‘ 468:20 Relevance (Alaska R. Evid. 401, 402, 403)
468:21 469:7 Relevance (Alaska R. Evid. 401, 402, 403)
469:8 469:16 Relevance (Alaska R. Evid. 401, 402, 403)
469:17 470:3 Relevance; Argumentative (Alaska R. Evid, 401, 402, 403, 611)
470:4 472:6 Relevance (Alaska R. Evid. 401, 402, 403)
472:10 472:23 A}t{gée\éalr;c)e; Mischaracterizes evidence (Alaska R. Evid. 401, 402,
472:24 473:2 Relevance; Argumentative (Alaska R. Evid. 401, 402, 403, 611)
477:18 477:21

Defendant Eli Lilly and C
Plaintiff State of Alaska’:
State of Alaska v. Eli Lilly

Foundation (Alaska R. Evid. 602, 701)

ompany’s Objections to
s Trial Deposition Designations
and Company (Case No. 3AN-06-05630 CI

Page 8 of 34
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e

POWELL LLC

LANE

Start ‘ End | Objection
(Page:Line) | (Page:Line) [
479:2 479:23 | Relevance (Alaska R. Evid. 401, 402, 403)
490:9 492:11 : Relevance (Alaska R. Evid. 401, 402, 403)
3933 [493:24 | Relevance (Alaska R. Evid. 401, 402, 403)
494:12 494:13 | Relevance; Argumentative (Alaska R. Evid. 401, 402, 403, 611)
| 495:15 495221 [ Relevance; Argumentative (Alaska R. Evid. 401, 402, 403, 611)
497:4 | 497:17 Relevance; Question withdrawn (Alaska R. Evid. 401, 402, 403,
611)
498:22 499:18 Foundation; Relevance (Alaska R. Evid. 401, 402, 403, 602, 701)
73001 301:14 [Vague (Alaska R. Evid. 611)
501:15 i 502:9 Foundation; Relevance (Alaska R. Evid. 401, 402, 403, 602, 701)
|504:6 | 504:12 Foundation; Hearsay (Alaska R. Evid. 602, 701, 802)
504:13 505:9 Hearsay (Alaska R. Evid. 802)
506:1 506:12 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
507:10 507:18 Relevance; Foundation; Hearsay (Alaska R. Evid. 401, 402, 403,
602, 701, 802)
507:19 507:22 Relevance; Hearsay (Alaska R. Evid. 401, 402, 403, 802)
507:23 [ 508:11 Relevance; Foundation; Hearsay (Alaska R. Evid, 401 , 402, 403,
[ 602, 701, 802)
508:12 ‘ 508:20 Compound; Relevance; Foundation; Argumentative (Alaska R.
Evid. 401, 402, 403, 602, 611, 701)
508:21 | 509:6 Relevance; Foundation (Alaska R. Evid, 401, 402, 403, 602, 701)
509:7 510:10 Relevance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 701)
510:11 [ 511:2 Relevance; Foundation; Misstates Evidence (Alaska R. Evid. 401,
| 402, 403, 602, 611, 701)
511:3 ‘ 511:22 Relevance; Assumes facts not in evidence (Alaska R. Evid. 401,
[ 402, 403, 611)
W‘W Relevance (Alaska R. Evid. 401, 402, 403)
W Compound; Foundation (Alaska R. Evid. 602, 611, 701)
W l;g{e;vance; Foundation (Alaska R. Evid. 401, 402, 403, 602, 61 i
WW
— N

Defendant Eli Li
Plaintiff State of

State of Alaska v. Eli Lilly and Company (Case No, 3AN-06-05630 CI)

lly and Company’s Objections to
Alaska’s Trial Deposition Designations

Page 9 of 34
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L
?
1L Deposition of Jack E. Jordan.
Start End Objection
(Page:Line) | (Page:Line)
43:18 44:3 Compound; Misstates testimony (Alaska R. Evid. 611)
15 53:11 Misstates testimony; Asked and answered (Alaska R. Evid. 611)
i 5 54:9 Misstates testimony; Asked and answered (Alaska R. Evid. 611)
I 66:11 Misstates testimony; Compound; Asked and answered (Alaska R.
Evid. 611)
‘ f 105:6 105:11 Compound; Foundation (Alaska R. Evid. 602, 611, 701)
[105:14 105:15 Compound; Foundation ; Asked and answered (Alaska R. Evid. 602,
611, 701)
105:17 | 106:1 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
‘ 107:8 107:13 Relevance; Probative value outweighed by danger of unfair prejudice
Alaska R. Evid. 401, 402, 403
[ ( as‘ a Vi . 3)
[ 116:2 116:6 Ambiguous (Alaska R. Evid. 611)
| 157:4 157:9 Ambiguous; Relevance; Probative value outweighed by danger of
i unfair prejudice (Alaska R. Evid. 401, 402, 403, 611)
[ 157:10 157:19 Foundation; Relevance; Probative value outweighed by danger of
; unfair prejudice (Alaska R. Evid. 401, 402, 403, 602, 701) \‘
= 157:20 158:1 Foundation; Relevance; Probative value outweighed by danger of ‘
% unfair prejudice; Motion in limine — revenue/profit(Alaska R. Evid. l
HZeS 401, 402, 403, 602, 701) y
B<y = - - = |
£ = 158:2 158:4 Relevance; Probative value outweighed by danger of unfair [
_ EB?U%C}L) Motion in limine — revenue/profit (Alaska R. Evid. 401,
' 158:5 158:11 Foundation; Relevance; Probative value outweighed by danger of ?
unfair prejudice; Motion in limine — revenue/profit (Alaska R. Evid. |
401, 402, 403, 602, 701) |
158:12 158:13 Foundation; Relevance; Probative value outweighed by danger of
unfair prejudice; Motion in limine — revenue/profit; Asked and |
answered (Alaska R. Evid. 401, 402, 403, 602, 611, 701)
158:14 158:17 Relevance; Probative value outweighed by danger of unfair !
gge’gugé)ee); Motion in limine — revenue/profit (Alaska R. Evid. 401,
Z, =)
158:18 158:23 Fo;u}daliqn;d [(eleKAance; Prolbative value outweighed by danger of 4 1
unfair prejudice; Motion in limine — revenue/profit (Alask: i e |
401, 403, 602, 701) proft (Alaska K Bt - T
Defendant Eli Lilly and Com ’s Objecti
ga’int}fgfla;e ufEAllazl;;:’s Tri':nal'g'e;ositji:fl“l‘)):ssi;ations
late of Alaska v. Eli Lilly and 9
i Lilly and Company (Case No. 3AN-06-05630 CI) Page 10 of 34
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Start End Objection
(Page:Line) | (Page:Line) :
58:24 159:7 Foundation: Relevance; Probative value outweighed by danger of
e unfair prejudice; Motion in limine — revenue/profit (Alaska R. Evid.
401, 402, 403, 602, 701)
159:8 159:11 Foundation; Relevance; Probative value outweighed by danger of_
unfair prejudice; Motion in limine — revenue/profit (Alaska R. Evid.
401, 402, 403, 602, 701)
163:9 163:19 Relevance:; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
163:20 163:22 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403 )
| 163:23 164:14 Foundation; Relevance; Probative value outweighed by danger of
unfair prejudice; Motion in limine — revenue/profit (Alaska R. Evid.
401, 402, 403, 602, 701)
164:19 Foundation; Relevance; Probative value outweighed by danger of
unfair prejudice; Motion in limine — revenue/profit (Alaska R. Evid.
401, 402, 403, 602, 701)
190:17 Argumentative; Asked and answered (Alaska R. Evid. 611)
190:24 Asked and answered (Alaska R. Evid. 611)
204z13 Ambiguous; Compound (Alaska R. Evid. 611)
212:3 Ambiguous (Alaska R. Evid. 611)
223:21 Foundation; Ambiguous (Alaska R. Evid. 602, 611, 701)
224:8 Ambiguous; Foundation; Misstates the evidence (Alaska R. Evid.
602,611, 701)
224:19 Ambiguous; Foundation; Misstates the evidence (Alaska R. Evid.
602, 611, 701)
236:7 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
236:13 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
240:19 Foundation; Compound (Alaska R. Evid. 602, 611, 701)
243:23 gcl)lim%tli?n; Compound; Asked and answered (Alaska R. Evid. 602,
243:24 244:8 Argumentative; Foundation; Com d;
5 g pound; Asked and answered
(Alaska R. Evid. 602, 611, 701)
244:9 244:20

Argumentative; Foundation; Compound; Asked and answered;
Misstates the evidence (Alaska R. Evid. 602, 611, 701)

Defendant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Depnsil,ion Designations

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)

Page 11 of 34
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Start End Objection

(Page:Line) | (Page:Line) -

245:5 245:14 Ambiguous; Foundation; Misstates the evidence (Alaska R. Evid.
602, 611, 701)

246:9 246:18 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

246:19 247:4 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)

248:8 248:20 Misstates the testimony (Alaska R. Evid. 611)

249:1 249:5 Misstates the testimony (Alaska R. Evid. 611)

249:6 249:10 Argumentative (Alaska R. Evid. 611)

249:11 249:24 Foundation; Misstates the evidence; Compound (Alaska R. Evid.
602, 611, 701)

290:3 290:7 Asked and answered (Alaska R. Evid. 611)

290:8 290:14 Ambiguous; Foundation; Misstates the evidence (Alaska R. Evid.
602,611, 701)

291:1 291:7 Ambiguous; Argumentative; Foundation; Misstates the evidence
(Alaska R. Evid. 602, 611, 701)

293:14 293:17 Foundation (Alaska R. Evid. 602, 701)

294:10 294:19 Ambiguous (Alaska R. Evid. 611)

294:20 295:3 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)

295:4 295:13 Argumentative; Asked and answered; Misstates the evidence as
incomplete reading (Alaska R. Evid. 611)

295:14 295:21 Argumentative (Alaska R. Evid. 611)

295:22 295:24 Argumentative; Comment by counsel; No answer to this question
(Alaska R. Evid. 611)

296:17 296:24 Foundation; Misstates the Evidence; Ambiguous (Alaska R. Evid.
602, 611, 701)

297:13 297:17 Foundation; Misstates the Evidence (Alaska R. Evid. 602, 61 1701)

300:16 300:21 Foundation (Alaska R. Evid. 602, 701)

300:22 300:23 Foundation (Alaska R. Evid. 602, 701)

300:24 301:5 Foundation; Compound (Alaska R. Evid. 602, 611, 701T)

302:3 302:11 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403) < oy

304:18 304:22 Asked and ansyvereq; Relevance; Probative value outweighed by
danger of unfair prejudice (Alaska R. Evid. 401, 402, 403, 611)

305:9 305:13

Argumentative; Asked and answered (Alaska R. Evid. 611)

Defendant Eli Lilly and C

Plaintiff State of Alaska’s Tri;

State of Alaska v.

P

’s Objections to

k al Deposition Designations
Eli Lilly and Company (Case No, 3AN-06-05630 CI)
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276.2631

Start End Objection

(Page:Line) | (Page:Line)

305:14 305:17 Asked and answered (Alaska R. Evid. 611)

305:18 Asked and answered (Alaska R. Evid. 611)

305:21 Asked and answered (Alaska R. Evid. 611)

307:18 Asked and answered; Ambiguous (Alaska R. Evid. 611)

309:2 Asked and answered (Alaska R. Evid. 611)

312:14 Foundation: Misstates Evidence; Compound; Ambiguous (Alaska R.
Evid. 602, 611, 701)

3133 313:9 Ambiguous; Foundation; Misstates the evidence (Alaska R. Evid.
602, 611, 701)

313:12 313:20 Argumentative; Foundation; Misstates the evidence (Alaska R. Evid.
602, 611, 701)

313:21 314:2 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

314:3 314:15 Ambiguous; Argumentative; Foundation; Misstates the evidence
(Alaska R. Evid. 602, 611, 701)

318:17 18:23 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

320:22 321:16 Foundation (Alaska R. Evid. 602, 701)

322:4 322:14 Argumentative; Foundation; Misstates the evidence (Alaska R. Evid.
602, 611, 701)

339:12 339:22 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

339:23 340:4 Foundation (Alaska R. Evid. 602, 701)

340:5 340:14 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

342:16 342:20 Foundation (Alaska R. Evid. 602, 701)

342:21 343:1 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)

343:12 343:24 Compound; Ambiguous (Alaska R. Evid. 611)

344:5 344:15 Compound; Ambiguous; Asked and answered (Alaska R. Evid. 611)

345:5 345:9 Argumentative (Alaska R. Evid. 611)

345:18 345:24 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

346:1 346:6 Foundation (Alaska R. Evid. 602, 701)

346:7 346:13 Foundation (Alaska R. Evid. 602, 701)

346:14 346:18 Argumentative (Alaska R. Evid. 611)

346:19 346:23

Argumentative; Misstates the testimony (Alaska R. Evid. 61 1)

Defendant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposition Designations

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CIn

Page 13 of 34
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Start End Objection
(Page:Line) | (Page:Line)
i iss ridence; i ; ive value
346:24 347:4 Foundation; Misstates the evidence; Relevance; Probative va ;
= outweighed by danger of unfair prejudice (Alaska R. Evid. 401, 402,
403, 602, 611, 701)
347:5 347:11 Relevance; Probative value outweighed by danger of unfair prejudice
\ (Alaska R. Evid. 401, 402, 403)
[337:12 347:15 Asked and answered; Relevance; Probative value out\»'ei_ghcd by
[ danger of unfair prejudice (Alaska R. Evid. 401, 402, 403, 611)
347:16 347:18 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
347:19 347:21 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
347:22 347:24 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
348:1 348:4 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in limine — revenue/profit (Alaska R. Evid. 401,
402, 403)
348:5 348:12 Foundation; Misstates the evidence; Relevance; Probative value
outweighed by danger of unfair prejudice (Alaska R. Evid. 401, 402,
403, 602, 701)
348:13 348:22 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
348:23 349:8 Foundation; Compound; Relevance; Probative value outweighed by
danger of unfair prejudice (Alaska R. Evid. 401, 402, 403, 602, 611,
701)
349:9 349:19 Argumentative (Alaska R. Evid. 611)
349:20 350:2 Ambiguous; Foundation (Alaska R. Evid. 602, 611, 701)
350:3 350:9 Argumentative; Asked and answered; Foundation; Ambiguous
(Alaska R. Evid. 602, 611, 701 )
352:9 352:14 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in limine — revenue/profit (Alaska R. Evid. 401,
402, 403)
352:15 352:23 Argumentative; Misstates the testimony (Alaska R. Evid. 611)
355:20 356:2 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
357:5 357:8 Compound (Alaska R. Evid. 611)
357:13 357:21 Argumentative; Asked and answered (Alaska R. Evid, 61 1)
358:3 358:5 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

Def'em‘iant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposition Designations
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI)
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Start End Objection

(Page:Line) | (Page:Line) '

358:6 358:14 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

358:15 359:4 Argumentative; Asked and answered; Foundation; Misstates the

T evidence (Alaska R. Evid. 602, 611, 701)

359:9 359:14 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

360:6 360:12 Argumentative; Asked and answered (Alaska R. Evid. 611)

364:19 364:21 Asked and answered (Alaska R. Evid. 611)

364:22 365:1 Asked and answered (Alaska R. Evid. 611)

365:2 366:10 Relevance; Probative value outweighed by undue prejudice (Alaska
R. Evid. 401, 402, 403)

366:11 366:18 Compound; Foundation (Alaska R. Evid. 602, 611, 701)

366:19 366:23 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

366:24 367:6 Relevance; Probative value outweighed by undue prejudice (Alaska
R. Evid. 401, 402, 403)

367:11 367:17 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

367:18 368:4 Relevance; Probative value outweighed by undue prejudice;
Ambiguous; Foundation (Alaska R. Evid. 401, 402, 403, 602, 611,
701)

368:5 368:14 Relevance; Probative value outweighed by undue prejudice (Alaska
R. Evid. 401, 402, 403)

369:2 369:11 Relevance; Probative value outweighed by undue prejudice; Asked
and answered (Alaska R. Evid. 401, 402, 403, 611)

369:12 369:24 Relevance; Probative value outweighed by undue prejudice;
Compound; Asked and answered (Alaska R. Evid. 401, 402, 403,
611)

370:1 370:7 Relevance; Probative value outweighed by undue prejudice; Asked
and answered; Witness prohibited from completing answer (Alaska
R. Evid. 401, 402, 403, 611)

370:8 370:8 Relevance; Argumentative; Incomplete statement (Alaska R. Evid.
401, 402, 403, 611)

37157 372:7 Argumentative; Foundation (Alaska R, Evid, 602, 611, 701)

372:8 372:16 Relevance; Probative value outweighed by undue prejudice;
2/{|ls)states the question referred to (Alaska R. Evid. 401, 402, 403,

372:21 372:24

Foundation (Alaska R. Evid, 602, 701)

Defendant Eli Lilly and Co
Plaintiff State of Alaska’
State of Alaska v. Eli Lilly

mpany’s Objections to
s Trial Deposition Designations
and Company (Case No. 3AN-06-05630 cn
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Start End Objection

(Page:Line) | (Page:Line) 8

o (Alaoka &, vl 401 405 408,603 Fo0)

373:18 373:21 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)

374:6 374:16 Relevance; Probative value outweighed by undue prejudice (Alaska
R. Evid. 401, 402, 403)

374:17 374:23 Foundation (Alaska R. Evid. 602, 701)

374:24 375:7 Relevance; Probative value outweighed by undue prejudice (Alaska
R. Evid. 401, 402, 403)

375:8 375:21 Relevance; Probative value outweighed by undue prejudice; (Alaska
R. Evid. 401, 402, 403)

376:2 376:18 Asked and answered; Argumentative (Alaska R. Evid. 611)

376:19 3771 Foundation (Alaska R. Evid. 602, 701)

377:2 377:15 Relevance; Probative value outweighed by undue prejudice; (Alaska
R. Evid. 401, 402, 403, 611)

380:18 380:23 Foundation (Alaska R. Evid. 602, 701)

383:4 383:11 Compound (Alaska R. Evid. 611)

383:12 383:20 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

391:22 392:3 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 702)

396:21 397:8 Asked and answered; Comment by counsel (Alaska R. Evid, 61 1)

398:21 399:2 Asked and answered (Alaska R. Evid. 61 1)

399:3 399:6 Comment by counsel (Alaska R. Evid. 61 1)

399:10 399:13 Foundation (Alaska R. Evid. 602, 701)

399:14 399:24 Foundation (Alaska R. Evid. 602, 701)

400:15 400:18 Foundation (Alaska R. Evid. 602, 701)

401:13 401:17 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)

401:18 401:22 Foundation (Alaska R. Evid. 602, 701)

402:9 402:17 F/fll:l?:(l:ke g?(lia}‘ig]e‘ \‘/‘z(n)l;z%u}l)vveighed by danger of unfair prejudice

402:18 402:19 Comment by c_ounsgl; Relevance; Probative value outweighed by
danger of unfair prejudice (Alaska R. Evid. 401, 402, 403, 611)

403:4 403:11 ?Ae:;i?:‘l‘{; é’:’?‘?a‘;ia'le’ \:z)l;;oou}l;veighed by danger of unfair prejudice

Defend

Eli Lilly and Company
Plaintiff State of Alask:
State of Alaska v. Eli Lill

’s Objections to

a’s Trial Deposition Designations
lly and Company (Case No, 3AN-06-05630 CI)
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Suite 301

907.277.9511

301 West N

Telephone

() @
Start End Objection
ﬂPage:Line) (Page:Line) g
403:12 403:15 Relevance: Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
- F T evi > Relev: ; Probative value
e e i b e g}iﬁu\ff‘}f;izjﬁl?(i'\]lc:s’klarﬁ%vid. 401, 402,
403, 602, 611, 701)
([403:23 404:8 Foundation; Relevance; Probative value outweighed by danger of
l unfair prejudice (Alaska R. Evid. 401, 402 403, 602, 701)
11404:23 405:3 Misstates testimony (Alaska R. Evid. 611)
1 405:4 405:12 Comment by counsel; Foundation; Misstates the evidence (Alaska R.
I Evid. 602, 611, 701)
405:13 405:23 Argumentative (Alaska R. Evid. 611)
406:22 406:24 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
407:2 407:12 Argumentative (Alaska R. Evid. 611)
407:13 408:2 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)
408:3 408:8 Argumentative; Asked and answered (Alaska R. Evid. 611)
408:9 409:1 Argumentative; Asked and answered; Foundation (Alaska R. Evid.
602, 611, 701)
409:20 410:2 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
410:3 410:5 Incomplete question; Ambiguous (Alaska R. Evid. 611)
410:21 411:1 Comment by counsel (Alaska R. Evid. 611)
411:6 411:9 Foundation (Alaska R. Evid. 602, 701)
411:10 411:15 Ambiguous (Alaska R. Evid. 611)
411:16 411:21 Argumentative; Ambiguous (Alaska R. Evid. 611)
412:17 412:21 Argumentative (Alaska R. Evid. 611)
412:22 412:23 Foundation (Alaska R. Evid. 602, 701)
412:24 413:5 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
415:24 416:4 Relevance (Alaska R. Evid. 401, 402, 403)
416:5 416:14 Foundation; Comment by counsel (Alaska R. Evid. 602, 61 1,701)
417:3 417:5 Foundation; Argumentative (Alaska R, Evid. 602, 611, 701)
417:6 417:9 Foundation (Alaska R. Evid. 602, 701)
417:23 418:1 Foundation; Misstates the evidence (Alaska R, Evid. 602, 611, 701)
419:17 419:23 Argumentative (Alaska R. Evid. 611)
D i Lilly A e
T e
. -06-05630 CI) Page 17 of 34
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Start End Objection

(Page:Line) | (Page:Line)

419:24 419:24 Comment by counsel (Alaska R. Evid. 611)

423:20 424:4 Argumentative (Alaska R. Evid. 611)

424:7 424:14 Foundation (Alaska R. Evid. 602, 701)

425:14 425:18 Comment by counsel (Alaska R. Evid. 611)
Il 427:8 427:10 Comment by counsel (Alaska R. Evid. 611)
’ 435:23 436:2 Comment by counsel (Alaska R. Evid. 611) I
|[ 436:23 437:7 Argumentative (Alaska R. Evid. 611) [

437:8 437:19 Foundation; Misstates the evidence; Ambiguous (Alaska R. Evid. ‘

602, 611, 701) ‘

438:7 No question; Argumentative; Continuation of previous objection
(Alaska R. Evid. 602, 611, 701)
445:2 Ambiguous; Foundation; Misstates the evidence (Alaska R. Evid.
602, 611, 701)
445:14 Ambiguous (Alaska R. Evid. 611)
453:17 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
454:2 Argumentative (Alaska R. Evid. 611)
454:13 Foundation; Misstates the evidence; Argumentative (Alaska R. Evid.
602, 611, 701)
455:1 Comment by counsel; Argumentative (Alaska R. Evid. 61 1)
458:1 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in limine — revenue/profit (Alaska R. Evid. 401,
402, 403)
459:13 Foundation (Alaska R. Evid. 602, 701)
459:10 Relevance (Alaska R. Evid. 401, 402, 403)
459:14 459:21 Asked and answered (Alaska R. Evid, 61 1)
459:22 460:1 Asked and answered (Alaska R. Evid. 61 1)
460:2 460:21 Foundation

; Misstates the evidence; Compound (Alaska R. Evid,
602, 611, 701)

461:12 461:17 Foundation (Alaska R. Evid. 602, 701)
465:4 465:19 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)
467:20 468:15 Argumentative; Asked and answered (Alaska R. Evid. 611)

Del‘_englsnt Eli Lilly and Company’s Objections to
Plaintiff State of Alasl_(a’s Trial Deposition Designations
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 18 of 34
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Start End Objection
Fagc:Linc) (Page:Line)
468:16 469:4 Foundation; Argumentative; Asked and answered (Alaska R. Evid.
602, 611, 701)
469:5 469:7 Comment by counsel (Alaska R. Evid. 61 1)
469:8 469:18 Argumentative; Asked and answered (Alaska R. Evid. 611)
469:19 470:4 Foundation; Argumentative; Asked and answered (Alaska R. Evid.
I 602, 611, 701)
3ot 3915 Foundation (Alaska R. Evid. 602, 701)
‘ 491:6 491:10 No answer to question within designated portion
i 491:24 492:12 Ambiguous; Foundation (Alaska R. Evid. 602, 611, 701)
(3949 494:15 Foundation; Argumentative (Alaska R. Evid. 602, 611, 701)
= 494:16 495:6 Foundation; Argumentative (Alaska R. Evid. 602, 611, 701)
g & | 19423 Relevance (Alaska R, Evid. 401, 402, 403)
S 508:1 508:12 Argumentative; Asked and answered (Alaska R. Evid. 611)
508:13 508:20 Foundation; Misstates the evidence; Argumentative; Asked and

answered (Alaska R. Evid. 602, 611, 701)

521:10 521:15 Asked and answered (Alaska R. Evid. 611)
521:16 522:3 Asked and answered; Relevance; Probative value outweighed by

danger of unfair prejudice; Motion in limine — revenue/profits
(Alaska R. Evid. 401, 402, 403, 611)

522:3 522:6 Argumentative; Asked and answered; Relevance; Probative value
outweighed by danger of unfair prejudice; Motion in limine —
revenue/profits (Alaska R. Evid. 401, 402, 403, 611)

522:7 522:12 Argumentative; Asked and answered; Relevance; Probative value
outweighed by danger of unfair prejudice; Motion in limine —
revenue/profits (Alaska R. Evid. 401, 402, 403, 611)

522:13 522:17 Argumentative; Asked and answered; Relevance; Probative value
outweighed by danger of unfair prejudice; Motion in limine —
revenue/profits (Alaska R. Evid. 401, 402, 403, 611)

523:1 523:8 Argumentative; Asked and answered; Relevance; Probative value
outweighed by danger of unfair prejudice; Motion in limine —
revenue/profits (Alaska R. Evid. 401, 402, 403, 611)

523:10 523:18 Argumentative; Asked and answered; Relevance; Probative value
outweighed by danger of unfair prejudice; Motion in limine —
revenue/profits (Alaska R. Evid. 401, 402, 403, 611)

Defendant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposillion Designations

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CT) Page 19 of 34
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e 907.276.2631

LANE POWELL 1

Telephone 907.277

Start End Objection
(Page:Line) | (Page:Line)
[523:16 523:20 Argumentative; Asked and answered; Relevance; Probative value
outweighed by danger of unfair prejudice; Motion in limine —
revenue/profits (Alaska R. Evid. 401, 402, 403, 611)
524:1 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
524:2 524:3 Argumentative; Asked and answered (Alaska R. Evid. 611)
524:18 Foundation; Relevance; Probative value outweighed by danger of
unfair prejudice (Alaska R. Evid. 401, 402, 403, 602, 701)
524:19 525:1 Asked and answered; Relevance; Probative value outweighed by
danger of unfair prejudice (Alaska R. Evid. 401, 402, 403, 611)
525:12 Asked and answered (Alaska R. Evid. 611)
526:14 526:17 Foundation (Alaska R. Evid. 602, 701)
526:18 528:1 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)
528:22 529:19 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
529:20 530:1 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
530:2 530:7 Foundation; Argumentative (Alaska R. Evid. 602, 611, 701)

III.  Deposition of Bruce Kinon, M.D.
Start End Objection
(Page:Line) | (Page:Line)
47:4 47:10 Improper commentary by counsel; argumentative (Alaska R. Evid.
611)
e : : S
[S1:11 52:8 Foundation; lack of personal knowledge; authentication. (Alaska R.
Evid. 401; 602; 901)
53:6 53:24 Foundation; lack of personal knowledge; authentication. (Alaska R.
Evid. 401; 602, 901)
60:11 61:8 Foundation; lack of personal knowledge; authentication. (Alaska R.
Evid. 401; 602, 901)
| 66:8 66:18 Misstatement of testimony; compound form (Alaska R. Evid. 611)
72:21 73:5 Asked and answered; argumentative (Alaska R. Evid. 611)
82:19 83:16 Foundation; lack of personal knowledge; authenticati
By Evid. 401 605 601} ge; entication. (Alaska R.
83:17 84:8 Argumentative; vague (Alaska R. Evid. 61 1)

Defendant Eli Lilly and Co,
Plaintiff State of Alaska’
State of Alaska v. Eli Lilly

mpany’s Objections to
s Trial Deposition Designations
and Company (Case No. 3AN-06-05630 Cn

Page 20 of 34
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Suite 301
276.2631

| Start End | Objection
(Page:Line) | (Page:Line) | L
(7849 (8418 [ Foundation; lack of personal knowledge; authentication. (Alaska R.
' | | Evid. 401; 602, 901)
’ 87:10 88:9 [Foundation; lack of personal knowledge; authentication. (Alaska R.
Evid. 401; 602; 901)
89:20 90:4 Foundation; lack of personal knowledge; authentication. (Alaska R.
| Evid. 401; 602; 901)
115:20 116:4 [ Foundation: relevance; lack of personal knowledge; more prejudicial
‘ than probative; authentication. (Alaska R. Evid. 401; 403; 602; 901)
116:15 116:20 Improper commentary by counsel; relevance (Alaska R. Evid. 401,
611)
12151 | 121:23 Hearsay (Alaska R. Evid. 801)
124:6 ; 12622 Hearsay (Alaska R. Evid. 801)
127:10 127:17 | Hearsay. (Alaska R. Evid. 801)
[129:18 134:19 | Foundation; lack of personal knowledge; authentication. (Alaska R.
[ Evid. 401; 602; 901)
139:23 Lay opinion as to what was generally accepted in the field. (Alaska

R. Evid. 701)

Vague; foundation; foundation (Alaska R. Evid. 401; 602; 901)

Asked and answered; lack of personal knowledge (Alaska R. Evid.
602)

244:22 Probative value is outweighed by the danger of unfair prejudice; calls
for a legal conclusion as to “liability”; probative value is outweighed
by the danger of unfair prejudice; improper lay opinion testimony,
calls for expert opinion (Alaska R. Evid. 403; 701)

251:8 Foundation; lack of personal knowledge; authentication. (Alaska R.
Evid. 401; 602, 901)

248:16 249:24 Vague; misstatement of evidence (Alaska R. Evid. 611)

255:4 256:23 Foundation; lack of personal knowledge; authentication. (Alaska R.
Evid. 401; 602, 901)

257:12 257:21 Vague; lack of personal knowledge. (Alaska R. Evid. 602)

258:20 260:6 Foundation; lack of personal knowledge (Alaska R. Evid. 602)

261:12 261:18 Foundation; probative value is outweighed by the danger of unfair
prejudice (Alaska R. Evid. 401; 403)

262:14 266:6

Foundation; probative value is outweighed by the danger of unfair
prejudice (Alaska R. Evid. 401; 403)

Defendant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposition Designations
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Cn

Page 21 of 34
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S
S

Telephone

‘ Start
|

End

(Page:Line) | (Page:Line)

Objection

265:9

| 265:10

Argumentative (Alaska R. Evid. 611)

IV.  Deposition of Denise M. Torres.

Start

(Page:Line) ‘ (Page:Line) ‘

End

Objection

[68:9

[ 71:18
|

[Relevance; Probative value outweighed by danger of unfair prejudice
| (Alaska R. Evid. 401, 402, 403)

79:8
|
[

| 79:9

| Designation of answer without any designation of question;

| Relevance; Probative value outweighed by danger of unfair

| prejudice; Motion in limine — revenue/profit (Alaska R. Evid. 401,
402, 403, 611)

79:11

i79;17
\

i Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in limine — revenue/profit; Foundation; Asked and
! answered (Alaska R. Evid. 401, 402, 602, 611, 701)

W[ oo

[ 79:20

| Comment by counsel (Alaska R. Evid. 611)

;80:1

Designation of answer without any designation of question;
Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in limine — revenue/profit; Foundation (Alaska R.
‘\ Evid. 401, 402, 403, 601, 611, 702)

[80:18

[ Relevance; Probative value outweighed by danger of unfair
prejudice; Ambiguous; Asked and answered; Foundation; Misstates
the evidence (Alaska R. Evid. 401, 402, 403, 602, 611, 701)

84:19

Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in limine — revenue/profit; Foundation (Alaska R.
Evid. 401, 402, 403, 602, 701)

84:24

Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in limine — revenue/profit; Foundation (Alaska R.
Evid. 401, 402, 403, 602, 701)

Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)

Relevance; Probative value outweighed by danger of unfair
prejudice; Ambiguous (Alaska R. Evid. 401, 402, 403, 61 1)

Relevance; Probative value outweighed by danger of unfair

prejudice; Motion in limine - revenue/profit (Alaska R. Evid. 4
402, 403) 2R B

88:18

88:24

Relevance; Probative value outweighed by danger of unfair

prejudice; Motion in limine - 1 /profi . Bvi
el evenue/profit (Alaska R. Evid. 401,

Defendant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposition Designations

State of Alaska v. Eli Lilly

and Company (Case No. 3AN-06-05630 CIn

Page 22 of 34
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Suite 301

»

-2648

e 907.276.2631

Start

End

(Page:Line) | (Page:Line)

Objection

[89:1 [89:6 Relevance; Probative value outweighed by danger of unfair
- | prejudice; Motion in limine - rev: enue/prom Ar;,umemaln'e )
} Foundation; Misstates the evidence (Alaska R. Evid. 401, 402, 403,
| 602, 611, 701)
89:8 | 89:14 Relevance; Probative value outweighed by danger of unfair
” | prejudice; Motion in limine - rwcnue/proﬁ( Argumentative
' Foundation; Misstates the evidence (Alaska R. Evid. 401, 402, 403,
I ‘ 602, 611, 701)
| 3
89:15 | 89:24 Relevance; Probative value outweighed by danger of unfair
| prejudice; Motion in limine - revenue/profit (Alaska R. Evid. 401,
1 | 402, 403)
90:1 | 90:13 [ Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in limine - revenue/profit; Foundation; Misstates
[ the evidence (Alaska R. Evid. 401, 402, 403, 602, 611, 701)
[109:18 ‘ 109:20 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
111:1 [ 111:4 Comment by counsel (Alaska R. Evid. 611)
126:6 127:4 Misstates the testimony (Alaska R. Evid. 611)
134:17 134:23 Asked and answered (Alaska R. Evid. 611)
[1}735:7 135:13 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
[135:17 135:24 Argumentative; Comment by counsel (Alaska R. Evid. 611)
F].‘a(w:l 136:5 Argumentative; Comment by counsel (Alaska R. Evid. 611)
—
| 136:6 136:12 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
|
[ 136:13 136:15 Foundation (Alaska R. Evid. 602, 701)
137:4 137:11 Ambiguous; Misstates the evidence (Alaska R. Evid. 61 1)
137:13 137:19 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
137:20 137:21 Argumentative; Asked and answered (Alaska R. Evid. 61 1)
137:22 138:2 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
| 138:2 138:4 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
138:5 138:7 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
138:8 138:12 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
138:13 138:19 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
138:20 139:7 Foundation; Misstates the evidence; Asked and answered (Al
, Evid. 602, 611, 701) ; (e,
143:6 143:18 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
Defendant Eli Lilly and C

Plaintiff State of Alaska’s Trial

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 Cn

y’s Objections to
Deposition Designations

002453
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LANE POWELL 1

301 West Nort]

| ® Y
Start End Objection
| (Page:Line) | (Page:Line) ‘ .
[133:19 [ 144:16 Foundation; Misstates the evidence; Ambiguous (Alaska R. Evid.
602, 611, 701)
147:3 147:7 ‘ Foundation (Alaska R. Evid. 602, 701)
147:8 147:12 | Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
147:13 147:14 [ Asked answered; Foundation; Misstates the evidence (Alaska R.
[ Evid. 602, 611, 701)
14715 147:16 Argumentative; Comment by counsel (Alaska R. Evid. 611)
147:20 —[ 147:22 | Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
| -
| 147:23 | 148:3 | Foundation; Ambiguous; Misstates the evidence (Alaska R. Evid.
‘ 602, 611, 701)
[148:4 | 148:10 | Comment by counsel; Foundation; Ambiguous; Misstates the
‘ ; ‘ evidence (Alaska R. Evid. 602, 611, 701)
[148:11 | 148:13 | Foundation; Ambiguous; Misstates the evidence (Alaska R. Evid.
602, 611, 701)
148:18 | 148:22 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
| 149:10 149:18 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
[152:12 152:20 Foundation; Misstates the evidence; Ambiguous (Alaska R. Evid,
602, 611, 701)
[T54:18 154:21 Foundation; Ambiguous (Alaska R. Evid. 602, 611, 701)
(154:22 54:23 Asked and answered; Ambiguous; Misstates the evidence (Alaska R,
Evid. 602, 611, 701)
160:17 Foundation; Comment by counsel (Alaska R. Evid. 602, 611 701)
162:9 Comment by counsel; Relevance; Foundation (Alaska R. Evid. 401,
402, 602, 611, 701)
j 161:10 161:11 Asked and answered (Alaska R. Evid. 611)
| 161:12 161:18 Relevance; Foundation (Alaska R. Evid, 401, 402, 602, 701)
161:19 162:6 Relevance; Foundation; Compound; Ambiguous (Alaska R. Evid,
\ [ 401, 402, 602, 611, 701)
! 162:8 [ 162:10 Relevance; Foundation; Compound (Alaska R. Evid, 401, 402, 602,
‘ 611, 701)
[ 162:11 162:24 Relevance; Probative value potentially outweighed by prejudice;
Compound; Ambiguous (Alaska R. Evid. 401, 402, 403, 611)
| 164:15 165:3 Foundation (Alaska R. Evid. 602, 701)
l 165:4 165:7 Comment by counsel; Argumentative (Alaska R. Evid, 61 1)
Defendant Eli Lilly and C; ’s Objecti
Plaintiff State ofA{nska’s?I‘l:il::rge;ositjigfnub()::i;zations
State of Alaska v. Eli Lilly and Company (Case No, 3AN-06-05630 CI) Page 24 of 34




® L )
—SW—W/’I—OWET_’—’I
(Page:Line) | (Page:Line) |
Hg7T 16712 | Compound; Foundation (Alaska R. Evid. 602, 611, 701)
‘iWW
\ : 611,701
[ 170:13 70:17 ‘ Asked and answered (Alaska R. Evid. 611)
HW)WW:::» [ Foundation (Alaska R. Evid. 602, 701)
17024 171:8 ‘ Foundation: Asked and answered (Alaska R. Evid. 602, 611, 701)4‘
L_171 SR 1 A ET V) ‘ Ambiguous (Alaska R. Evid. 611)
T [T Relevance: Probative value outweighed by danger of unfair prejudice
! | (Alaska R. Evid. 401, 402, 403)
r7l 22 11729 Relevance; Probative value outweighed by danger of unfair prejudice
[ (Alaska R. Evid. 401, 402, 403)
; 173:18 7—{ 174:2 Foundation (Alaska R. Evid. 602, 701)
E [174:3 174:16 Foundation (Alaska R. Evid. 602, 701)
S M7&17 — [17821 Foundation (Alaska R. Evid. 602, 701)
1762 | 176:14 Foundation (Alaska R. Evid. 602, 701)
[ 176:15 176:21 Argumentative; Comment by counsel; Asked and answered (Alaska
[ R. Evid. 611)
[ 176:22 178:2 Asked and answered (Alaska R. Evid. 611)
Z E 177:3 177:7; ‘ Asked and answered (Alaska R. Evid. 611)
E S [[177:8 177:14 ‘ Asked and answered (Alaska R. Evid. 611)
§ g 177:20 } 177:24 Relevance (Alaska R. Evid. 401, 402)
S :f ‘ 178:1 | 178:12 Argumentative; Comment by counsel (Alaska R. Evid. 611)
o [ 178:13 178:23 Foundation (Alaska R. Evid. 602, 701)
[179:19 180:2 Foundation (Alaska R. Evid. 602, 701)
f 180:17 ‘ 181:9 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
‘ 181:11 ’ 181:18 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
| 182:5 ‘ 182:8 Argumentative; Comment by counsel (Alaska R. Evid. 611)
[ 18422 | 184:6 Comment by counsel (Alaska R. Evid. 611)
184:19 185:13 Compound; Foundation (Alaska R. Evid. 602, 611, 701)
L]SS:IS 185:18 Comment by counsel (Alaska R. Evid. 611)
Dcl:emjan( Eli Lilly and Company’s Objections to
Siinpaba L Dl B i
SSANS 0CD Page 25 of 34
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Start | End [ Objection
(| (Page:Line) | (Page:Line) |
8 T ation; Relevance; ative value reighed by danger of
186:10 186:21 Foundation; Relevance; Probative value Qu}\\ughud y dang
’ ‘ unfair prejudice; Compound (Alaska R. Evid. 401, 402, 403, 602,

[ | 611, 701)
18712 | Relevance; Probative value outweighed by danger of unfair prejudice
| (Alaska R. Evid. 401, 402, 403)
| 186:21 [ Asked and answered; Foundation (Alaska R. Evid. 602, 611, 701)
11883 Foundation (Alaska R. Evid. 602, 701)
[ 188:7 [ Asked and answered; Relevance; Probative value outweighed by
danger of unfair prejudice (Alaska R. Evid. 401, 402, 403, 611)
: 188:9 # Relevance; Probative value outweighed by danger of unfair prejudice
i (Alaska R. Evid. 401, 402, 403)
= \lL 188:11 189:3 [ Foundation; Relevance; Probative value outweighed by danger of
g | unfair prejudice (Alaska R. Evid. 401, 402, 403, 602, 701)
3 i 189:5 189:10 | Foundation; Argumentative; Relevance; Probative value outweighed
S H‘ ‘ by danger of unfair prejudice (Alaska R. Evid. 401, 402, 403, 602,
2 611,701)

‘ 189:11 189:18 Foundation; Argumentative; Relevance; Probative value outweighed
J‘ by danger of unfair prejudice (Alaska R. Evid. 401, 402, 403, 602,
‘ ‘ | 611, 701)
= ” 189:19 | 189:21 Foundation; Relevance; Probative value outweighed by danger of
< ‘ unfair prejudice (Alaska R. Evid. 401, 402, 403, 602, 701)
=
= 189:22 [ 189:24 Foundation; Relevance; Probative value outweighed by danger of
23 || [ unfair prejudice; Asked and answered (Alaska R. Evid. 401, 402,
3 <2 i | 403, 602. 701)
s & [[190a ‘ 190:14 Foundation; Argumentative; Relevance; Probative value outweighed
a 35 | by danger of unfair prejudice; Asked and answered (Alaska R. Evid.
‘ 401, 402, 403, 602, 611, 701)
192:10 J 192:15 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
192:16 [ 192:20 Foundation; Misstates the evidence; No answer designated (Alaska
[ R. Evid. 602, 611, 701)
193:1 193:2 Incomplete question up to “tell the jury;” Foundation; Misstates the
evidence (Alaska R. Evid. 602, 611, 701)
193:9 193:12 Foundation; No answer designated (Alaska R, Evid. 602, 701)
193:17 193:23 Foundation; Misstates the evidence; No answer designated (Alask
[ R. Evid. 602, 611, 701) : e
194:6 194:16 Foundation (Alaska R. Evid. 602, 701)

Defendant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposition Designations
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(Page:Line) | (Page: Line)
H 194:17 1954 | Foundation (Alaska R. Evid. 602, 701)
M@mma/mm Evid. 611)
195:16 TAsked and answered (Alaska R. Evid. 611)
A—ﬁfz—ﬁm\ e: Comment by counsel (Alaska R. Evid. 611)
1 196:2 Foundauon (Alaska R. Evid. 602, 701)
~ [ 196:21 | Foundatlon (Alaska R. Evid. 602, 701)
196:24 Toundmlon (Alaska R. Evid. 602, 701)
| 197:24 | Compound Foundation; Misstates the evidence (Alaska R. Evid.
= [198:12 Compound; i—oundmion; Misstates the evidence; Ambiguous (Alaska
= [ R. Evid. 602, 611, 701)
:2. /—“TW Argumentative; Comment by counsel (Alaska R. Evid. 611)
3 199:11 Asked and answered (Alaska R. Evid. 611)
‘? 199:17 Asked and answered (Alaska R. Evid. 611)
= ]> “ 200:16 Argumentative; Asked and answered (Alaska R. Evid. 611)
; & ‘ 200:17 l 200:18 Argumentative; Asked and answered (Alaska R. Evid. 611)
;,_‘ g [200:19 ‘ 201:8 | Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
';: E‘ L_241:'_’ [ 241:5 . Foundation (Alaska R. Evid. 602, 701)
5 .§ : 242:19 i 243:1 ‘ Asked and answered (Alaska R. Evid. 611)
2 [244:1 “ 244:5 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
?i_ | 244:6 244:8 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
& }7244:‘) 244:10 Foundation; Misstates the evidence; Asked and answered (Alaska R.
1 Evid. 602, 611, 701)
| 246:16 [ 246:23 Foundation; Misstates the evidence Argumentative; Asked and
! answered (Alaska R. Evid. 602, 611, 701) y
[246:24 ‘ 247:10 Asked and answered (Alaska R. Evid. 611)
‘ 247:22 248:2 Argumentative; Asked and answered (Alaska R. Evid. 611)
248:3 248:8 Argumentative; Relevance (Alaska R. Evid. 401, 402, 611)
248:17 248:20 Asked and answered (Alaska R. Evid. 611)
248:21 248:23 Asked and answered (Alaska R. Evid. 611)
248:24 249:2 Asked and answered (Alaska R. Evid. 611)
Plaintif State of Alaskavs Trial Deposiion Desiguations
State of Alaska v. Eli Lilly and Company (Case No, 3AN-06-05630 CI) Page 27 of 34
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o
=
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=
=
)

2779511 F

T'elephon

lk}t—‘):@—_’?T\:‘) | Asked and answered (Alaska R. Evid. 611)
[249:10 249:12 | Asked and answered (Alaska R. Evid. 611)
[249:13 | 249:15 Asked and answered (Alaska R. Evid. 611)
Ff—v):lo 249:18 i Asked and answered (Alaska R. Evid. 611)
249:19 ; 249:22 Asked and answered (Alaska R. Evid. 611)
|[249:23 1250:1 Asked and answered (Alaska R. Evid. 611)
[250:2 | 250:4 Asked and answered (Alaska R. Evid. 611)
250:5 250:9 \ Asked and answered (Alaska R. Evid. 611)
‘ 0:10 ; 250:12 ["Asked and answered (Alaska R. Evid. 611)
250:13 250:15 Asked and answered (Alaska R. Evid. 611)
251:9 251:13 Foundation; Misstates the evidence; Asked and answered (Alaska R.
Evid. 602, 611, 701)
251:14 251:22 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
[251:23 252:5 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
[252:6 252:8 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
254:16 255:1 Relevance; Probative value outweighed by danger of unfair
i %ejj;]dice: Motion in limine- litigation (Alaska R. Evid. 401, 402,
(2552 ‘ 255:9 Foundation (Alaska R. Evid. 602, 701)
256:18 [257:4 Foundation (Alaska R. Evid. 602, 701)
357:23 | 358:8 Foundation (Alaska R. Evid. 602, 701)
| 358:9 ‘ 358:18 Foundation (Alaska R. Evid. 602, 701)
j 359:15 | 360:10 Misstates the testimony; Foundation (Alaska R. Evid. 602, 611, 701)
| 360:11 361:1 Asked and answered; Misstates the testimony; Foundation (Alaska R.
Evid. 602, 611, 701)
361:3 361:14 Misstates the testimony; Foundation (Alaska R. Evid. 602, 611, 701)
362:2 362:3 Comment by counsel (Alaska R. Evid. 611)
\i 16 362:18 Igf]ole)mswer designated; Argumentative; Compound (Alaska R. Evid.

e ——— —
[ Start End | Objection
(Page:Line) ‘ (Page:Line) |
249:3 | 249:5 ‘ Asked and answered (Alaska R. Evid. 611)

Def_cm_ian( Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposition Designations
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|
[ Start | _End Objection. . aon |
’ (Page:Line) | (Page:Line)
‘m;]—__ 364:17 Foundation (Alaska R. Evid. 602, 701)
364:18 365:6 Foundation (Alaska R. Evid. 602, 701)
365:7 366:6 Foundation (Alaska R. Evid. 602, 701)
[367:14 368:2 Comment by counsel; Asked and answered (Alaska R. Evid. 611)
368:3 368:5 [Asked and answered (Alaska R. Evid. 611)
‘ 395:18 396:2 Foundation; Misstates the evidence; No substantive answer provided
i | (Alaska R. Evid. 602, 611, 701)
[396:9 ~1396:11 Comment by counsel (Alaska R. Evid. 611)
398:16 398:22 Argumentative (Alaska R. Evid. 611)
399:24 400:3 Foundation (Alaska R. Evid. 602, 701)
=~ 8 400:5 400:10 Argumentative (Alaska R. Evid. 611)
z ;—' 400:13 : 400:22 Foundation (Alaska R. Evid. 602, 701)
; k3 :2: [400:23 ‘ 401:7 Foundation (Alaska R. Evid. 602, 701)
a2 [[403:24 [404:6 Foundation (Alaska R. Evid. 602, 701)
404:7 | 404:11 | Foundation (Alaska R. Evid. 602, 701)
404:12 | 405:6 Foundation; Argumentative (Alaska R. Evid. 602, 611, 701)
[413:1 : 413:6 Asked and answered (Alaska R. Evid. 611)
413:7 413:11 Asked and answered (Alaska R. Evid. 611)
‘[ 415:19 | 415:24 Foundation (Alaska R. Evid. 602, 701)
416:1 [ 416:6 Foundation (Alaska R. Evid. 602, 701)
| 416:7 416:14 Foundation (Alaska R. Evid. 602, 701)
416:15 416:16 Asked and answered (Alaska R. Evid. 611)
416:17 416:18 Asked and answered (Alaska R. Evid. 611)
416:19 416:22 Relevance; Probative value outweighed by danger of unfair
ggej];ldlce; Motion in limine- litigation (Alaska R. Evid. 401, 402,
416:23 417:1 Relevance; Probative value outweighed by danger of unfair
gl('g;:dlce; Motion in limine- litigation (Alaska R. Evid. 401, 402,
419:11 419:21 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
420:9 420:18 Compound (Alaska R. Evid. 611)
@:20 420:24 Argumentative (Alaska R. Evid. 611)
Defendant Eli Lilly and Company’s Objections to
St of Alcte . £ 118y and Comping (Caee TS cco0 T
: ) Page 29 of 34
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I ’—SHT—‘JEM”/_/ONW’“T—/
H (Page:Line) | (Page:Line)
= 4207 Argumentative (Al R. Evid. 611)
— 23115 | Asked and answered; Argumentative (Alaska R. Evid. 611)
3216 32410 | Asked and answered; Argumentative (Alaska R. Evid. 611)
~Asked and answered; Argumentative (Alaska R. Evid. 611)
— | Foundation; Compound (Alaska R. Evid. 602, 611, 701)
4 Asked and answered (Alaska R. Evid. 611)
1"37-1'227 475:11 ‘ Compound; Foundation (Alaska R. Evid. 602, 611, 701)
(MF75:12— [47521 Foundation; Relevance; Probative value outweighed by danger of
i \ unfair prejudice (Alaska R. Evid. 401, 402, 403, 602, 701)
3 4767 | 477:10 ‘ Relevance; Probative value OLLIWCigth by danger of unfair prejudice
S (Alaska R. Evid. 401, 402, 403)
E [477:11 477:20 Relevance; Probative value outweighed by danger of unfair prejudice
= (Alaska R. Evid. 401, 402, 403)
2 477:21 477:24 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
478:1 478:10 Relevance; Probative value outweighed by danger of unfair prejudice
(Alaska R. Evid. 401, 402, 403)
478:11 478:19 Foundation (Alaska R. Evid. 602, 701)
5 480:3 | 480:8 Foundation (Alaska R. Evid. 602, 701)
Z 480:9 480:17 Foundation (Alaska R. Evid. 602, 701)
i 480:18 | 481:7 Foundation; Argumentative (Alaska R. Evid. 602, 611, 701)
= ‘ 481:8 ‘ 482:1 Colloquy; Argumentative (Alaska R. Evid. 611)
1 482:2 | 482:8 Foundation (Alaska R. Evid. 602, 701)
482:9 | 482:16 Foundation (Alaska R. Evid. 602, 701)
483:9 | 483:18 Argumentative; Compound (Alaska R. Evid. 611)
483:19 484:4 Argumentative; Compound (Alaska R. Evid. 611)
484:10 484:23 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)
i 485:10 485:12 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)
| 486:4 486:7 Foundation (Alaska R. Evid. 602, 701)
} 486:8 486:10 Argumentative; Asked and answered (Alaska R. Evid. 611)
| 486:11 486:21 Foundation; Asked and answered (Alaska R. Evid. 602, 611, 701)
PlaintillStaie of Amska's Tomal Depns oeiations
State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 (6}) Page 30 of 34
002460




LANI

POWELL LLC

907.276.2631

Start | End

(Page:Line) \ (Page:Line)

Objection

4879 487:19 No opportunity for answer provided (Alaska R. Evid. 611)
[ 487:20 487:22 Argumentative (Alaska R. Evid. 611)
(288:13 1488:22 Argumentative (Alaska R. Evid. 611)
[489:14 489:24 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)
[7490:1 490:4 Foundation; Ambiguous (Alaska R. Evid. 602, 611, 701)
| 490:6 490:8 Relevance (Alaska R. Evid. 401, 402)
| 490:9 490:12 Relevance; Foundation (Alaska R. Evid. 401, 402, 602, 701)

490:13 490:24 Foundation; Relevance (Alaska R. Evid. 401, 402, 602, 701)

491:1 [ 491:18 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
[493:2 493:4 No opportunity for answer; Question restated (Alaska R. Evid. 611)
i 494:10 494:15 Argumentative; Foundation (Alaska R. Evid. 602, 611, 701)
[495:17  [496:7 Argumentative; Foundation; Misstates the evidence (Alaska R. Evid.

602, 611, 701)
496:9 497:4 Argumentative (Alaska R. Evid. 611)
[ 497:21 [ 498:13 Foundation (Alaska R. Evid. 602, 701)
‘; 498:14 498:21 Foundation (Alaska R. Evid. 602, 701)
[498:22 499:2 Asked and answered (Alaska R. Evid. 611)
[ 499:2 499:5 Asked and answered (Alaska R. Evid. 611)

499:6 499:8 Asked and answered (Alaska R. Evid. 611)

499:9 499:15 | Asked and answered (Alaska R. Evid. 611)

500:11 500:14 ‘ Foundation (Alaska R. Evid. 602, 701)

500:15 500:16 J Argumentative (Alaska R. Evid. 611)

500:21 501:8 [ gloln)lmenl by counsel; Argumentative; Foundation (Alaska R. Evid.

501:9 501:12 Foundation (Alaska R. Evid. 602, 701)

501:13 501:18 Argumentative (Alaska R. Evid. 611)

502:24 503:7 Foundation (Alaska R. Evid. 602, 701)

503:8 503:13 Compound; Ambiguous (Alaska R. Evid, 61 1)

503:14 504:3 Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)

504:14 505:2 Foundation; Ambiguous (Alaska R, Evid. 602, 611, 701)

307:1 507:19 Foundation; No opportunity for answer (Alaska R. Evid: 602, 701)

Defendant Eli Lilly and Ci

y’s Objections to

Plaintiff State of Alaska’s Trial Deposition Designations
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[ Start End Objection
\ (Page:Line) | (Page:Line) '

507:18 507:23 Foundation: Misstates the evidence (Alaska R. Evid. 602, 611, 701)
‘] 509:5 509:10 Foundation; Misstates the evidence; Argumentative (Alaska R. Evid.
| 602, 611, 701)
[510:5 510:8 TNo answer given
[510:13 510:15 [ Foundation; Misstates the evidence; No answer given (Alaska R.

Evid. 602, 611, 701)

511:4 Asked and answered (Alaska R. Evid. 611)

511:7 ; Asked and answered (Alaska R. Evid. 611)

511:11 Asked and answered (Alaska R. Evid. 611)
‘ \ Argumentative (Alaska R. Evid. 611)

Asked and answered (Alaska R. Evid. 611)

Asked and answered (Alaska R. Evid. 611)

Asked and answered (Alaska R. Evid. 611)

514:6 Foundation (Alaska R. Evid. 602, 701)
1529:9 Foundation (Alaska R. Evid. 602, 701)
530:20 Ambiguous; Foundation; Misstates the evidence (Alaska R. Evid.
| 602, 611, 701)
!
53175 Ambiguous (Alaska R. Evid. 611)
[ 531:14 | Relevance; Probative value outweighed by danger of unfair
| prejudice; Motion in limine — revenue/profit (Alaska R. Evid. 401,
‘ 402, 403)
[ 532:5 Relevance; Probative value outweighed by danger of unfair
| prejudice; Motion in limine — revenue/profit (Alaska R. Evid. 401,
402, 403)
532:6 533:7 Foundation; Argumentative; Misstates the evidence; probative value
outweighed by danger of unfair prejudice; Motion in limine —
revenue/profit (Alaska R. Evid. 403, 602, 611, 701)
533:9 533:12 Relevance; Probative value outweighed by danger of unfair
prejudice; Motion in limine — revenue/profit (Alaska R, Evid., 401,
402, 403)
533:18 534:8 Foundation; Relevance; Probative value outweighed by danger of
unfair prejudice; Motion in limine — revenue/profit (Alaska R. Evid.
401, 402, 403, 602, 701)
538:13 538:20 Foundation (Alaska R. Evid. 602, 701)

Defendant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposition Designations
State of Alaska v. Eli Lilly and Company (Case No, 3AN-06-05630 cn
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Start End Objection
(Page:Line) | (Page:Line)
538:22 539:23 Foundation: Misstates the evidence (Alaska R. Evid. 602, 611, 701)
540:20 541:6 Argumentative; Compound (Alaska R. Evid. 611)
| 541:22 545:2 Asked and answered (Alaska R. Evid. 611)
[544:20 545:13 [ Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
[345:15 545:18 Relevance; Foundation (Alaska R. Evid. 401, 402, 602, 701)
53519 546:3 \ Argumentative; Comment by counsel (Alaska R. Evid. 611)
‘ 546:4 546:11 ‘ Foundation; Ambiguous (Alaska R. Evid. 602, 611, 701)
(| 546:24 547:3 Asked and answered (Alaska R. Evid. 611)
” 547:10 547:17 Foundation; Ambiguous (Alaska R. Evid. 602, 611, 701)
(5289 54816 Compound (Alaska R, Evid. 611)
3 549:8 549:12 Asked and answered (Alaska R. Evid. 611)
2 [550:19 551:13 Ambiguous; Foundation; Misstates the evidence (Alaska R. Evid.
uf_, 602, 611, 701)
3§ Compound (Alaska R. Evid. 611)
ﬂ Foundation; Argumentative (Alaska R. Evid. 602, 611, 701)

Asked and answered; Argumentative (Alaska R. Evid. 611)
Argumentative; Misstates the evidence (Alaska R. Evid. 611)
Foundation; Argumentative (Alaska R. Evid. 602, 611, 701)
Asked and answered (Alaska R. Evid. 611)

Foundation; Misstates the evidence (Alaska R. Evid. 602, 611, 701)
Asked and answered; Argumentative (Alaska R. Evid. 611)
Foundation (Alaska R. Evid. 602, 701)

Foundation (Alaska R. Evid. 602, 701)

Foundation (Alaska R. Evid. 602, 701)

Argumentative (Alaska R. Evid. 611)

Asked and answered (Alaska R. Evid. 611)

LANE POWE

Telephone 907.277.9:

Defendant Eli Lilly and Company’s Objecti
lend jections to
Plainfiff State of Alaska’s Trial Deposition Designations
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DATED this 11th day of February, 2008.
PEPPER HAMILTON LLP
Nina M. Gussack, admitted pro hac vice
Andrew R. Rogoff, admitted pro hac vice
: Eric J. Rothschild, admitted pro hac vice

and
LANE POWELL LLC
Attorneys for Defendant

re\\-stér H. Jamieson, ASBA No. &4 22
Andrea E. Girolamo-Welp, ASBA No. 021 1044

009867.00;

Defendant Eli Lilly and Company’s Objections to
Plaintiff State of Alaska’s Trial Deposil‘!on Designations

State of Alaska v. Eli Lilly and Company (Case No. 3AN-06-05630 CI) Page 34 of
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that on February 11, 2008, a copy of the
was served by hand-delivery on

ky & Sanders
o

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

=
THIRD JUDICIAL DISTRICT AT ANCHORAGE=

1
2714

=
2 B R
STATE OF ALASKA, | St
= 3 b
Plaintiff, o = ;;
oz - 5%
Case No. 3;\N-06-05630§\i ERRT s
& T
ELI LILLY AND COMPANY, i ELI LILLY’S NOTICE OF
K FILING DEPOSITION
3 Defendant. | DESIGNATIONS UNDER SEAL

Eli Lilly, by and through counsel of record, files its deposition counter-
ns to plaintiff”

Portions of th

s amended designations with Exhibits A-D, under seal, attached to this
eposition designations may be confidential.

DATED this 11th day of February, 2008.

PEPPER HAMILTON LLP
Andrew R. Rogoff, admitted pro hac vice
John H. Brenner, admitted pro hac vice

Eric J. Rothschild, admitted pro hac vice
and

LANE POWELL LLC
Attorneys for Defendant

(I

" Brewster H. Jamieson, ASBA No, 9411122
Andrea E. Girolamo-Welp, ASBA No. 0211044
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& SANDERS
500 L STREET
FOURTH FLOOR
ANCHORAGE, AK
99501
TEL: 907.272.3538
FAX: 907.274.0819

=

FELDMAN ORLANSKY

» -

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, ;

Plaintiff, )

)

VS. )

)

ELI LILLY AND COMPANY, )
) Case No. 3AN-06-5630 CIV

Defendant. )

)

STIPULATION FOR EXTENSION OF TIME
Plaintiff, State of Alaska, and defendant, Eli Lilly and Company, hereby stipulate
and agree that plaintiff shall have an extension of time to February 15, 2008, to file its
response to Lilly’s Supplemental Brief Seeking Dismissal of the State’s Claims Pursuant
to the UTPCPA Exemption and Federal Preemption.

FELDMAN ORLANSKY & SANDERS
Attorneys for Plaintiff

w2507 ima i

Eric T. Sanders
AK Bar No. 7510085

LANE POWELL
Attorneys for Defendant

Date Z]ﬁ 0% BY O@ )@Lﬂ@%ﬂ(&%‘)

Brewster Jamieson
Alaska Bar No. 8411122

}S}:p;:llali?; for Extension of Time State of Alaska v. Eli Lilly and Company
gelo Case No. 3AN-06-5630 Civil
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Telephone 907.27

‘ IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

H THIRD JUDICIAL DISTRICT AT ANCHORAGE

| STATE OF ALASKA, |
|

H Plaintiff,

lv. ‘ Case No. 3AN-06-05630 CI

| ELILILLY AND COMPANY, ‘

I ‘ DEFENDANT’S REQUEST
Defendant. | FOR ORAL ARGUMENT

COMES NOW, defendant Eli Lilly and Company, by and through counsel, pursuant
to Civil Rule 77(e), and requests oral argument on Eli Lilly and Company’s Supplemental
Brief Seeking Dismissal of the State’s Claims Pursuant to the UTPCPA Exemption and
Federal Preemption.

DATED this 5th day of February, 2008.

PEPPER HAMILTON LLP
Nina M. Gussack, admitted pro hac vice

Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

and
LANE POWELL LLC
Attorneys for Defendant

By -

Brewster H. Jamieson, ASBA No. 411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

I certify that on February 5, 2008, a copy of

The foregoing was served by hand on:

Eric T Sanders, Esg
Feldman Orlansky & Sanders
500 L. Street, Suite 400

Nénci'L Biggerst

009867.0038/162.
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IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA

AT ANCHORAGE
State of Alaska |
Plaintiff/Petitioner,
CASE NO: 3AN-06-05630ClI
VS. |
Eli Lilly & Co “

Defendant/Respondent. |
| CALENDARING NOTICE

This case is scheduled for:

Date: February 15, 2008
Time: 8:30 am
Event: Settlement Conference: Superior Court
Judge: Morgan Christen
Location: Courtroom 404, Anchorage Courthouse
Court: 825 W 4th Ave %

Anchorage, Alaska 99501 JJ}/,
VT

February 5, 2008 KBitzer
Effective Date Calendaring Clerk

| certify that on 2/5/2008, a copy of this order was mailed to:
Brewster H Jamieson  ~
Eric T Sanders  _~

Secretary/Clerk:  KBitzer y
I

Hearing/Event information for this case is also available online at
http://www.courtrecords.alaska.gov/.

FILE COPY

CALENDARING ORDER D D 2 L’ 6 8
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\‘ IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
| THIRD JUDICIAL DISTRICT AT ANCHORAGE

[ Plaintiff,
|
Y ‘
Case No. 3AN-06-05630 CI
ELI LILLY AND COMPANY,
TR NOTICE OF FILING UNDER SEAL

’//—’—‘

COMES NOW defendant and herewith files its Supplemental Brief Seeking Dismissal

il IS 5 2
| of the State’s Claims Pursuant to the UTPCPA Exemption and Federal Preemption and

| Exhibits A through E, under seal.
DATED this 5th day of February, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

and
LANE POWELL LLC

= N Attorneys for Defendant
o 2N |
A By

Brewster H. Jamieson, ASBA No. &
Andrea E. Girolamo-Welp, ASBA No. 0211044

S
T
IS

1 certify that on February S, 2008, a copy of
The foregoing was served by hand on

Eric T. Sanders, Esq

Feldman Orlansky & Sanders
\ 500 L. Street, SuitgA00 ,
‘Anchorgge, @ 99501-5911

£

{F Biggerst
009867.00387163%

/!&‘77/1%' /
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,

‘ Plaintiff,

fi v. ‘ Case No. 3AN-06-05630 CI

( PSR o [

{| ELTLILLY AN DMPANY, |

It R | DEFENDANT’S NOTICE OF FILING

(l Sferids OBJECTIONS TO PLAINTIFF’S TRIAL

| Defendant. | pppOSITION DESIGNATIONS UNDER SEAL
= _— o s 5 o
o COMES NOW defendant and files its Objections to Plaintiff’s Trial Deposition

Designations, under seal, attached to this notice.

DATED this 4th day of February, 2008.
PEPPER HAMILTON LLP
Nina M. Gussack, admitted pro hac vice
Andrew R. Rogoff, admitted pro hac vice
\ Eric J. Rothschild, admitted pro hac vice
& and
LANE POWELL LLC
Attorneys for Defendant

(8
::2: By ;

. POWELL LIC

301 West

2§ Brewster H. Jamieson, ASBA No. §411122
Andrea E. Girolamo-Welp, ASBA No. 0211044

February 4, 2008, a copy of

1 centify
T served by hand on.

Eric T. Sany
F

'CPS, PLS /,
1

b

72 'L(/‘/

)
Z
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LANE POWELL LLC

Boulevard, Suite 301

ol

Q
°
=
a
e

2 Z<{/4{/Z(-

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

I
| STATE OF ALASKA, |
| |

| ‘
v -
| | Case No. 3AN-06-05630 CI
| ELI LILLY AND COMPANY. |

Plaintiff,

|
Defendant. |

DEFENDANT ELI LILLY AND COMPANY’S
NOTICE OF FILING MOTION IN LIMINE TO EXCLUDE
CERTAIN TESTIMONY OF THE STATE’S EXPERTS UNDER SEAL

COMES NOW Defendant Eli Lilly and Company (“Lilly”) and files its Motion in
Limine to Exclude Certain Testimony of the State’s Experts, under seal, attached to this
notice. The exhibits to the Motion have been deemed confidential.

DATED this 4th day of February, 2008.

PEPPER HAMILTON LLP

< g/« Nina M. Gussack, admitted pro hac vice
EN Andrew R. Rogoff, admitted pro hac vice
23 Eric J. Rothschild, admitted pro hac vice
=N and
3 LANE POWELL LLC
. r\i\ Attorneys for Defendant

By/?%%%é&&ﬂzw7ﬁ9lgitxzb

Brewster H. Jamieson, ASBA No. 84 18122
Andrea E. Girolamo-Welp, ASBA No. 0211044

7

1 certify that on February 4, 2008, a copy of
The foregoing was served by hand on:

Eric T. Sanders, Esq
ansky & Sanders
400
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

| STATE OF ALASKA. ;

Plaintiff, |

V. |

| ‘
| ELILILLY AND COMPANY, | Case No. 3AN-06-05630

(i
Defendant. ‘
//
DEFENDANT ELI LILLY AND COMPANY’S

NOTICE OF FILING MOTION IN LIMINE TO EXCLUDE
EVIDENCE RELATING TO NEW YORK TIMES ARTICLES UNDER SEAL

COMES NOW Defendant Eli Lilly and Company (“Lilly”) and files its Motion in
Limine to Exclude Evidence Relating to New York Times Articles, under seal, attached to
this notice. The Motion and exhibits thereto may be the subject of prior confidentiality
rulings.

DATED this 4th day of February, 2008.

PEPPER HAMILTON LLP

Nina M. Gussack, admitted pro hac vice

Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice

an
LANE POWELL LLC
Attorneys for Defendant

(5ol

-
Bfewster H. Jamieson, ASBA No. 84/TT22
Andrea E. Girolamo-Welp, ASBA No. 0211044

B

I'centify that on February 4, 2008, a copy of
The foregoing was served by hand on:

Eric T. Sanders, Esq.
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Z
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FELDMAN ORLANSK
& SANDERS
500 L STREE
FOURTH FLOOR
ANCHORAGE, AK }
99501
TEL: 907.272.353

FAx: 907, 274.08!%

Y

A b e

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, )

)

Plaintiff, )

)

VS, )

)

ELI LILLY AND COMPANY, )
) Case No. 3AN-06-5630 CIV

Defendant. )

)

NOTICE OF FILING PLAINTIFF’S AMENDED
TRIAL DEPOSITION DESIGNATIONS UNDER SEAL

On this date the State of Alaska is filing a pleading titled “Plaintiff’s Amended
Trial Deposition Designations.” Because one or more exhibits filed with this pleading
may be confidential documents under the Court’s April 6, 2007 oral ruling, the State of
Alaska is submitting this pleading and the attached exhibits under seal.

DATED this Y~ day of February, 2008.

FELDMAN ORLANSKY & SANDERS
Counsel for Plaintiff

BY_Sasnace i ENICTEEN
o, Eric T. Sanders
AK Bar No. 7510085

Notice of Filing Plaintiff’s Amended Trial
Deposition Designations Under Seal

State of Alaska v. Eli Lilly and Company Case No. 3AN-06-05630 CI

Page 1 of 2
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FELDMAN ORLANSKY
& SANDERS

500 L STREET
FOURTH FLOOR

ANCHORAGE, AK

99501
TEL: 907.272.3538
FAX: 907.274.0819

GARRETSON & STEELE
Matthew L. Garretson
Joseph W. Steele

Counsel for Plaintiff

RICHARDSON, PATRICK, WESTBROOK

& BRICKMAN, LLC
H. Blair Hahn
David L. Suggs
Christiaan A Marcum
Counsel for Plaintiff

icate of Service
I hereby certify that a true and correct copy of
Notice of Filing Plaintiff’s Amended Trial
Deposition Designations under Seal
was served by messenger on:

Brewster H. Jamieson

Lane Powell LLC

301 West Northern Lights Boulevard, Suite 301
Anchorage, Alaska 99503-2648

Barry Boise, via email (boiseb@pepperlaw.com)

Pepper Hamilton

Byﬁ/{%ﬁ ) ‘7‘
Date /° 71;75[55;%‘42{

Noucchl‘ Filing Plaintiff’s Amended Trial
Dcposxlllon Designations Under Seal
State of Alaska v. Eli Lilly and Company

Case No. 3AN-06-05630 CI

Page 2 of 2
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| IN THE SUPERIOR COURT FOR THE STATE OF Ah@bglr\}(20@
I =

L THIRD JUDICIAL DISTRICT AT ANCHORAGE e

.’7/\9%7

| STATE OF ALASKA, |
Plaintiff, |

\; ‘

‘ | Case No. 3AN-06-05630 CI

V. ‘

DEFENDANT’S NOTICE OF FILING
‘ S ‘ COUNTER-DESIGNATIONS AND
‘ efendant. | pxCERPTS OF DEPOSITIONS UNDER SEAL

; ELI LILLY AND COMPANY, ‘

z | COMES NOW defendant and files its Deposition Counter-designations for Trial,

|| under seal, attached to this notice. The counter-designations and deposition excerpts have

been deemed confidential.
DATED this 4th day of February, 2008.

PEPPER HAMILTON LLP
Nina M. Gussack, admitted pro hac vice
Andrew R. Rogoff, admitted pro hac vice
Eric J. Rothschild, admitted pro hac vice
and
‘ LANE POWELL LLC
Attorneys for Defendant

ol LEND

‘ Brewster H. Jamieson, ASBA No. 84 ]/1 122
Andrea E. Girolamo-Welp, ASBA No. 0211044

Narfti I/ Begerstaft,
009867.0038/163344.
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