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Psychiatrists’ Failure to Inform:
Is There Substantial
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Psychiatrists regularly fail to obtain informed consent by not fully informing their patients
of the risks of psychotropic drugs as well as overstating their benefits. As the wave of law-
suits against manufacturers for failure to warn wane, will such psychiatrists be next and do
they risk substantial liabiliry?
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ited lives and early death. Tragically, this is not offset by corresponding benefits,

because the ability of psychiatric drugs to successfully treat the conditions for which
they are prescribed is limited. In fact, they are often counterproductive. This is particularly
true of the neuroleptics, often also called by the misnomer “antipsychotics.” It is also true
of the selective serotonin reuptake inhibitor (SSRI) antidepressants and their cousins, as
well as the stimulants used to treat children and now adults with attention deficit hyperac-
tivity disorder (ADHD). In addition, these antidepressant and ADHD drugs cause people
to become psychotic in a substantial percentage of cases, which often leads to misdiagnos-
ing an underlying mental illness and results in ever-increasing doses of the stronger, more
debilitating neuroleptics.

The scope of the harm is immense. It is likely the toll greatly exceeds that from Vioxx.
The neuroleptics, old and new, disable many people who take them and substantially
reduce life spans (Joukama et al., 2006; Straus et al., 2004; Waddington et al., 2003).
Similarly, it has been reliably estimated the antidepressants have caused 23,000 suicides
(Healy, 2004).

These facts are virtually never disclosed to patients, thus breaching the obligation to
obtain informed consent, and often legally constituting battery. In forced drugging pro-
ceedings, psychiatrists testifying as witnesses regularly testify untruthfully, which consti-
tutes perjury. This results in the courts being duped into forcing hundreds of thousands
of unwilling people to take harmful drugs. The threat of involuntary commitment for
failure to comply keeps many more taking these drugs in spite of their desire ro reduce or
eliminate them. People’s lives are being ruined and shortened needlessly, because there are
better alternatives. The legal system has not yet done much to hold psychiatrists account-
able for this harm, but that may change.

Psychian’ic drugs are causing huge amounts of physical harm, including severely lim-
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Under Alaska Statutes 47.30.837 (1992), pertaining to the administration of psycha-
tropic drugs, “informed” is defined to mean “that the evaluation facility or designated
treatment facility has given the patient all information that is material to the patient’s
decision to give or withhold consent, including

(A) an explanation of the parient’s diagnosis and prognosis, or their predominant symptoms, with
and without the medication;

(B) information abour the proposed medication, its purpose, the method of its administration,
the recommended ranges of dosages, possible side effects and benefits, ways to treat side effects,
and risks of other conditions, such as tardive dyskinesia;

(C) a review of the patient’s history, including medication history and previous side effects
from medication;

(D) an explanation of interactions with other drugs, including over-the-counter drugs, street

drugs, and alcohol;
(E) information about alternative treatments and their risks, side effects, and benefits, includ-

ing the risks of nontreatment . . .

This raises the question of what liability might attach to psychiatrists’ failure to obtain
informed consent.

PSYCHIATRISTS’ POTENTIAL EXPOSURE

Space does not allow a full discussion of potential causes of actions which might be
brought against psychiatrists, but a few thoughts about various types of lawsuits will be
presented.

Tort Litigation

In spite of the harm being caused by neuroleptics, with rare exceptions, people injured
by them have an extraordinarily hard time obtaining representation for personal injury
cases. One reason is the belief that victims had little prospect of earning significant
income. However, it is simply not true that people diagnosed with serious mental ill-
ness have to have low to nonexistent economic prospects. It would be surprising if any
reader was not aware of a bright college or graduate student who had a breakdown while
in school, was put on psychiatric drugs, and never returned to what could have been a
very successful life path. Many, or even most, of these bright, competent, high-achieving
young adults, with real help (or many even if left to their own devices), could and would
have recovered to fulfill their potential. Their economic loss from being permanently
disabled by neuroleptics is substantial. For states where battery is the cause of action,
damages are presumed.

We have recently seen at least one billion-dollar case, and some close to that, against
drug manufacturers for failure to tell the truth about psychiatric drugs. As the warn-
ings about these drugs become sufficient, liability shifts to the psychiatrists who don't
provide sufficient information to obtain informed consent. Another potential category of
personal injury cases is when the drugs have caused someone to commit suicide or a vio-
lent act against someone else. It is well established that the neuroleptics and the SSRI
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antidepressants cause suicide or violence, including homicide. The amount of damages
(liability) in such cases can be substantial because there often is a very well-established
earnings loss.

Perhaps the most heartbreaking class of potential cases are those where children have
been psychiatrically drugged. More and more, and younger and younger children are being
prescribed neuroleptics, which have never been approved for such use. (Olfson, Blanco,
Liu, Moreno, & Laje 2006). The health impacts, including brain damage, will be substan-
tial. It is not unlikely that the tremendous increase in prescribing atypical neuroleptics to
children is a significant contributor to the increase in U.S. pediatric diabetes. The dam-
ages (liability) for this can be enormous.

Federal Civil Rights Litigation

Under 42 U.S.C. § 1983, anyone who violates a citizen’s constitutional rights “under color
of state law” can be sued for damages in federal court. Psychiatrists who obtain court orders
to forcibly medicate their patients without providing the court with sufficient information
to make an informed decision whether it is in the patient’s best interest to be forcibly
medicated have presumably violated their patients civil rights under color of state law and
are liable in damages.

Qui Tam or Private Attorney General Litigation

Perhaps of even greater potential are the numerous statutes, sometimes referred to as qui tam,
allowing privare citizens to sue for a penalty, part of which the government or some specified
public institution will receive. There appears to be a massive amount of what can be labeled-
Medicaid/Medicare fraud associated with the prescribing of these drugs, and this is another
potential source of liability.

Securities Fraud

Under federal securities law it is illegal to make any untrue statement of a material fact or
omit a material fact or engage in any act that would operate as a fraud or deceit in connec-
tion with the purchase or sale of securities (Securities Exchange Act Rules, 1934). The
Sarbanes Oxley Act (2002) also imposed liabilities on corporate officials. Psychiatrists
who publish misleading articles that overstate the benefits and understate the harm could
potentially be liable for astronomical amounrts of damages to shareholders when stock
prices drop after the facts come out.

CONCLUSION

For various reasons, psychiatrists have not heretofore often been held legally responsible
for their failure to adequately inform their patients about the true efficacy and known
harms of the drugs they prescribe with ubiquity. This has likely lulled them into a false
sense of security because there are various factors at work, which could loose a tidal wave
of legal cases against those who do not adequately inform their patients about the benefits
and harms, including the efficacy of other approaches and of nontreatment.
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